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47:8 | IIS 765| 864  I21 819 4. sm 13| 212 FIG 89] 425 yo 4? 
480 »  152| 872 4 224 9  II3 897| 214 » 794| 497 NEU 
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597 121 2943 
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618 IIG 7416 
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754 IIG 879 
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1349 j 106 
1366 n 127 
1359 118 263 
1376 5r 259 
1383 5 268 
1338 IIO 609 
1383 120 651 
1403 124 119 
1415 a; 225 
1422 y 126 
1426 33 229 
1433 5 113 
1442 2 221 


Calcutta, I. L. R., 
Series, Vol. LVI. 


Jan. to Dec. 1929. 


1 III 345 
12 117 677 
15 114 409 
91 121 675 
29 117 837 
32 114 132 
39 5 90 
52 116 372 
55 I21 570 
61 117 543 
RO III 300 





Calcutta, I. L.R, . 


Series, 
Vol. LVI---contd. 


Ind. Cas. 
Page. Vol Page. 
89 115 572 
118 117 540 
126 114 402 
132 IIG 171 
135 114 88 
145 . 793 
150 115 258 
161 IIO 422 
168 115 599: 
M3 . , 81 
180 117 53 
188 IIG 383 
192 114: 134 
201 116 733; 
208 III 399 
211 117 689 
217 116 731 
224 117 854 
227 114 785 
233 IIS 177 
244 118 365 
952 „ 561 
262 , 889 
275 » 353 
280 II5 515; 
290 113 181 
367 II9 23 
390 zc T 
400 117 673 
407 II9 121 
419 » 199 
416 » 13 
427 118 895 
432 114 796 
442 118 887 
444 4 888 
447 II9 21 
455 117 700 
460 113 570 
462 IIS 864 
467 117 558 
413 I19 290 
477 120 718 
482 117 595 
484 IIG 736 
487 117 855 
507 II4 493 
912 113 49 
594 114 150 
^30 120 801 
550 , 807 
556 121 741 
566 II9 378 
575 I20 714 
584 » 249 
588 » 6589 
598 114 84 
608 120 107 
616 117 593 
622 119 814 
628 » 369 
630 115 364 
639 120 710 
653 ^ 706 
667 II5 39 


INDIAN OASES. 





„Calcutta, I. L. R. 


Series, 


; Vol. LVI--ceneld! ` 


Ind. Cas. 
Page. Vol. Page. 
686 121 636 
700 120 815 
704 121 403 
709 » 807 
712 113 860 
723 115 593 
738 IIG 378 
750 II5 266 
755 I21 574 
763 d 319 
785 120 813 
790 . 810 
800 115 602 
805 121 673 
813 11232 465 
819. [21 572 
894 116 638 
831 » 723 
835 121 569 
R40 116 167 
848 5 625 
862 115 34 
865 121 635 
868 5 625 
894 114 571 
902 120 151 
910 122 193 
914 119 289 
919 122 212 
924 116 164 
927 II9 293. 
932 IIS $89 
940 120 577 
960 IIS ?07 
964 IIS 894 
969 IIQ 374 
976 122 214 
979 A 197 
989 I210 737 
1003 II4 561 
1013 122. 205 
1023 121 678 
+ 1039 122 194 
1041 120 449 
1048 II5 713 
1060 121 319 
1064 ra 744 
1067 IIS 604 
1070 121 687 
1074 » 745 
1079 » 747 
1085 5i 749 
1090 3s 682 
1106 II9 139 
1117 122 901 
1130 I21 407 
1135 120 157 
1145 II9 301 
1154 122 ?19 
1157 » ` 291 
1164 120 453 
1170 122 292 
1176 5 289 


| 


Calcutta, Law 
Journal, 
Vol. XLIX. 


Jan. to June. 1929 


Ind. Cas. 

Page. Vol. Page. 
1 I4 409 

5 ~ 18M 
12 IIG 630 
16 » 726 
19 3 625 
32 113 124 
38 d 1 
49 116 384 
51 115 362 
54 I12 706 
62 115 95 
65 117 604 
70 II4 485 
81 115 368 
83 » 180 
89 116 153 
93 113 $97 
98 Tid 5 
104 » 13 
112 113 465 
118 II6 173 
119 is 174 
122 II5 364 
129 116 164 
132 ^ 165 
136 » - 161 
141 II4 601 
148 ^ 17 
164 II6 721 
167 114 595 
179 ^ 1 
189 115 23 
191 5 511 
193 II6 93? 
197 s 167 
205 IIS 602 
207 IIG 156 
212 120 577 
235 »  T90 
237 » 8589 
245 , 100 
252 I17 838 
261 IIS 604 
264 116 723 
267 I20 705 
270°  ., 4692 
274 I21 562 
278 120 105 
281 i$ 104 
285 35 147 
989 » » 148 
294 » 155 
298 » 157 
308 114 592 
315 » 5H 
321 » 571 
327 » 581 
335 » 565 
349 IIG 638 
347 122 554 
352 5 550 
357 125 299 
362 122 201 


“1929 


Caleutta Law. 
` Journal, 
Vol. XLI X—coneld. 








' Ind Cas. 
| Page. Vol. Page. 
371 22 294 
372 a 223 
374 124 827 
383 3 335 
388 I21 414 
394 118 892 
398 114 587 
406 » 81 
415 .,  &04 
429 119 376 
425 „ 371 
428 , 372 
432 n 301 
441 118 857 
462 1I5 713 
478 120 460 
482 » 459 
484 A 459 
485 115 707 
497 5 730 
502 I21 561 
506 120 250 
516 RIS 724 
523 IIG 599 
527 115 705 
532 121 409 
538 » $964 
540 », 404 
546 122 552 
551 » 626 
555 I20 455 
560 122 626 
962 123 314 
566 I17 507 
516 115 729 
579 116 409 
508 " 414 
594^ " 608 
595 123 658 


Calcutta Law 
Journal, 
Vol. L. 


July to Dec. 1929. - 





1 119 378 

R [22 300 
12 . 634 
19 . 292 
24  ]26 33 
30 TI? 481 
39 » 493 
45 x^ à 
52 » 498 
70 128 241 
74 117 22 
89 EET 
99 . 489 
100 “119 193 
135 IIS 1 
149 119 622 
152 ' 135 


“1929 


Calcutta, Law 


Journal, 


, Vol. L—coneld. 


Tnd. Cas. 

Page. Vol. Page. Ind. Cas. 
164 122 630 | Page. Vol. Page. 
173 Not reportable.| 177 IIS 887 
176 121 305) 179 » 882 
181 122 295| 186 II4 150 
183 117 496 | 189 Notreportable 
187 5 10 | 183 115 513 
192 29 | 196 117 539 
197 m 1 198 IIS 266 
208 123 250| 201 IIG 384 
239 120 241 | 202 IIQ 297 
257 118 341| 203 IIG 160 
260 123 414, 205 I15 733 
267 118 342] 211 116 378 
284 123 246 | 221 123 246 
285 " 243 | 227 I21 673 
987 125 750| 231 118 357 
201 124 491| 233 II4 5 
294 125 2851 238 ss 13 
300 124 518| 242 M 30 
323 125 2901 245 IIQ 299 
328 » 989 | 248 IIG 726 
331 124 522| 250 I21 565 
333 . o 817| 257 IIB 368 
336 IIS 263| 258 I I6 .164 
345 .  208| 260 y 174 
351 I19 609 | 261 114 17 
357 120 651, 267 »  B8l 
369 1291 525 | 275 Not reportable. 
373 126 193, 277 119 289 
389 y 36 | 279 „ 292 
397 Not reportable.| 282 121 75I 
403 126 45| 284 116 723 
408 123 433| 285 4, 63B 
467 124 661) 289 113 465 
472 123 748, 293 I I4 1 
476 , 751| 300 120 110 
4R] 120 53] 305 » 181 
487 [I9 6331] 309 , 15 
493 »  636| 311 » 145 
502 " 612 | 312 Not reportable 
509 120 51| 314 118 849 
513. a 49 318 114 601 
518 124 486 | 323 „ 604 
524 LAN 175 329 118 889 
527 fe 488 | 333 112 865 
532 » 481, 313 II9 381 
537 " 483 346 114 571 
513 I26 40L | 352 3; 10 
549 ‘i 411 356 119 816 
551 119 629 | 359 „ 814 
855 ,  627| 362 FIZ 604 
561 » 631] 365 119 144 
566 123 305| 367 + ,, 297 
584 125 743, 369 IIG 721 
589 » 849} 371 119 290 
593 S 656 | 374 IIS 471 

382 » 476 
— 385 II5 45 
388 II9 207 
390 104 360 
392 IIS 374 
395 118 894 
399 122 296 
402 114 574 
407 . 568 





OOMPARATIVE TABLES. 


Calcutta, Weekly 


Jan. to Sep. 1929. 


Calcutta Weekly 
Notes, Vol. XX XIII. Notes, Vol. XX XIII |Notes, 


—contd. . 
Ind. Cas 
Page Vol. Page 
412 121 741 
418 116 625 
425 122 194 
430 114 592 
435 113 897 
439 119 116 
446 122 205 
451 115 257 
454 124 824 
458 114 587 
463 - 561 
468 I21 678 
474 120 449 
477 » 250 
485 II5 713 
493 114 565 
498 II5 586 
501 II9 132 
507 117 854 
509 LIB 892 
513 II4 595 
517 119 293 
519 122 201 
526 II4 142 
535 IIQ 808 
543 IIS 604 
545 5 705 
549 és 730 
553 120 157 
559 » 405 
564 2 453 
569 » 451 
572 119 371 
574 is 31 
576 js 130 
578 117 507 
585 IIS 707 
591 II9 803 
599 » 301 
605 I21 305 
609 115 729 
612 IIG 599 
614 122 220 
620 ,. 289 
623 120 147 
626 II9 205 
629 116 165 
632 119 378 
637 116 409 
645 I17 17 
652 » 489 
657 122 211 
659 » 215 
664 » 209 
668 4, 218 
669 IIB 271 
675 115 722 
679 Not reportable 
681 . IZI 635 
684 124 335 
687 I23 657 
690 » 660 
692 122 219 
693 116 414 
699 » 605 


—contd. 
Ind. Qas 
Page. Vol. Page 
705 IIG 396 
709 I23 6052 
711 > 661 
715 » 653 
722 I21 569 
723 123 647 
725 117 481 
734 116 601 
739 124 79 
742 s 15 
748 Woo 
748 | I26 205 
751 I25 593 
753 116 405 
761 117 22 
169 125 726 
116 i 740 
781 117 493 
785 Pe 13 
795 118 857 
805 122 837 
809 117 498 
822 I!9 618 
829 123 243 
833 II5 177 
834 I26 272 
836 122 640 
837 IIG 608 
839 I23 316 
845 » 314 
847 i 320 
848 126 43 
851 124 74 
852 5 71 
858 II9 372 
861 125 294 
865 Not reportable. 
873 I24 164 
876 161 
881 I21 564 
883 124 525 
888 121 574 
891 124 326 
893 117 1 
900 » 6 
904 125 641 
908 645 
910 648 
915 , 00 
918 » 599 
921 117 496 
926 js 10 
930 124 167 
943 - 65 
945 ^ 68 
947 i5 70 
948 5 69 
949 117 485 
952 122 630 
958 » 634 
963 I21 407 
965 » 412 
967 » 413 
969 » 3908 
974 401 


. ‘Caleutta Weekly 
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Calcutta, Weekly 
Vol. XXXIII Notes, Vol. XXXIII 


Page. 
977 
. 984 
989 
994 
997 
1000 
1002 
1004 
1006 
1016 
1023 
1028 
1032 
1034 
1039 
1042 
1048 
1053 
1054 
1058 
1061 
1067 
1077 
1081 
1085 
1088 
1081 
1097 
1104 
1112 
1115 
1117 
1121 
1148 
1150 
1156 
1160 
1153 
1168 
1170 
1173 
1174 
1177 
1190 
1193 
1199 
1206 
1207 
1211 
1215 
1219 
1321 
1224 
1226 


— eoneld. 
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Calcutta Weekly Lahore, I. L. R.. 
Notes, Vol. XXXIV. Series, 
fVol, X—contd. 
Nov. and Dec. 1929. 
Ind. Cas. 
Tnd, Oas, | Page. Vol. Page. 
Page. Vol. Page.) 213 0 682 
1 120 56] 219 „ 685 
6 ,  645| 223 ” 80 
13  I23 433, 231 ITI 46l 
31 T 447 | 237 x 203 
33 126 545 241 1.7 669 
36 5 118 | 249 III 846 
4l 4,  361| 253 IIO 812 
43 .  359| 261 III 795 
47 120 155 263 I17 668 
51 125 855, 265 III 435 
53 » 851 | 283 115 6 
. 96 $5 853 | 329 III 523 
59 124 522 | 338 T 508 
61 I20 64l | 352 II5 729 
66 123 305 357 107 394 
80 125 748 | 360 112 736 
82 » 150] 372 », 593 
86 » 849 | 381 IIG 457 
89 I2I 525) 385 113 227 
97 126 782, 389 » 298 
102 m 268 | 403 II2 48 
106 125 733.| 406 P 218 
114 »  66Ọ0| 414 II5 473 
117 117 29, 422 112 840 
121 127 76| 431 103 197 
127 125 285| 435 IIG 460 
131 »  913| 442 115 529 
135 » 278| 447 114d 62 
139 127 54| 470 3; 74 
143 124 490 | 477 II3 333 
144 125 855 | 485 IIG 189 
145 121 193; 489 IIS 398 
150 126 265| 493 I27 154 
153 »  263| 505 IIG 885 
155 124 483, 510 » 457 
160 126 408] 513 II5 17 
184 124 492| 521 122 88 
170 125 746| 524 112 783 
528 113 960 
— 531 TH 44 
537 114 56 
Lahore, I. L. R., 541 112 450 
Series, Vol. X. 543 IIS 907 
545 I18 385 
Jan. to Dec. 1929. 555 ^ II4 438 
: 558 » — 834 
1 IIO 221, 566 II2 688 
7 II4 417 |,568 , 865 
64 IIO 706| 570 II4 76 
15 3 1| 581 > 705 
86 113 11 587 II5 753 
106 III 8'| 596 1!7 69 
127 IIO 776 €07 115 849 
132 III 274} 613 118 449 
138 IIO 463 | 657 117 657 
143 3 241| 671 IIG 177 
151 3 330 | 676 117 806 
155 I17 8071 681 122 86 
158 IIO 673 | 685 117 240 
161 103 1 688 122 90 
165 II3 529] 691 118 436 
184 112 95401 694 IIG 903 
187 III 31, 708 II4 707 
208 IIO 118 533 


910 | 709 


İNDIAN OASES, . 


Lahore Law Journal,|Lahore Law Journal, 


B Lahore, I. L. R., 





Series, 
Vol, X-—eoneld. 
Ind. Cas. 
Page. Vol. Page. 
713 116 545 
718 , 881 
722 II2 910 
725 117 17 
-737 5 493 
745 115 764 
148 " 853 
750 IIG 549 
755 115 860 
761 IIG 899 
773 IIB 535 
778 112 321 
790 122 95 
794 " 93 
800 115 29 
806. IIQ 429 
816 117 884 
833 122 238 
835 3 84 
837 IIG 329 
842 IO9 658 
849 IIS 905 
852 II4 716 
863 IIG 219 
268 117 380 
871 116 559 
876 122 97 
Lahore Law Journal, 
Vol. XI 
Jan. to Dec. 1929, 
1 IIG 187 
5 113 65 
11 116 2305 
14 I15 855 
20 I20 180 
24 113 99 
37 120 176 
40 II7 226 
44 IZO 183 
50 II7 240 
52 120 182 
55 117 231 
58 118 544 
60 115 421 
61 120 179 
64 IIO 491 
66 117 233 
76 IIG 459 
78 I20 189 
80 „ 185 
82 II8 655 
85 IIQ 239 
89 116 215 
91 II5 71 
94 IIG 454 
95 Not reportable. 
97 117 805 
99 II8 646 
103 IIG 711 
“108 » 893 








Vol. XI—contd. . 


Ind. Cas 
Page. Vol. Page 
110 117 380 
113 II5 25 
115 114 321 
125 " 49 
127 . IIS 395 
130 IIS 901 
138 117. 80 
141 II9 419 
142 120 276 
144 » 192 
146 118 391 
149 I19 765 
151 s 767 
157 114 708 
159 115 6 
197 Not roportable. 
198 II9 427 
202 II6 720 
203 Not reportable. 
207 IISG 330 
216 " 911 
219 I22 89 
223 y 91 
226 121 431 
230 117 802 
233 E 911 
236 II9 721 
239 117 78 
243 122 83 
245 " 85 
248 121 507 
251 IIG 317 
267 II9 757 
269 i 727 
275 y 721 
277 122 238 
282 II9 481 
287 Not reportable. 
289 IIG 219 
295 125 178 
299 120 6 
306 a 279 
317 P14 417 
363 123 874 
366 I23 871 
370 II8 643 
377 125 178 
378 y 177 
381 Not reportable. 
384 IIS 647 
391 125. 184 
393 122 481 
398 125 180 
401 4 63 
404 123 561 
425 I20 284 
431 121 379 
485 127 146 
439 I25 181; 
441 I22 477 
446 Not reportable. 
449 127 145 
452 I20 679 
457 125 53 
461 T 49 
52 


465 5 








e 1929 ~ 


Vol. XI— eoncld. 


Ind. Gas, 

Page. Vol, Page. 
467 120 538 
471 117 895 
480 I22 237 
481 125 57 
485 124 683 
487 125 178 
491 117 96 
493 122 4:6 
495 119 230 
497 X 271 
501 125 55 
503 119 228 
507 122 473 
511 120 417 
519 » 431 
523 I24 682 
526 I21 509 
530 122 2:5 
533 120 1 
537 » — 482 
546:  , 684 
550 | , 492 
553 » 466 

Punjab Law 
Reporter, 
Vol. XXX. 


Jan. to Dec. 1929. 


1 LIO 1 
6 113 907 
7 II4 74 
10 » 714 
13 117 665 
15 DI!5 423 
17 IIS 901 
92 115 421 
23 F 29 
26 n. 472 
297 114 437 
29 115 478 
30 cC 851 
32 IIO 425 
34  II5 767 
36  I44 58 
38 119 321 
40 114 329 
41 IIO 384 
43 112 183 
46 IIO 424 
48  II9 232 
52  II4 719 
53 115 762 
Fg Id 50 
60 IIN 175 
88 115 767 
90 It& 707 
93 IIG 180 
97 120 185 
99 114 703 
101 I09 787 
105 » 831 
10 108 741 
112 117 240 
i4 IIG 897 


“4939 ° 


Punjab Law 
Reporter, 
Yol XXX—contd. 
Ind. Cas 

Page. Vol Page. 
116 II5 855 
122 IIG 215 
124 II5 74 
125 II7 802 
128 118 655 
130 119 419 
131 117 226 
134 IOS 522 
135 119 257 
138 IOG 905 
141 117 662 
142 116 552 
145 Not reportable, 
147 IIG 709 
149 IO4 700 
154 II2 89 
168 Not reportable. 
168 0 380 
170 II4 698 
171 5; 704 
173 )» 700 
176 IIG 895 
178 113 99 
188 106 794 
192 IIG 329 
197 115 6 
226 js 853 
228 7 465 
230 113 539 
232 116 454 
233 T 549 
236 Not reportable. 
238 115 864 
239 IIA4 444 
240 115 764 
243 120 276 
244 IIG 324 
247 TIO 221 
250 M 706 
258 116 459 
259 117 6899 
261 II4 716 
267 IIG 898 
269 114 719 
272 II5 851 
273 m 72 
275 116 327 
278 5; 224 
280 120 273 
281 5 189 
983 S 179 
285 IIZ 225 
288 IIG 899 
296 115 71 
298 117 233 | 
306 IIG 317 
320 IIQ 427 
323 118 399 
326 IIG 558 
328 118 449 
357 IIG 707 
360 122 . 87 
361 I17 883 
363 II5 542 
367 117 903 








COMPARATIVE TABLES. 














Punjab Law i Punjab Law Punjab Law 
Reporter, Reporter, | Reporter. 
Vol. XXX—contd. , Vol. X X X—contd. | Vot, XX X-— coneld 
Ind. Cas. Ind. Cas. | Ind. Cas. 
Page. Vol Page. , Page. Vol. Page. j Page Vol. Page. 
370 IIG 459 593 116 396: 741 I21 75 
371 II7 88 {| 595 T 438 , 743 IIB 436 
373 115 753| 596 120 429! 744 120 795 
377  II6 621| 597 118 642! 746 , 673 
380 » 5471 599 125 177| 747 121 72 
384 117 668| 600 IIB 464; 749 125 55 
385 IIO 801; 601 I25 180, 750 IIG 903 
389 118 897! 603 118 544 
392 IIG 711, 604 5» 530 ! == 
395 117 94| 605 114 705; 
397 IIG 619 | 609 112 688] Madras, I. L. R., 
398 117 909; 610 ^ 865 | Series, Vol. LII. 
399 118 447; 611 114 438 
402 IIO 682, 613 117 6: Jan. to Dec. 1929. 
405 » 812] 618 118 398 
409 117 669 | 620 113: 90 1 II5 824 
414 1I5 65) 622 115 849 6 112 320 
416 »  544| 625 II2 450 12 II4 828 
417 » 9583 | 626 II4 56 25 IIS 439. 
419 94 | 628 B 76; 39 118 306 
421 < 70 634 5» 334 52 T 412 
422 I22 911 638 112 783 57 114 352 
424 IIS 469, 640 II3 44 61 p 238 
421 I21 507; 643 119 332: 66 113 336 
429 » 808, 645 » 330 69 » 2179 
` 431 120 173 | 646 » 325 78 5 F45 
433 3 284 | 649 » 225 77 INI 852 
437 IIG 883} 650 » 225 79 II5 242 
439 $ 715 | 652 » 923 83 II4 5 
440 121 379 | 655 » 230 92 113 876 
443 125 178) 657 » 3827] 105 IIG 817 
445 I17 74] 660 107 601; 123 » 3907 
448 II5 539 662 125 185, 128 113 449 
449 » 540] 664 122 481) 142 IIO 42 
453 114 417| 667 IIG 457} 147 IIG 135 
484 II5 729 | 668 III 86| 151 114 559 
487 121 724} 671 » 795} 156 II3 546 
489 117 657} 672 112 48; 160 III 364 
497 I21 729 | 674 113 333 | 175 II4 17 
498 119 486 | 678 116 189! 186 IIS 660 
501 » 490} 680 IIO 776} 194 116 566 
503 122 467| 682 112 840 | 207 120 867 
512 I15 467) 687 IIO 330, 227 117 716 
514 "m 471 | 689 125 58| 237 112 61 
516 i 417 | 693 m 62 | 241 II4 625 
517 117 529| 694 117 807| 246 » 945 
525 à 895 696 112 540 260 II3 84 
530 II9 429| 698 122 237, 263 114 825 
532 122 480, 699 .I20 538! 275 115 801 
533 IIQ 733 | 701 i 597 | 296 112 697 
536 Not reportable. | 702 II2 910 | 300 I21 753 
341 I12 736, 704 I17 806| 322 LIG 844 
546 IIG 457, 706 IIG 881| 332 1I2 406 
549 112 218] 709 P 177 | 337 114 847 
553 115 473 | 712 » 460] 340 113 363 
557 103 197| 715 122 88, 346 . 672 
560 113 227 717 1I8 533} 347 115 248 
562 3s 298 | 720 122 86 355 1168 274 
573 124 310] 722 T 90 | 358 115 483 
582 Not reportable. | 724 118 385} 361 55 811 
984 122 466 729 127 154] 367 v 254 
587 123 874, 736 I25 61 373 113 347 
589 118 391; 737 116 545, 388 II5 157 
590 I26 565, 740 125 63}. 398 II8 821 
591 » 561 ' 486 » 287 











7 
' Madras, I. L. R., 
Series, 

Vol. LI—conoeld. 
Ind. Cas. 
Page. Vol. Page. 
: 432 116 337 
446 113 462 
453 117 507 
465 IG 827 
503 120 751 
509 121 488 
521 , — 16 
529 4 157 
532 119 63 
534 IIB 496 
538 117 481 
549 II6 601 
: 556 119 156 
563 116 343 
584 - KIQ 160 
590 116 775 
602 » 102 
609 112 589 
613 IIS 174 
620 " 389 
640 118 107 
648 122 351 
672 I21 609 
695 113 625 
714 118 270 
717 5 506 
732 IIQ 597 
747 II8 770 
760 m 2 
764 121 849 
779 3 839 
787 122 17! 
792 121 854 
795 4 762 
797 119 636 
809 116 73 
827 IIQ 387 
829 121 59: 
845 I22 167 
85€" 121 837 
861 » #55 
866 122 360 
882 II8 6298 
885 119 60) 
899 120 567 
915 55 71 
919 I21 603 
933 120 374 
936 121 496 
938 II8 70 
$45 120 739 
952 I2! 621 
961 » 842 
967 I20 503 
972 I21 601 
979 115 244 
987 I21 619 
991 I20 75 
995 I21 618 
999 JT 617 


8 INDIAN OASES. © 4599 — 


Madras Low Madras Law Madras Law Madras Law Law Weekly, 




















Journal, Vol. LVI. Journal, Journal, Journal, Vol. XXIX: 
Vol. LVI—coneld. | Vol. LVII—contd. | Vol. LVII—conceld. 
“Jan. to May 1929. ' Jan. to May 1929.. 
Ind. Casg Ind. Cas. Ind. Cas. 
Ind. Oas. | Page. Vol. Page. | Page. Vol. Page. | Page. Vol. Page. Ind Cas 
Page. Vol. Page. | 387 115 345| 81  II4 587| 518 120 75 | Page. Vol. Page. 
1 111 288, 394 II9 35 88 II8 770| 520 121 617 1 114 837 
10 , IIG 817) 399 115 830 97 a 791 522 117 6 6 117 731 
24 115 498, 401 118 $821 99 121 €03, 529 , 489 IT. 115 248 
33 113 336| 429 113 467| 110 117 136, 536 122 360 23 3 815 
35 114 818] 435 5 897| 114 II8 68| 547 120 80 40 114 836 
37 . 113 84) 441 „IIQ 57| 116 122 351| 548 122 648 42 P 842 
38 115 241) 451 115 814] 132 II9 618| 551 . , 33 44 IIO 251 
41 IIS 4401 458 »  815| 139 I17 131 555 I21 618 56 I15 340 
52 110 5544 476 1291 161 145 118 506} 558 II9 609 60 114 847 
64 » 205} 481 118 1071 154 B 65 | 565 114 592 61 IIG 700 
66 112 251| 489 Ii9 46| 160 117 498!) 572 II8 13 66 115 485 
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756 5 380 | 838 119 4 213 i 788 , 388 T 368 
756 119 948 | 859 122 747 Bombay High Oourt.| 215 117 527: 391 122 137 
759 118 188| 861 5: 766 217 II8 700, 393 ». 64 
159 122 745| 862 IIB .225 1 113 220 » 545| 395 123 516 
761 » 753 | 864  I22 738 8 II4 223 » 799, 39 122 15 
161 » 664] 865 117 826 12 113 225 „ 255! 398 120 840 
763 » 6078, 868 II8 47 13 110 226 117 335; 400 I2] 577 
765 3; 759 | 869 I23 106 14 115 227 119 186 | 404 122 61 
767 » 756} 870 118 713 24 113 228 II7 447| 408 I26 321 
769 124 529 |. 872 122 880 30 118 280 IIQ 6:01 410 122 59 
774 IIX 595| 873 118 230 39 114 230 1:8 791; 413 » — 423 
775 122 673| 875 119 11 33 113 233 119 179 | 414 $ 56 
777 IIB 186| 877 122 749 35 H 236 » 4788! 417 » 140 
779 » 49 | M78 » 7600 38 IIO 941 1168 79$, 418 123 50: 
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781 124 534 | 881 n 754 50 112 244 IIQ 1771 424 I21 43 
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790 Not reportable, | 887 122 869 57 p 251 118 555! 443 122 141 
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792 122 687| 890 » 881, 63 » 238 IIQ I89| 451 118 iv 
793 118 189| 896 119 96 66  - , 260 120 337] 45: 122 420 
794 IIO 5) 897 Notreportable.| 68 i 262 122 76 | 455 » — 847 
795 IIS 237| 895 120 116 70 117 266 117 33i' 456 5 833 
797  II9 :37| 899 s. Hs [oda 267 119 798, 460 » de 
798 118 231] $99 119 575 74 s 269 » 617! 462 x 51 
799 » 236] 901 120 207 79 5 972 I17 447, 465 I 1 435 
799 119 110 | 901 » 204 81 ,, 2:9 119 191: 467 122 5: 
800 118 718| $03 » 118 89 E 274 120 356 468 » 133 
£01 II9 853} 904 » 908 94 » ° 513] 279 118 694 | 471 120 83i 
803 122 662| 905 » 197] 10 »  424| 283 IIQ 641] 475 122 129 
805 »  752| 905 118 191 | 107 » 440] 286 I20 360| 478 I21 433 
805 ». T750| 906  I2O0 559| 114  II2 462| 287 IIO 774 f 
808 IIS 709 | 907 118 667] 116 113 384| 289 120 338 Calcutta High Court 
809 119 834| 908 120 b52] 119 117 417| 290 119 j 
810 120 558| 9:0 121 102| 127 IIG 242| 296 120 340 1 115 561 
811 IIO 5, 912 TIS 710] 198 » 243] 308 119 613 11 114 156 
812 IZI 272) 914 120 194 | 134 ^ 251! 309 121 588 14 (I5 359 
813 .IIO9 571 914 ji 123 | 135 118 791] 313 II9 666 17 is 351 
Blt ., 97 | 916 » 199] 136 FIG 248] 320 » 773-1 20 108 251 
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j| 118 863| 175 116 792| 309 121 682) 494 117 534| 593 119 $08 
22 [12 172| 176 , 1| 315 123 946| 457 124 824| 599 120 801 
2% 115 184| 177 ”  6:5| 319 121 678| 459 122 552| 606 121 404 
27 III 134| 182 » 167] 322 ,  675| 462 118 895 | 60 119 135 
98 115 1801 186 », 6301 325 , 6131 464 , 888| 612 125 278 
31 III 142| 188 ”  16| 338 122 29% | 465 119 119| 614 „ 285 
33  ]I5 515| 189 , 174) 330 113 568| 468 ,. 372| 617 .II9 193 
37 IIG 378| 10 115 47| 33 122 298| 470 124 525, 631 , 369 
42 106 885, 191 : 35 | 334 , 300] 413 118 3531 632 * 31 
41 LIS 595| 19 114 s800| 336 115 602| 475 119 129| 633 120 449 
50 109 298| 193 115 83 | 337 120 157] 477 z 21 | 635 124 490 
57 I15 258| 195 » 36| 340 118 s894|. 479 118 887} 636 . IZI 409 
62 ,  957| 196 ,  602| 34 ,  892| 479 120 458] 639 IIO 130 
63 H 85| 197 ”  185| 343 122 194| 480 124 68, 641 120 714 
68 Id 483| 200 IIG 637| 346 » 305, 481 119 121| 644 122 218 
69 113 834, 203 , 682] 350 Not reportable. 482 I21 319 | 645 125 101 
77 LLI 746| 904 FES 95| 352 121 751, 484 119 7| 646 » 187 
78 118 s33| 206 IIB 881| 354 I20 589} 490 ,  3969| 648 , 287 
80 ,  851| 207 , 887} 358 „ 577| 492 120 460| 650 » 292 
83  II4 142| 208 ,  882| 366 ”  149| 4944 122 637) 651 120 455 
88 113 847| 212 IIZ 6891 369 ^  105| 496 120 4591] 654 122 625 
90 115 518| 214 II4 88| 370 (118 854| 497 118 231 657 Notreportabie. 
901 114 154| 216 117 700| 373 120 720| 506 120 256| 658 126 48 
9? 115 522| 218 119 123| 374 118 857| 507 126 205] 659 125 98 
95  II4 139| 224  II5 34] 379 „ 851, 508 119 376) 661  I20 241 
96  II5 528| 225 »  362| 380 , gag | 510 122 545| 666 I24 74 
97 IIZ 540| 226 „  368| 383 ,  852| 512 „  302| 667  I23 657 
99 IIS 266) 227 117 854| 384 ” 852) 513 119 816| 660 124 75 
101 1129 865| 228 IIG 153| 385  I2O 147 j 514 »  816| 670 i 19 
108 114 150| 229 118 572) 387 , 10|54 122 546| 672 122 215 
110 ,  485| 9231 »  514| 890 122 209| 515 117 854| 676 , 084 
l5 118 565, 233 120 97| 39 IFS 901| 516 119 132| 679 125 313 
117 115 189| 237 119 801| 395 119 297| 519 »  84]| 682 » 9 
120  II4 153| 240 ,  383| 397 120 145| 521 118 889| 685 114 407 
1931 117 530| 242 ,  9381| 398 » 45| 5»  I23 737| 687 127 258 
193 114 84| 244 ” 378 | 399 Not reportable.) 527 120 459) 689 123 305 
127 115 364) 947 117 558| 401 120 250| 528 121 635] 697 126 408 
130  II2 71] 250 ,  593| 400 115 604| 520 122 289} 700 5 33 
133  1I7 6971 253 »  536| 407 119 144| 531 123 743| 703 123 652 
135 »  692| 255 4,  539| 407 , 374; 532 „ 742| 0 126 13 
1386 114 155| 957 116 160| 409 I20 1511 532 121 564| 710 , 12 
13 IIG 1451 258 „ 165) 413 , 462| 533 119 16| 74 121 741 
140 112 124| 260 117 851| 415 119 290| 539 123 73| 717 123 314 
]41 117 7011 263 .  855| 417 120 104| 54? IIO 293| 719 122 220 
i43 107 473| 269 IIG 1611 418 , 100| 54 122 211) 723 124 524 
144 113 854| 979 117 838| 492 118 341| 545 „ 292) 724 122 627 
145 114 666| 276 , 837, 423 120 705, 547 119 205) 726 125 730 
149 IIS 566| 277 „ 834| 495 118 3651 548 „ 803] 728 121 569 
155 IIS 177| 981 «Bt 414| 498 124 827| 553 123 208) 729 122 295 
156 » 269: 283 » 361] 430 122 303} 558 » 6451 730 125 593 
157 »  855' 285 , 562] 431 , 993, 560 116 736} 732 120 815 
158  II4 672, 286 IIO 492| 432 ” 994] 561  I24 515| 733 125 99 
159 116 172, 287 IIG 171| 433 118 561| 563 121 308| 734 121 307 
159  II4 415,,.2099 115 571| 43 116 733| 566 124 65) 736 120 45l 
160 116 369 ':290 121 570| 440 122 549| 568 123 653| 737 124 523 
162 IIS 268, 292 mn 565| 441 ». 554| 572 „  4AT | 739 "E: 
163 114 129; ?97  I[9 289| 444 121 412| 574 120 718| 742 , 492: 
165  II5 354: 998 > 139| 445 125 299) 575 117 595| 747 119 301 
166  1I2 113; 302 , 297| 448 120 458| 576 123 748] 751 123 647 
169  II6 164! 303 ” 999| 449 1022 547| 577 IIB 342| 753 124 518 
170 IIB 351, 304 „  9292| 450 .  550| 586 125 105| 754 126 272 
172 [I6 638 | 306 „ 295} 452 IIB 8641 590. » H0| 755 123 %6 
174 . , 723| 308 120 155| 452 124 335| 591 » 109 » 8$ 
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762 125 294 4l 109 127| 128  II2 464| 328 115 536| 336 IIS 236 
765 » 999| 42 115 67] 129 117 884| £30 IIG 308| 338 IIS 1 
767  124.326| 45 IOS 741| 135  II2 495| 232 IIB 442] 344 BS 6 
768 122 640| 48 II11-854! 136 -„ 182} 234 II5 72| 361 IIS 531 
169 125 643, 49 II4 54] 137 III 814] 235 IIG 620| 362  II7 233 
"711 123 243) 50 117 890) 138 120 427| 236 114 6971 367 IIO 302 
` 773 » 243] 5I » 893] 140 112 452| 237 IIZ 894} 369 IEI 145 
774 ^,  745| 59 » 883} 14d III 707| 2388 %QIIG 183| 371 IIG 455 
' 715 »  74| 53 IIG 177| 142 112 584] 239 II5 419| 372 117 376 
(776 [24 70) 55 IO 258| 143 III 893| 240 „  860| 373  II5 466 
777 120 813! 56 [II 575} 145 112 385| 242 116 306| 374 106 830 
78 124 s22| 57 113 909] 116 ». 384) 945 : IIB 530| 375 TIS 424 
“779. 125 29| 58 116 189| 147 III 739| 246 »  533| 3:6 108 :00 
781 ». 740} 59 III 443| 148 1192 379} 246 »  585| 377 I5 472 
|: 785 124 76 61 112 212] 149 III 706] 248 117 369| 378 FER 461 
785 IOI 3805} 64 113 177| 150 “112 668| 249 113 1401 379  II9 239 
187 | I23 660) 66 IIZ 6*9| 152 IIB 385| 252 FIG 705| 382 IIO 801 
789 Not reportable.| 67 112 224| 154 112 375| 254 :: 706 | 385 108 381 
790 | 123 320| 68 “109 633| 155 117 806| 254 »  8545| 386  I20 421 
791 » 641] 68 108 605; 157 113 333| 256 IIB 437] 387 » 4926 
196 , $061 69 IIO 444| 159 114 709| 257 TIS 901, 388 » 49 
79  I26 135 70 109 662] 161 112 689| 260  IIG 311| 390 IS 541 
« 801 120 810| 71 „  657| 163 IIG 709| 361  II4 49] 391 IIS 75 
805  I25 75 72 „ 5738| 164 IIS 417| 262 IIB 438| 392 „o 423 
'807 .123 748); 72 IIO 391| 165 IIZ 813| 263 IIS 764| 393 TES 443 
- 809 125 275| 73 109 568| 167 » 815} 264 »  853| 394 IIG 215 
` 813 124 491 ^4 1138 773| 168 IIG 223| 265 -, 767) 395 IIB 445 
814 125 645| 77 109 652| 169 117 882| 266 IIB 529 | 397 IIG 898 
'815 I24 77, .78 III 361| 170 » 881 | 268 Not reportable.| 398 IIg 329 
‘818 [26 43 79 109 370} 171 II4 712 | 270 IIG 689] 399 117 687 
"19 .IZ4 164| 81 117 662| 173 IIB 436 | 974 IIS 762} 400 Not reportatie, 
822 125 281| 82 III 381| 174 » 434] 276 IIG 310! 409 IIB 446 
. 826 121 572| 83 .108 597] 175 »  393| 2977  I21 299| 403 FIG 58 
828 [24 517 85 .109 644| 177 » 464] 278 FIG 719] 404 FIG 454 
' 830 ' 125 289] 86 IIO 185| 178 » 483] 279 IIS 855| 404 114 716 
831 » 112| 87 109 552| 180  I20 182, ?81  II7 662) 407 HIG 327 
831 » 9| 88 »  638| 181 115 478| 282 IIG 305] 409 » 97 
89 IIO 305; 182  II4 321| 283 120 179 | 416 » 449 
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9 118 537 93 III 357| 194 112 769| 291 117 240| 425 IIG 314 
10 117 237| 94 “109 867| 195 4, 790| 292 [20 180} 426 117 380 
10 III 47 96 114 76| 195 109 658 | 294 117 229| 427 IIG 459 
11 IIS 539} 100 118 64| 198  II2 680} 295 IIB 449] 428 » 451 
12 1138 783| 102 ,  540| 198 IIG 325] 309 YEG 899| 429 IIT 377 
14  II4 59] 103 114 55| 200 112 848| 312 IIB 533, 433 II5 71 
. 16 » 711| 104 IIB 643| 201 » 6861 314 »  655| 433  I20 183 
18 116 618| 107 »  537| 203 » 843] 315 II& 50| 435 IIQ 419 
'20 114 334| 111 112 471} 205 117 226| 316 120 423| 436 IIB 544 
23 112 865| 112 118 541| 200 115 851| 317 „  176| 437 » 399 
28 117 667, 114 127 154| 907 117 666| 318 IIG 903| 438 117 231 
24 IIS 899! 119 117 665| 208  II4 437| 3233 114 7001 439 » 662 
26 IIG 221| 120 122 095| 210 IIS. 68| 325  II6 611| 440 » 899 
28 IIS 544 | 121 113 778| 212 IG 714| 326 117 383, 440 120 1f9 
28 » 540} 123 115 422| 213 IIQ 32| 327 119 238| 441 [17 251 
29 112 783| 124  II4 702| 214 IIS 62| 38 IIZ #0) 443 120 185 
30 113 540) 125  II2 490} 216 y 17 | 330 IIG 552| 444  II5 479 
32 112 218, 125 »  565| 217 115 428| 331 IIZ 371| 44 IIG 180 
34 — III 533| 196 »  485| 223 "m 99 | 333 IIG 713, 446 II3 908 
37 II5 66; 127 „ 480| 995 114 331| 334 119 321| 447 IIQ 735 
38 " 71 | 127 »  450| 226 » 092. 385 » 228], 449 120 279 
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. 458 137 8115 534 116 324| 634 5 759 | 759 126 799, 840 112 688 
459 115 31 | 535 LIS 447| 636 » 753| 760 116 882) 840 IIB 647 
461 122 112; 536 120 284 | 637 116 707 | 761 119 733 | 843 5 654 
461 117 228) 539 114 £0) 639 119 758| 762 127 121 845 117 &01 
462 119 426 | 540 120 190! 641 5 265 | 763 121 424) 846 IIS 717 
463 116 895 | 542 116 329 | 645 118 9081 765 127 101 846 E 891 
464 IIg 905! 544 Not reportable.| 647 122 283, 766 116 710| 848 117 381 
465 M 398 | 545 “1168 391, 648 120 14| 768 IIQ 4991 849. 116 896 
466 119 766! 546 116 558) 651 117 78| 769 x 168 | 849 JIS 391 
407 5 234 | 547 115 465| 653 120 5| 769 116 224| 850 I23 513 
468 , 289 | 548 120 192 | 654 Not reportable. 770 119 4851 860 » 844 
469 117 810, 549 117 8031 656 123 92| 771 I23 874| 861 119 323 
470 i 816 | 551 III 795| 657 116 389| 772 E 877 | 863 123 538 
471 .LIQ 425 | 552 117 88| 658 IIS 1651 774 115 755 | 865 120 679 
472 x 499 | 553 119 765| 660 119 486| 776 IIG 178| &67 116 889 
473 II8 904; 554 I17 82) 661 117 909| 777 122 477| 868 118 $98 
473 116 219 , 555 115 851 662 123 116| 778 IIG 457 868 123 94 
476 s 559 | 555 5 72 | 663 » 107T| 778 120 165 | 872 116 718 
477 IIQ 235 556 116 547| 664 115 542| 780 122 483] 872 121 428 
418 IIS 781 | 558 114 719 | 665 IIG 619] 781 117 83, 875 122 & 
479 117 910, 559 117 911| 666 123 867| 782 IIQ 4901 875 117 907 
481 115 753 561 5 90 | 667 119 227| 783 js 419 | 877 123 91 
483 116 452 j| 564 » 74 | 669 127 11| 785 117 238| 877 I17 900 
485 „ 312] 566 116 908| 670 IIG 216| 785 123, 847 | 878 » 808 
487 119 423 l 569 » 830] 673 118 901} 787 I21 419 | 879 120 532 
489 123 92! 573 120 173| 676 IIG 711| 788 120 6| 880 I22 466 
491 117 902] 573 IIO 722| 678 119 417) 791 116 613 | 882 124 320 
492 116 212; 576 120 273) 679 ]117 225) 794 121 497 | 882 js 318 
494 117 9011 577  I16 887| 680  il4 326| 797 117 669} 883 123 878 
495 . 116 6101 578  II5 76| 684 Notreportable, 801 - 122 481| 884 » 876 
496 Not reportable., 579 123 87| 687. 123 865| 801 116 6151 886 5 REO 
497 117 375 j 582 122 92| 668- IIQ 721, 803 118 912| 886 118 909 
498 T 95 583 119 734 |. 689 IIS 646| 803 I21 2971 887 114 51 
498 120 283, 584 116 883, 691 126 661 804 i 381 
499 II9 760 | 585 IIQ 724| 692 " 691 805 120 175 | Madras High Court. 
500 Ps 754 | 586 121 5071 694 119 488| £06 Not reportable. : 
503 I21 508, 587 122 911 695 122 238| 807 120 9 1 116 367 
504 117 $07, 589 123 124| 6898 IIG 616, £08 123 870 2 113 660 
505 115 74| 590 1i9 731| 699 120 429 | £09 120 £41 5 114 559 
506 120 276 | 591 123 901 701 1223 839| 810 113 227 7 115 156 
507 n 277 591 122 85| 702 119 327 811 112 48 8 113 462 
508 115 25 | 593 117 691 705 I26 72) 812 116 457 11 » 347 
509 „ 852; 596 127 8| 707 117 895) 814 122 869| 16 109 795 
509 123 122, 597 116 621| 710 I1: 429, 815 115 533 20 I14 839 
511 117 i77; 600 II7 76| 71 I6 911] 816 122 476 21 5 360 
512 123 125 €01 Not reportable.| 713 124 310| 817 123 865 25 TiS 557 
513 121 379 | 603 120 9| 718 IIG 881| 819 125 178 27 114 337 
514 114 3251 605 II9 481; 719 121 724| 820 116 890 29 113 412 
515 9 444 607 120 158 | 720 IIG 45| 821 122 565 31 114 818 
516 117 84 609 117 657 | 721 123 561| 822 I21 511 32 ji 558 
519 120 273) 614 II4 61| 730 121 500] 824 117 96 33 126 111 
520 ITO 685| 615 115 854| 736 I16 335) 825 123 85| 34 IIS 485 
521 123 513) 616 114 330) 737 127 146 | 826 , 87 35 ,II6 700 
599 114 444| 617 IIG 715 | 739 Not reportable| 897 122 481 36 114. 557 
523 II6 609 | 618 IIQ 431| 740 I20 1611 829 123 873 37 5 233 
524 117 £08 620 117 891 741 5s 173 | 830 122 465 38 113 34 
526 " 81 622 IIQ 427 742 121 187 831 ' IIF 89 38 III 152 
527 1168 395| 623 I17 883) 744 » 189 | 833 120 420 43 114 847 
528 117 668 | 624 II5 863! 746 IIQ 420 | 834 123 535 44 107 789 
529 115 24 | 625 114 70| 746 I21 3811 835 n 532 47 ;I17. 785 
52 119 767, 627. IIQ 482| 748 I23 125| 836 .122 88 49 II3 60 
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89 a 230 | 273 113 296) 471 119 708 | 675 122 510| 825 I2] 4'6 
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93 112 3201 284 115 830, 180 113 550| 6x7 116 142| ter I21 5s 
96 IIG 116) 285 118 512| 482 120 65, 689 117 298] 8?0 I23 3.5 
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110 117 731| 289 115 57 | 489 II9 320| 694 E 295 | 834 120 ò»? 
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137 114 226| 307 117 800} 495 IIG 142| 705 118 506 | 42 118 fu 
138 II5 244 | 308 » 3800] 496 113 455 | 710 " 97| 814 I20 “0 
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MADRAS HIGH COURT. 
FULL BENCH. 
ORIGINAL Sipe APPEAL No 38 or 1926. 
April 9, 1929. 
Present :—Sir Vietor Murray Ooutts-Trotter, 
Kr., Ohief Justice, Mr. Justice 
Wallace and Mr. J ustics Anantakrishna 


Aiyar. 
A.M. NARAYANA SAH—PLAINTIFF 
—APPELLANT 
versus 
A. SANKAR SAH AND OTHERS—DEFENDANTS 
RESPONDENTS. 

Hindu Law—Jowt family—Par titvon—Separatvn 
of one member—Share of devided member, whether to 
be taken nto account vn ascertainment of shares on 
subsequent partition : 

When there hasbeen a partition of one or more 
members in a joint Hindu family, the other mem- 
bers remaining united, this partition must be 
taken into account in determining the shares dus 
to the various branches in a subsequent partition. 
It 18 not the actual number of shares that is to be 
taken into account in suoh cases, but only the 
Share-fraetion and what the fractional share to 


“~~~ whch any branch would be entitled would depend 


on the circumstances that exist at the time of parti- 
tion [p 15,col 2] 

Manjanatha v, Narayana (1), followed 

Pranjwandas Shivlal v. Ichharam Vajbhukhandas 
(2), not followed 

[Case-law discussed]. 


Appeal from the preliminary decree and 
judgment of Mr. Justice Kumarasami 
Sastri, dated the 12th of January, 1926, and 
passed in the exercise of the Ordinary Ori- 
ginal Civil Jurisdiction of the High Court 
in C. 8. No. 170 of 1923 and reported as 99 
Ind. Oas 377. 

Messrs. K. S. Krishnaswami Aryangar, 
N Rajagopalan and Sudarsana Raju, for 
the Appellant. 


Messrs, V. V. Srinwasa Aiyangar, T. L. 
Venkatarama Aryar, V. Ramaswams Aryar 
and K. Rajah Aiyar, for the Respondents. 


ORDER OF REFERENCE TO A 
FULL BENCH. 
Pakenham Walsh, J.—This is & 


1 


suit by the plaintiff for partition of .omi 
family properties and for delivery of his 
share. One Munusami Sah, Sankar Sah, 
(lst defendant) Ohinnasami Sah and Pon- 
nusami Sah were four brothers. The ist 
defendant is one of the above four w10 18 
alive. Munusami Sah had three sons and 
a daughter. One son Sudarsan Sah filed 
O.S. No. 63 of 1910, gota share and sepa- 
rated himself from the family; the second 
son Ohender Sah is the 10th defendant and 
plaintiff is the third son. Various other 
members of the family are set out in the 
genealogical tree and it is unnecessary to 
particularise them further here, The plain- 
tiff 18 the appellant. 

Thereare only two questions in the appeal; 
one of fact and one of law. The one of 
fact is, whether the contract with the 
Madras Corporation was a separate busi- 
ness of the 1st defendant or a joint femily 
business. The learned Judge has found 
on the question of fact that 16 is a joint 
family business and I have no hesitation in 
agreeing with him, The family wae one 
which traded by taking contracts, but the 
plaintiff alleges that this contract with the 
Madras Oorporation was solely carried on, 
by the lst defendant. Paragraph 9 o? the 
plaint states that the lst and 8th defendants 
have been carrying on a family trade in 
gold lace, lametta and other goods and 
have also been carrying on the femily 
contracts on behalf of the joint family with 
the Government, for thesupply of bedges 
and for stitching uniforms to the Army, 
Police, etc. Under such circumstances, 
there is no reason to suppose that the con- 
tract with the Corporation would also not 
have been a joint family business. The chief 
argument urged against thisis that in the 
written statement filed by the presen; Ist 
defendant in the partitionsuit he puta 
himself down as a debtor to the family in a 
sum of Rs. 9,000 (item No. 214). This 
admittedly represents the value of material 
which had been handed over to the family 
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by one Chokkalinga Naicker who was 
indebted to the family and had undertaken 
the contract with the Corporation. At the 
time of this partition suit, the contract with 
the Madras Corporation had not been taken 
up by the plaintiff's family and the plaint- 
ifi inthat suit was, therefore, not concerned 
with it. The lst defendant has explained 
why under the circumstances he showed 
himself as a debtor for this amount to the 
family. In the Thundukanakku with a 
Chetti for sums borrowed on account of this 
contract, there 18 à credit for Rs. 1,359 3 9 
in respect of lametta which obviously refers 
to joint family business 1n that commodity. 
Moreover, the 10tn defendant who supports 
the plaintiff's case that the contract business 
was not joint family business admits that 

e was writing the accounts for it. He 
stated first that he only began to do so in 
1915 but had to admit that he had written 
them ever since the contract was entered 
into in 1910 and he could only give the 
lame explanation that he wrote them as he 
was asked to. The other adult members of 
the family were in fact writing these ac- 
counts though plaintiff professes that he 
kept entirely aloof. The 8th defendant 
admits that the contract was a joint family 
ene and I have no hesitation in agreeing 
. With the finding ofthe Oourt of first in- 
stance in this matter, t 


The second question, which is one of law, 

is much more difficult and turns on the 
point whether the share taken by the 
plaintiff's branch of the family when his 
brother Sudarsan became divided isto be 
taken into account or notin making the 
present partition. The learned Judge 
following the decision in Manjanatha v. 
Narayana(1) has held that the share must be 
taken into account and he has accordingly 
granted the plaintiff only 1/12th instead of 
1/8th. We have been asked to make a re- 
ference to a Full Bench as to whether this 
decision is still good law. The grounds 
urged against its correctness may be sum- 
marized as follows:— 
* (1) That it proceeds on & wrong principle 
ef law in holding that the shareof any 
member or branch of an undivided Hindu 
family can be predicated before an actual 
partition 18 made and that a view opposite 
to Manjanatha v. Narayana (1) has been 
taken in Pranjiwandas Shwlal v. Ichharam 
Vubhukhandas (2). 

(2) That the Smrithi Chandrika which is 


(1) 5M 362,6 Ind Jur 518 . 
(3) 30 Ind, Cas, 918; 39 B, 734; 17 Bom, L, R. 712, 
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invoked by the learned Judges in Manjana- 
tha v. Narayana (1) insupportof their view 
has since been held to be not an authority 
and that failing this the Mayukha which. 
holds in an opposite senseis good law in 
this Presidency unless it is opposed to the 
Mitakshara 

(3) That the argument relied on that 
those who have capacity to confer spiritual 
benefits on the common ancestor ought 
m take equal shares, is no longer sound in 

aw. 

(4) That even as regards equality, it can- 
not be secured by taking a previous divi- 
sion into account, that such a course may 
actually work inequality and that ıt is 
impracticable in execution. Weare asked 
to hold that the correct law is that adopted 
in Pranjwandas Shivlal v. Ichharam 
Vijbhukhandas (2) in which Manjanatha v. 
Narayana (1) was considered and dissented 
from, 

Turning to the first argument, the 
principle that the share of any member 
cannot be predicated until the partition 18 
actually effected was laid down by the 
Privy Oouncil as long ago as Appomer v, 
Rama Subba Aryan (3) Lord Westbury 
says: “According to the true notion of an 
undivided family in Hindu Law, no individu- 
al member of that family, whilst it remains 
undivided, can predicate of the joint and 
undivided property, that he, that particular 
member, has a certain definite share,” _ 
Mayne on Hindu Law, page 346, para. 
270, 18 also quoted. He says: "It 18 common 
to say that in an undividedfamily each 
member transmits to his issue his own share 
in the joint property, and that such issue 
takes per capita inter se, but per stirpes 
as regards the issue of other members, 
But 1t must always be remembered that 
this is only a statement of what would be 
their rights on a partition. Until a parti- 
tion all their rights consist merely ina 
common enjoyment of the common property, 
to which 18 further added...the right of male 
issue to forbid alienations,made by their 
direct ancestors." 

It 1s urged on the other side that though 
it may not be quite correct to talk about 
any branch or member having a vested 
interest in a joint family, nevertheless in 
this Presidency a member has ina certain 
sense a definite share at any moment which 
he can alienate and that his power to 
alienate extends to the shareto which he 
would be entitled if division took place at 


(3) 11 M. I, A. 78 at p. 809; 8 W.R. P.O, 1; 2 Sar 
P. C. J. 218, 1 Suth, P. O. J. 657; 20 E, R. 30, 
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the time of alienation and the alienee's 
right will not be diminished by subsequent 
births in the co-pareenary. Chinnu Pillai 
v. Kalvmuthu Chetty (4). It is also urged 


"that advances made to a co-parcener for 


private purposes and not for the benefit of 
the family considered as a whole can be 
adjusted at partition [Sreemutty Soorjee- 
money Dossee v. Denobundoo Mullick (5) | It 
18 further contended for the respondent that 
one branch cannot take more than its 
share by effecting a separate partition 
amongst its members while the rest of the 
family remains united and 1t was endeavour- 
ed to deduce this equality of thesons from 
the text in Yajnavalkya 120 and Vigna- 
nesvara's commentary thereon, Mr Srinivasa 
Aiyangar for the respondents has fur- 
nished a translation of the text and of the 
commentary. Speaking for myself, I do 
not see any reason to prefer it to that given 
in Setlur. The latter translates Pitruthas 
"according to father." It appears to me to 
be preferable to "through the fathers.” It 
is also the translation in Mandlik. In the 
commentary it 18 no doubt true that the 
words Pithrudwaraneva are very emphatic 
and I take it that they literally mean 
“verily through the door formed by the 
father.” The words Naswaroopapekshaya 
which Mr. Srinivasa Aiyangar translates 
“not by reason of their own personal being" 
are,ifI may say so respectfully, better 


rendered by Oolebrooke “not with respect to 


themselves” though 16 1s difficult to give 
an exact English equivalent of Sawroopa. 
I may note thatin a case before my learned 
brother Devadoss, J., and myself the very 
same text and the same commentary have 
been quoted to show quite the opposite 
thing, namely, thst the sons really represent 
the grandfather's estate and thatthe only 
way the father comes in 18 as a mere 
measure or quotient. For the purposes of 
the present case, it appears to me to be 
immaterial which view we adopt, 2. e., 
whether we stress the importance of the 
father or reduce him to à mere mathemati- 
cal quotient, because the text does not 
throw any light on whether the father's 
Shareis to be deemed to remain the same 
at the second partition as 16 was before the 
partition which is the point in question 
here. There 1s no doubt that the view 
ofthe Privy Oouneil in Sreemutty Soorjee- 
money Dossee v. Denobundoo Mullick (5) 

(4) 9 Ind Cas 596, 35 M 47at p 59, (1911) 1 M. 
W N 238,9M L T 389, 21M L J 216 

(9) 6 M, I A 526at p 540, 1Ind Jur (x.s) 387, 4 


W.R.P O.114 1 Boulr. Rep 228; 1 Suth, P. C. J, 
291; 1 Sar, P, O, J, 583; 19 E. R, 198, 
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must have been well known to their Lord- 
ships at the time they decided, Manjanatha 
v. Narayana (1). 

The second argument is about the Smriti 
Ohandrika, It 1s urged (1) that some later 
decisions go to show that it is no longer of 
force in the Madras Presidency and secondly 
16 is pointed out that even if it 18 an 
authority it has no application to the pre- 
sent case. As regards the first point we 
are referred to Varaha Narasmrhacharlu 
v. Vencata Singaramma (6), Kristnayya v. 
Venkataramayya (7) and Kristnayya v. 
Guravayya (8), Although Varaha Narasimha 
charlu v. Vencata Singaramma (6) does not 
show that the Smriti Ohandrika was referr- 
ed to, ıt will be seen from Krisinayya v. 
Venkataramayya (1) that its authority was 
urged in defence of the view which the 
Court ultimately declined to accept. Ouri- 
ously enough, in that case, the learned 
Counsel who supported the view which was 
opposed to the Smriti Chandrika is reported 
as quoting Manjanatha v Narayana (1) 
to show that the Smriti Chandrika ought 
not to be accepted where it diflerg 
from the  Mitakshara ; whereas in 
Manjanatha v. Narayana (1) it is actually 
invoked in aid of the Oourt’s decision, 
Their Lordships decided the case 
Krisinayya v. Venkataramayya (7) 
following an unreported decision in A. 8. 
No. 170 of 1801 by three Judges Subra- 
manya Aiyar, Benson and Bhashyam Ayyan- 
gar. The judgment in Kristnayya v. 
Venkataramayya (7) does not mention the 
Smriti Chandrika at all and the learned 
Judgesmerelysay “We donot think thatthis 
contention” (1.e,, that the son of a reunited 
brother would not have the status of a 
reunited member with his uncle) cen be 
supported by any text of the Hindu Law 
or by any reported case. In that case, 
Abhatchurn Jana v. Mangal Jana (9) was 
relied on. But the most important case cited 
by the plaintiff to show that theSmritiOhand- 
rikais notan authority in this Presidency 
is Kristnayya v. Gur ya, (8). Phillips, J., 
at page 5U5* re “Kristnayya v. 
Venkatarama ench of this 
eon of pro- 
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the status of an undivided Hindu family 
or ofa re-united Hindu family, Whether 
this passage in Smriti Ohandnka was 
quoted before the learned Judges ın that 
case does not appear from the report; 
but it was quoted in a later case reported as 
Varaha Narasimhacharluv. Venkata Singa- 
ramma (6) in which a Bench of this Court 
declined to accept the authority of the 
Smriti Chandrika and followed a previous 
Full Bench ruling.” The learned Judge 
states that there is one case ın whicha 
single Judge of this Court (Sankaran 
_ Nair, J.) held the contrary view but that 
the balance of authority was in favour 
" of the view thaton re union the members 
' are remitted to their former status. The 
Smritı Ohandrika lays down the opposite 
of this. The other Judge in that case 
Krishnan, J., expressed no opinion about 
the Smriti Chandrika, At the time when 
Manjanatha v. Narayana (1) was decided 
there was some uncertainty whether wheu 
one member becomes divided the question 
whether the others separated orremained 
joint was purely one of fact. It is now 
settled law that it is simply a question 
of fact and no legal fiction of separation 
and re-union has to be invoked. The 
last decision on this point is Palani 
Ammal v. Muthuvenkatachala (10), In 
the present case, the yery terms of the 
first division state that therest of the 
family remained joint. Vide Ex. A 
(plaint in C, S, No. 63 of 1910, para. 4). 
The importance of this point lesin this 
that if the rest of the family remained 
joint, as they undoubtedly did, the Smriti 
Ohandrika which refers only to partition 
after the family has becomere-united and 
pays that under these circumstances 
division may be unequal if the re-united 
partners had brought unequal shares to 
the common stock, has no application and 
can be merely used as an analogy. In 
fact Mr. Srinivasa Ayyangar frankly 
admitted that he did not rely on the 
fSmriti Chandrika to support his position 
and argued that, Manjanatha v. 
Narayana (1) ed by way of 
analogy. T an analogy 
has bee 
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draw an analogy from the special rules 
which apply to the devolution of the 
sharesof re-united brethren. Indeed, the 
circumstance that rules have been specially 
prescribed to regulate the devolution of* 
the common property of re-united brethren 
affords ground for arguing that they 
were exceptions to the ordinary rules 
regulating the partition of the common 
property of an undivided family.” Therefore 
as regards the second argument it would 
appear (1) that the authority of the Smriti 
Ohandrika in this Presidency has been 
doubted and departed from, (2) that even if 
it is accepted, it has no application to the 
case where the family remains joint 
after the partition and in the view of 
Allahabad 16 even tells the other way. 
The importance of this lies in the fact 
that one of the reasons why the Bombay 
High Court in Pranjwandas Shwlal 
v. Ichharam | Vajbhukhamdas (2) felt 
itself entitled to dissent from the 
Madras decision was that the Madras 
High Court relied on the authority 
of the Smriti Ohandrika which has no 


direct authority in Gujerat  wherefrom 
the Bombay case came, and that the 
Mayukha was opposed to it. If the 


Smriti Chandrika has no authority in 
Madras or if the passage relied on does 
not apply to the case before us, and if 
it cannot be shown that the principle 
laid down in the Mayukha is opposed to 
the Mitakshara, then the argument that 
we should follow the principle of Mayukha 
receives great weight. 

The third ground of argument is that 
one of the reasons of the decision in 
Manjanatha v Narayana (1) namely that 
equality of funeral  oblations implies 
equality in partition is now obsolete, 
as religious efficacy as a test for a 
heritage has been exploded by a series 
of which Ramchandra Martand v, Vinaydk 
Venkatesh (12) 18 the latest and that 
religious efficacy is now confined to cases 
of rival claims to succession between two 
bandhus of equal status, where it is 
said that the greater religious efficacy of 
one may be accounted as a ground of 
preference over the other. On tbe other 
side, i£ was pointed out that the son of 
the great grandson is not one of the co- 


(12) 28 Ind Cas 290, 42 C 384,18 O. W N. 1154; 
?7 M LJ 333,1L. W 831, 10 N L R 112,16 M. 
L T 447; (1914) M WON, 885, 16 Bom L R. 863; 
bei J. 1281; 20 O. L. J, 573; 41 L A, 290 
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parcenary, because he cannot offer the 
funeral cake although from the point of 
consanguinity he is the direct descendant of 
. ane propositus, Mayne, 9th Edition, page 347, 
g. 271. 

Coming now to the fourth argument, 
that the alleged inequity of not taking 
into account the previous partition, is not 
a fact, it was remarked in the Bombay 
case that if the family had increased in 
wealth since the partition, 16 would be 
depriving that branch in which partition 
had taken place of their share in that 
increase to make the second partition 
with reference to the first and it was 
also observed that it would deprive them 
of the benefit which they would have 
got by survivorship from one or more of 
the stirpes in the interval between the 
partitions, Hayward, J, says: “It seems 
to me indeed impracticable to frame any 
rule which would ensure absolute equality 
for all circumstances”. On the other side, 16 
is argued that according to the law in 
Bombay sons and grandsons cannot claim 
partition against their fathers and uncles 
while the latter are alive and that this 
makes an important distinction when 
considering the argument of the Bombay 
High Court that the other members of 
.the family can divide if they wish to 
and if they choose to remain united 
they take the risk of doing so, In other 
words, as was tersely stated by»Muttusami 
Ayysr,J,in Manjanatha v. Narayana (1), 
“it is anomalous to hold that in a case 
where two brothers, each of whom may 
have several sons and grandsons, desire 
to separate, all the members should be 
forced to separate, the sons and grandsons 
from their father and grandfather." 
These are the arguments that have been 
adduced for and against the supposed 
equity of the doctrine laid down in Man- 
janatha v. Narayana (1). 

The fourth argument which deals with 
the practicability of having regard to a 
previous partition 1s of considerable 
importance, though, of course, if the law 
clearly enjoias that such a partition must 
be taken into account, then in spite of 
all difficulties, the law must be carried out, 
but the difficulties are very consider- 
able. In Manjanatha v. Narayana (l) 
Muttusami Ayyar, J., distinctly states that 
he does not overlook the matter of 
survivorship, and is not to be understood 
as saying that the mght of survivorship 
on the birth of new co-parceners between 
the first and second partitions will in no 
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case increase or decrease the shares tO 
be allotted at the second partition. It ie 
obvious that if the principle is to be 
applied even while the propositus is 
alive and capable of begetting more sons, 
it might happen that the share taken by 
one member or members of a branch at 
the first divi-ion would be greater than 
the share which that branch would be 
entitled to at the time of the second 
division, consequently 1ts members at the 
second division would get nothing at all 
or might even be held to be indebted 
to the other branches When the pro- 
positus be dead, it isclear that the share 
of each branch may be increased by 
survivorship. It, is therefore, absoluteiy 
impossible to start the calculation by 
predicating a fixed share to each stirps 
or by stating that the share which the 
stirps held at the time of the first parti- 
tion is the same as itheld at the second, 

We must, therefore, certainly begin at 
the other end by calculating the shares 
as if the family were being partitioned 
for the first time and then deduct from 
the branch the share which it has 
already drawn. This again leads to con- 
siderable difficulties. Suppose one member 
to have been very anxious to leave the 
co-parcenary andto have had a partition 
effected taking only a small amount of 
what really was due to him. When we 
are calculating the amount to be taken 
by this branch at the second division, 
are we to take it that this member 
received his full share on the previous 
occasion or merely debit the branch with 
what heactually took, Again if the share is 
not taken 1n money butin property, have 
we got to go back and calculate the value 
of the property at the time of the previous 
division or are we to take if af its present 
value? Even in the present case, we have 
had two contentions (assuming that the 
view of the learned Judge 1s correct) as 
to the method of division, one ıs that 
since at the former partition A. M. Sudarsan 
Sah who went a k 1/12, the present 
and his brother) 
us 1/12, i. e., bih, 
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or Lith of the whole estate. It was argued 
that the result in Manjanatha v. Narayana 
(1) was reached by this method, {but Mr. 
Srinivasa Ayyangar for the respondents 
has shown that in the Madras case the 
result obtained can be reached by the 
other method. The principle of stare decisis 
haè, of course, been strongly urged upon 
us. But there do not appear to have been 
any reported cases since Manjanatha v Nara- 
yana (1) where this precise point arose. 
In A. S.No 223 of 1917, the question was 
whether, when a father only had separat- 
ed both from his own father and from 
his son and the son remained joint with 
his grandfather, the son was liable fora 
mortgage binding On the latter. In that 
case, Manjaniha v. Narayana (1), was only 
referred to on the question as to whether 
the withdrawal of some members of a 
branch affected the application of the 
principle of representation as between the 
different branches. Sir John Wallis, O., J., 
notices the decision in Pranjivandas Shivlal 
v. Ichharam Vijbhukhandas (2) in the fol- 
lowing words: 

“The decision in Manjanatha v. Narayana 
(1) has been dissented from in Bombay in 
Pranjivandas Shivlal v. Ichharam V2jbhu- 
khandas (2) on grounds to some extent 
peculiar to that Presidency. As at present 
advised, I seeno sufficient reason for differ- 
ing from itin this Presidency; but, whatever 
the basis on which Manickam's share should 
be calculated on a fresh partition, I think 
the parties to Hx. 1 clearly manifested 
the intention that Manickam should remain 
united with his grandfather's branch." 

Spencer, J , says: 

“The importance of the decision in 
Manjanatha v. Narayana (1) is so 
far as this Presidency is concerned, 
not seriously affected by the doubt thrown 
upon the correctness of the-rule laid down 
therein as to the shares to be taken in a 
partition between reunited co-parceners, in 


the case of Pranjwandas Shwlal v. Ichha-° 
2 


ram | Vajbhukhandas 
Madras 'decision 
doctrine of the 
Bombay decis 
scribed in 


seeing that the 
to follow the 
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partition or remained united, and the basis 
on which the shares should be calculated 
in the second division did not arise at all 
for determination. 

Pranjwandas Shivial v. Ichharam Vijbhu- 
khandas (2) appears to have been a case 
of first impression in that Presidency and 
I eannot help thinking that the principle 
of Manjanatha v. Narayana (1) cannot 
have been widely known or availed of 
in this Presidency, because considering 
the numerous difficulties in working out 
a Second partition which takes account 
of the share taken away in a former parti- 
tion, it would seem almost mevitable that 
some cases would have come up afterwards 
for decision on these difficult questions. 
But there appears to be no subsequent 
case on the point This may perhaps in- 
dicate that in practice the principle laid 
down in Manjanatha v. Narayana (1) has 
not been followed and if so there may not 
be so much force in the argument of 
"stare decisis” in this case even though 
it 18 one of succession, as to justify a refusal 
to make a reference on the point. I would, 
therefore, propose that my Lord the Ohief 
Justice be asked to refer the following ques- 
tion to a Full Bench:— 

"When there has been & partition of 
one or more members in a joint Hindu 
family,the other members remaining unit- 
ed, is this partition to be taken into account 
in determining the shares due to the various 
branches in a subsequent partition, as 
laid down in Manjanatha v. Narayana 
(1), or, should subsequent partition 
be made rebus ste stantibus as at the time 
of such eubsequent partition? " 


Coutts-Trotter, C. J.—I agree. 


The appeal was heard by a Full Bench, 

Messrs, N. Rajagopalan, P V. Sudarsana 
Raju and K.S, Krishnaswami Aryangar, 
for the Appellant, 


Messrs. V. V Srinivasa Aiyangar, T. L. 
Venkatarama Aryar, V. Ramaswama Aiyar 
and K. Rajah Aiyar, for the Respondents. 

The Court expressed the following 


OPINION. 

Coutts-Trotter, C, J.—The facts 
which give rise to the question we have 
to decide are set out at the beginning 
of the judgment of my brother Ananta- 
krishna Ayyar The point ıs a very short 
one and, were the whole matter to be 
regarded as being at large, I should 
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attach very great weight to the arguments 
addressed to us with much learning by 
Mr. K. 5, Krishnaswami Ayyangar. There 
ean be no doubt of the logic of the state- 
ment that, until an actual partition arises, 
no member ofa co-parcenary can be said 
to have a share nor can any branch 
of the whole family; but, in my opinion, 
it is far too late to apply all those logical 
rules in their strictness to Hindu Law as 
we find ıt to day. Modifications have been 
found necessary as, for instance, in the 
case of the alienee froma member of the 
ec-parcenary who ıs allowed to stand in his 
shoes and enforce a partition Ses Suraj 
Bunsi Koer v. Sheo Persad Singh (13), 
where their Lordships frankly concede 
that the sanctioning of such transactions 
ean be justified not by striet Hindu Law 
but by necessary implications of equity. 
Similarly with regard to a partial parti- 
tion as in the present case, and I think 
it may be taken as settled law now that 
the separation of one branch of the family 
does not involve a notional partition of 
the whole property including all the 
members with the corresponding legal fiction 
that the remaining branches or members are 
to be deemed to have re-united. The appel- 
lant most strongly relied on the pronounce- 
ment of Lord Westbury in Appovier v. 
Rama Subba Avyan (3) ın which he says: 
“No individual member (of an undivid- 
ed family) while he isremaining undivided 
can predicate of the jomt and undivided 
property that he, that particular member, 


has a certain definite share," That 1s 
indisputable. But ıt ıs quite pos- 
sıble to predicate what would be 


the share of the branch to which the 
dıvidıng brothers under the partıal parti- 
tion belong or of the individuals who pass 
out of the family on a partition on that date. 
It was held by this Courtin Manjanatha v. 
Narayana (1) that, when the eventual] com- 
plete partition took place, the branch to which 
those members belonged and who had 
under the partial partition taken their shares 
and passed out of the family was to be debit- 
ed in the ultimate reckoning and that the 
remaining members of the branch were not 
to be allowed to claim what would stand to 
be their share at that ultimate reckoning 
on the footing that the family property is to 
be regarded aş divisible on the final 
partition among theco sharers then existing 


(13) 50 148atp 166,61 A 88,4Sar P O.J.1,3 
E 5 G. J. 589, 4 O. L, R, 226, 2 Shome L. R. 242 
P. ©), 
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without any reference to the partial parti- 
tion. which denuded the family property 
pro tanto to the extent taken away by the 
seceding members on the partial partition, 
the decision being based not on strict 
principle of Hindu Law but on necessary 
considerations of equity. With that view [am 
inclined myself to agree, having regard 
to the fact that the rules laid down under 
the old authorities were laid down 
at a time when partial partitions such 
asthe present were not recognized 1n Hindu 
Law at all. They are now not only constant- 
ly carried out unchallenged by anybody but 
recognised by Courts. But I would rely 
rather on the principle of staredecisis, The 
decision, reported as Manjanatha v. 
Narayana (1)1s nearly 54 years old. It 
has certainly never been questioned al- 
though, oddly enough, until the present 
case 1t has not,so far as I can ascertain, been 
explicitly referred to with approval or said 
to be followed. The inference, I think, 
must be that in this Presidency this 
principle has been followed and innumerable 
transactions must have taken place over 
that long period and I think to unsettle 
it now would be to cast a cloud over many 
titles which have stood unchallenged 
for long periods, It is quite true, that a Divi- 
sion Bench in Bombay cametoa different 
conclusion in  Pranjwandas Shivial v. 
Ichharam Vijbhukhandas (2) and declined 
to follow Manjanatha v. Narayana (1). 
They putit on the ground that the deci- 
sion ofthe Madras High X Court was war- 
ranted by the authority of the Smriti 
Chandrika which ıs not followed in 
-Western India. Ido not myself wish to 
rest this case on the authority of the 
Smriti Qhandrika but, so far as it goes 
it does support the respondent's position, 
I think it is mghtly put by the learned 
Judges in Manjanatha v. Narayana (1) on 
the wider prineiple of equity which must 
compel the branch concerned to bring 
into account that portion of the family 
property which on the partial partition had 
gone to their share. That equity thus 
affirmed I refuse to disturb on abstract 
considerations based on the old Hindu Law. 
I think this 18 a case to which the maxim 
“stare decisis” obviously applies and, 
however undesirable it is that there 
should bs different rulings in two Presi- 
dencies on the same subject, itis after all 
to be remembered that the various Oourts 
and Presidencies of this country do stend 
in water tight compartments in many 
matters of Hindu Law and have worked ou, 
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their own rules independently. The in- 
habitants of each Presidency in the 
absence of anauthoritative ruling to the 
contrary from the Judicial Committee only 
act onthe faith of undisturbed decisions 
ofjlongstanding in their own Court The 
matter is considered in detailin the judg- 
ment of Anantakrishna -Ayyar, J. I only 
add these few words because, as the editor 
of the current edition of Mayne, I am in 
part responsible for the propositions laid 
down in para. 270 of that work on which the 
appellant so strongly relies. I will take it 
that that paragraph lays down the strict rule 
of Hindu Law. As I have already pointed 
ont,Ithink that there are countervailing 
and overriding equities which tell the 
other way. I agree that the answer to the 
question propounded should be in the 
affirmative. 

Wallace, J.—The question referred to 
the Full Bench is 

"When there has been a partition of 
one or more members in a joint Hindu 
family, the other members remaining 
united, is this partition to be taken into 
account in determining the shares due to 
the various branches in a subsequent 
partition, as laid down ın Manjanatha v. 
Narayana (1) or should the subsequent par- 
tition be made rebus sic stantibus as at the 
time of such subsequent partition,” 

This involves at the outset a considera- 
tion of what was laid down ın Manjanatha, 
v. Narayana (1) and the reasonsfor the 
decision. The genealogy ofthe family in 
that case is given in the leading judgment 
of the Muttusami Ayyar, J. At a parti- 
tion of 1867, of Venkatesa's branch Rama- 
krishna and his three sons were alive, and 
of Narayana's branch only his four grand- 
sons were alive. Three of theseand two of 
Ramakrishna's sons then separated, the 
former taking 4/12th share and the latter 
3/12th, leaving five shares to the Joint family 
consisting of Ramakrishna, his third son 
and the remaining grandson of Narayana. 
In 1872 Ramakrishna died. In 1879 his third 
son sued the remaining co-parcener and 
claimed three-fifth share. The  Subordi- 
nate Judge held that he and his co-parce- 

: ner shared alikeand awarded him 21 out 
of 5 shares. The High Court held that he 
“was entitled to the three shares claimed by 
him on the footing that Narayana's branch 
had already had 4 out of the 6 shares 
originally due to that branch, while 
Venkatesa’s branch had only had 3 of the 
6 shares due to that branch Thus there 
wére only 2shares left for the defendant in 
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that suit, the grandson to Narayana, and 3 
shares left forthe plaintiff, the grandson of 
Venkatesa. 

“ The question to be decided by the High. 
Court in that case reduced to the simplest 
terms was this; when there are two branch- 
es of a joint family and one member of one 
branch separates leaving the rest still joint, 
is the share already taken by him to be 
deducted from the share due to his branch 
at a subsequent partition, or is ıt to be 
entirely ignored and the subsequent parti- 
tion effected as if ıt was initself an entire- 
ly new and complete partition? The learn- 
ed Judges proceeded on the footing that 
the root principle of Hindu Law to be ap- 
plied to the case was the desire to “ensure 
equality of partition in cases of vested 
interestsheld in co-parcenary"—thus pro- 
mising that each branch, gua branch, has 
before partition a vestedinterest in its 
theoretical fractional share, the share which 
would be due to it ona mental computa- 
tion of the share which would come to it 
at an actual partition if then made, that 
is that each branch theoretically has 
a fixed fractional share which isthe whole 
share available to its members—a share 
which would fluctuate only by increase or 
decrease in the branches and not by mm- 
crease or decrease among the members of 
the branches. The right of survivorship 
would thus operate in water-tight compart- 
ments within each branch so long as that 
branch 16 not extinct, Except when the 
share Of a branch has been increased or 
diminished by the extinction or addition of 
other branches, the fractional share allot- 
able to the branch 18 xed and is not enlarg- 
ed by virtue of the separation of any 
members of it. Sons come in through their 
father and represent him, and, so long as 
there are co parceners in each branch, the 
operation of the right of survivorship 
is precluded by the right of representa- 
tion. 


The Bench in Majanatha v. Narayan (1) 
came to its decision on a consideration of 
three points — 

(I) The equality of eharing under the 
Hindu Law isan equality of the vested 1n- 


- terest of each branch as representing each 


son of the same father who had each 
acapacity to confer an equal amount of 
spiritual benefiton him. 


(2) Any other principle would, when 
there has been a partial severance of the 
joint family by one or more members taking 
his or their shares and going off, result in an 
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inequitable division unfair to branches 
which had remained-whole in the joint 
family. 

(3) The assistance of the Smrti 
Ohandrika was called in in order to draw 
an analogy between this principle of parti- 
tion and what the Smriti Ohandrika lays 
down as the principle of second partition 
among re-united co-parceners, namely that 
the shares will be proportionate to what 
each brought into the common stock at re- 
union, a theory evidently based on the 
idea that the separation by partition by 
one member involves notionally a comp- 
lete partition of the whole family anda re- 
union of the rest. 

All these propositions are attacked by the 
appellant as being opposed to the Hindu 
Law. The first in so faras the equality of 
sharing 18 based on the capacity of the 
sharers to confer spiritual benefit on the 
common ancestor, has admittedly now 
fallen out of favour so far as this Presi- 
dency is concerned as being not in accord- 
ance with the Mitakshara Law The third 
proposition must, in view of the later 
development of the interpretation of 
Hindu Law, be regarded as no longer 
sound. It appears to be now well estab- 
lished that a reunion after partition 
restores the joint family status so that 
that status does not in any essential differ 
from the status of family before - partition. 
See Varaha Narasimhacharlu v. Vencata 
Svngaramma (6), Krisinayya v. V ekataramay- 


346 (1), Kristnayya v. Gurasayya (8) and 


Babu v. Gokuldoss Goverdhandoss (14). So 
that the question before us resolves itself 
into a consideration of the legality of predi- 
cating “vested interest’ of a branch in its 
notional fractional share and of the alleged 
inequity to the joint family, which is the 
point noted above as point No.2 The ap- 
pellant here maintains that such considera- 
tions of equity are irrelevant and that we 
must be guided entirely by the basic 
principle of Hindu Law and quotes the 
well known proposition of Lord Westbury 
in Appovier v Rama Subba Aryan (8) 
which 18 too familiar to require quotation. 
He contends that the predication by the 
decision in Manjanatha v, Narayana (1) of 
vested interestsin branches is contrary to 
this principle and that no member, and, 
therefore, no set of members and no 
branch, can, while the family remains 
joint, predicate that 1t has a definite share, 


(14) 112 Ind. Cas 184, 55 M L J 132, I L, T, 40 
Mad, 192, A, I, R, 1928 Mad, 1064; 28 L, W, 824, - 
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On the other side it isargued that, whils 
this may bea correct statement of tha 
original theory of the joint family statu: 
as applicable to a case of complete partı- 
tion, Hindu Law does not specifically deal 
with partial partition and, therefore, does 
not provide for any method of accounting 
and debiting which may be equitable 
when a partial partition has already 
occurred, and that the law itself as now 
laid down ıs continually predicating thet 
at any given momenta co-parcener cai 
claim that he has a definite share and has 
it in his own possession, so much so that he 
ean alienateit to others for valueor a 
Court of Law will hold it under attachmert 
for a decree debt due by him see Lakshman 
Dada Nak v. Ram Chandra Dada Naik 
(15), Deendyal Lal v. Jugdeep Nuran 
Swigh (16) and Hardi  Naraw Sahu v. 
Ruder Perkash Musser (17), so that tbe 
above theory of the joint family status hes 
been considerably modified 1n practice and 
18 no longer good law; or perhaps to prt 
it in another way the rules of strict Hindu 
Law apply, and were only intended to ap- 
ply, to cases where there had been no 
previous partial partition and where ro 
question arises of the rights of third parties. 
To this 1619 rejoined that such modifications 
as the law has allowed are founded entirely 
on considerations of equity towards strangers 
and do not affect the law on the status of the 
members ofa joint family inter se, and that 
the statement of the Hindu Law enunci- 
ated by Lord Westbury still remains gocd 
law unaffected by the inroads of theoretical 
postulates carried outin the sacred name 
of equity, with which inroads the Court has 
nothing to do when the question for deci- 
sion is entirely one between members of the 
joint family and ın no way affects or 13- 
volves the interests of outsiders, 


Now I do not think 16 18 possible to accent 
this last proposition 1n its entirety and hod 
that Hindu law 1s still such a water-tight 
compartment unaffected by what goes on 
outside. To take the Lawas to the rights 
of an alienee to whome a co-oparcener has 
transferred his share for valuable considera- 
tion, 16 has no doubt been repeatedly laid 
down from the earliest times that what the 
alienee obtains 18 no more than the right to 


(15 5 B 48,7 O L R 320, 7I. A 181, 4 Sar. P. C 
J 73 3Suth P C J 778 (P C) 

(16) 3C. 198, 1C L. R 49, 41 A 947, 8 Sar. P, 
O J 730, 3 Suth P C J 468(P C 

(17) 10 O 626,11 I A. 26, 3 Ind, Jur 211, 4 Sar, P, 
C. J, 510 (P. O.). 
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claim partition as against the other co-par- 
ceners which was the right possessed by his 
alienor. See Deendyal Lal v. Jugdeep Na- 
rain Singh (16), Suraj Buns. Koer v. Sheo 
Prasad Singh (13), Hardt Narain Sahu v. 
Ruder Perkash Masser (17) and im this 
Oourt Nanjaya Mudals v. Shanmuga Mudali 
(18), Maharaja of Bobbi v. Venkataraman- 
julu Naidu (19) and Kota Balabhadra Patro 
v. Khetra Doss (20) But if this is so, then in 
strict reasoning the alienee's right when he 
brings his suit would be no more than a 
right to stand in the shoes of his alienor if 
his alienor were then suing for partition 
instead of the alienee , that 18, the alienee 
would be entitled toa decree for his alie- 
nor's share as at the time of partition, how- 
ever long that may be postponed after the 
date of the alienation, But the well-estab- 
lished law is that the alienee's right is to the 
fractional share to which his ahenor was 
entitled on the date of the alienation, if he 
had then claimed and carried through a 
partition. Clearly then the alienee is held 
entitled not merely to claim partition but to 
claim to be given his alienor's interest in 
the property not at the time of partition 
but atthe time of alienation It fol- 
lows that his alienor had at that time 
something to sell which was not merely 
a right to claim partition but some real and 
definite interest in the property which could 
be the subject of a legal transfer of property. 
This view ıs strengthened when it 18 re- 


membered that ıt is also established Jaw” 


see Aryyagari Venkataramayya v. Aiyya- 
gari Ramayya (21) that the death of 
, the alienor between the date of alienation 
and the date of the alienee’s suit makes no 
difference to the right of the alienee to en- 
force partition and to obtain a decree for the 
share which was alienated to him. If the 
alienee can claim nothing but the right to 
claim partition,a mere rightin personam then 
as that right could not survive beyond the 
death of the alienor he would take nothing 
but on the contrary the law says that he 
takes the interest of the alienor at the time 
of the alienation. Nowall this clearly re- 
acts on the joint family itself and its in- 
terests. Strict Hindu Lawsays that on the 
death of a coparcener his co-parceners take 


(18) 22Ind Cas 555, 38 M 684, 15 M L. T. 186; 


(1914) M. WON, 356, 26 M L J 576 

(19) 25 Ind Cas 585, 39M 265, 16 M L T. 181; 
27M L J. 409 

(20) 37 Ind Oas 168, 31 M.L,J.275, 4L W 99, 
(1917) M. W. N. 14 

(21) 25 M, 690 at p. 717 (F. B.). 
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his share by survivorship. It also says that 
a co-parcener cannot alienate property at all 
because he isnot individually possessed of 
any and that such anshenation is void 
against the joint family. Therefore, as the 
law now stands, the equity done to the 
alienee is not only at the expense of his 
alienor but at the expense of the whole joint 
family. 

This breach in the water-tight compart- 
ment 18 widened still further when we re- 
gard the present state of the law ina case 
of insolvency, that by the imsolvency of a 
co-parcener, of course for personal debts, 
his share vests in the Official Assignee and 
is thus lost to the joint-family, a proposition 
evidently implied by the Privy Council in 
its judgment reported as Sat Narain v. Be- 
hari Lal (22). That share can vest in the 
Official Assignee only if it first vested in 
the insolvent coparcener and the vesting of 
ashareisa very different thing from a 
mere claim to partition, Here again the 
death}, of the co-parcener before partition 
would not restore to the joint family the 
share which had vested in the Official As- 
signee. 

A still further breach is made when we 
consider the law, in this Presidency at least, 
that the share of a co-parcener can be at- 
tached for a personal decree debt, and when 
once attached will be held by the Court to 
satisfy the debt even 1f the co-parcener dies 
before the Court sale. It1s difficult to re- 
alize how a mere claim to partition is at- 
tachable. Olearly, here also the theory is 
that some tangible interest vests in the co- 
parcener which can be the subject of attach- 
ment and Court sale. The Privy Oouncil 
has even gone so far as to speak of an at- 
taching decree-holder having a charge on 
that interest. see Suraj Buns, Koer v Sh«o 
Persad Singh (13), or adren on the share: 
see Deendyal Lal v. Jugdeep Narain Singh 
(16), though attachment per se cannot create 
a charge on any property, much less on 
what 1s not property at all but a mere claim 
to partition. I have indicated in Sankara- 
linga Mudaharv. Offial Recewer of Tan- 
nevelly (23) my view that the meaning of the 
use of the word *' charge " or “ lien " 16 that 
the Court employs its hold over the attached 


(22) 84 Ind Cas 883, 6Lah 1, 47M L. J 857, 10 

R 1332, A I R 1925 P.O. 13, (1925) 
1, 23 A. L J 85, L R 6 A (PO) 
81, 27 Bom L R 135, 21 L W 375, 1; 
501;1 O W N. 916, 29 O W. N 797, 52 
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property for the benefit of the attaching 
decree-holder, However that may be, the 
attaching decree-holder benefits at the ex- 
pense not only of his judgment-debtor 
co-parcener but of the jcint family as well. 

I do not think the conclusion can be re- 
sisted that as the law stands ıt involves the 
proposition that a co-parcener possesses and 

. ean transfer something much nearer to real 
property than a mere claim to partition. It 
is an interest in property, indefinite from 
the point of view that it may fluctuate in 
extent from time to time, but definite and 
ascertainable at any particular point of 
time and actually made definite and ascer- 
tained by the act of the co-parcener seizing 
and using it for his benefit and holding 16 
as against the possession and use of it to 
which the jomt family as a whole is entitled. 
The act of alienation makes definite the 
indefinite interest which the co parcener has 
and fixes ıt so that it is unaffected by any 
internal change within the joint family or 
byanyofthe rules of Hindu Law about 
devolution on death. So far, the Courts 
have not gone so far as to hold that an alie- 
nation per se is such an expression by the 
alienor of his unequivocal intention to 
separate as is sufficient to effect a severance 
of the alienor from the joint family, and at 
present the law 18 that the alienor, ın spite 
of the alienation, remains a member of the 
Joint family (A:yyagari Venkataramayya v. 
Aiyyagari Ramayya (21)), although the suit 
by the alienee for partition would presumably 
sever an alienor entirely from the joint 
family and the alienee must always sue for 
partition of the alienor's whole share. See 
Nanjaya Mudali v. Shanmuga Mudah (18). 

As to the method of computation of the 
shares which the alienor can dispose of, 1t 
is now well settled in this Presidency at 
Jeast by the Full Bench decision in 
Chinna Pillar v Kalumuthu Chetti (4) 
relying on the Privy Council cases in 
Suraj Bunsi Koer v. Sheo Persad Singh 
(13) and Hardi Narain Sahu v. Ruder Per- 
kash Masser (17), that what passes is the 
fractional share at the time of the alienation 
and neither the definite share to be deter- 
mined at the time of partitionnor the money 
value of the share. The constant factor, if 
that phrase may be used, in the fractional 
share and not the value. 

The net result ofthe law as it stands 

e seems to be this, that each member of the 
joint family has at any definite period of 
time a present vested interest 1n the fraction- 
al share which would be hisif a partition 

.Was then and there made, and which 


‘the alienor. 
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would by a partition at his will and plea- 
sure, be converted into a sparate inter- 
est It seems to follow that each branch has 
a similar vested interest in the share which 
would come to it, and could, I take it, 
equally well dispose of its share as the in- 
dividual co-parcener can dispose of his The 
extent of the theoretical share of course will, 
as pointed out already, fluctuate with births 
and deaths in thé joint family but it is pre- 
dicable with sufficient definiteness at any 
moment of time to be transferable. Thia 
sort of interestis just the sort of holding 
by a branch of an undivided fractional share 
at any moment of time as 1f d vided, which 
is the essence of the principle in Manja- 
natha v. Narayana (1). That case is, there- 
fore, not wrong 1n predicating such a vested 
interest in the branch 

The question then 18 whether we can go 
further with ıt and say that the fractional 
Sbare which represents that vested interest 
remains a constant factor so long as there 
18 no increase or decrease in the branches. 
Undoubtedly, when a co parcener disposes 
of his share or part of ıt, he will,on a partı- 
tion, be debited with what he has taken. See 
the judgment of Bhashyam Ayyangar, J, 
in Aryyagarı Venkataramayya v. Aryya- 
garı Ramayya (21). I can see nothing illegal 
or inequitablein the same principle being 
applied to a branch We have seen that 
equity towards the alienee demands the 
sacrifice of the joint family as well as of 
Equity equally demands that 
the alienor shall make good to the joint 
family, so far as he can, the sacrifice he hes 
madeitsuffer Hence the system of ac 
counting and debiting against the co-par- 
cener has a sound foundation in equity, and 
the principle is not different for a branch, 
especially when, as the Manjanatha 's caca 
(1) points out, division under Hindu Law 
involves first the reckoning of the number 
of branches and a division equally 
among them. The branch has had for 
itself whatever any member of if has 
taken from the joint family. I can see 
no difference 1n principle between predicat- 
ing for the sake of equity this sort of 
definite interest in his share by a 
co-parcener and debiting against him 
whatever he has allocated to himself and 
uses for himself, and  predieating also 
for the s&ke of equity the same sort of 
interest by a branch in the share due 
to the branch and debiting ıt with whatever 
has been taken away from the other 
branches by any member of it, the share 
in each case being reckoned as the 
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fractional share to which the co-parcener or 
branch is entitled. 

It is clearly not the case that this 
modification of the strict Hindu Law is 
entirely evoked in order to do equity to 
the outsider. It is as necessary for the 
purpose of doing equity to the joint family 
as a whole, and it is hereI think that 
the Manjanatha’s case (1) rests upon 
firm foundation. When once eyuity has 
been allowed to invade the realm of 
strict Hindu Law, itis merely a question 
of how far it ıs to be allowed to go. 
The Manjanatha's case (1) has laid down 
that it shall be allowed to interfere 
so far as to distribute the proportion of 
shares in the manner there laid down, 
and it is not difficult to see that that 
method 18 based on considerations of 
equity towards the joint family itself, In 
such cases, a mental, although not a real, 
ledger is maintained against the appropriat- 
ing co-parcener or branch even while the 
joint-family remains joint. Ifsome principle 
of this kind is not adopted, clearly there 
would be a wild rush amongst co-parceners 
to alienate their shares, and those who 
are hindmost, particularly minors, would 
suffer grievous loss. 

It is not difficult, of course, to con- 
ceive of cases in which any kind of 
distribution would be inequitable towards 
some members, From one point of view, 
it might be considered inequitable that a 
separated member should lose his share’ 
in any increase in the general joint 
family property. In some cases the value 
of the fractional share alienated by the 
alienating co-parcener may.by no means be 
the same as the value of the share which the 
Court actually decrees to the alienee at the 
time of hie suit. But the manifest inequity 
of rejecting the principle laid down in 
the Manjanatha's case (1) was put before 
us in a hypothetical case by the learned 
Counsel for the respondents and I do not 
think that the learned Counsel on the 
other side gave an adequate answer to 
that by saying that the joint family can 
always avoid such results by a suit for 
complete partition The interests of minors 
in particular would be grossly prejudiced 
thereby, while compulsory separation 
amongst members who do not wish to 
divide 18 not necessarily an advantage 
to them, and the law, as it at ‘present 
stands, does not allow several co-parceners 
of a joint family to sue jointly in order 
to expel one delinquent member. Itamay 
be that, under considerations of equity, 
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in future the law may decide that it 
should go further towards modifying the 
strict principles of Hindu -Law than 
it has so far done, but at present it 
is not necessary for us to decide more 
than the question referred to us, namely, 
whether the case ofManjanatha v. Narayana 
(1) 18 still’ good law, Equality amongst 
the sons of fathers is of the essential 
spirit of Hindu, Law andthe Manja- 
natha’s case (1) endeavours to secure that 
result by preventing any branch from eating 
part of its cake and keeping the whole, The 
Pranjywandas Shwilal's cas? (2) which 
is relied upon strongly by the other side, 
endeavours to secure that equality by 
ignoring the fact that any of the cake 
has already been eaten and by dividing 
the remainder equally. The Manja- 
natha's case (1) decides that equity de- 
mands that at a second partition regard 
must be had to the state of the family before 
the first partition,the Pranjwan Das Shw- 
lal’s case (2) decides that equity does 
not demand such an inroad on Hindu 
Law. Of the two prineiples,I prefer that 
laid down in Manjanatha v. Narayana (1) 
especially as the secondary principle of 
stare decisis is also in its favour. The 
judgment in Manjanatha v. Narayana (1) 
nas stood for over forty years as the law 
in this Presidency, and we cannot doubt 
that numbers of partitions have been 
effected, or deliberately abstained from, 
on the faith of the decision there given 
that the rights of members of the family 
inter se were thereby legally determined. 
I cannot, therefore, see any justification 
for upsetting what has been the recognized 
law in this Presidency for so long a 
period. I would, therefore, answer the 
reference by saying that the law laid down 
m Manjanatha, v. Narayana (1) 18 still good 
aw. 


Anantakrishna Ayyar,J.—A Hindu 
Mitakshara undivided family consisted of 
four, brothers andtheir sons. One of the 
sons of one of the four brothers filed a 
suit for partition and delivery to him of 
his share in the joint family properties; 
the Oourt granted him a decree in respect 
of his share and all the other members 
of the family remained joint. Some 
years afterwards, and after the death of 
the four brothers, a suit for partition’ 
was brought by the remaining members 
of that branch, i.e, by the other brothers 
of the person who was plaintiff in the 
previous suit, against the sons of the other 
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three brothers, and the question raised is 
whether in this second partition the share 
that was decreed to the plaintiff in the prior 
suit should be taken into account. 

The Hindu Law texts do not contemplate 
cases of partial partition, partial—either 
as regards the property to be divided or 
partial as regards the co-parceners who 
seek to become divided. But such partial 
partitions have been taking place for a 
long time and the law relating to the same 
_ is practically Judge-made law. 

In the  Presidencies of Madras and 
Bombay, alienations by Hindu co-parceners 
of their shares in the joint family property 
for consideration have been recognized 
by Courts and held valid; also creditors 
of such co-parceners have been permitted 
by Courts to bring to sale the shares of 
their debtors who happen to be co-parceners 
in joint Hindu families, Oreditors have 
been allowed to attach the shares of such 
co-parceners, and in spite of the subsequent 
deaths of such judgment debtors, Oourts 
have allowed such decree holders to realise 
the decree amounts by the sale of the shares 
of the deceased co-parceners, it has been 
held by a Full Bench of this High Oourt 
that an alienee of the share of a Hindu co- 
parcener gets the quantum of share which 
the co-parcener was entitled to if partition 
had been effected at the date of thealienation. 
It has also been held that a purchaser 
of a specific item of joint family property 
from a co-parcener, may be allotted the 
whole of the specific item, if the Court 
should think that the same could be done 
without working any injustice to the other 
eceparceners, 

As remarked by the Privy Oouncil in 
Suraj Bunsi Koer's case (13) "there can be 
little doubt that all such alienations, 
whether voluntary or compulsory, are 
inconsistent with the strict theory of & 
joint and undivided Hindu family; 
and the law as established in Madras and 
Bombay has been one of gradual growth, 
founded upon the equity which apurchaser 
for value has to be allowed to stand in 
his vendor's shoes, and to work out his 
rights by means of a partition ' The 
doctrine 18 thus founded upon principles of 
equity which the Courts have thought fit to 
apply to such cases. 

Now 16 is unquestioned Hindu Law that 
when a joint Hindu family is comprised 
bf co parceners belonging to different 
branches, the share of each of the branches 
ig first, taken into account whenever 
partition is sought for; and the shares 
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of the members included in a particular 
branch are then calculated having regard 
to the share of the branch itself, This 
doctrine 18 based on well-known principles 
of Hindu Law. It does not follow when one 
branch of a joint Hindu family separates that 
the other branches also become separated 
anter se, Just as ıt is open to the other 
branches of a joint Hindu family to 
remain joint even after one of the branches 
has separated from the rest, it 15 open 
to all the branches to remain joint even 
after one co-parcener belonging to one of the 
branches became separated. When such 2 
co-parcener is partitioned off, notionally the 
share fraction due to the branch to which 
he belongs will have tobe considered with 
a view to ascertain the exact share fraction 
to which such co-parcener is entitled tc 
on the partition sought for by him. The 
share allotted to him is really a share 
of the share fraction to which his branch 
would be entitled if that branch sought 
partition and separation at that time from 
the other branches of the joint family. 

The question then 18 when that branch 
(whether composed of the other membere 
who existed at the time of the first partition 
or others who came to represent that 
branch) subsequently claims partitior 
from the other branches of the joint 
family, whether the share fraction which, 
was already allotted and given to the co- 
parcener of that branch during the first 
partition should be taken into account in 
ascertaining the share fraction in working 
out the partition sought by that branch. 

This question has been answered 1n the 
affirmative by Innes, O. C. J., and Muttu- 
sami Ayyar, J, in the case reported as 
Manjanatha v. Narayana (1). A contrary 
view, however, has been taken by the 
Bombay High Court in the case reported 
as Pranjwandas Shwlal v, Ichharam Vajbhu 
khandas (2). 

It was argued that the decision in Manja- 
natha v, Narayana (1) 18 opposed to the 
fundamental conception of an undivided 
Hindu family and that the share due to 
each branch should be ascertained accord- 
ing to the well recognized principles anc 
without regard being had to any shares 
that might have been previously allotted 
to particular co-parceners of particular 
branches. The dictum of Lord Westbury 
in Appovier’s case (3) was strongly 
relied on. At page 89* Lord Westbury 
stated as follows ‘According to the truo 
notion of an undivided family in Hindu 

*Page o£ 11 M, I, A.—[Ed ] 
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Law, no individual member of that family, 
while ıt remains undivided, can predi- 
cate of the joint and undivided pro- 
perty, that he, that particular member, 
has acertain definite share, No individual 
member of an undivided family could go 
to the place of the receipt of rent, 
and claim to take from the collector or re- 
ceiver of the rents, a certain definite share.” 

Seeing that partial partition was not 
recognized by the old Hindu law-givers 
and none of the Hindu Law texts refer 
to the same, it is clear that the rules relat- 
ing to such partial partitions should be 
sought for in places other than original 
Hindu Law texts. The law relating to 
partial partition 1s essentially Judge-made 
law. Such law was moulded out of con- 
siderations of principles of equity. There- 
fore one has to look to principles of equity 
in adjudicating on questions relating to 
partial partitions A share fraction of a 
pranch of joint Hindu family having been 
allotted and given to some co-parceners 
of that branch, 1518 against principles of 
equity that that branch should again claim 
as against the other branches of the family 
the full share fraction due to it without 
in any way being affected by the share frac- 
tion already given to some co-parceners of 
that branch. If for example branch “A” was 
entitled to one-third share fraction of the 
properties of a joint Hindu family and 
each of the branches B and C to a similar 
one-thrid fraction, and 8 co-parcener of 
branch A entitled to a moiety of that 
one-third share belonging to branch A 
demanded partition and was allotted a 
moiety of one-third share of branch A, 
then in the subsequent partition which 
the remaiping co-parcener of branch A 
should demand as against branches B and 
0, it is just that he should be awarded 
only a moiety of one-third share, whereas 
each of the branches B and O should be 
allotted a one-third share. The increase 
or decrease in value of the property that 
remained after the previous partition should 
not be taken into account, and that which 
remains should be taken to represent the 
value of the share fraction to which the 
branches that remained Joint were entitled. 
The principle of survivorship, result of 
new births and deaths, would all apply to 
the joint property that remained after the 
previous partition and allotment of share 
to the co-parcener of a branch; instead of 
the ordinary share fraction to which branch 
A would ordinarily, and in the absence 
of special circumstances, be entitled at 
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the time of the subsequent partition, it 
would be entitled only to that portion of 
that share fraction which remained to ıt 
after the partition was effected at, the 
instanca of the co parcener belonging to 
that branch. Equity and justice speak 
in favour of such a rule, and I do not 
think that we are precluded by any rules 
of Hindu Law from giving effect to the 
same. 

There are observations in Mayne’s Hindu 
Law that at the time of actual partition, 
a co-parcener may be debited with amounts 
of separate expenditure incurred not for 
the purpose of the family in the sense in 
which that expression is understood, but 
for exclusive private and personal pur- 
poses of the co parcener. In para. 293 of 
Mayne’s Hindu Law the following judg- 
ment from the Supreme Oourt of Bengal 
is quoted: “We apprehend that at the 
present day, when personal luxury has in- 
creased, and the change of manners has 
somewhat modified the relations of the 
members of a joint family, ıt is by 
no means unusual that in the common 
khatta book an account of the separate ex- 
penditure of each member is opened and 
kept against him; and that ona partition, 
even in the absence of fraud or exclusion, 
those accounts enter into the general ac- 
count on which the final partition and 
allotment are made". In the Full Bench 
case reported as Aiyyagari Venkatara- 
mayya v. Atyyagrt Ramayya (21) Justice 
Bhashyam  l1yengar observes as fol- 
lows: 
though he may alienate either the whole 
or any part of his undivided share will 
continue to be an undivided member of the 
family with rights of survivorship between 
himself and the remaining members in 
respect of the family property other than 
what he has transferred. No doubt such 
a member acts unfairly towards the rest 
of the family, and ifthey are dissatisfi- 
ed with his so doing, their only remedy 
is to become divided from him. When 
a partition is effected subsequent to such 
alienation either amicably or by suit, the 
property alienated will be included in such 
partition and debited to the share of the 
alienor . .the sale operates upon the 
interest and share of the transferor 
as the same existed at the date of the 
transfer and the transferee must work out 
the transfer by bringing a suit for ascertain? 
ing what the share and interest of the 
transferor was at the date of the transfer.” 

So, the principle of debiting to thg 
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bhare of a co-parcener atthe date of the 
partition somethıng with which he was 
specially concerned 1s not a new one, 

The question is not so much whether 
an admitted principle of Hindu Law shall 
be carried out to its apparently logical 
consequences as what are the limits of an 
equitable doctrine established by judicial 
decisions. Hindu Law text writers knew 
nothing of partial partition. Therefore, the 
theory and incidents of joint family and 
joint family property according to the gen- 
ius of the Mitakshara are not the sole ques- 
tions that should govern us, but itis the 
nature and extent ofthe equitable princi- 
ples relating to partial partition establish- 
ed by modern decisions that have to be real- 
ly considered and applied to such cases. 

I need not consider the arguments adduc- 
ed in the judgment in Manjanatha’s 
case (1) derived from the doctrine of 
re-union or from Smriti Chandrika; 
I think that the principle laid down in 
that case is supportable from considera- 
tions other than those derived from the 
doctrine relating to re-union or from the 
provisions ofthe Smmti Ohandrika The 
principle of that decision has been accept- 
ed in this Presidency without any ques- 
tion from 1882. People have obviously 
on the faith of that decision regulated 
their conduct. Ordinarily ıt is open to the 
other co-parceners of a Hindu family to 
claim separation of their shares whenever 
any co-parcener demands severance, It 18 
clear that but for the enforcement of the 
principle laid down in the Manjanatha’s 
case (1) the members who elect- 
ed to remain joint would be seriously pre- 
judieed if the view put forward by the 
plaintiff in the present suit and the view 
that recommended itself to the learned 
Judges of the Bombay High Oourt be 
accepted (see the details worked outin the 
Appendix at the end). The learned Judge 
who tried the suit (Kumaraswam1 Sastri, J.) 
has mentioned in his judgment that 
the decision in Manjanatha's case 
(1) has never been questioned in this 
Presidency, but that 16 has been acted on 
for several years, and that the principle 
of stare decisis requires that the said de- 
cision should not be questioned at this 
stage after ıt was taken to lay down the 
law ın the Presidency for the last 47 years, 
It goes without saying that owing to 

*varlous circumstances that exist at present, 
partial partition has become more common 
now-a-days. We should be unsettling mghts 
Qf various persons and title to property in 
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this Presidency should we at present over- 
rule such a decision passed in 1882, as 
we were invited to do, on considerations 
of abstract theories regarding joint family 
properties and the rights ofjco-parceners, 
and inferences that should logically follow 
from thesame It may be mentioned that 
even in Appovier’s case (3), the Privy 
Oouneil were anxious to emphasize the 
doctrine of stare decisis for at page Qu* ii 
is stated “undoubtedly their Lordships 
would be unwilling to reverse any rule 
regarding property which had been long 
and consistently acted upon in the Courte 
of the Presidency". We find that in the 
present case that the decision in the 
Manjanatha's case (1) has never been 
questioned but has been accepted 
as correct and acted upon in this Pre- 
sidency. It will work great prejudice and 
injustice if such a rule should be revers- 
ed on grounds such as those suggested 
before us. 

As regards the case reported as Pran- 
jivandas Shivlal v. Ichharam Vijbhukhandas 
(2) evidently there was no decision of the 
Bombay High Court prior to Pranjwandas 
Shivlal v. Ichharam  Vajbhukhandas (2) 
such as we have gotin Madras. Further 
Mayukha isa special authority 1n Bombay. 

The question 18 a difficult one. Injustice 
could not be totally avoided in whatever 
way itis answered. 

The decision in Manjanatha v. 
Narayana (5) has not been dis- 
cussed 1n detail either by Mayne, Trevelyan 
or Ghose. Sir E. J. Trevelyan merely 
submits that the Bombay view 18 the better 
of the twoviews whereas Dr.Ghose simply 
says in Volume I, page 577 of his?book (3rd 
edition) that the Madras view seems to be 
more equitable. 

In the circumstances, I think, we should 
follow the decision 1n Manjanatha v. Nara- 
yana (1). 

We must, however,take care to point out 
that ıtıs not the actual number of shares 
that it is to be taken into account in such 
cases, but only the share-fraction otherwise 
anomalies are likely to occur. 

What the fractional share to which any 
branch would be entitled would depend on 
the circumstances that exist at the time of 
partition. A fractional share ofsuch share 
having been allotted to a member of that 
branch, 1t would be entitled only to the 
remaining fractional share of the fractional 
share to which it would 1n the circumstances 
be entitled in the partition, 

*Page of 41 M.I. A. —[ Ed] 
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As representing one of the four branches 
the branch of which the plaintiff, the 10th 
defendant, and Sudarsana Sah, were 
members would be entitled to one-fourth of 
the family properties. A third of the one- 
fourth, was allotted to and taken away by 
Sudarsana Sah by the partition proceed- 
ing of 1910, The plaintiff and the 10th 
defendant who now represent that branch 
of the family,would be entitled to two-thirds 
of that one-fourth, that 18, two-twelfths of 
the family properties. The plaintiff is 
entitled to one-twelfth, his brother the 10th 
defendant to the other one-twelfth. 


My answer to the question referred to the 
Full Bench 1s in the affirmative. 
V. N. Y. Question answered 
wn the affirmative, 





MADRAS HIGH COURT. 
CIVIL MISCELLANEOUS Perition No. 2776 
or 1928. 

December 11, 1928. 

Present :—Justice Sir William Watkins 
Phillips, Kr, and Mr, Justice Odgers 
K, SHANMUGASUNDARA MUDALIAR 
AND OTHERS—PETITIONERS 


versus 
S. RATNAVELU MUDALIAR AND OTHERS 
— RESPONDENTS. 

Cul Procedure Code (Act V of 1908), s 110—Suit 
for account—Some charges found, rest megatwed— 
Appeal and memorandum of objections—Entwre dis- 
massal of sutt—Leave to appeal to Prwy Council— 
Decree of High Court, whether rndwisible one or 
separate—Valuation of appeal—‘Decree of affirmance’, 
meaning of 

In a suit for an account against certain trustees, 
eight specific charges of malversation were alleged 
and without taking a general account, the Subordi- 
nate Judge held that two charges were proved and 
that the other six failed The defendant filed 
an appeal ım respect of these two claims 
and the appeal was allowed in the High Court. 
The plamti& filed a memorandum of cross- 
objections ielating to the other sixitems and that 
was dismissed im toto The ground of decision in 
both cases was that there was no general hability 
to account and one single decree was passed by the 
High Court The value of the subject matter of the 
appeal as differentfrom the memorandum of cross- 
objections was only Rs 7,000 but the value of both 
together was over Rs 10,000 On an application for 
leave to appeal to the Privy Council 

Held, that 16 was not possible to split the decree 
into two parts and hold that one part was an 
affirming decree and that the othe: part was a 
reversing decree, and so far as the value of the 
subject-matter of the suit and the appeal to the 
Privy Council was concerned, the provisions of 
g, 110, Civil Procedure Jode, were complied with, 


SHANMUGASUNDARA MUBALIAR V, RATNAVELU MUDALIAR, 


121,1. C. 1930 


Petition presented under ss, 109 and 110 
and O. XLV, rr. 2, 8, 6 and 8 of the 
Civil Procedure Code praying for the 


grant of a certificate to enable | the 
petitioners herein to appeal to His 
Majesty in Council against decree of 


this Court in A. S. No. 218 of 1925, prefer- 
red against that of the Oourt of the 
Subordinate Judge, Chingleput, in O, 8. 
No. 5 of 1922. 

Mr. N. S. Srinivasa  Awar, for the 
Petitioners. 

Mr. T. M. Krishnaswami. Aiyar, for Mr. 
M: S. Venkatarama Aryar, for the Respon- 
ents, 


ORDER. 

Phillips, J.—The petitioners brought 
a suit against the respondents ask- 
for an account in respect 

of their  trusteeship of the plaint 
temple. Although they asked for a 
general account 1n the plaint, eight specific 
charges of malversation were alleged and 
thesecharges formed the subject-matter 
of the trial in the first Court, Without 
taking a general account, the Subordinate 
Judge examined the evidence relating to 
the eight charges and held that two charges 
were proved andthatthe other six failed. 
The judgment is not altogether satisfactory 
for 1t 18 quite possible that, if a general 
account had been taken some sums of money 
might have been found to be due to the 
respondents which could have been set off 
against the two claims allowed, ‘The 


respondents filed an appeal in respectof~ . 


these two claims and the appeal was allowed 
in this Court. The petitioners filed a 
memorandum of cross objections relating to 
the other six items and that was dismissed 
ın toto The ground for dismissing the 
claim of the petitioners ın toto both in 
appeal and in the memorandum of objec- 
tions was that the petitioners had no right 
to claim a general account as accounts had 
already been furnished and the petitioners 
themselves had suppressed the accounts 
and thereby prevented any further account 
being taken. The petitioners now wish to 
appeal to the Privy Council in respect of 
the whole of the subject-matter of the 
original suit, 

It is contended for ihe respondents that 
the decree of this Court which was drawn 
up im respect bcth of the appeal and of the 
memorandum of objections isin effect an ° 
affirming decree and that no substantial 
question of law arises. So far as the appeal 
18 concerned, the decree of this Court can 
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in no circumstances be deemed to be an 
affirming decree for it disallowed a sum of 
Rs. 7,000 which had been allowed by the 


trial Judge. The contention for the 
respondents is that the appeal and the 
memorandum of objections must be 


treated as separate appeals, and that so far 
as the decree 1n respect of the memorandum 
of objections isconcerned no appeal would 
lie to the Privy Council as the judgment of 
the lower Court was affirmed and that, so 
far as the decree in the appeal itself ıs 
concerned, the value of the subject matter is 
Jess than Rs. 10,000 and, therefore, no appeal 
would lie. The petitioners contend that the 
memorandum of objections must be deemed 
to be so intimately connected with the 
appeal itself as to constitute one appeal and 
that, therefore, the total value of the subject- 
matteris over Rs. 10,000 and the decree 
of this Court 18 a reversing decree Lam 
not prepared to hold that in all cases 
thememorandum of objections must be 
deemed to be dependent upon the appeal 
itself. The alteration in law effected by 
O. XLI, r. 22 (4) clearly indicates that the 
memorandum of objections may in certain 
cases be treated as a separate cross-appeal, 
The decision in Alagappa Chettiar v. 
Chockalingam Chetty (1) does not affect the 
point for that only dealt with the question 
of limitation. The further decision in 
Murugappa Chettiar v. Ponnusam Pillar (2) 
which purported to follow Alagappa Chettiar 
v. Chockalingam Chetty (1) does not apply 
here, but with all respect, it seems to me 
difficult to hold that the abatement of an 
appeal on the death of the appellant and 
its subsequent dismissal does not amount 
to a dismissal for default of prosecution 
within the meaning ofr. 22, cl. (4). What 
has to be considered ina question of this 
sort is whether the appeal and the memo- 
randum of objections must be treated as 
forming two independent proceedings relat- 
ing to distinct sets of facte, and 1t 18 now 
contended for the respondents that each of 
the eight charges of malversation formed 
a separate subject-matter and that inas- 
much as this Court affirmed the decrees of 
the lower Court in respect of six charges, 
it must be deemed to be an affirming 
decree and that, therefore, in respect of these 
sıx charges, no appeal would lie to the 


(1) 48 Ind, Cas. 203,41 M. 904,35 M L J. 236, 8 
L, W, 240, 24 M. L. T, 137, Q918) ML WON. 688 


(2) 62 Ind Cas 757,44 M 828,13 L, W. 705, (1921) 
. W. N. 438, 41 M. L. J, 304, 
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Privy Council. It is, however, difficult to 
say that all these eight charges are 
separate and distinct subject matters, for 
they were all based on the alleged breach 
of trust by the respondents and in faci the 
six charges were dismissed by the trial 
Court not on the ground taken by this 
Court, namely that the petitioners had no 
right to demand an account but on the 
merits of the evidence which was held not 
to prove the charges. In these circurn- 
stances, the case in Ramanathan Chetti v. 
Subramanian Chetti (3) decided by thus 
Bench can be distinguished, for there the 
memorandum of cross-objections related to 
a matter entirely distinct from the subject- 
matter of the appeal, nor do 1 think that 
the cases in Raja Sree Nath Roy Bahadur v. 
Secretary of State for India (4) and 
Narendralal Das Chowdhury v.Gopendra al 
Das Chowdhury (5) apply. lt ıs unneces- 
sary to refer to the other cases cited for, 
the question that has to be decided 18, 
whether the decree of this Court 
in the appeal and memorandum of objec- 
tions really consists of two separate 
decrees in respect of separate subject- 
matters or whether it is really one de216e 
dealing with one subject-matter only. In 
the former case, ıt may well be that in 5 03- 
pect either of the appeal or of the memo- 
randum of objections, no appeal would lie 
to the Privy Oouncil, whereas in the latier 
case, if the subject matter of the suit in the 
first Court and the value of the appeal 10 the 
Privy Council i3 over Rs. 10,000 anappeal 
would lie to the Privy Council. Hers, so 
far as the value of the subject-matter of 
the suitand the appeal 16 concerned, the 
provisions of s 110, Oivil Procedure Jode, 
are complied with and ıt 1s not possible to 
split the decree into two parts and hold that 
one part 18 an affirming decree and that the 
other partis a reversing decree, and that 
because the latter is below Rs. 10,02€ in 
value, no appeal would lie. In these cir- 
cumstances I would hold that the peti- 
tioners have a right to appeal 

It is perhaps unfortunate that in this 
particular case this litigation which 18 
undoubtedly prejudicial to the interests of 
the suit temple should have been instigated 
by a factious feeling prevailing between 
two parties. This, however, cannot 
affect the right of appeal of the parties. 


(3) 97 Ind Cas 592, 51 M. L.J. 205, 211, ^V 1953 
ATR 1926 Mad 1024, (1927) M. W N.65 

(4) 80. W N 291. f 

(5) 103 Ind Cas, 65, 450, L, J, 426; 31 C, W, N 
572, A. I R, 1927 Cal. 543, 
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The petitioners have been prejudiced by 
the judgment of this Court and, therefore, 
ihey must be allowed to appeal to the Privy 
Oouncil, 

I certify that the provisions of ss. 109 
and 110 of the Civil Procedure Code have 
been complied with in this case and grant 
leave to the petitioners to appeal 

Odgers, J.—This is an application for 
leave to appeal to the Privy Council from 
a judgment of Phillips, J , and myself The 
suit was brought by certain persons inter- 
ested in the templeof Sri Karuneeswara- 
swami, Saidapet, against the defendants 
for a general account of their management 
of the shrine and for a decree that defend- 
ants Nos 1 to 4 be directed to pay 
Rs. 14, 458 or such other sum as may be 
found due on such account being taken. 
The learned Judge decided the case on the 
eight points of particulars of claim lodged 
with the plaint and decided as to 
points A and B that the lst defendant 
was liable to account but that as to 
the other items he was not liable. It 
was held by us that the Ist defendant could 
not be held liable to a general account and 
accordingly he was not even liable on the 
two 1tems found by the Subordinate J udge. 
Now the first question is, 18 this a decree of 
afürmance? The Subordinate J udge as 
stated did not find on the broad question of 
liability to general account at all which was 
the main ground for our decision here. 

As regards the particulars there 1s no doubt 
that it was not a decree of affirmance and 
I think, therefore, that ıt cannot be said that 
our decree wasin affirmance of the decree 
of the lower Court. 

Then the question is whether the appeal 
is worth Rs. 10,000 The total amount 
claimed is about Re. 14,500 I think there 
is no doubt that this is the amount in 
question on appeal to the Privy Council. 
The question is complicated by a memo- 
randum of objections in which the 
respondents took objection to the finding 
of the Subordinate Judge with regard to 
the six other particulars of claim. 

It 18 contended that all the eight items of 
particulars are independent and that, there- 
fore, the value of the subject-matter 
must be under Rs. 10,000. I do not think 
that these items can be considered as bein 
Separate. They are really particulars of 
the claim for a general account, 2 e , they 
are incidents of the alleged misuse of trust 
moneys, so that they really all depend ona 
finding as to whether the lat defendant wag 
liable to a general account or not, I, 
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therefore, agree with my learned brother 
that they are not independent items, 

The question is further as to whether 
the Court's order below as to the six items 
can be separated from the appeal as to 
the two allowed by the Subordinate Judge. 
Of course, if the memorandum of obj ections 
relatesto an entirely different matter asin 
Ramanathan Chetti v, Subramanian Chetty 
(3), ıt may be that the memorandum of 
objections must be considered as a separate 
cross appeal quite distinct from the main 
appeal, In any case, the petitioner is to have 
the benefit of any doubt that may arise, 
Vikrama Deo Garu v. Maharaja of Jarpore 
(6), though there 1s no doubt that, ifan 
appeal 1s dismissed as being out of time, 
the memorandum of objections cannot be 
heard asitis dependent to that extent on 
the appeal. Alagappa Chettiar v. Chocka- 
langam Chetty (1) But as Lhave held that all 
these items are not independent items but 
really hang together and are collectively 
dependent on and form particulars of the 
claim for a general account, I think this 
objection must be overruled. I, therefore, 
agree that this is a fit case for appealto the 
Privy Council and that the certificate may 
issue. 

V. N, Y. Application granted, 


(6) 31 Ind. Cas, 272, (1916) 1 M. W. N.122, 18 M, 
L T.387, 
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MADRAS HIGH COURT. 
O1vit APPEALS Nos. 261 oF 1925 
AND 196 oF 1926 
AND 
Orvit Revision Pstition No. 626 or 1925, 
November 13, 1928, 
Present:—Mr, Justic: Odgers and 
Mr. Justice Curgenven 
CHERUKURI VENKATARATNAM— 
DEFENDANT—API - LLANT 
versus 
BOLLA GURAVAYYA AND OTHERS— 
PLAINTIFFS Nos 1 T0 5 :D DEFENDANTS 
Ns, 3 To G— RESI" NDENTS 
Vendor and purchaser— Agreement to sell followed 
by delivery of possession and execution of sale-deed 
—Sale-deed not registered on account of vendee's 
masconduct—Surt ın ejeciment oy vendor—Part per- 
formance, plea of, whether Stet ummable— Doctrine of 
part performance, essentials of, 
It is an essential condition of the application of 
the doctrme of pait performance that the piomisee 
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Should be ready to complete the contract, that the 
Promiso: should resist or neglect its completion, 
and that some wiong—whether 1ts description be as 
fraud, breach of faith, injustice or unfairness—is 
thereby occasioned to the promisor. A necessary 
condition of this 1s that a trust should subsist 
between the parties [p 31, col, 2] 

The plamtiff entered into an agreement for the 
sale of certain lands to the defendant, tendered a 
duly executed sale-deed and put the defendant im 
possession, Disputes arose between the parties in 
the registration proceedings and the plamtıf 
objected to registration contending that the document 
tendered for registration contained interpolations 
and was not the document executed by him. 
A suit for compulsory registration instituted by 
the purchaser was dismissed In a suit by the 
plaimtift for ejectment of the vendee. 

Held, that the defendant could not set up in de- 
fence the doctrine of part performance as a bar to 


the plaintiff's title inasmuch as the effect 
ofthe decision as to registration was clearly 
to declaie that the plaintiff was under no 


obligation to assent to registration, and since no 
other obligation remained, the fiduciary relationship 
ceased and with the termination of that relationship 
the equitable right of the defendant to retain posses- 
sion disappeared and he became a mere trespasser. 
(p. 28, col 2] 

[Case-law considered ] 

The equitable rights arising out of an agreement 
to sell, even when followed by possession, are rights 
tn personam, and ıt is as such and not otherwise 


that a Oourt applying principles of equity will en- 
force them [p 32, col. 1,] 


IN Arrears Nos. 281 or 1925 AND 196 
or 1926. 

Appeals against the decrees of the Court 
of the Additional Subordinate Judge, 
Masulipatam, dated the 22nd April, 1925, in 
O 8 Nos 29 and 61 of 1924 (respectively 0, 
S. No 21 of 1921, District Court, Kistna, 
and O. 8 No. 717 of 1921, District Munsif's 
Court, Avanigadda). 

In Orvir. Revision PETITION No. 626 
oF 1925. 

Petition under s. 115 of Act V of 1908, 
and 8. 107 of the Government of India Act, 
praying the High Court to revise a 
decree of the Court of the Additional Sub- 
ordinate Judge, Masulipatam, dated the 
22nd April, 1925, in O. S. No 1 of 1925 (0, 
S No. 61 of 1924, District Court, Kistna). 

Messrs. Ch. Raghava Rao and N, Rama 
Rao, for the Appellant. 

Mr, P. Satyanarayana Rao, for the Res- 


pondents, 
JUDGMENT. 

Odgers, J.—Appeal No 281 of 1925 
is by the defendant. The suit corresponding 
was O S No 29 of 1924 and asked for pos- 
session of A and B schedule lands and for 
a declaration that the plaintiffs are entitled 
to lands in schedules A, A-Iand B. The 
defendaat was in possession of A and B 
scheduled properties and the suit was 
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decreed. Appeal No. 196 of 1926 is by the 
plaintiff (defendant ın O. S No. 29 of 1921) 
corresponding to Suit No. 61 of 1924 which 
was for recovery of AI schedule propertics 
of which possession had been awarded to 
plaintifis (in O S No. 29 of 1924) by an 
order under s 145 of the Criminal Pro- 
cedure Oode, This was dismissed. 

Civil Revision Petition No 626 of 19/5 
corresponds to O S. No.1 of 1925 which wes 
a suit unders 9, Specific Relief Act, for 
possession of A and B schedule proper'iea, 
The plaintiff was defendant in O S, No. °9 
of 1924, and thesuit was dismissed. Hence 
the defendant in O. S. No 29 of 1924 1s tLe 
appellant 1n both the Appeals and the pəti- 
tioner in the Civil Revision Petition before 
us. 
Appeal No. 281 of 1925 (0.8 No. 29 of 
1924) has been argued as the main aprec}. 
In the plaint the plaintiffs alleged tresva:a 
by the defendant on A schedule lands in 
April 1916. Prior to that date plamte 
had been ın possession of all lands in 
schedules A, A-I and B. In 1918 ist defen1- 
ant forged a sale-deed which purported a 
convey all lands ın schedules A, A-L and B 
to himself. There were registration pro- 
ceedings in connection with this docunient 
(which will have to be referred to in detail 
later on) and while these were pending the 
defendant had had possession awarded to 
him on B schedule lands by an order under 
8. 145, Criminal Procedure Code. There was 
& similar order with regard to A schedule 
lands. In the written statement the Ist de- 
fondant alleges that the plaintiffs agreed to 
sell A and A-I schedule lands for Rs. 21,000 
and on 24th April 1916, put the lst de- 
fendant in possession of same, that mcney 
was required to pay plaintiff's creditors and 
when ıt was found that the debts exceeded 
Rs. 21,000 there was a fresh agreement 
whereby the lands in A, A-I and B sehe- 
dules were sold:tolst defendant and B 
schedule lands were delivered over tohun. it 
Should here be noted that the agreement to 
sell A and A-I schedule lands isin wriing 
(Ex,T) and is dated 24th April, 1916, The 1st 
defendant sets up an oral &greemen, to 
sell B schedule lands, whereas the plauitid 
alleges that what was agreed to as regards 
B schedule was only to mortgage them for 
Rs. 8,090, In any case, the result seem, to 
have been that lst defendant got into noz- 
session of B schedule lands also during the 
registration proceedings, These procsed- 
ings arose from the presentation of the 
document Ex. A-2 for registration which 
was refused by the District Registrar, Frot, 
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defendant appellant then brought a suit 
O. S. No. 17 of 1920 for its compulsory 
registration under s. 77, Registration Act, 
which was decreed. On appeal to the High 
Court a Division Bench differed, Phillips, J , 
holding the suit should be decreed and 
Devadoss,J , thatit should be dismissed. 
The Letters Patent Appeal came before a 
Bench of three Judges and is reported as 
Bolla Grouvayya v. Cherukuri Venkata 
rathnam (1) The allegation was that a 
valid sale deed for A and A-I schedule 
properties had been incorporated 
with the mortgage of B schedule properties, 
the signature and attestations preserved 
and part of the rest treated as a palimpsest, 
% e, the original writing obliterated and a 
fresh writing superimposed thereon. The 
character of the alterations and the appear- 
ance of the document were commented on 
by the learned Ohief Justice 12 the report, 
The Letters Patent Bench decided that all 
that the Registrar had to do was to look at 
the form and not the substance of the 
document and that in a suit under s.77 of 
the Registration Act,thesame considerations 
should guide the Court which guide the 
Registrar. The Ohief Justice further says 
that the inference that the alterations in 
Ex, A-2 were made after the execution of 
the document in its orginal state by the 
defendants "15 almost irresistible." Im- 
terpolate this exprese10n of opinion by the 
learned Chief Justice here because ib may 
have a bearing on the question hereafter to 
be considered though it 18 no part of my 
duty 1n this case to enquire whether tke Ist 
defendant had in fact forged Ex. A 2. To 
return to the written statement of the 
defendant in O. S No. 29 of 1994 t was 
filed on 4th October, 1921 after, it 18 said, the 
decree in the District Court in O. S No. 17 
of 1920 in favour of the defendant. There is 
no doubt that in the written statement the 
oe Sena takes his stand on the gale 
eed. 
Aiter ihe decision in the Letters Patent 
Appeal which was given on 1Cth April, 1924, 
the let defendant filed an additional written 
statement of 28th October, 1924, in which 
he contended that the plamtifis had put him 
1D. posseesion of the suit lands in pursuance 
of the “agreements recited in para, 3 
of the written statement previously filed” 
referring to the agreement ag to AandAlI 
schedules and the “fresh agreement” where- 
by B was also sold. He pleaded that by 


(1) 82 Ind Cas 483; 47M 833, 47 M 
1. R. 1921 Mad. 810, 90 L. W. 977. "ecards 
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virtue of this possession the plaintiffs are 
not entitled to claim it from him. In their 
reply the plamtiffs deny the “fresh agree- 
ment", 1 e,to cell B lands and delivery of 
possessicn to plaintiffs in pursuance of it. 
They set out the agreement to mortgage B 
schedule lands to Ist defendant for Rs. 8,000 
and assert that on 17th October, 1918, two 
separate documents were executed by plaint- 
iffs in favour of lst defendant. (a) sale deed 
for Rs. 26,600 ın pursuance of agreement 
(Ex I) and (b) a simple mortgage bond for 
Rs, 8,000. 

Tssues were framed and the parties went 
to trial. The learned Subordinate Judge 
has so far only decided as a preliminary 
issue, issue No. 2 of the amended issues 
raised, 112 , whether lst defendant can invoke 
the doctrine of part performance in answer 
to plaintiff's claim for possession of the suit 
lands to any and what extent He held, that 
it was unnecessary to decide if lst defend- 
ant took possession as he took his stand 
on the sale-deed (A-2), that there was 
merger of the contract or contracts to sell 
in the sale-deed, to which the rules in the 
Transfer of Property Act must apply, and 
that Ist defendant- could not fall back on 
the contracts which had thus become merg- 
ed in thesale  Healso held that a Court 
in equity would not and should not afford 
its assistance to one 1n defendant's position 
and decreed the suit. 

There has been a very long argument 
before us on the law and the position 
requiies careful examination. The appel- 
lant contends that his possession together 
with the agreement (Ex. 1) gives him an 
equitable title which hecan rely on not 
only in defence but also 1n attack (as he 18 
plaintiff in O S. No 6lof 1924) Ifhe has 
thus an equitable title, ıs it liable to be 
defeated by his failure to get Ex A-2 
registered? Oan any relief be given to a 
party who may not have a right to specific 
performance? 

The doctrine of part performance does not 
permit a party to plead the Statute of Fraud 
in certain cases after a part performance 
by the other party toan agreement. The 
reason 18 that where one party has stood 
by and allowed the other to perform his 
part of the contract, ıt would be fraudulent 
to allow him to plead the Statute. In 
England, at any rate,it is clear that the 
doctrine 18 confined to contracts falling 
with the jurisdiction to decree specific 
performance and so has no applicaticn to 
contracts of service for more than one year 
or to contracts of guarantee. Further, acts 
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of part performance can only be relied 
upon if they are euch as to be referable to 
no other title than such a contract as 18 
alleged and such actsmust further be of 
such a natureand done 1n suchcircumstances 
as to render it a fraud by the other party 
to refuse performance of the contract, 
hence the other party must have been 
aware that they were being done on the 
faith of the existence of a contract. The 
doctrine has only lately been judicially 
recognised in this Court. It was held by 
the Full Bench in Kurri Veerareddi v. 
Kurrt Bapwedds (2), that in the face of 
the provisions ofs, 54 of the Transfer of 
Property Act which were imperative there 
was no room for importing the provisions 
of English Equity. In Ramanathan Chetty 
v. Ranganathan Chetty (3) a Letters 
Patent Appeal, an unregistered deed of 
exchange was in question Possession 
was taken under it and defendant 
began to expend money on his plot 
and completed a building on ıt 
Plaintiff then brought a suit to recover 
possession. The majority held he was 
entitled to do so owing to the absence of a 
registered deed of exchange Wallis, O. J, 
held the plaintiff estopped by his acquies- 
cence. Seshagin Ayyar, J , differed on the 
ground that when the law says that title 
can be acquired only in a particular way, 
there 18 no room for the application of the 
doctrine of estoppel. On the Letters Patent 
Appeal, Abdur Rahim, J , agreed with the 
Chief Justice, whileSadasiva Ayyar and 
Napier, JJ agreed with Seshagiri Ayyar, J. 
Napier, J. held that a defence based on 
acquiescence could not prevail and as to 
the doctrines of part performance, the 
contract was executed and that accordingly 
a total performance of an executed contract 
was alleged to operate to create legal rights 
in violation of a Statute and that there was 
no room for the application of the English 
doctrine of part performancen this country. 
The matter has, however, been decided as 
faras we asa Bench are concerned by a 
Full Bench ruling in Vizagapatam Sugar 
Development Co v  Muthuramaredda (4). 
The only judgment delivered (that of 
Schwabe, C. J ,) 18 very short and if one may 
say so with respect, not explicit as to the 
limits of the doctrine. It ıs clear, however, 
that he founds his opinion on the ‘trend of 


(2) 29 M, 336. 1M L T 153,16 M L J 395 

(3)431nd Cas 138, 40M 1134, 6 L W 300, 22 
ML T 173, 33M L J 252,(1917) M W N 757 

(4) 76 Ind, Cas 886, 46 M 919, 45M L J. 528, A 
Y. R. 1924 Mad, 271, 33 M. L. T. 53 (F, B ). 
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opinion’ of the Privy Council in Venkay 

yamma Rao v. Venkatanarasumha Appt Rao 
(5) and Mahomed Musa v. Aghore Kumar 
Gangul (6) and on the fact that all the other 
High Courts in India have taken an opposite 
view to that hitherto takenin Madras, The 
Fall Bench overruled Ramanathan Chetty 
v. Ranganathan Chetty (3) and Kurr 

Veerareddt v. Kurr Bapweddi (2). The 
learned Chief Justice points out that the 
Transfer of Property Act recognises 
unregistered contracts for the sale of land 
but that they create no interest in the land 
itself, but leave their contractual effect 
as between the parties unimpa rad. Further 
the Divieion Bench on receipt of the Pull 
Bench opinion decided that the applica ion 
of the doctrine of part performance in vhi3 
country is not limited to cases where the 
right of specific performance is not barred. 
Under these circumstances, 16 is obvio 18lv 
useless to canvass the decision of the ‘ull 
Bench or examine the judgments in 
Kurri Veeraredda v Kurm Bapweddi (2) 
and Ramanathan Chetty v  Ranganaihu* 
Chetty (3) to show that the law ought tc be 
applied as there laid down—the Full Bench 
has decided they are wrong. We are, there- 
fore, left with these facts—some of them 
assumed or admuitted—since no eviderce 
except certain documents has so far hean 
taken. The plaintiff made an agreement 
(Ex I) for sale of A, A-I schedule lands, 
and tendered a sale deed duly executed to 
lst defendant to whom they delivered 
possession. According to the plaintiits 
they further tendered him a simple mort- 
gage-deed. These two now appear corn- 
pounded as A-2 The defendant says that 
the mortgage was a sale and that a fresh 
agreement was entered into whereby all the 
mortgage properties A and Aland B were 
sold to him He first relies on the sale- 
deed A 2 which he has finally failed to get 
registered; he next relies on the agreerment 
(Ex. I) (possibly coupled with an alleged 
oral agreement -to sell B schedule lands) 
plus his possession. Is he entitled under 
these circumstances to rely on the 
doctrine of part performance? Has he been 
defrauded? Thetwolearned Judges who 
heard the appeal in O. S. No. 17 of 1920 in 


Oas 921, 39 M. 509, 200 W N 1051, 
J 797, 31M L J 58, (1916) 2M W N23, 
T 137,4 L W 58,18 Bom LR 651,21 
.431. A 138(P C) 

nd Cas 930, 42 O 801, 17 Bom L R 4.9, 
LJ 231, 28M L J 548, 19 O W N 250, 
L J229, 17M L L 143,2 L, W. 258, (1915) 
IN, 631, 42 I. A. 1 (P. CO). 
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ihe first instance were divided as to the 
amount of purchase money paid; the respond- 
ent here says only Rs. 2,000 was paid. The 
Subordinate Judge has not decided the 
matter but has referred defendant to a 
separate suit after delivery to plaintiff of the 
property has taken place We are, there- 
fore, not in a position to say that the 
defendant has paid the whole consideration 
to plaintiff who according to him is now 
irying dishonestly to recover what he had 
practically already sold. Further, the 
English doctrine clearly excludes payment 
of consideration as one of the grounds for its 
application, ef. per Lord Justice Cotton 
in Britain v. Rossiter (7) and no Indian 
authority has been shown to us to the 
contrary. A number of cases have been 
cited to us—not all of them relevant after 
the Full Bench ruling—but some must be 
shortly referred to. In the leading case of 
Maddison v. Alderson (8) Lord Selborne 
said at page 475* “In asuit founded on such 
part performance, the defendant is really 
‘charged’ upon the equities resulting from 
the acts done in execution of the contract, 
and not (within the meaning of the Statute) 
upon the contract itself If such equities 
were excluded, injustice of akind which 
the Statute cannot be thought to have had 
in contemplation would follow. Let the 
case he supposed of a parol contract to sell 
land, completely performed on both sides, 
as to everything except conveyance ; 
the whole purchase money paid, the 
purchaser put into possession; expenditure 
by him (say in costly buildings) upon the 
property; leases granted by him to tenants. 
The contract 1s not a nullity; there is 
nothing ın the Statute to estop any Court 
which may have to exercise jurisdiction in 
the matter from inquiring into and taking 
notice of the truth of the facts. All the 
acts done must be referred to the actual 
contract, which is the measure and test of 
their legal and equitable character and 
consequences If, therefore,in such a case 
a conveyance were refused, and an action of 
ejectment brought by the vendor or his heir 
against the purchaser, nothing could be 
done towards ascertaining and adjusting 
the equitable rights and liabilities of 
ihe parties, without taking the contract 
into account. The matter has advanced 
beyond the stage of contract, and the 


(7) (1859) 11 Q B D 123, 48 L. J. Ex, 362, 40 L. T. 
240,21 W R 482 


(8) (1883) 8 A CO 467, 52L, J, Q. B. 737, 49 L, T. 
303,51 W R 820,47 J P 821 
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equities which arise out of the stage which it 
has reached cannot be administered unless 
the contract is regarded " It seems to be 
the fact that the foundation of the doctrine 
is there regarded as a contract not complet- 
ed by conveyance So in Rawlnson v. 
Ames (9) Romer, J, quoting the passage 
from Maddison v. Alderson (8) set out above 
aad Fry on Specific Performance, 6th 
Edition, page 276, holds that the acts of 
part performance on the part of the plaintiff 
1n altering her flat were solely referable to a 
contract of letting and also that they weresuch 
it would be a fraud in the defendant to take 
advantage of, the contract not being in 
writing, after the plaintiff had altered her 
position for the worse, It 15 very difficult 
to see how the appellant here has altered 
his position for the worse (apart from the 
question of payment of consideration) or 
has been defrauded, His attempt to get the 
sale deed tenderd to him by the other side 
registered has finally failed. Canhe be 
heard to say under the circumstances that he 
has a right to invoke the doctrine of part 
performance? Mr. Ch, Raghava Rao, his 
Advocate, contends that he 1s entitled to 
wholly disregard the registration proceed: 
ings and to treat them asif they had never 
taken place and to say that by having taken 
possession under the agreement the 
appellant has acquired not only equitable 
rights but a good equitable title to the pro- 
perty only inferior to a full title of owner- 
ship under the Transfer of Property Act and 
this equitable title has been recognised in 
India and various cases are quoted to substan- 
tiate this proposition. I confess I had always 
understood that one of the main objects of 
the Indian Law was toabolish as far as possi- 
ble the distinction which prevails in Eng- 
lish Law between legal and equitable owner- 
ship, cf. the Privy Councilin Webb v. Mac 
pherson (10) where they say “the Law of 
India, speaking broadly, knows nothing of 
the distinction between legal and equit- 
able property in the sense in which that 
was understood when equity was admunis- 
tered by the Court of Ohancery in England." 
It is perfectly true that in the Transfer 
of Property Act there are imbedded certain 
equitable doctrines and principles and in 
fact a Full Bench of this Court in Vizaga- 
patam Sugar Development Co v, Muthurama- 


(9) (1925) Oh 96,91 L J Oh 113, 132 L. T 370, 69 
J 142 


(10) 310 57,80 W N 41,5 Bom L R 838, 


13 M L.J. 389, 30 L A, 238, 8 Gar, P, O J 554 
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yeddi (4) bases its decision partly on the 
fact that contracts for the sale of land are 
recognised by the Transfer of Property Act. 
Reference may also be made tothe doctrines 
of priority,marshalling and contribution,and 
to the Specific Relief Act where the equit- 
able rules speaking generally as to specific 
performance are codified so far as they 
are to be applied in this country It is 
contended that s. 3, illustration (g) illustra- 
tions to 8. 13 and s. 27 (b) are examples of 
equitable titles recognised by the Specific 
Relief Act which was enacted in 1877 In 
the Trusts Act we haves 91 corresponding 
to illustrations (g) and (h) of s. 3 of the 
Specific Relief Act. In the Transfer of 
Property Act we haves 40, rights available 
against the transferor previous to the trans- 
fer; s. 55 (4) (a) which enacts that the seller 
takes rents and profits till ownership passes 
to the buyer, i.e. unders. 54, s, 55 (1) 
(e) the seller i bound to take care of the 
property till delivery to the buyer, s. 55 
(5) (a) where ownership has passed, the 
buyer bears the loss. There are many dif- 
ferences between the rights and duties of 
the buyer and seller after the contract for 
sale has been entered into in the Indian 
and English Laws. Cf, Dart on Vendors 
and Purchasers, 7th Edition, Oh,—page 287. 
But under the Indian Law it is observed 
that the buyer takes no risk till the owner- 
ship has passed and is entitled to no rents 
till the ownership has passed. He is not 
liable for charges etc. on the property uutil 
the ownership has passed, The following 
group of cases were quoted on one side or 
the other in connection with this conten- 
tion as to equitable title. Karala Nanu- 
bhar v. Mansukhram (11) ın which before 
the case was decided in the Court of first 
instance the title had been perfected by con- 
veyance and was clearly a case under s. 91 
of the Trusts Act coupled with ss. 40 and 
55 (b) of the Transfer of Property Act. 
Furthermore the case is explained in 
Lalchand v, Lakshman (12) as not going the 
length of saying that a registered deed of 
conveyance 18 not necessary to pass owner- 
ship to the vendee and 1n this case Lalchand 
v. Lakshman (12) the Court held there was 
no equity in the defendant's favour, for 
he could have got the deed registered, the 
plaintiff having executed it. The learned 
Judges then go on to decide that part 
performance cannot be admitted ın face of 
the provisions of the Transfer of Property 
Act and as to this part of the case its autho- 


(11) 24B 400,2 Bom L R 290. 
(12) 28 B 466, 6 Bom, L, R. 510, 
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rity is no doubt no longer law. Selamat 
uz zamani Begam v. Masha Allah Khar (13) 
a case of exchange with no deed but long 
possession the Court held that the trasac- 
tion was binding relying on the Prvy 
Council decisicn sn Mahomed Musa v. 
Aghore Kumar Gangulr (6). The Court 
felt no doubt it would be inequitadle or 
perhaps fraudulent to disturb the transac- 
tion which was a very long standing one. 
Everything had been done in that case as 
regards the property in suit and the shop, 
which it was agreed to exchange fcr it, as 
though the exchange had been formally 
carried out. The exchange ought to have 
been effected by a registered instrament. 
One of the learned Judges Piggott, J , held 
that the Privy Council decision Mchomed 
Musa v. Aghore Kumar Gangul (6) could 
not be applied to the facts of that cese but 
that the parties were bound by their con- 
tract so far as it was carried into effect and 
by the equities arising from ther own 
acts. 

In Desaibhai Jorabhai v. Ishwar /eshing 
(14) it was held that a registered title could 
not prevail over a prior oral sale after pay- 
ment of price and delivery of possession 
with notice to the subsequent buyer. No 
law is cited in the judgment, In my opi- 
nion it is & case which can be explaired by 
the application of s. 91 of the Trusts Act 
and s 40 of the Transfer of Property Act. 
Syamkishore De v. Umesh Chandra 11.7 tta- 
charj3ee (15) was a case of fraud as the trans- 
feree was said to have been ‘lulled into 
security’ by the transaction that had taken 
place. 

Under these circumstances I find ıt very 
difficult to hold that a party 1n the position 
of the appellant can give the completo go 
by to the existence of the document 
entitled to 


A2 and 1s rely «us an 
innocent and practically def: auded 
party on his possession under the 


agreement Ex.I. It 18 not contended that 
he fails within any of the sections or illus- 
trations of the Specific Relief Act, Trust 
Act or Transfer of Property Act to which 
reference has been made. 

Though I assume that the doctrine is 
incorporated from the English Law and 
must be taken subject to 1ts conditions and 
limitations as they are applied, the only 
reference to such limitations that I can find 


(13) 43 Ind Cas. 645,40 A, 187,16A L J t8 
(14) 57 Ind Cas. 447, 44 B. 586, 22 Bom, L. R. 
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in the cases that have been cited to us is 
in Deb Lal Jha v. Baldeo Jha (16) a case 
from the High Oourt of Patna where the 
learned Judges say that the essential condi- 
tions are(1) final engagementand (2) actings 
unequivocally referable to the agreement. 
The other two limitations already quoted 
supra from Fry on Specific Performance 
are not referred to by the learned Judges; 
but I assume that they exiet or that at 
least there must be some fraud 1n the sense 
of some unjustifiable conduct in seeking 
to upset a transaction where the other party 
has on faith of the agreement altered his 
position for the worse. It seems to me 
that in this case the respondent has done 
all that he could be required to do. There 
is no standing by until the appellant al- 
tered his position for the worse and then 
seeking to take advantage of the Statute 
of Frauds or the Registration Act to upset 
the transaction. It may also be observed 
that there is no question here of a fresh 
document when the respondent has done 
everything in his power to convey the 
legal ownership to the appellant. Venkata- 
sami v. Kristayya (17) 18 a case where the 
plaintiff had a complete remedy under the 
Registration Act and not having chosen to 
follow it had “only himself to blame” that 
the efficacy of the document has not been 
completed by registration. The Court 
held he was not entitled to decree for com- 
pulsory registration This was followed in 
Thayarammal v  Lakshm: Ammal (18) 
where Oldfield, J., said: “It ie true that 
Courts of Equity would assist a plaintiff 
to effectuate an incomplete title, if the de- 
fault 18 due to act of God or conduct 
amounting to fraud on the part of the 
executant. But here no default 18 attribut- 
able to the Ist defendant. On the other 
hand,it is the default of the plaintiff in 
not paying the consideration that led to 
the document remaining unregistered." 
They further held that an unregistered 
deed cannot be treated as an agreement to 
sell Cf. Subbaray Pillar v, Devasahayam 
Pillai (19). See also the remarks of 
Vv. Srinivasa Aiyangar, J, in Kup- 
puswamr Goundan v. Chinnaswami Goundan 
(20). In this connection I may also cite 
the remarks of Coutts Trotter, O. J, in 


3 
(16) 56 Ind Cas 277; 2 U PL Pat 1 
T. 354, 1920 Pat 337 ME 
an 16M 341, 3M L J 169 
9 Ind Cas 417,43 M 822, 12L W 1 
M W N 457,39M L J 181 KANA) 
(90) n "d b ae (1922)M WN 70 
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Komrisett: Satyanarayanay.Y eeranki China 
Venkatarao (21) “and it must be remember- 
ed that although in this country the 
remedy of specific performance ıs a statu- 


tory remedy, it nevertheless is simply a * 


crystallization into statutory form of an 
equitable remedy to which laches was, as it 
is to all equitable claims, an answer. 
How can it be said that a man who 18 
given an express statutory remedy by an 
Act of Legislature under s. 77 of the Regis- 
tration Actand has failed to take advant- 
age ofit, has not been guilty of laches and 
is entirely free from blame, passes my com- 
prehension.” 

Mr. Raghava Rao attempted to strengthen 
his case by contending that there was a 
fiduciary relationship between the respon- 
dent and his clients as to the sale of this 
land. For our purpose ıt comes very near 


to the requisites for the application of the_ 


doctrine of part performance. Asso often 
stated the latter doctrine 18 applied be- 
cause there is some unfairness or fraud on 


the part of the party who insists on the . 


voidability of the contract. Equity will 
not allow him to take advantage of the 
Statute under certain circumstances. Ii 
acts in fact ın persenam as it always does 
and on the conscience of the party affected. 
Soalso in fiduciary relationships there 18 
the same unfairness or conscientious deal 
ing which equity will take hold of and 
will correct. The Full Bench case in 
Bapu Appaji v. Kashinath Sadoba (22) was 
cited which sums up the equitable doc- 
trines to be found in the Indian Statutes and 
which I have set out at some length al- 
ready. In that case Scott, O. J., said “once 
if is recognised that the plaintiff is violat- 
ing his fiduciary obligation, it is clear 
that the Court cannot grant him the relief 
which he seeks, for it will not aid him in 
committing a breach of trust and his suit 
must fail.” Venkatesh Damodar v. Mal- 
lappa Bhimappa (23) decided that even if 
the remedy of specific performance was no 
longer open to the defendants the Court 
would in a proper case come to their as- 
sistance. A case inthe Privy Council on 
appeal from the Federated Malay States 
Loke Yew v. Port Swettenham 
Rubber Co. (24) obviously contained 


(21) 100 Ind Cas 385, 49M 302 at p 314,23 L, W, 
277, A I R 1926 Mad 530,50 M L J 674 
(22) 39 Ind Cas 103, 41 B.438, 19 Bom L.R, 


(23) 66 Ind Cas 868, 46 B 722, 24 Bom L, R. 
242, A I R.1922 Bom, 9 
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;&n element of fraud and the equitable 
doctrine applied by the Court was in fact 
enacted 1n one of the Colonial Statutes. 

To sum up it appears to me that a per- 
son ih the position of the appellant is not 
entitled to any relief by the application of the 
doctrine of part performance. There1s nothing 
in the conscience of the respondent who has 
done all that he was required to do to 
carry out his part of the tiansaction The 
appellant has failed to carry out in failing 
to get, either through some fault or mis- 
fortune of his own, the document A-2 
registered. Under these circumstances he 
is not entitled to claim to be put in the 
same position asif A-2 had never existed 
and to insist on the application of the 
doctrine of part performance in his favour. 
Iam equally clear that he has no equities, 
nor has he an equitable title such as is 
recognised by any of the Indian Statutes 
or Case Law, He obviously cannot sue for 
specific performance and ıb is 1mpossible 
en the authority and on the assumption 
that the respondent 18 outside what I may 
eall the statutory equities already referred 
to, to hold that he has an equitable title only 
less than full ownership to this property. 
The same remarks apply to his contention 
that the respondent 1s a bare trustee for 
him. The learned Subordinate Judge 
found that there had been merger, i.e, 
that this agreement Ex. I had merged m 
the sale deed. The cases quoted above in 
Venkatasama v. Krietayya (17) and Thayar- 
ammal v. Lak:hmı Ammal(18) seem to sup- 
port this and the latter case is authority for 
saying that an agreement for sale cannot 
be spelt out of the unregistered sale deed. 
Here, of course, we have an actual agree- 
ment to sel Ex. I. How its force can be 
revived when it has become transformed 
into a regular conveyance I fail to see. 

For these reasons I have come to the 
conclusion that the Subordinate Judge was 
right in his conclusion and it must be 
upheld. It 18 unnecessary for me to approve 
all the reasons given by him for his opi- 
nion. The two appeals must be dismissed 
with costs The Civil Revision Petition 
will be dismissed with costs. 

Curgenven, J.—These are respective- 
ly two appeals and one civil revision 
petition arising out of three suits tried 
together by the Additional Subordinate 
Judge of Kistna at Masulipatam and re- 
lating to properties described as the A, A-I 
and B schedule properties. The appellant 
in the appeals and petitioner in the revi- 
gion petition is one Cherukuri Venkatarat- 
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nam, whom I will referto throughout as 
the appellant. -The lst respondent 
in the three proceedings isone Bolla Gura- 


vayya, 

In Marcb, 1916, the lst respondent, ac- 
cording to his version of the facts, wished 
to buy certain lands in Kottapalle village 
and to obtain funds agreed to sell to the 
appellant the A and A-I schedule lands for 
a sum of Rs, 21,000. The agreement .which 
he executed on 24th Apri 1906, ıs Ex.J 
and he confesses to having received a sum 
of Rs. 2,000 but no more, as advance pay- 
ment, Thereafter nothing was done unti! 
1918, when, after a re-measurement, the price 
of the lands was settled at Rs. 26,600 and odd 
The lst respondent wanted an additiona: 
sum of Rs. 8,000 as he had some debts tc 
pay, and it was agreed that the appellan: 
Should furnish this amount upon & 
mortgage to him of some other property o: 
lst respondents the B schedule 
lands. Accordingly on 7th April, 1918, 
the lst respondent executed two docu- 
ments, (1) a sale-deed of lands A, A-; 
and (2) a simple mortgage-deed ın respec: 
ofland B. After execution, these docu- 
ments were handed over to the appellant. 
According to the 1st respondent, the appel- 
lant made use of these two deeds, by com- 
bining them and erasing some of the script 
and substituting other writing, to forge a 
sale deed (Ex A-2) for all the three 
properties. This 1mpugned document 13 
dated 1Uth June, 1918, and is for a sum of 
Rs. 30,000 it being recited that the whols 
amount had been paid. Upon being asked 
to co-operate in the registration of this 
document the Ist respondent denounced 1t 
as a forgery. When the appellant presented 
it for compulsory registration, the Sub- 
Registrar refused to register it, and an 
appeal to the District Registrar of Kistna, 
who held an inquiry under the Act, 
was dimissed on 26th February, 1920. Ths 
appellant then filed asuit (O 8. No. 17 of 
1920) in the District Court under s. 77 of the 
Act for a decree directing the registration 
of the deed. Heobtained such a decree on 
29th September, 192], andthe document was 
in pursuance of it, registered on 15th 
October. The respondents preferred an 
appeal (A. S. No 300 of 1921) to this Court. 
The learned Judges who heard 1t differed in 
opinion. The appeal was accordingly 
dismissed but in & Letters Patent Appeal, 
reported as Bolla Grouvayya v. Charu- 
kur Venkatarathvam (1) aad decided by the 
Ohief Justice and Ramesam and Wallace, J J., 
this decision was reversed, and the registra- 
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tion of the document was ordered to be 
cancelled. E 


Meanwhile on 18th April, 1921, while the 
guit to compel registration was pending in 
the District Court, the respondents filed 
O. S. No. 21 of 1921 in the same Court for 
a declaration of their title to all the three 
properties, and for possession of the A and 
B schedule properties, alleging that upon 


certain false averments the  appel- 
lant had obtained possession of them 
in proceedings under 8 145 of the 


Oriminal Procedure Code. The plamt did 
not mention the agreement to sell, Ex. 
I, but characterised the appellant's?sale deed 
asaforgery. The latter, in his written 
statement, which was filed a few days after 
the District Judge gave him a decree in 
the registrationsuit, relied upon this deci- 
sion as making the genuineness of the sale- 
deed res judicata, and, apart from that, 
asserted its genuineness. He further 
pleaded that he had been put in possession 
of the A, A-I lands under Ex, I, and of the B 
lands under the sale-deed. Issues upon 
these pleadings were framed on 4th October 
1y21,and the suit was subsequently transfer- 
red to the file of the Additional Subordinate 
Judge, being renumbered as O 8. No 29 
of 1924. While it was still pending trial, 
both the appeal and the Letters Patent 
Appeal were heard in the High Oourt, with 
the results already noted. In consequence 
of the different situation created by the 
decision in the Letters Patent Appeal, the 
appellant applied for and obtained permis- 
sion to file an additional written statement, 
This,dated 28th October, 1924, contended 
that, apart from any question relating to the 
sale-deed, the respondents had put the 
appellants in possession of the suit lands in 
pursuance of agreements to sell, and that 
that circumstance together with payment in 
full of the purchase monies, gave him a 
valid defence against the claims for a 
declaration and to recover possession. 

Of the other two suits now before us, 
O.S No, 61 of 1924 was filed by the appel- 
lant to recover possession of the A-1 schedule 
land, while O. S. No. 1 of 1925, by the same 
plaintiff, was under s. 9 of the Specific 
Relief Act for the possession of the A and 
B schedule properties. The averments in 
these suits were similar in character to 
those in the respondents’ suit. 

The learned Additional Sub-Judge has 
decided the three suits in the respondents’ 
favour, decreeing O. S No. 29 of 1924 and 
dismissing the other two. His view is that 
the decision inthe Letters Patent Appeal ig 
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binding upon the appellant, and that if 
amounts to a finding that he fabricated the 
sale-deed; and that in such circumstances it 
isnot open to him to fall back upon the argee- 
ments coupled with possession under them 
as an equitable defence against the respon- 
dents’ legal title As I read the judgment, the 
learned Additional Subordinate Judge has 
sought to apply two separate principles, the 
one that the appellant, not having come 
with clean hands, is not entitled to the 
equitable relief prayed for, the other that 
since upon his own showing matters had 
gone so far as the execution of a sale-deed, 
his only remedy lay in enforcing the 
provisions of the Transfer of Property and 
Registration Acts. 

With regard to the former of these two 
grounds, it is important to note, in the first 
place, that a Registrar holding an inquiry 
under s. 74 et seg. of the Registration Act 
has only to find, with regard to genuineness, 
“whether the document has been executed". 
His decision is not in the printed papers 
furnished to us; but presumably the onus 
was cast upon the -appellant, and it was 
found that he had not discharged it, The 
sole issue triedin thesuit ran thus: 

“Was the document dated 10th June, 
1918 executed by defendants Nos. 1 and 2 
for themselves and by the lst defendant 
asthe guardian of minor defendants Nos. 
3 to 5?” 

The District Judge answered this ques- 
tionin the affirmative. Phillipe, J., agreed 
inso answering it Devadoss, J., consider- 
ed that the document had not been proved 
to have been executed by the defendants. 
The learned Judges who decided the Let- 
ters Patent Appeal certainly went no fur- 
therthan this. The learned Ohief Justice 
with whom the other two learned Judges 
concurred, observes, indeed, that “ the 
document bears the most apparent traces 
of having been tampered with," and the “in- 
ference that these alterations were made 
after the execution of the document in its 
original state by the defendant 1s almost 
irresistible." But he goes on to point out 
that in a suit under s. 77 the same consi- 
derations should guide the Court 
which should guide the Registrarin con- 
sidering his duty to register or to 
refuse registration and that the Registrar 
has to ask himself merely this “Is this 
document now tendered to meto be re- 
gistered actually in the state in which it 
was executed by the parties to it"? It need 
scarcely be added thata finding that the 
evidence will not support an affirmative 


121 I, @ 1930 


answer to this question is not equiva- 
lent, aa the Additional Subordinate Judge 
appears to think, to a finding that the 
document was forged by the appellants. 
In fact, the only relevance of these pro- 
ceedings 18 to show that the appellants 
made an attempt, which the respondent 
successfully resisted, to get registered a 
document which he put forward as a genu- 
ine sale-deed relating to the suit proper- 
ties, and that it was found that the docu- 
ment was not registrable, Without further 
enquiry, therefore, the lower Court was 
not justified 1n concluding that the appel- 
lant had forged the sale-deed. 

There remains for consideration whether, 
leaving open the question of the appellant's 
conduct in relation to the sale deed, he 
has an equitable defence against the respon- 
dents’ claim to recover lands A and B, and 
an equitable right to be restored to the 
possession of land A-I. Since the lower 
Court has decided this question without 
taking any evidence, we must proceed upon 
the averments inthe written statements 
and assume that there was a valid agree- 
ment to sell land B—in the case of lands 
A and A-I, this is not disputed—and that 
the appellant was permitted to enter in 
pursuance of the agreements We may 
assume too, if necessary, that the pur- 
chase money was paid in full. 

The application of equitable doctrines 
to cases where there is an agreement to 
sell followed by delivery of possession 
but not by a registered conveyance may 
be considered from two fairly distinct 
points of view. These may be termed res- 
pectively the doctrines of a fiduciary rela- 
tionship and of part performance. It has 
been contended that according to each of 
these lines of reasoning the appellant is 
entitled to resist dispossession, 

The doctrine of a fiduciary relationship 
differs from that of part performance in 
that while the latter has been imported into 
India direct from English cases in equity, 
the former may be deduced from various 
of our statutory provisions, although ın- 
deed these are, perhaps necessarily, of an 
equitable character. There is a very clear 
exposition of this principle ina Bombay 
ease decided by a Full Bench of five 
learned Judges Bapu Appaj.v Kashinath 
Sadoba (22), and I cannot do better than 
outline the course which the reasoning 
"takes there. 

Aecording fo s. 54 of the Transfer of 
Property Act sale 18 a transfer of ownership 
in exchange fora price paid or promised 
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or part paid and part promised, and such 
a transfer ın the case of ımmoveable p'o- 
peity of the value of one hunded rupoes 
and upwards can be made only by a regis- 
tered instrument, a contract for sale of 
immoveable property does not, of itself, 
create any interest in or charge on such 
property Those provisions do not, how- 
evel, exhaust the relations which flow 
from a contract for sale of immoveable 
property according to Indian Statute Law 
Though an agreement to sell creates no 
interest in the land it imposes an obliga- 
tion upon the legal owner; and it 1s this 
obligation which gives rise to such equit- 
able nghts as the other party may pos- 
sess. As against a transferee with notice. 
or a gratuitous transferee, from the legal 
owner these rights are declared in thiee 
separate enactments, 1n 8. 40 of the Transfer 
of Property Act, ın s. 91 of the Truste 
Act, and in illustration (g) tos 3of the 
Specific Relief Aet, under the definition 
of trustee". The last named runs thus — 

“A buys certain land with notice that 
B has already contracted to buy it At 198 
trustee, within the meaning of this Act, for 
B, ot the land so bought." 

This is in different terms the same pro- 
position as 18 contained in s 91 of the 
Trusts Act, that the transferee with notice 
must hold the property for the benefit of 
the person who has contracted to buy if, 
to the extent necessary to give effect to 
the contract. And 8.95 of the same Act 
lays down that a person so holding pro- 
perty “must, so far as may be, perform 
the same duties, and 18 subject, so far as may 
be, to the same liabilities and disabilities, 
as ıf he were a trustee of the property for 
the person for whose benefit he holds 1." 

Now itis clear that whatever rights may 
be enforceable against a transferee with 
notice, as a trustee, must be enforceable 
againet his vendor, so that we reach tae 
conclusion that a person who has con- 
tracted to sell immoveable property 18 a 
trustee of his promise. "Where, then, a 
vendor who has contracted to sell xmn- 
moveable  pioperiy and has under the 
contract put the prospective vendee in 
possession, sues the latter in ejectment, 
he repudiates, if the vendeeis willing to 
complete the purchase, the fiduciary obliga- 
tion arising out of the  contraet, and 
annexed tothe ownership ofthe property, 
aud seeks to treat the vendee as a trespasser, 
Once ıt 18 recognised that the plaintiff is 
violating his fiduciary obligation,it is clear 
that the Court cannot grant him the relef 
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which he seeks, for it will not aid him 
in committing a breach of trust and his 
suit must fail; the defendant is no tres- 
passer, but is in possession under the 
contract which the plaintiff has bound 
himselfto carry out". Bapu Appaj.v. Kash- 
inath Sadoba (22). 

This doctrine, so stated, would appear 
to be unassailable and it has received 
recognition by the Judicial Committee in 
the case Loke Yew v. Port Swettenham 
Rubber Co, (24), arising from the Federat- 
ed Malay States, where the law applic- 
able ıs in effect the game as here. 
different view has been at times taken both 
by this Court and elsewhere, The Full 
Bench in Kurm Veerareddv v. Kurri 
Bapireddi (2), held thatan equitable defence 
of this nature offended against the pro- 
visions of 8.54 of the Transfer of Property 
Act. Bir Arnold White, C, J. thought that 
it infringed “the strict letter of the law", 
and Subramania Ayyar. J. considered that 
“to hold otherwise would be to ascribe to 
the contract the very effect (that ıt should 
create an interest in the property) denied 
toit by the Statute 1n the most explicit 
terms.” So too in Lalchand v. Lakshman 
(12), it was held that the circumstance that 
"the Transfer of Property Act ..says that 
no title of ownership can be created to 1m- 
moveable property of Rs. 100and upwards 
in any other manner than by a registered 
conveyance excludes all considerations of 
equity based on part or whole  perform- 
ance and makes the law laid down in the 
Act applicable whether the vendee 1s suing 
or is sued.” 

The alternative view 1s that the "strict 
letter" of s. 54 does not exclude such con- 
siderations. “Sale” 18 defined as a “transfer 
of ownership”, and “such transfer” can be 
made only by a registered instrument. 
Only, therefore, if recognition of these 
equitable rights entailed the conclusion 
that a transfer of ownership had taken 
place could 1t be said, in strictness, that 
this provision would be thereby violated. 
But 1t 18 not so Ex hypothesi the “trustee” 
whether he be the party to the contract to 
sell or a transferee with notice, remains 
legal owner of the property. There has 
been no “transfer ofownership",—dif there 
had been such & transfer, not even a sub- 
sequent transferee without notice would be 
protected. It ıs clear that the party in 
possession has no legal title, only the mghts 
of cestuv que trust. These rights, I con- 
celve, are not negatived by the further 
provision in s. 54 that a contract for the 
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sale of immoveable property does not, of 
itself, createany interest ın or charge on 
such property. It is true that in this res- 
pect Indian Law differs from English Law 
and that under English Law it may not 
be necessary to have recourse to such 
doctrines as those of a fiduciary relation- 
ship or of part performance But although 
a contract of sale with us creates no interest 
in the property, ıt creates a right ın per- 
sonam, and ıt 18 a3 correlative to this night 
that the obligation arises not to go back 
upon the agreement so long as the other 
party is willing to complete, 

This latter qualification raises the ques- 
tion of the limits of the theory of a fiduci- 
ary relationship, Such a relationship of 
trustee and cestui que trust, it 18 apparent, 
can endure only so long as some obliga- 
tion remains undischarged by the trustee, 
A trust is extinguished when its purpose 
is completely fulfilled or when the fulfil- 
ment of iis purpose, becomes impossible 
(cf 8 77 of the Trusts Act) Accordingly the 
relationship ends when a registered instru- 
ment comes into existence It also ends 
as soon asthe promisee does something, 
or something occurs, to absolve the pro- 
misor from his promise. To turn now to 
the facts of the present case, the appellant 
has put forward as genuine a sale-deed 
1n respect of all three properties According 
to his own showing, therefore, the lst res- 
pondent has acquitted himself of his duty to 
execute a sale deed, and the only duty 
remaining would be to collaborate in its 
registration But in a suit between the 
parties ıt has already been found that 
registration cannot be effected, and ıt 18 
not contended that that finding will not 
be res judicata between the parties The 
effect of that decision was clearly to declare 
that the lst respondent was under no 
obligation to assent to registration, ond 
since no other obligation remains, the 
fiduciary relationship ceases and with 
the termination of that relationship dis- 
appears the equitable right of the appellant 
to retain possession. He has become a 
mere trespasser. 

We come then to the alternative defence 
put forward, based upon the equitable 
doctrine of part performance The question 
whether, in view of the terms of 8 54 of the 
Transfer of Property Act, thereis room in 
this country for the doctrine of part per- 
formance, has given rise to much difference - 
of judicial opinion, especially in this 
Court I need only refer again to the Full 
Bench case Kurrt Veeraredds v Kurri Bap 
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reddi (2) which has been regarded as a 
decision upon this subject, and in which it 
was held, as already noted, that the provi- 
sions of the Statute are imperative and 
'. cannot be disregarded on equitable grounds 
and to the Letters Patent Appeal, Ramana- 
than Chetty v. Ranganathan Chetty (3), 
where of a Bench of three learned Judges 
two refused to recognise the principle, 
while the third was prepared to act upon 
equities arising out of the parties’ conduct 
Both these cases came under the coneidera- 
tion of a Full Bench in Vizagapatam Sugar 
Development Co. v, Muthuramaredd: (4), 
upon a qestion referred in the following 
terms: 

“ Do the provisions of the Transfer of 
Property Act or of the Registration Act pre- 
clude the application of the doctrine of part 
performance laid down by the Privy Council 
in Mahomed Musa v. Aghore Kumar Gan- 
guli (6) and Venkayyamma Rao v. Ven- 
katanarasvmha, Appa Rao (5)?" 


An answer was returned in the negative, 
-the learned Judges intimating that this 
opinion was fortified by two considerations, 
the one that the two rulings of the Privy 
Council mentioned ın the reference indieat- 
ed the trend of their Lordships' opinion, the 
other that every other Court 1n India had 
taken the opposite view to that adopted in 
the two Madras cases cited above, which 
were accordingly held to have been 
wrongly decided. It will be observed that 
the question put, and the answer given, 
were in perfectly geveral terms. 


Basing ourselves, therefore, upon the 
terms of this decision, the point that arises 
is whether in the particula: circumstances 
of this case the plea of part performance 
should be allowed to prevail We have 
heard an instructive argument as to the 
nature of the doctrine, and the limits within 
which ıt should be applied, conezdered both 
in England in relation to the Statute of 
Frauds and in India in its relation to 
the Transfer of Property and Registration 
Acts. 

The law 1n England 1s thus stated in Fry 
on Specific Performance, 6th Edition 
page 276 — 

In order thus to withdraw a contract from 
the operation of the Statute, several 
circumstances must concur; Ist, the acts 

.of part performance must be such as not 
only to be referable to a contract such as that 
alleged, but to be referable to no other title; 
secondly, they must be such as to tender 
yt a fraud in the defendant to take advant- 


OMERUKÜRI VENKATARATNAM € BOLLA GURAVAYYA, 


29 


age of the contract not being in writing; 
thirdly, the contract to which they refer mus; 
be such as in its own nature is enforceable 
by the Court; and fourthly, there must ba 
proper parol evidence of the contract which 
15 letin by the acts of part performance. 
(It will be convenient to take this statement 
asa basis in considering the conditions 13 
which the doctrine should be applied in this 
country). 

The lst condition appears to me not to 
arise under our Statutes. Under the 4th 
section ofthe Statute of Frauds, no action 
may be brought on any contract for the sale 
of lands unless the agreement upon which 
the action 1s brought isin writing. Tle 
cases 1n which equitable considerations have 
permitted a departure from this rule have 
beeneases of parol agreements to convoy 
followed by possession, and no such 
departure has been allowed unless the 
possession has been unequivocally refcr- 
rable to the contract. The reason for this 
rule 18 explained in the judgment of 
Lord Selbeurne, L. ©., in Maddison v 
Alderson (8). The Statute of Frauds dces 
not avoid parol contracts, but ol; 
bars the legal remedies by which they 
might otherwise have been enforced The 
object is to prevent fraud by requiring 
thatan agreement to be enforceable, should 
be written and signed. “Oourts of Equ t; 
will not permit the Statute to be made an 
instrument of fraud.” Accordingly tke; 
will not furnish an opportunity for fraud 
by admitting evidence of the alleged 
connexion between an equivocal act and 
an antecedent contract. “As to the asta 
done in performance", says Lord Hardwicxe 
quoted by Lord Selborne, “they must be 
such as could be done with no other viey or 
design than to perform the agreement ` 
The acts, in fact, must presuppose a con- 
tract of the kind setup, and no other. l«i5 
probably upon this ground that the pay- 
ment of purchase money, in itself an 
equivocal act, is not enough to constitute 
part performance of the contract In Indie, 
however, 16 18 not necessary that an agrec- 
ment to sell, to be enforceable, should Le 
1n writing, and I draw the inference that no 
such reason, therefore, would exist fer 
excluding evidence where 1b was doub.ful 
to which of the alleged contracts possession 
should be referred. And upon the same 
considerations. I conclude that the 4th 
condition named in Fry is not in terms 
applicable, although ıt 18 of course neses- 
gary to prove the agreement under which 
part performance has taken place. 
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Of the remaining two conditions, the 2nd 
and the 3rd I would deal with the latter 
first It should be noted thatit stipulates 
that the contract must be such as ‘in its 
own nature is enforceable by the Oourt’. 
This is not the same thing as to say that 
the defendant must possess a subsisting 
right to sue for specific performance. It 
refers rather tothe nature of the contract. 
Both in England and in Indiait has been 
held that the doctrine is confined to trans- 
fers of immoveable property, though in 
England Kay, J ,in McManus v Cooke (25) 
was inclined to goa little further and to 
hold that ıt applied "to all cases in which 
a Court of Hquity would entertain a suit 
for specific performance if the alleged con- 
tract had been 1n writing” It is of course 
necessary that the contract should be one 
which the promisor is capable of executing 
—where for instance, as in Gajendra Nath 
Dey v. Ashraf Hussain (26) a mutwallı who 
could only grant a lease for a term not 
exceeding five years granted onefor ten years 
with a covenant to renew,it was held that 
specific performance could not be decreed, 
and it would equally follow, I think, that 
the defence of part performance could 
not be successfully set up. It has been 
further urged before us that the right to 
enforce specific performance must be actu- 
ally subsisting, but it seems impossible on 
general principles to maintain that when 
the bar of limitation arises any such change 
takes place in the equitable relationship 
between the parties as would bar the de- 
fence, The point arose in Venkatesh Da- 
modar v. Mallappa Bhimappa (23) and was 
decided in favour of the defendant upon 
the principles adopted in the Full Bench 
case, Bapu Appajt v. Kashinath Sadoba (22). 
Reference may also be made to Laxman 
Mankar Kasar v. Ravjt Dhansing Patil 
(27) and Meher Alt Khan v. Aroatannessa 
Bib (28) and ıt may further be noted, al- 
though the point is not discussed, that the 
facts of the Privy Council case, Mahomed 
Musa v. Aghore Kumar Gangulw (6) were 
such that the remedy of enforcing specific 
performance must long have been barred. 
Indeed may it not be said that the longer 
possession has lasted the stronger the 


(25) (1887) 35 Ch D 681, 56 L, J. Ch. 662, 56 L T, 
$00, 35 W R 754,51J. P 708 

(26) 69 Ind Cas 707, 27 O W. N.199, 36 C. L. J. 
48, A I R 1923 Cal 130 

(27) 17 Ind Oas 305, 25 Bom L.R. 1027, A. T, R. 
1924 Bom 150 

(28) 67 Ind. Oas, 167, 25 O. W, N. 905. 
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equities have become in the defendant's 
favour. 

A more debatable question is whether the 
defence may be set up after a conveyance 
has been executed and where registra- 
tion has not been effected. Difference of 
opinion has arisen whether in such circum- 
stances a suit for specific performance 
would lie In Syamkishore De v Umesh 
Chandra Bhattacharjee (15) and Akl: v.Daho 
(29) ability so to sue appears to have been 
found and adopted as a ground for accept- 
ing an ‘equitable defence against disposses- 
sion. A contrary view was however been 
taken, as regards the maintainability of a 
suit for specific performance in such cir- 
cumstances, in a series of decisions in this 
Oourt— V enkatasamá v. Kristayya (17) Tha- 
yarammalv Lakshmw Ammal(18) and Kam- 
riseti. Satyanarayana v Yeerankt China 
Venkatarao (21). The reasoning followed 
1s that to permit a person who holdsan un- 
registered conveyance to sue for specific 
performance would be to permit him to 
evade the provisions of the Registration 
Act, which supplies him with the special 
remedy of enforcing registration upon 
special terms as regards limitation, In the 
case last cited, the learned Chief Justice 
has given reasons for his disagreement with 
decisions to the contrary, which ‘take 
upon themselves by a side wind to get rid 
of the period of limitation strictly imposed 
by the express words of the Statute.” I 
would add that the remedy given by the 
Registration Act 1s in itself a special mode 
of enforcing specific performance, and that 
where a special mode is prescribed the 
general mode is by implication excluded. 
It does not necessarily follow, however, 
that even upon this view of the law a de- 
fence of part performance may not be 
maintained by one who holds an unregis- 
tered conveyance. There appears to have 
been no decision upon the point, so that I 
rely upon analogical reasoning. The ob- 
jection that, since the defendant might - 
have sued to enforce registration and so 
complete his title, and that therefore equity 
will not protect him, seems to me to have 
little if no greater force than ıt has where 
the tranaction has not reached the state of 
a sale deed, because there too the defendant 
could have sued for specific performance, 
If in the latter circumstances omission 
to sue, and allowing the claim to become 
barred, do not bar the defence, Iam unable 
to see how in the former circumstances 

(29) 105 Ind Cas, 63, 7 Pat, 95; A. I. R. 1928 Pat, 44; 
9 P L T. 308, 
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the equities are differently affected. I 
think accordingly that the mere fact that 
the appellant here had a sale deed, and 
even the further fact that he did endeavour 
to get ıt registered through the machinery 
of the Registration Act, do not of them- 
selves destroy such equities as may exist 
in his favour. 

Coming now to the second condition 
stated in Fry, wz, that “the acts of part 
performance must be such as to render 16 a 
fraud in the defendant to take advantage 
of the contract not being 1n writing" we may 
replace the ast words by “to take advant- 
age of the absence of a registered deed of 
conveyance," to bring the proposition into 
accordance with our law of transfer. For 
the leading English case which applies this 
test we have to go again to the judgment of 
Lord Selborne in Maddison v, Alderson (8). 
"In a sut founded on such part perform- 
ance,” he observes, “the defendant is really 
‘charged’ (the word is taken from s 4 of 
the Statute of Frauds) upon the equities re- 
sulting from the acts done in execution of 
the contract, and not (within the meaning 
of the Statute) upon the contract itself. If 
such equities were excluded, injustice of 
a kind which the Statute cannot be thought 
to have had in contemplation would follow.” 
This passage with others from the same 
judgment, are cited by Romer, J, in 
Rawlinson v. Ames (9) which was an 
action brought for specific performance 
upon an oral contract to lease a flat 
in pursuance of which the plaintiff 
undertook extensive alterations to suit the 
taste ofthe proposed lessee. The defend- 
ant set up the Statute of Frauds as a defence, 
and the learned Judge had to consider 
therefore “whether there are here sufficient 
acts of part performance to take the case out 
of the Statute” Thejudgment contains an 
instructive review of earlier decisions, 
undertaken for the purpose of ascertaining 
the principles upon which the doctrine 
really rests. As to this, 16 18 sufficient 
to say that the conclusion is reached 
that the law stands as laid downin Fry; 
and asto the special facts of the case the 
learned Judge says: 

" It oniy remains to consider whether the 
acts of the plaintiff were such as to render ıt 
afraud in the defendant to take advantage 
of the contract not being in writing. As to 
this I can feel no doubt. Iam satisfied that 
had the plaintiff lad out the flat in the 
manner that she herself wished, it would, 
when constructed, have differed materially 
from what itis at present, As a result of 
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acceding tothe requests and suggestions 
of the defendant she 18 now possessed of 3 
flat which 18 not likely to commend itself 
totenants It would cost her a sum of 
about £ 177 to alter the flat to a condition 
in which 16 would be possible for her to let 
it to other persons. She has therefore, ia 
carryings out her part of the contraci, 
materially changed her position for ths 
worse," 

Ido not think that the Indian Court) 
have applied the doctrine otherwise than 11 
accordance with these principles. In ths 
Privy Council case, Mahomed Musa v. Aghor: 
Kumar Gangulr (6) already referred to, 
which may besaid to have established the 
rule in this country, their Lordships quota 
with approval Lord Selborne in Madd3so: 
v. Alderson (8) where he dwells upon tho 
injustice which would be brought if tha 
equities were excluded. In most of tha 
cases decided by the High Courts in Indi, 
some of them before this Privy Oounc'l 
judgment, the question has been whether 
the doctrine 1s applicable at all rather thaa 
whether the circumstances justify its ap- 
plication—see for example Salamat uz-c - 
man Begam v. Masha Allah Khan (13) and 
Lalchand v. Lakshman (12). A marked 
feature of many of these cases ıs that com- 
paratively rarely 18 the expression “ pa;t 
performance " used at all, and equity, in 
its quest for a basis, has wavered between 
that principle and the principle of a fiduc:- 
ary relationship. 

The truth seems to be, as that circun - 
stance would suggest,that the two principles 
are really in essence identical Itis acor- 
dition of the apphcation of each that tke 
promisee should be ready to complete the 
contract, that the promiser should resist cr 
neglect its completion, and that some 
wrong—whether its description be as fraud, 
breach of faith, injustice or unfairness—.s 
thereby occasioned to the promisor. \ 
necessary condition of thisis that a trurt 
should subsist between the parties, and 
having found that this condition is hee 
absent, the foundation goes for a defence 
of part performance, equally with a defence 
based upon a fiduciary relationship, 

To save the appellant from the cons- 
quences of this conclusion Mr. Ragha:a 
Rao has fallen back upon the theory of sn 
equitable title or equitable estate. As socn 
asthe appellant was put 1n possession under 
the agreements to sell, he argues, he acquir- 
edan equitable title to the property, and 
nothing that he might have done after- 
wards—even to the foregoing of asale-deed - 
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could divest him of it. The contention is 
of course based upon the English principle 
that a contract for the sale of land creates 
such a title,which differs from our law, 
that such a contract does not of itself create 
any interest in the land. 

This difference declares itself in the rules 
embodied ins. 55 of the Transfer of Pro- 
perty Act with respect to the rights and 
obligations of seller and purchaser up to the 
date of sale—rules which discountenance 
the theory of an equitable ownership in 
existence before that date. “The law of 
India "say their Lordships of the Privy 
Council in Webb v. Macpherson (10), ‘‘speak- 
ing broadly, knows nothing of the dis- 
tinctaon between legal and equitable pro- 
perty 1n the sense 1n which that was under- 
Btood when equity was administered by the 
Courtgof Chancery in England." In Sandu 
Val v. Bhikchand Surajmal (30), where 
the question of part performance arose, 
Fawcett, J. was able to concede the validity 
of that defence while holding that the 
English rule, that a contract for the sale 
of real property makes the purchaser the 
owner in equity of the estate, 18 clearly op- 
posed to the express provisions of s. 54. 
For the latter proposition he referred to 
another Privy Council judgment Maung 
Shwe Goh v. Mung Inn (31). The citation 
of further authority 18 unnecessary, The 
equitable rights arising out of an agreement 
to sell, even when followed by possession, 
are rights ın personam, and ıt is as such and 
not otherwise that a Court applying prin- 
ciples of equity will enforce them, 

I agree accordingly that the appeals 
should be dismissed with costs, and that the 
civil revision petition should be dismissed 
without costs. 


v. N.V. Appeals and petition dismissed. 


(30) 75 Ind. Cas 118, 47 B. 621, 25 Bom L.R 381, 
A I R 1923 Bom 473 

(31) 38 Ind Cas 938, 44 O. 542, 21 M L T 18, 
15 A. L. J 82,(1917)M W N 117, 32 M. L J 6, 
25 O.L J 108, 19 Bom L R. 179, 21 O, W.N 
500, is W. 532, 10 Bur L T 69, 44 L A 15 
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MADRAS HIGH COURT. 
OiviL Ruviston Perrrion No, 1664 or 1927, 
April ,11, 1929. 

Present: —Mr. Justice Jackson. . 
REKAPALLAI MALLIKHARJUNA RAO 
NAIDU— PETITIONER 
versus 
PILLARISETTI BUTOHI 
VENKATARAS NAIDU— RESPONDENT. 

Cw Piocedure Code (Act V of 1908), s 115— 
Muncipal Electron—Ballot paper, validity of—Order 
of District Judge, whether open to revision 

The question whether a ballot paper is valid or 
net ıs one of fact on which, underr, 12 ofthe Rules 
for decision of disputes relating to election to local 
bodies, the Judge’s order 18 final and not liable to 
be interfered with under s 115, Civil Procedure 


Code, by the High Court 
M Abboya Goundar v. Sherk Dawood Saheb (1), fol- 


lowed 
Petition under s 115 of Act V 
of 1908 and s. 107 of the  Govern- 


ment of India Act, praying the High Court 
to revise an order of the District Court 
of Kistna at Masulipatam, in O.P. No. 64 
of 1927. 

Mr. T. M. Krishnaswami Iyer and N. 
Rama Rao, for the Petitioner. 

Mr. P. Venkatramana Rao, for the Res- 
pondent, 

JUDGMENT.—Mr. T. M. Krishna- 
swami Iyer has narrowed the discussion 
of this petition toone point, whether the 
learned Judge was justified in holding 
to be valid ballot paper 252 which con- 
tains & cross in col. 2 instead of in 
col 3 of the voting paper. 

1 do not see how this can be other than 
a question of fact on which, under r. 12 
of the Rules for Decision of Disputes, the 
Judge’s order 18 final. [Vide M. Abboya 
Goundar v. Sherk Dawood Sahib (1)]. The 
petition must, therefore, be dismissed with 
costs. 

I may remark, however, that the voting 
paper is not as clear as ıt might be. 
The heading of col. 3 is “The mark 
should show the pleasure of the voter.” 
Why “not puta mark here after the name 
of the candidate you choose.” In the hurry 
ofan election everything cannot be left to 
oral instruction. 


v. N. V. Petition dismissed. 


(1) (1927) M. W N, 842 
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NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 
Crvin Raviston No. 136 or 1929. 
August 7, 1929. 
Present. —Mr. Jackson, A, J. O. 
PANDU— APPLICANT 
VETSUS 
BAPUDAS AND oTHERS—NON- 
APPLICANTS 

Cul Procedure Code (Act V of 1908), s 115—Loss 
of document—Sufficiency of proof—Finding of trial 
Court, whether can be disturbed im revision 

Whether or not sufficient proof of search for, or loss 
of, an original document, to lay a ground for the 
admission of secondary evidence, has been given is 
a point proper to be decided by the Judge of the 
first instanee and depends very much on his 
discretion A conclusion that a lossof a docu- 
ment isnot proved isnot, therefore, open to revi- 
sion under s 115, Cıvıl Procedure Code 

Harrwn a Debt v Rukmin Deb: (2), followed. 

Jogunnessa Babi v Satish Chandra Bhaitachajr (3), 
Pandurang Gomnd v Marfuzbhar (4) and Hap 
Dawan Sujat Ah Khan v. Bhoo Singh (5), disting- 
uished. 


Application for revision of an order of 
the Sub-Judge, Second Olass, Chanda, dated 
us at February, 1929, in M. J. Oase No. 84 
of 1928 

Mr. V. N. Herlekar, for the 
cant. 

Mr. V. V. Kelkar, for the Non-Appli- 
canis. 

ORDER.—This is an application for 
revision of an order dismissing an objec- 
tion under O. XXI, r. 58, Civil Procedure 
Code. 

The non-applicant has argued that there 
can be no revision under s. 115 of the Civil 
Procedure Code and he has relied upon the 
ruling in Shamsherkhan v. Abdul Sattar- 
khan (1)in which it has been held that 
this Court will not interfere in revision 
when another remedy 1s open to the ag- 
grieved party and where no great injustice 
or inconvenience would follow from its 
refusal ;to act. In any case, ıt 18 urged 
that there has been no material irregularity 
in the exercise of the lower Court's jurisdic- 
tion, This appears to me to be correct. 
What 1s objected to in the lower Court's 
decision is that it hasfound the loss of a 
decumentnot proved and has, therefore, 
refused toadmit secondary evidence. As 
their Lordships of the Privy Council have 
laid down in Harripria Debi v. Rukmine 
Debi (2) whether or not sufficient proof of 
search for, or lossof, an original document, 


x =. a Cas 70,22 N L R. 3, A LR 1926 
ac kn O 438; 19 1. A. 79; 6 Bar, P. O, J, 177 
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to lay a ground for the admission of seccnd- 
ary evidence, has been given, i88 print 
proper to be decided by the Judge of irst 
instance, and is treated as depending very 
much on his discretion. In coming t» a 
conclusion of fact that theloss of the dccu- 
ment was not proved, it 18 impossible to 32y 
that the lower Court has refused to exercie¢ 
Jurisdiction or has exercised 1ts jurisdictioa 
with material irregularity. 

I have been referred to the decisior 1n 
Jogunnessa Bibi v. Satish Chandra Bha ti - 
chary (3) which lays it down that the ex- 
pression “acted illegally" in s. 115 ofthe 
Civil Procedure Code 18 an indefinite ex- 
pression which empowers the High Courts 
to interfere and correct gross and palpeble 
errors of subordinate Courts, the justificu- 
tionfor the interference being determined 
upon the grossness and palpableness of the 
error complained ofand upon the granny 
of the injustice resulting from it, I am not 
prepared to say that there is any grose or 
palpable error in this case which weuld 
justify unterference in revision. Moreover, 
as I have already pointed out, the applicant 
has another remedy and so there 18 no giave 
injustice to be redressed. 

I have been referred to the decisior of 
this Court ın Pandurang Govind v. Mav?u:- 
bhai (4) but that decision gives no as318i- 
ance in the present case, as it dealt with 
acasein which an erroneous view of the 
scope of a section of the Civil Procecure 
Code had been taken by the lower Ccuit. 


Againin Haji Dewan Sujat Ali Khan 
v. Bhoo Singh (5) it was eld 
that the word "conclusive" in r 0/3 


of O XXI does not preclude revision 
and the order of the lower Court was rey ers- 
ed buton the ground thatit had wrougiy 
goneinto the question of title, that iu, it 
had exercised a jurisdiction not vestec in 
it. This decision also is no authority for 
interference in the present case. 

I dismiss the application with coste. L 
fix Pleader's fee at Rs. 25. 

G. R. D. Application dismissed. 

(3) 78 Ind Cas 958,51 C 690, 280. W.N 579,39 
CL J434AIR 1924 Cal 633 

(4) 92 Ind Cas 49, A.I R 1926 Nag 257 

(5) 103 Ind. Cas. 12, 10 N. L, J. 155, A. L. R, 1727 
Nag. 286. 
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NAGPURJUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp O1vin APPEAL No. 131-B or 1928. 
August 23, 1929, 
Present:—Mr. Subhedar, A. J. C. 
Syed RAJMOHAMAD AND ANOTHER 
— APPELLANTS 
versus 
GOPAL AND OTEERS— RESPONDENTS. 
Transfer of Property Act (IV of 1882), s 58— 
Auction-pui chasers and persons becoming creditors 


after date of transfer, whether entitled to avoid 
transfer 


A transfer cannot .be impeached under s 53, 
Transfer of Property Act, by a person who was 
not a creditor at the time of the transfer. 

Awadhut v Punjap (1), followed 

An auction-purchaser at a sale in execution of a 
decree is not a subsequent transferee entitled io 
impeach a previous transfer under s 58 of the 
Transfer of Property Act, inasmuch as that section 
relates only to transfers by the act of parties, 


Appeal against a decree of the First 
Additional District Judge, Akola, dated the 
iy EDU. 1928, in Civil Appeal No. 168 
of 1927. 


Mr. G. G. Hatvalne, for the Appel- 
lants. 

Mr. R. M. Bhagade, for the Respon- 
dents. 

JUDGMENT.—The facts leading to 
this second appeal are these. On 4th Feb- 
ruary, 1925,thesecond defendant sold his field 
No. 169, area 31 acres and 36 gunthas’ to the 
first defendant who mortgaged the same 
with the plaintiff on 26th June, 1925, for 
@ consideration of Rs, 325, the second 
defendant being asurety to this transaction. 
In execution of hus simple money decree 
obtained against the second defendant in 
December, 1925, the third defendant 
purchased this field in the auction sale 
long after the mortgage in plaintiff's 
favour. An objection filed by the first 
defendant in the execution proceeding 
of the third defendant’s decree on the 
basis of the sale in his favour was 
rejected on 12th December, 1925, on 
ex ground that the sale was fraudu- 
ent. 

The plaintiff brought the suit, out 
of which this second appeal arises, in the 
Court of the Second Class Subordinete 
Judge, Akola, to enforce his mortgage. 
The case proceeded ex parte against the 
first two defendants but the third and 
fourth defendants who are father and 
son resisted the claim on the grcund that 
the original sale of the mortgaged field 
by the second to the first defendant was 
yoid being without consideration and 
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intended to defraud certain creditors of 
the second defendant including themselves. 
The contending defendants also denied 
the mortgage-deed sued upon and urged 
that the order in the execution proceed- 
ings disallowing the objection not having 
been set aside was final and binding on 
the plaintiff who was the legal represent- 
ative of the first defendant. 

The trial Court held the execution of 
the mortgage-deed in suit duly proved 
but not the passing of the consideration 
thereunder. It further held that the sale 
of the mortgage field by the second to 
the first defendant was void, having been 
made without consideration and in fraud 
of the creditors of the second defendant. 
It also held that the order in the execu- 
tion proceedings bound the plaintiff. Asa 
result of these findings the plaintiff'ssuit was 
dismissed, 

On appeal by the plaintiff to the 
Additional District Judge, Akola, all the 
aforesaid findings were set aside and the 
plaintiff's claim decreed. The lower Appel- 
late Court held that there was considera- 
tion for the mortgage-deed sued upon; 
that the sale of the mortgage field in 
favour of the first defendant was genuine 
and not fraudulent and that the order 
in the execution proceedings against the 
first defendant was not binding against 
the plaintiff who could not be called the 
legal representative of the objector (defend- 
ant No, 1). 

The defendants Nos, 3 and 4 have, there- 
fore, filed this second appeal. The first 
point pressed by Mr. MUatvalne for the 
appellants was thatthe case should be 
remanded for a trial de novo because the 
Courts below committed an error in 
thinking that the saleof the entire mort- 
gaged field by the second to the first 
defendant was effected by only one sale- 
deed dated 4th February, 1925, (Ex. P.3), 
while, asa matter of fact, the entire 
field was conveyed piecemeal under two 
sale deeds, Exe. P-3 and D 3. dated 12th 
November, 1924 By the latter deed only 6 
acres of the entire area was conveyed for 
a cash consideration of Rs. 1,000 and by 
the former the rest of the area, vz., 25 
acres and 36 gunthas was sold for 
Rs. 6,000. 

There is no doubt that the two lower 
Courts should have taker into considera- 
tion both these sale-deed3, but since the 
evidence on record ws sufficient to 
determine the main ccestion of the 
genuineness or otherwis; of the sale of 
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the mortgaged field by the second to the 
first defendant, I proposed to proceed 
under s. 103, Civil Procedure Code, and 
‘decide the question here instead of 
Temanding the case for a fresh trial. Ac- 
cordingly I allowed the Pleaders on both 
sides to argue all questions of fact involved 
in the case, 

It seems to me, however, that for the 
disposal of the present appeal it 18 not 
at all necessary to decide the question 
if the sale of the mortgaged field in 
favour of the firat defendant was voidable 
under s. 53 of the Transfer of Property 
Act under which alone, ıt is conceded 
by Mr. Hatvalne, the appellants challenged 
the sale, forlam clear that the appellants 
have no locus standı to impeach the same. 
It 18 also conceded that the previous 
order in the execution proceedings 18 not 
binding on the plaintiff, 

In para 6 of the 
filed on behalf of the appellants in the 
trial Oourt if was stated that at the 
time of the transfer of the mortgaged 
feld by the second to the first defendant, 
the former was indebted to the appellants 
to the extent of Rs. 1,200 and that there 
were certain other creditors, but the 
extent of their debts was not specified 
and it was pleaded that the transfer was 
intended to defraud these creditors. In 
reply, the plaintiffs Pleader controverted 
these facts and 1t was, therefore, incumbent 
upon the appellants, in the very first 
instance, to establish the existence of 
their own debtson the date of the transfer 
sought to be impeached. Mr. Hatvalne 
candidly admitted that there is no proof 
upon the record to establish this fact. In 
other words, 1618 not proved that thesecond 
defendant was indebted to the appellants 
at all on the date he made the transfer of 
the field to the first defendant which 18 
the subject of the mortgage in suit. It 
follows, therefore, that the appellants not 
being creditors at the date of the 
transfer cannot impeach the same under 
the latter portion of the first part of 8.53 of 
the Transfer of Property Act. 


It ıs equally clear thatthe appellants 
being merely auction-purchasers of the 
mortgaged property have no right to 
challenge the sale in favour of the defend- 
ant No. 1 mortgagor, under the firat part of 
8. 53 of the Transfer of Property Act. In 
Awadhut v. Punjajı (1) it was held by Sir 
Henry Drake-Brockman, J. O., following 


(1) 53 Ind. Cas, 208, 


written statement 
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Vasudeo Raghunath v. Janardhan Saoa' nw 
(2) that an auction-purchaser at a sele 1n 
execution of a decree is not a “subsequent 
transferee” entitled toimpeach a previous 
transfer under s 53 of the Transferof Pro- 
perty Act for the reason that “that section 
relates only tc transfers of property by the 
act of parties, as appears from the preamble 
to the Actand also from 8. 5 which defines 
a transfer of property asan act by which a 
person conveys property: an execution cale 
does not satisfy either the preamble o: .he 
definition,” It is thus obvious that the 
appellants cannot rank for the purpo:es of 
8. 93 as persons “having an interest," 1a the 
property,the transfer of which i8 sought to 
be challenged. 

For the reasons set forth above, the cecrea 
appealed against is confirmed and this 
appeal dismissed with costs. 

&. E. D. Appeal dasmassec, 
(2) 29 Ind. Cas. 497, 39 B, 507, 17 Bom. L., R 522 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPEAL No. 78 or 1928, 
July 31, 1929. 
Present:—Mr. Staples, A J. O., and Mr. 
Mohiuddin, A.J. O. 
ABDUL RAHIMAN AND ANOTHER- - 
APPELLANTS 
versus 
ABDUL HAFIZ AND OTHERS—RESPONDE :T8, 


Muhammadan Law—Acknowledgment of e n— 
Acknowledgment that boy was brought up asso , he- 
ther sufficeent—Law applicable to Sunnis —1 v af 
lofe-estate by Wall, whether passes absolute es o- 


In order that an acknowledgment of on- 
ship may  estabhsh  patermty and  legiuracy 
under the Muhammadan Law there nust ca 
definite acknowledgment of  paternty ke a 
man to say that he has brought upa boyas n -on 
1s not acknowledgment of sonship or paternity a dis 


infact the reverse masmuchas it contiadiki, the 
physical relation of father and son and nctead 
asserts that the man has brought up some oth r voy 
as hıs son [p 37, col. 1.] 

Under the Muhammadan Law applicable to sunis 
no life-estates are recognized and when a /if-cst !o i8 
given the effect 18 that a full share is transferred |p. 
37, cols 1& 2.] 

Abdul Karım Khan v Abdul Qayum Ahan 7) .nd 
Babu Lal v Ghansham Das (3), followed. 
Amrit Bib v Mustafa Husein (4), 
Khan v Faroog Ahmad (5), Abdul Kahi v. 
Athumansa (6) and Nazır Alı Shah v. Sughit loy 

(7), followed. 


Bah «te var 


Appeal from a decree of the Dis- 
trict Judge, Ohhindwara, dated the 13th 
March, 1928, ın Civil Suit No. 14 of 132/, 
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Dr. N.U. A. Siddig and Mr. M. R. Bobde 
for the Appellants. 

Messrs. P. S. Kotval and Abdul Razak, 
for the Respondents. : 

JUDGMEN'T.—This is an appeal from 
the decree of the District J udge, Chhind- 
wara. The appellants had brought a suit 
for possession of three villages in the 
Chhindwara District on the grounds that 
those villages belonged to their grandfather 
Nasiruddin, and that they were bequeathed 
by him to his widow Amirbi and on her 
death to their father Abdul Karim. The 
District Judge at first framed the following 
two preliminary issues :— 

"1. Did the Willif proved confer any 
vested interest on Abdul Karim ? 

“2. Whether acknowledgment of a son 

who 1s not a natural son and known not to 
be has the same effect in Muhammadan Law 
ind acknowledgment of the fact of patern- 
ity". 
. The District Judge found, on the first 
issue, that Abdul Karim obtained no 
vested interest and that the plaintiffs had 
no case, and, on the second issue, that the 
acknowledgment of a son must be an 
acknowledgment of paternity. These 
findings, we think, were really sufficient 
to dispose of the case, as the appellants’ 
whole case rested on the alleged fact that 
their father Abdul Karim was acknowledg- 
ed as son by Nasiruddin. The District 
Judge, however, allowed the appellants to 
file an amended plaint and then framed 
the following issues :— 

“1. Whether Nasiruddin acknowledged 
Abdul Karim as his legitimate son ? 

“2. Who or what were Abdul Karim's 
parents? 

“3, Was such acknowledgment valid to 
make Abdul Karim an heir ?", 

He then delivered the final judgment 
and in that judgment found that Nasirud- 
din did not acknowledge Abdul Karim as 
his legitimate son, that Abdul Karim’s 
parents were a Gond woman andan unknown 
father, and that the 3rd issue did not 
arise, but that had there been an acknowledg- 
ment it would have been valid. 

The whole case depends upon whether 
Abdul Karim ean be held to be the son of 
Nasiruddin or not. The case put forward 
by the learned Counsel for the appellant 
is somewhat curious and we think that 
there 18 à confusion between acknowledg- 
ment of paternity and acknowledgment of 
legitimacy. A great number of authorities 
were cited in support of the proposition 
that according to Muhammadan Law, ifa 
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man acknowledged a child as his son, that 
acknowledgment was valid and suflicient 
to establish the fact of sonship, provided 
that the relationship of father and son wag 
not impossible, 2. e., the father was at least 
twelve years older than the son and there 
existed no insurmountable barrier to a 
valid marriage between him and the 
mother of the child. This matter has been 
very fully diseussedin Zakir Alt v.. Sograbai 
(1) and we do not quarrel with the view 
of law as set forth by the learned Oounsel 
for the appellants, but in the present case 
the question is really one of fact, wz, 
whether there was any aknowledgment by 
Nasiruddin that Abdul Karim was his son. 
It 15 quite clear that there must be a defi- 
nite acknowledgment of paternity and that 
any other acknowledgment is meaningless. 
Now, in the present case the only direct 
piece of evidence before usis the Will ex- 
ecuted by Nasiruddin on the 9th Apri, 
1888, which is admitted by the parties and 
has been filed as Ex. P-l. That Will con- 
tains the statement of Nasiruddin himself, 
and the relevant portionis “Musammat 
Amirbi my wife by marriage and myself 
have brought up Abdul Karim and Musam- 
mat Mariambi my wife by nika and myself 
have brought up Abdul Kadar, 1 e., we 
have brought them up both as our own 
sons from their birth. They both shall be 
after my death the owners of the property 
left by us, That is, Abdul Karim shall be, 
after my death and the death of my wife 
Amirbi, owner of all moveable and immove- 
able property, 2, e. malguzari villages, cash, 
ete , left by myself and my wife Amirbi, and 
Abdul Karim shall be, after my death and 
the death of Musammat Mariambi, my wife 
by mika the owner of all the property left 
by me and my wife by mka,” 

Now, this, we think, canaot be construed 
into any acknowledgment of paternity. On 
the other hand, 16 seems clear that Nasir- 
uddin states that he and his wife Amurbi 
had brought upa boy Abul Karim and he 
and his other wife Marıe mbi had brought 
up another boy Abdul Kedar. The words 
used are “pala hua” gud “palna” we 
think, means “tosupr<rt and to bring 
up”, It cannot import any meaning of pat- 
ernity orsonship. There 1s also a definite 
statement by the appellan' Abdul Rahiman 
on record as the plaintiff ¿s follows:— 


“Thave no money, Ido n.u know whose son 
Abdul Karim really was." There is also the 


(1) 43 Ind. Cas, 883, 15 N, L, R, 1. 
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statement of the plaintiffs’ Pleader Mr. 
Ghatpande as follows:— 

“Abdul Karim was not the natural son 
ef Nasiruddin but was his acknowledged son. 
1 do not know why he was acknowledged 
as a son”. 

It is not, then, even really contended that 
Abdul Karim was the natural son of Nasir- 
uddın, but itseems to have been contend- 
ed that he was acknowledged as a son and 
was brought up and treatedasa son, and 
that such acknowledgment should be suffici- 
ent to establısh sonshıp accordıng to 
Muhammadan Law. We cannot, however, 
accept that proposition, no doubt, an ac- 
knowledgment of sonshıp will be sufficient 
under Muhammadan Lawto establish patern- 
ity and legitimacy, as laid down in Zakir 
Ali v. Segrabai (1) but there must be a 
definite acknowledgment of sonship,i. e, 
the father must acknowledge the boy as the 
son of his body. Fora man to say that he 
has brought up a boy is not an acknowledg- 
ment of sonship or paternity and is, in 
fact, rather the reverse; 16 contradicts the 
physical relation of father and son and in- 
stead asserts that the man has brought up 
some other boy as his son We are of opi- 
nion that neither under Muhammadan Law 
nor any other law will such a statement 
prove paternity or legitimacy. The 
numerous authorities cited by the learned 
Counsel for the appellants, therefore, 
are beside the point and we hold that the 
finding of the lower Oourt as regards the 
alleged acknowledgment by Nasiruddin 1s 
correct. 

The only other point to be consider- 
ed, then, 18 whether the appellants can 
claim any title under the Will executed by 
Naswuddin. That Wil was executed on 
the 9th April, 1888. Nasiruddin died on 
the 15th August. 1891. The Will which is 
filed as Ex P-1 purports to give a lıfe- 
interest in the estate to the testator's two 
wives Ámirbi and Mariambi, stating that 
they should both live together in harmony. 
It was further laid down that after Amirbi's 
death Abdul Karim should be the owner of 
the moveable andimmoveable property in 
her possession and after Maniambi's death 
Abdul Kadar should be ın possession of all 
the moveable and 1mmoveable property left 
to Mariambi,? e , 1n the terms of the English 
Law, & life-estate appears to have been 
created in favour of the two widows and 
after their death to Abdul Karim and Abdul 
Kadar. The learned District Judge rightly 
held that under Muhammadan Law applica- 
ble to Sunnis no life estates are recognized 
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and that when a life-estate is given the 
effect 18 that a full share is transferred. In 
this connection reference was mad io 
Abdul Karim Khan v. Abdul Qayum Kiar 
(2) and Babu Lal v. Ghansham Das (3). This 
position appears to be 1ncontestable and f 
the Wil is valid, the two widows Am rbi 
and Marambi would take an absolute 
estate. The argument put forward by the 
learned Counsel for the appellants was 3 het 
only the usufruct of the property was given 
tothe widows and that the Will must re llv 
be read as a bequest in favour of the Ləşs 
Abdul Karim and Abdul Kadar. This, we 
think, is clearly a forced and wrong inter- 
pretation of the Will. There is nojmen ica 
of usufruct and, on theother hand,1 15 
clearly stated that the two wives shall lave 
the whole property, moveable and im- 
moveable, during their life. It 15 st ted 
that Abdul Karim and Abdul Kadar sall 
be the owners of the property, but «n'y 
after the death of the two wives. I :s 
clear, then that there was to be no res ric- 
tion upon the ownership of the two w.ves 
during their life-time. Weare of opinion 
that it must be held that there was a devise 
of a life-interest in favour of the wicows 
and the effect of such a devise will be to 
pass an absolute property in favour of the 
widows. It hasalso been rightly conter ded 
that under Muhammadan Law there 13 no 
limited estate. This proposition, in fac , 15 
much the same as the proposition .hat 
Muhammadan Law does not recognize a life- 
interest and 1t 18 also correct. 

In this connection we have been refered 
to Amrit Bibi v. Mustafa Husain (4), Bi- 
khtawar Khan v. Farooq Ahmad (5), A dil 
Rahiman v. Uthumansea (0) and Nazır | A^ 
Shah v. Sughra Bibi (7). It follows, then 
that Amirbi had full power to alienate the 
property and that the alienations cannot 
now be called into question. 

Some attempt was made by the leained 
Counsel for the respondents to argue chat 
the Will would be invalid unless it was 
assented to by the heirs. This point 18 not 
now material because, in any case, the 
appeal must be dismissed and the plain ufs’ 


(2) 28 A 342, A, W N (1906)25,3A L 13 

(3) 70 Ind Cas 84, 44 A 633, 204 L J 466 A I 
R 1922 All 205 

(4) 77 Ind Cas 66, 21A L J 750, A I. R2: 
All 20, 46 A 28 

(5) 37 Ind Cas 423, 30 L J 639,190 c 
19 


(6) 85 Ind, Cas. 945, A I R 1925 Mad, 997 

(7) 54 Ind. Cas 853, 1 Lah 302,2 U P R 
(Lah ) 61, 67 P. W. R. 1920, 2 Lah L J. 117 152 P. 
L. R 1920 
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case must fail, but it is clear, we think, 
that such an argument cannot now be put 
forward in view of the fact that the Will 
was clearly admitted by the defendants’ 
Pleader in the lower Court. It was also 
not contended that there were any other 
heirs of Nasiruddin or thatthe heirs did 
not assent to the Will. It cannot now 
therefore, we hold, be pleaded that the Will 
was invalid because it was not consented 
to by the heirs. The Will, then, must be 
held to be valid, but according to Muham- 
madan Law it passed an absolute estate to 
thetwo widows Amirbi and Mariambi and 
they had full powers of disposition over 
the property. 

We are of opinion, therefore, that the suit 
was rightly dismissed by the District Judge 
on the preliminary issues framed and that 
there is no cause for interference in appeal, 
nor is it necessary to decide any other 
issues in the case. The appeal is, therefore, 
dismissed and the decree of the lower 
Court is confirmed. All costa of the appeal 
will be borne by the appellants. We allow 
only one set of Pleader's fees for the res- 
pondents, which shall be distributed 1n the 
following proportion: three-fourths to res- 
pondents Nos. 1, 3 and 4 and one-fourth to 
respondents Nos. 2 and 5. Gostsof the 
suit will be borne as ordered by the lower 
Court. 

G., R. D, Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MiscELLANEOUS Juniorar Oase No. 58 or 1928, 
September 10, 1929. 
Present:—Mr. Macnair, Ofig. J.C and Mr. 
Jackson, A. J. O. 
COMMISSIONER or INOOME-TAX— 
APPLICANT 
versus 
KIKABHAI—NoN-APPLICANT. 

Income Tax Act (XI of 1922), s 2 (14)—Fum—Re- 
gistratvon —Partners agreemg to dinde profits when- 
ever necessary or convenient —Frm, whether entitled to 
registration Contract Act (IX of 1872), s  289— 
Partnership, essentials of, 

Three brothers owned a shop ın which each had 
one-third share A certam sum of money was with- 
drawn from the business each month for their jomt 
household expenses and each brother took alsoa 
certam sum each month for his pocket expenses 
The restof the profits were leftin the business 

Held, that the three brothers constituted a firm 
within the meaning of 8, 239, Contraet Act, and wore 


COMMISSIONER OF INCOME-TAX 9, KIKABHAI, 
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entitled te become a registered firm under s, 2 (14) of 
the Income Tax Act 

In order to constitute a paitnership 16 1s not 
necessary that the profits should be shared at any 
paiticular time Partners can leave their profits 1n the” 
business, and the real test is whether each could 
withdraw his share, if he so desired 


Mr. D. N. Choudhry, R. B., for} the 
Applicant. 
Mr. M. B. Niyogi, for the Non-Applicant, 


ORDER.— Under s. 66 (1) of the Income 
Tax Act the Commissioner of Income Tax 
has submitted the following point of law 
for decision :— 

"Whether the three Shia Bohra brothers 
of Raipur, i,e, Kikabhai, Ibrahimji and 
Taher Bhai, who have inherited the property 
and business of their father Abdulali, who 
are living, messing and carrying on basi- 
ness jointly, who keep no accounts of the 
income made during the year, who keep 
no separate ledgers in their books of account 
for themselves, who have no intention to 
do so in future and who have no intention 
to divide their profits, could be declared 
‘a registered firm’ under s. 2 (14) of the 
Income Tax Act.” 

The three brothers do business under 
the name of A Ahmadjibhai. They 
live together with their mother 
and each month Rs. 530 1s withdrawn 
from the shop, of which each of the 
brothers takes Rs. 50 for personal expenses, 
and the mother Rs. 80 for her personal 
expenses and Rs, 300 for household expenses. 
The rest of the profits are left in the busi- 
ness. It seems to us that the three brothers 
can be held to constitute a firm within the 
meaning of s, 239 of the Contract Act, 
because they do intend eventually to 
share among them the profits of the shop. 
The definition of “partnership” in that 
section does not require the profits to be 
shared at any particular time, Partners 
can leave their profits in the business, and 
the real test 1s whether each could withdraw 
his share, if he so desired. In the present 
case, 16 would appear that the arrangement 
between the brothers 18 such that one of 
them could not withdraw only his share of 
the profits; but each could withdraw from 
the business and demand his share of the 
assets including the accumulated profits. 

The Commissioner of Income Tax con- 
tends however, that not every firm 1s entitl- 
ed to be registered under s 2 (14) of the 
Income Tax Act. A firm desiring registra- 
tion must furnish prescribed particulars in 
the prescribed manner to the Income Tax 
Officer. In the form prescribed in the 
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Indian Income Tax Rules a certificate has 
to be given that the profits for the year last 
ended have been or willbe actually divided 
orcredited in accordance with the shares 
shown in the partnership deed. In the 
present case, the certificate given is that 
the profits of the year ending Diwalr 1926 
will be actually divided or credited. The 
certificate is in order, but the Commissioner 
alleges that it is incorrect, because the 
brothers have no intention to divide or 
credit the profits. The certificate to be 
given 18 not that the profits will be divided 
or credited within some fixed period ; and 
it seems to us that when a certificate in the 
prescribed form is given in good faith, 1f the 
applicants do constitute a firm, that firm is 
entitled to be registered. 

In the present case we are satisfied that 
the certificate was given in good faith. 
There 18 no doubt as to the facts, The 
brothers have each got a one-third share 
in the shop that they own and that 18 not 
denied. They intend to divide the assets 
whenever it may be necessary or convenient 
for them to do so, and on the division being 
made, each will necessarily get a share of 
the profits made during each and every 
year that they carried on business in part- 
nership. 

We consider that the three brothers carry 
ing on business under the name of A. 
Ahmadjibhai are entitled to become a 
registered firm under s. 2 (14) of the Indian 
Income Tax Act. 

G. R, D, Reference answered. 


——M 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
BEcoND OrviL APPEAL No 317 or 1928. 
August 28, 1929. 

Present —Mr, Subhedar, A.J O. 
GAJADHAR—APPELLANT 
versus 
Seth MEGHRAJ —RESPONDENT. 

C P Tenancy Act (I of 1920), s 89—Surrender by 
some co-tenants, when valad—Cwnl Procedure Code 
(Act V of 1908)—Plaintrff failing to prove has case, 
whether can rely upon admission andj facts 
proved by defendants—Dismissal of surt on technical 
grounds, whether proper 

A surrender by some of the co-tenants ofa hold- 
ing cannot operate as such even of their undefined 
share in the holding and the remaining co-tenants 
are in such a case entitled to remain in possession of 
the entire holding 

Nilkanth v Bhagwant (1), Sumera v. Premchand 
(2) and Sher Singh v, Kalu Sungh (3), followed, 
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Butif the surrender in question is made by ttem 
in theordinary course of management of the je nt 
holding for their benefit as also for thatof the = + a- 
tenants, the surrenderis binding on the rem a ag 
co-tenants 

Bapuv Temsa (7), relied on 

A suit should not ordimarily be dismissed on 
technical grounds 

Loola v Pyare (4), relied on 

A plaintift who fails to prove all the facta ale ed 
by him may obtain a decree, if the facts plead d vy 
the defendant and found by the Court show bin to 
be entitled to 1t 

Goma v Lahanoo (5), followed 

Appeal against a decree ofthe Durtriet 
Judge, Jubbulpore, dated the 24th Fcb- 
ruary, 1928, ın Civil Appeal No. 1.1 of 
1927. 

Mr A. Razak, for the Appellant. 

Messrs. M. B. Khwkhede, R B, and N. 
G. Bose, R, B., for the Respondent. 

JUDGMENT.—This second appeal 
raises a very nice question of law. The 
facts of the case may shortly be sta'ed as 
under:— 

One Nanheylal was a tenant hoiding 
lands in the village of Rukwara u che 
Narsinghpur District and Ohandana in the 
Saugor District. He had five Bong, 1 
Bansidhar, 2 Rajaram, 3 Jankipraead, 4 
Ohoteylal and 5 Gajadhar. The plaintiff's 
case was that even during the lifatime 
of Nanheylal, Gajadhar had seprreted 
from his father and brothers in 1913 
and got for his share the fields 11 the 
Saugor District and that he lived and 
enjoyed these fields as his separate pro- 
perty while the fields in the Narainzhpur 
District remained with the father and the 
other sons as their separate property, 
although until the death of Nanheylal in 
1918 all the fields in both the districts 
were recorded in the revenue papers as the 
holding of Nanheylal. 

The plaintiff alleged that on 11th June, 
1925, the four brothers, other than Ga, adhar 
who were the real tenants of the fields 
in the village of Rukwara, of which he 
is the landlord, surrendered them io him 
in consideration of the debt of 
Rs. 3,587-11-6, but that in the current 
settlement which was announced ir 1926 
these fields came to be recorded es the 
occupancy holding of all the five sons of 
Nanheylal. The plaintiff, therefore, brought 
the suit, out of whish this second sppeal 
arises, in the Court of the Suboriinate 
Judge, First Clase,Narsinghpurfors d2clara- 
tion thatthe settlement entry was wrong 
and that the fields should be recorded 
as his khudkasht by virtue of the aforesaid 
surrender. All the five sons of Nar heylal 
were made defendants to the suit. 
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The claim was contested by the defend- 
ants on various grounds, the principal 
ones being that there was no partition 
between them as alleged by the plaintiff 
and that the surrender by four out of 
the five tenants 1n respect of the entire hold- 
ing was void. 

TheSubordinate Judge held that there was 
no partition between the defendants, that 
all of them were the tenants of the fields 
"1n dispute that the surrender by four 
brothers operated only upon their 4/5th 
share, and that 1/5th share of the defendant 
Gajadhar in the holding was not affected 
thereby. It was accordingly declared that 
the fields to the extent of 4/5th share 
were the khudkasht of the plamtiff and to 
the extent of 1/5th share they were the 
occupancy holding of the defendant 
Gajadhaz. 

Against this decree the plaintiff pre- 
ferred an appeal to the District Judge, 
Jubbulpore, contending that the finding 
as to partition should have been in his 
favour, that ıt should have been held that 
the defendant Gajadhar had abandoned 
the holding and was not atenant thereof 


. at the date of the surrender, and that, 
therefore, the surrender operated upon 
the entire holding. Gajadhar, who was 


the sole respondent to the appeal, filed 
cross-objections contending that the 
surrender by four out of the five tenants 
was void even to the extent of their undefined 
shares in the holding and that, therefore, 
he alone was the sole tenant of the hold- 
ing. 

On plaintiffs appeal the learned District 
Judge held that the partition set up by 
the plaintiff was not proved, but that for 
the convenience of management Gajadhar 
was put in sole charge of the fields in 
the Saugor District while the rest of 
the members of the joint family remained 
in charge of the Rukwara ` fields. It 
was also held that on the death of 
Nanheylal all the five brothers became jomt 
tenants of all the fields situate in both the 
districts and that at the date of surrender 
Gajadhar defendant was a joint tenant of 
the surrendered fields, 

On the principle of law laid down in 
Nalkanth v. Bhagwant (1), Sumera v. Prem- 
chand (2) and Sher Singh v. Kalu Singh (3) 
the learned District Judge upheld the firgt 


(1) 42 Ind Cas 270, 18 N L.R 

42) 44 Ind Cas. 845, 14N L R 

(3) 80 Ind. Cas. 734, 22N L R 
Nag. 124, 


175 
62, 
17, A I. R 1925 
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contention of the respondent Gajadhar and 
rightly held that the surrender by four out 
of the five tenants of the entire holding 
could not operate even upon their undefine ' 
ed share 1n the holding, and that the sole 
remaining joint tenant Gajadhar was entitl- 
ed to remain in possession of the entire 
holding, but ıt allowed the plaintiff's appeal 
on the ground that the surrendering tenante, 
or at any rate the eldest of them being the 
manager of the joint family in charge of 
the cultivation of the, Rukwara fields, could 
validly make the surrender for the antece- 
dent debts of the family which must be held 
binding even on Gajadhar, and also on the 
principle underlying s. 41 of the Transfer 
of Property Act, that the surrendering bro- 
thers were the ostensible tenants of the 
holding being 1n sole charge of the surren- 
dered fields and that the surrender was, 
therefore, valid. 

Against this decree Gajadhar has filed the 
present second appeal. Mr. Razak, who ap- 
peared for the appellant, argued that the 
lower Appellate Court was wrong ın allow- 
ing the plaintiff's claim on an entirely new 
case which was never set up by the plaintiff 
either 1n the pleadings or grounds of appeal 
before that Court. The respondent's learn- 
ed Advocate on the other hand justifies the 
aetion taken by the lower Appellate Court 
on ground that that Court had ample 
powers to pass the decreein plaintiff's favour 
on the facts pleaded by the appellant him- 
self and the findings arrived at by Court. 
In Loola v. Pyare (4) at page 60* this Court 
hasremarked that “the tendency now 1s 
not to dismiss suits on purely technical 
grounds " and in Goma v. Lahanoo (5) it 
was held, that a plaintiff, who fails to prove 
all the facts alleged by him, may yet obtain 
ihe whole or any part of the relief claimed 
by him,if the facts pleaded by the defend- 
ant, and found by the Court, show him to 
be entitled to it. 


It is clear from the admissions of Gaja- 
dhar himself as contained in his pleadings 
and the findings of the two lower Courts 
that in spite of the fact that he succeeded 
to theholding in dispute, along with his 
four brothers, upon the death of his father, 
he never actually took any part 1n its cul- 
tivation, but that it was solely managed by 
his brothers on his behalf. Even in ihe 
vilage papers (Exs. P-9,10 and 11) his 
name did not appear asa joint tenant, 
aod his brothers were alone recorded as ten- 


(4) 33 Ind. Cas 497,12 N L R 57 
(5) 4N LR 86 


*Page of 12 N, L. R.— [Ed.] 
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ants. Butsinceno partition as alleged by 
the plaintiff was proved it was held by the 
lower Courts that the tenant of the appel- 
lant existed at the date when the 
holding was surrendered in the plaintiff's 
favour by the appellant’s four brothers 
In other words, the appellant and his four 
brothers were held to be joint tenants of 
the holding 

On the facts so found the simple ques- 
tion for determination wasif the surrender 
made by his four brothers, who were joint 
tenants with the appellant but were in sole 
charge and management of the holding, 
could operate as a valid surrender binding 
upon the appellant, Au affirmative answer 
to this question is furnished by the fol- 
lowing quotation of law from the case of 
Raght v. Cuthell (6) cited with approval by 
this Court in Bapu v. Temsa (7): 

* Every act done by one joint tenant for 
- the benefit of himself and his companion 
binds the other, but not those acts which 
prejudice the other " 

It 18, therefore, clear that ifthe surrender 
in question was made by the appellant's 
brothers in their capacity as joint tenants 
in the ordinary course of management of 
the joint holding which did not prejudice 
the appellant, then the surrender must be 
held binding upon hım Both the Oourts 
below have definitely found on the 4th 
issue that all the defendants including the 
appellant were liable to pay to the plaint- 
iff Rs. 3,587-11-6, and, therefore, the surren- 
der 1n question having been made in dis- 
charge ofthese debts could not be termed 
as an act prejudicial tothe appellant, as it 
is not alleged that the value of the surren- 
dered holding was more than the said 
amount. 

I, therefore, uphold the decision of the 
lower Appellate Oourt, though on different 
grounds that the surrender was binding 
upon the appellant. In the light of this 
finding it 18 not necessary to consider if 
s. 41 ofthe Transfer of Property Act also 
governed the present case. 

The result is that this second appeal fails 
and is dismissed with costs. 

GRD Appeal dismissed. 
(6)7R R 752 at p 754, 5 East 491, 2 Marsh 82, 9 


Esp 149 
(7) 13 Ind. Cas. 982, SN L R 29 atp 31, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SgcoND CIVIL APPBAH No. 273-B or 1928. 
Oetober 4, 1929. 

Present.—Mr. Jackson, A.J. C. 
GOVIND-DEFENDANT—ÁÀPPELLANT 
versus 
JANKIBAI AND ANOTHEE—PLAINTIFE 

AND DEFENDANT No 2—HRESPONDENTS 

Cul Procedure Code (Act V of 1908), s 11, O I 
2 2— Deemon between co-defendants, when res judua « 
—Tests—Several alrenatrons by widow—Swt to 
aside sale—Previous suat to set aside another sale -òv - 
sequent surt, whether barred under O II, 2 

A decision as between co-defendants cannot |. 
ees judacata under the provisions of s 11 of tha 
Code of Civil Procedure unless ıt was necessary ^ 
deerde an issue between them in order to grant reh ^ 
to the plamtiff [p 42,col 1] 

Mohammad Ahmad v  Zahur 
Laxman v Janoo (3), followed. 

A sub by areversionei to set aside a sale by + 
widow is not barred under O II, r 2, Civil Pi - 
cedure Code, because the plaintiff did not claim t r 
relef in a previous suit brought by him againstt > 
same defendant to seb aside another sale unde: u 
separate sale-deed,as the sales being differcnt t » 
causes of action in which they are included musta o 
be necessarily different [p 42, col 2] 

Pittapur Raja v Suraya Row (5), followed 

Budhmal v Zunkarı (6), distinguished 


Appeal against a decree ofthe Adci- 
tional District Judge, Khamgaon, in Civil 
Appeal No. 11 of 1928, dated the 28th July, 
1928 i 


Mr. C. B Parakh, for the Appellant, 
Messrs V. N. Bapat and S. T. Bhawe, for 
the Respondents. 


JUDGMENT.—This appeal arıs:s 
from a suit for possession of a half share of 
Survey No. 71 of Mouza Jahagırpur ın tho 
Malkapur Taluq. 

The field belonged to one Vinayakr.o 
who died.8bout 1896, He left a widcw 
Musammat Umabai, and three daughters, 
Musammat Yamubai, Yeshodabai (defen l- 
ant No 2) and the plaintiff's mother Musa: i- 
mat Anubai alas Ambal On the death of 
Vinayakrao his widow succeeded to the prv- 
perty and she sold the field to defendat 
No. 1 by two registered sale deeda,dated 14 h 
April, 1898, and 19th January, 1900. One »f 
her daughters predeceased Musamm it 
Umabai and when the latter died 1n 1913 h^r 
heirs were the mother of the plaintiff aid 
Musammat Yashodabai dafendant No 2 

In Civil Suit No 740f19211n the Court 
of the Munaif, Malkapur, Yeshodabai sucd 
for possession of one-half of ihe field. T ie 
present plaintiff, who was then a minor, d d 
not join in the suit and wae made a co-c e- 
fendant with defendant No. lin the p'e- 
sent case. The latter pleaded that the ga cs 
were for legal necessity and were bindiig 


Ahmad (2) ard 
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oh the reversioners, but his plea was 
unsuccessful and Yashodabairs claim was 
decreed. The present plaintiff now sues for 
the other half share in the field and it has 
been held that the finding 1n the previous 
suit operates as Tes udecata and that de- 
fendant No. 1 cannot now plead legal 
necessity for the sales. This finding 1s con- 
tested on the ground that there was no 
controversy between the two defendants in 
Civil Suit No. 74 of 1921. Khair Muham- 
mad v. Umar Dam (1) which has been cited 
on behalf of the appellant, does not relate 
to a question of resjudicata arising be- 
tween co-defendants. In Muhammad 
Ahmad v. Zahur Ahmad (2) which has been 
followed in Laxman v Janoo (3) 16 has 
been held that a decision as between co- 
defendants cannot be res judicata under the 
provisions of s, 11 of the Oode of Civil Pro- 
cedure unless ıt was necessary to decide an 
issue between them in order to grant relief 
to the plaintiff. It is urged that the present 
plaintiff was not a contesting defendant in 
Civil Suit No. 74 of 1921 as she admitted 
Yashodabai's claim, but that does not alter 
the fact that there was an issue between 
her and defendant No. 1, which it was 
necessary to decide in order to grant relief 
to the plaintiff, that issue being whether 
the sales were binding on the reversioners— 
an issue in which the present plaintiff was 
equally interested with Yashodabai and 
which she raised by admitting Yashodaba1's 
claim This appears to be the view taken 
in Haladhar Das Tantu v. Nagendra Nath 
Mandal (4, and my decision is that the 
finding is correct, that the decision in Civll 
Suit No. 74 of 1921 operates as res 


judicata, 


It is next argued that the present suit is 
barred under O. II, r. 2, because in Civil 
Suit No. 78 of 1923 the present plaintiff, in 
suing to obtain possession of a house sold 
to defendant No. 1 by Umabai, failed to 
include her claim fora half share in the 
field. It is argued that the cause of action 
is the same for the twosuits, namely, the 
death of the plaintiff's mother. That, 
however, merely shows the date on which 
the cause of action arose and is not in 
jtself the cause of action. The cause of 
action 18 made up of all the facts which 

(1) 84Ind Cas, 477, 5 Lah 421, A I. R 1925 Lah 


(2) 67 Ind, Gas, 523, 44 A 334, 20A L, J 193, 4 
U P.L R (A) 55, A IR 1922 All 19 
(3) 80 Ind, Oas, 389, 20 N L R 197, A I R 1924 


Nag 429. 
4) 84 Ind, Oas. 846, 510. 907, A. I.R 1925 Cal, 
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entitle the plaintiff éto sue and those facts 
include in each of the two casesI am con- 
sidering the sales by Umabaito defendant 
No. 1. These sales were different and, the 
causes of action 1n which they are included 
must also necessarily be different. In 
Pattapur Raja v. Surya Row (5) it was held 
that the causes of action were different in 
two suits in which the plaintiff first sued 
for possession of an estate in land, of 
which he had been wrongfully dispossessed 
by the defendant and afterwards sued for 
his share of personal property being entitl- 
ed to both under a Will. It was said:;“It isnot 
like the case of one conversion of several 
things There the act of conversion of the 
several things is one cause of action, and 
you cannot bring an action for the con- 
version of one of the things, and a separate 
action for the conversion of another. The 
conversion of the whole is one claim and 
one cause of action.” 

These remarks will show why the ruling 
in Budhmal v. Zunkari (6) on which the 
appellant relies, does not apply to the 
present case. In that case the defendant, 
on the strength of a succession certificate 
entitling her tocollect debts due to her 
deceased father-in-law, sued on a bond and 
obtained a decree against one of the 
debtors The plaintiff claiming to be the 
heir of the defendant's father-in-law sued 
for his estate and obtained a decree, but 
omitted to sue for the bond on which the 
defendant had obtained a decree, though 
they knew of its existence. Their suit to 
have the decree transferred to them was 
held to be barred under O. II, r. 2, because 
it was, ın effect founded on the same cause 
of action as the previous suit, namely, the 
one wrongful act of the defendant by 
which she ceme into possession of her 
deceased father-in-law's estate. I hold that 
the present suit is not barred under O., II, 
r.2. 

The appeal is dismissed with costs. 

G R.D Appeal dismissed, 
(5) 8 M 520, 121 A, 116, 9 Ind. Jur, 274, 4 Sar. P. 
C J 638(P O 

(6) 65 Ind Cas, 338, 18 N L R 136, A.I. R, 1922 
Nag 246 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szoonp CIVIL APPRAL No. 170-B or 1927. 

° March 14, 1929. 
Present —Mr. Subhedar, A J. C. 
SURAJMAL-—APPELLANT 
versus 
BAPURAO--RESPONDENT. 

Hindu Law—Suit to set aside alienation by manager 
—Part of consideration for legal necessity —Plavntiff, 
whether bound to pay sueh amount—Decree to be 
passed, natu e of 

If ım a suit by a Hindu to set aside an alienation 
made by his father, as having been made without 
any legal necessity, the Court finds that part of the 
consideration for the sale was for legal necessity 
the proper decree to be passed should direct the 
son to be pubin possession of the whole property 
on his paying the proportionate share and not the 
whole of the amount found tobe for legal necessity 
and declarmg the purchaser to be entitled to the 
share of the father in the property sold fp 43, col 
2,p 44, col 1] 

Kamtaprasad v Madhorao (2), followed. 

Appeal against a decree of the First 
Additional District Judge, Akola, in Civil 
Appeal No. 245 of 1926 datedithe 10th March, 
1927. 

Mr. W. B. Pendharkar, for the Appellant. 

Mr. M R. Bobde, for the Respondent. 

JUDGMENT.—Plaintiffs are the sons 
of Tikaram defendant No. 2, who sold the 
ancestral joint family field, which i18 the 
subject-matter in dispute, to defendant 
No lon 29th March, 1915, for Rs. 850. The 
plaintiffs as the sons of Tikaram impeach 
the sale on the ground that the considera- 
tion for the sale was borrowed by their 
father for being spent on immoral pur- 
poses. The plaintiffs brought the suit to 
recover possession of the whole of the field. 
The contending defendant No. 1 stated that 
the whole consideration for sale was for 
legal necessity, a part of it being antece- 
dent debt. It was denied that Tikaram was 
a person of immoral habite and it was 
pleaded that the field in dispute being the 
self-acquired property of Tikaram because 
he has got1t by succession from his separat- 
ed brother, the plaintiffs had no right to 
challenge the sale. 

The trial Court held that Tikaram was 
not of immoral habits and that the debts 
that formed the consideration of sale were 
not spent by him for immoral purpose. 16 
further found that of the entire considera- 
tion, Rs. 414-4-0 only was for antecedent 
debt, and held that legal necessity for the 
balance of the consideration (Rs, 435-12 0) 
was not proved. A decree for joint posses- 
sion to the extent of 87/170 share in the 
field was passed in plaintiffs’ favour. 

As this decision did not satisfy either the 
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plaintiffs or the defendant No. 1 both filed 
appeals in the Court of the Additional 
District Judge, Akola (Civil Appeals Nos 
261 of 1926 and 245 of 1926), but both the 
appeals were disposed by one judgment 
though two decrees were drawn up. 

In para. 6 of his elaborate judgment re 
corded in Civil Appeal No 245 of 1926 the 
learned Additional District Judge, upon e 
review of all the evidence on record, cor 
curred with the first Court’s finding tha 
Rs, 414-4-0 were proved to have been ante 
cedent debt not incurred for any immora 
purposes, and in para. 8 of his judgmen 
he also concurred with the first Court anc 
held ıt not proved that the balance o' 
Rs. 435-12-0 was spent on any necessary 
purposes as alleged bv defendant No, l. Ju 
was, therefore, held that the sale for tha: 
sum could not bind the interest of tho 
plaintiffain the property conveyed by de- 
fendant No.1. The lower Appellate Couit 
also found 16 not proved that the defendart 
No. 1 had made any enquires and at, there - 
fore, held that he was not a bona fide pu'- 
chaser. In para. 10 of his judgment tle 
learned Judge following the principle laid 
down in Bhadajz v Ganeshrao (1) modified 
the deciee of the lower Court and passed 
in substitution thereof, one directing the 
defendant No. 1 to deliver possession of the 
entire field to tbe plaintiffs conditional upon 
their paying to him the sum of Rs. 414-12 0 
apparently annas-12 isa mistake for annas 4 

As two separate decrees were drawn up 
in the said two first appeals by the lower 
Appellate Court the defendant No. 1 has 
filed two separate second appeals in tl is 
Oourt which are registered as Second Ap- 
peals Nos. 170-B of 1927 and 175-B of 19.7 
The grounds of appeals in both these 
appeais are the same and only one set of 
argument was addressed to thie Court. 

The first four grounds of appeal merely 
challenged the several findings of fact ccn- 
currently arrived at by the two lowerCouite, 
but these were wisely not pressed by the 
learned Pleader for the appellant who icol. 
objection only to the form of the dec:c- 
appealed against (in Civil Appeal No 6l 
of 1926) and argued that ıt was not accord- 
ing to law. It was urged that on the find. 
ing that only Rs. 414-4-0 out of the entire 
consideration was for legal necessity, ho 
decree should have directed payment by 
the plaintifis to the.defendant No. 1 of whe 
sum of Rs 276-2-8 only which representen 
their 2rd share and not the entire samo int 


(1) 83 Ind. Cas 70, 20N. L R. 4, A. I R 94 
Nag 109 i 
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of Rs. 414-4-0, It was also urged that a de- 
claration should have been inserted ın the 
decree to the effect that the defendant No. 1 
was entitled to have possession ofthe one- 
third share of the mortgaged property,repre- 
senting the father’s share, in any suit for 
partition that he may bring later on. 
There is no doubt that so far as the father’s 
ird share is concerned, it passed out com- 
pletely and irrevocably to the defendant 
No. 1 and the plaintiffs could not challenge 
the sale to the extent of that share. Under 
circumstances similar to those of the pre- 
sent case this Court in & very recent case 
directed a decree to be drawn up in the 
manner contended for by the learned Pleader 
for the appellant, see Kamtprasad v. 
Madhorao (2). * 

The decree passed by the lower Appellate 
Court in O1vil Appeals Nos 261 and 245 
of 1926 are, therefore, set aside and in lieu 
thereofa decree will now issue to the fol- 
lowing effect. That if the plaintiffs pay 
Rs. 276-2-8 to the defendant No. 1 within a 
period of two months from this date, the 
defendant No 1 shall deliver possession of 
the whole field No. 83 area 22 acres and 11 
Gunthas, rental Rs. 10, situated at Mouza 
Kawathal, Talug Mangrulpir, District Akola 
to the plaintifis it is also declared that the 
defendant No. 1 has acquired the one-third 
share and interest of Tikaram the father of 
the plaintiffs ın the aforesaid property and 18 
entitled to obtain possession thereof in a 
suit for partition, if he is so advised. If 
the plaintiffs fail to pay the aforesaid amount 
as directed above then their suit shall stand 
dismissed. 

Under the peculiar circumstances of this 
ease I order that the costs of these appeals 
shall be borne by the parties as incurred, 

G. R. B. Decree set aside. 

(2) 116 Ind. Cas, 648, 25 N L., R.28, A I R. 1929 
Nag. 60 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Urvit APPEAL No. 65-B or 1928. 
July 22, 1929. 
Present:—Mr. Jackson, A. J. O. 
Khaje HUSSENUDDIN-—PzLAINTIFF— 
APPELLANT 
versus 
KISAN AND aNOTHER— DEFENDANTS 
— RESPONDENTS 
Tort—Surt for damages for malicious prosecution 
—Proof of malice, and falsity of complarnt—Copy 
of judgment of acquittal, whether sufficwnt 
Ifa deliberately false complaint is proved to have 
bean made no further proof of malice and want of 
reasonable and probable cause would be required, 
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but it does not follow that because the accused 
in the criminal case were acquitted and because 
the complainant must, if the complaint was false, 
know that ıt was false, he must be held to have 
deliberately made a false complamt [p 45y col. 
1 


The plaintiff ina suit ffor damages for malicious 
prosecution can establish the other facts necessary 
to entitle him to damages without proving his in- 
nocence but ifhe relies onthe falsity of the com- 
plamt to establish those other facts, he must in 
fact prove his innocence by proving the complaint 
to be false and he cannot do this by simply put- 
ting in the judgment of the Criminal Court which 
acquitted him [abad] 

i Gobarahan Singh v Ram Badan Singh (2), fol- 


owe 

Balbhaddar Singh v. Badra Sah (1,  distin- 
guished. 

Appeal against a decree of the First 


Subordinate Judge, First Olass, Khamgaon, 
dated the 16th April, 1928, in Civil Appeal 
No 700f 1995. 

Mr. M. R Bobde, for the Appellant. 

Mr. M, B. Niyogi, for the Respondents, 


JUDGMENT.—This appeal arises 
from a suit for damages for malicious pro- 
secution which the lower Court has dis- 
missed, 

The prosecution arose out of a dispute 
regarding the succession to the property of 
one Maroti. Maroti had two brothers, Janji, 
the father of the first defendant, Kisan, 
and Sakharam, the husband of the second 
defendant, Bindi. Both these brothers 
predeceased him, and after he too died, 
Kisan claimed his property on the strength 
of a Will made by Maroti in favour of 
Kisan and Sakharam. Maroti's widow, 
Lakshmi als Gangu Bai, resisted Kisan's 
claim, and a contest took place for posses- 
sion of the cotton crop obtained from 
Maroti's fields after his death Kisan and 
Bindi made reports to the Patel and to the 
Police, thatone Khair Muhammad,Lakshmi's 
agent, and certain other Muhammadane, 
had broken the lock put upon Maroti's 
Dhaba by Kisan, had taken out the cotton 
therefrom and carried 1t away and had 
assaulted Kisan and Bindi in doing so, No 
action was taken by the Police, and on the 
llth January, 1924 Kisan lodged a complaint 
in the Oourt ofthe Sub-Divisional Magis- 
trate, Jalgaon. Five of those against whom 
Kisan complained, including the plaintiff- 
appellant, were eventually charged with 
an offence punishable under s. 147 but, in 
the end they were acquitted on the 23rd 
December, 1924. On let December, 1925, 
the plaintiff-appellant Husainuddin in- 
stituted his suit for damages. 

The lower Court has found that Kisan 
alone was responsible for instituting the 


121 I. C. 1930 


'eriminal proceedings against Hussinuddin. 
but that though Husainuddin was acquitted 
in those proceedings, he has failed to prove 
thate Kisan acted maliciously or without 
reasonable and probable cause. It is 
argued on behelf of the appellant that the 
complaint was false to the knowledge of 
the defendants and that is sufficient to 
show both malice and want of reasonable 
and probable eause. I agree that if a delr- 
berately false complaint 1s proved to have 
been made, no further proof of malice and 
want of reasonable and probable cause 
would be required. No authority, I think, 
is necessary for that proposition ; but it 
does not follow that because the accused in 
the criminal case were acquitted and because 
the complainant must, 1f the complaint was 
false, know that 16 was false, he must be 
held to have deliberately made a false 
complaint. It istrue, as has been contended 
on behalf of the appellant on the authority 
ofthe Privy Council decision in Balbhad- 
dar Singh v. Badra Sah (1) that the plaintiff 
ina suit for damages for malicious pro- 
secution need not prove that he was m- 
nocent of the charge made against him 
but their Lordships do not indicate that it 
can ever be sufficient, in a suit for damages 
for malicious prosecution, to prove the 
mere fact of acquittal. The plaintiff can 
establish the other facts necessary to entitle 
him to damages without proving his in- 
nocence but 1f he relies on the falsity of the 
complaint to establish those other facts he 
must, ın fact, prove his innocence by prov- 
ing the complaint to be false and he 
cannot do this, as has been held in Gobar- 
dhan Singh v. Ram Badan Singh (2) by simp- 
ly putting in the judgment ofthe Criminal 
Court which acquitted him. 

For purposes of the suit that judgment 
proves nothing but the acquittal but; I 
should like to point out that the Criminal 
Court did not find the complaint to be 
false as regards Husainuddin. He pleaded 
an alibi and itis asserted that that alib 
was accepted but, Ido not find this to be 
the case. There is no definite finding as 
to the alibi and the general remark “the 
prosecution story 1s rebutted by the 
oral and documentary evidence adduced 
by the defence and as such the charge is 


(1) 95 Tnd Gas 329, 1 Luck, 215, 94A L J 453, 
3 W.N 499, A IR 1926 P OC. 46, 43 C, L J. 
521, 28 Bom L R 921, (1926) M W. N. 482,51 M. 
L J 42, 300, W. N 866, 29 O, C. 163, 7 P. L.T. 
591 (P O) 

(2) 67 Ind Cas, 65; 44 A, 485, 20 A, T. J. 284, A T. 
R. 1922 AIL. 209, 
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notsubstantiated against any of the accused ° 
cannot be interpreted to mean acceptancs 
of the albi What the Criminal Gouri 
found was that Khair Muhammad and his 
companions did use force to break open the 
lock of the Dhaba and removed the cotton 
but that they were justified in doing thie 
and in using force. In the suit the only 
evidence to show that Husainuddin was not 
present when Khair Muhammad and others 
removed the cotton 1s that of Luxm: (P W 
No. 7), whom the lower Court has, I think, 
rightly disbelieved. Husainuddin (P W. 
No. 1, himself has not in his deposition 
asserted his innocence and the other orel 
evidence adduced by him relates merely to 
the part taken by Bind: in the institution 
of criminal proceedings and to the fees 
paid to Pleaders by Husainuddin in cor- 
nection with them. 

I agree with the lower Court that Husair- 
uddin has failed to establish that Kisaa 
brought his complaint maliciously and 
without reasonable and probable causo, 
and that his suit, therefore, had to be dis- 
missed. In view of this finding I need not 
consider the question whether Bindi, who 
was not a party to the complaint, could be 
held to have joined with Kisan 1n instituting 
the criminal proceedings. 

The appeal is dismissed with costs 

€, B.D. Appeal dismissed. 


— 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Finsr O1vin APPEAL No 31-B or 1928, 
October 8, 1929. 

Present :—Mr. Jackson, A. J. O. 
KISANRAO—Derenpant No, 3— 
APPELLANT 

ersus 


v 
MANGNIRAM AND oTHERS—PLAINTITPF 
FAND DEFENDANTS Nos. 1 AND 2— 
RESPONDENTS 

Interest—Damdupat, rule of-—Mo tgage surt—T, - 
terest am addition to damdupat, whether allovul e 
from date of surt 

Where the rule of damdupat applies, the coutra- 
tual obligation as regards mterest comes toancnd «s 
Soon as the maximum limit of interest 18 reached ard 
it 18 net correct to say that the contractual obhgaticn 
remains untila decree is passed When, therefor : 
that obligation has come to an end before the sut 
is filed, the Court has discretion to award intere t 
from the date of suit over and above the amountcf 
interest allowed bythe rule (p 47, col 1 

Dhondshet v Ravji (6), Motilal Ramlal v Rene («) 
and Hiralal Ichhalal v. Narsilal Chaturbhujdas (o) 
followed 

Naran v. Khuwaraj (1), not followed, 

Narayan v. Nathmal (2) and Nanda La!’ Rc; 
v. Dhirendra Nath Chakravarty (3),referred to, ` 
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Appeal against a decree of the Addı- 


tional Sub-Judge, Khamgaon, dated the 17th ' 


December, 1927, in Civil Suit No. 19 of 
1827. 

Mr. M. B, Niyogi, for the Appellant. 

Mr. M. R. Bobde, for the Respondents. 

JUDGMENT,—This appeal arose from 
a suit on a mortgage for Rs, 3,500. Under 
the rule of damdupat the amount 
recoverable at the time of the decree was 
only Rs. 7,000 on the day on which the suit 
was filed. The lower Court has allowed 
interest from the date of suit to the date 
fixed for payment by the preliminary decree 
and the only question that Ihave to decide 
in appeal is whether the lower Court was 
right in doing so. 

It 18 contended on behalf of the appellant 
that the rule of damdupat prevents the 
interest included 1n the sum payable on the 
dies datus from exceeding the principal. I 
have been referred to a decision of this 
Court in Narayan v. Khwaraj (1), in 
which it has been held that the rule of 
damdupat apples until the matter is 
removed from the domain of the contract, 
that 18, until the date fixed by the Court in 
the preliminary decree for sale. .The 
question, however, does notappear to have 
been really considered as it 1s recorded that 
the Counsel for the respondents admitted 
that the fourth ground of fappeal must 
succeed, that ground being that [no interest 
Should have been allowed from the date of 
guit to the date of the decree, as the rule 
of damdupat covers this period, In 
Narayan v. Nathmal (2)it has been held 
that the rule ofdamdupat applies only so 
long as the relation of creditor and debtor 
exists but not when the contractual 
relation has come to an end by reason of 
the decree, and the view may be inferred 
that the rule does apply until a decree 18 
passed which would in effect mean up to the 
date fixed for payment. But that view has 
not been expressed and it ıs to be noted 
that in that case interest was actually allowed 
from the dateof sut Similarly in Nanda 
Lal Roy v. Dhirendra Nath Chakravarty 
(3) all that was held was that the 
rule of damdupat does not apply to 
the interest accruing after the date fixed 
for redemption, and ıt was not laid 
down  afürmatively that the rule does 
apply to the period between the dais of 
the suit and the date fixed for redemption. 


(1) 116 Ind Cas, 432, A I R 1929 Nag 117, 
(2) 65 Ind Cas 275,17 N L R 200; A. I R. 1922 


ag 155. 
(3) 21 Ind, Cas, 974, 40 C. 710, 
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Sunder Koer v. Rai Sham Krishen (4) has 
been cited by the appellant. Itisa Privy 
Couneil decision which does not deal with 
the rule of damdupat, but reliance 38 
placed upon the following passage at page 
161*: “In the present case, their Lordships 
have no hesitation in expressing their 
concurrence with the High Oourt of 
Caleutta, not only in allowing interest 
after the fixed day, but also in allowing 
interest at the Court rate and not at the 
mortgage rate They think that the scheme 
and intention of the Transfer of Property 
Act was that a general account should be 
taken once for all, and an aggregate amount 
be stated in the decree for principal, 
interest and costs due on a fixed day, and 
that after the expiration of that day, if 
the property should not be redeemed, 
the matter should pass from the domain 
of contract to that of judgment, and the 
rights of the mortgagee should thenceforth 
depend, not on the contents of his bond, but 
on the directions in the decree.” 

It is argued that the general account 
to be taken once for all must be governed 
bythe rule of damdupat, which must fix 
the interest to be included in the aggregate 
amount, to be stated in the decree as due on 
afixed day. This argument, it seems to 
me, ignores the point that the matter of 
interest has passed from the domain of 
contract once the rule of damdupat becomes 
applicable. The remarks made by their 
Lordships of the Privy Council cannot be 
applied to a case which is essentially 
different from the one they were consider- 
ing by reason of the applicability of the rule 
of damdupat. In Hiralal Ichhalat v. Narsilal 
Chaturbhujdas (5) in which their Lordships 
were dealing witha suit for redemption, 
it was admitted that the tral Oourt had 
discretion to allow interest between the 
date of suit and the actual date of redemp- 
tion, although the rule of damdupat applied 
and the interest to be allowed up to the 
date of suit was limited to an amount 
equal to the capital sum. Again in 
Dhondshet v. Ravji (6) it has been definitely 
held that the discretionary power as to 
awarding interest conferred on the Oourts 
by 8 209 of the Civil Procedure Code, 1882, 


(4) 340 150,9Bom L R.304'11 CO W N 249 
I7 M LJ 43, 2M L 1.75,4A,L J. 109, 5 C. L J. 
106, 341 A 9(P O) 

(5) 18 Ind. Cas 909, 37 B 326,170 W N 573, 13 
M L. T 415, (1913) M W N 428, 11 A L J 43$; 
170 L J 474,15 Bom L. R 483; 25 M. L. J. 101, 
401A 68(P C) 

(6) 22 B 86 
“Pags of 36 OH] 7 
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(corresponding to s. 34 of the present Code) 
may be exercised without reference to the 
law of damdupt, even in a suit brought on 
a mortgage. That view has also been 
taken by a Judge of this Court in Motilal 
Ramial v. Rent (T). 

It seems to me that the view taken in the 
last three cases cited i8 the correct view. 
Where therule of damdupat applies, the 
contractual obligation, as regards interest, 
comes to an end as soon as the maximum 
limit of interest is reached and it 18 not 
correct to say that the contractual obliga- 
tion remains until a decree is passed. 
When that obligation has come to an end 
before the suit is filed, the Court has 
discretion to award interest fromthe date 
of suit over and above the amount of 
interest allowed by the rule. 

As [hold that the lower Couit had dis- 
cretion to make the order regarding interest 
that it has made, I dısmiss the {appeal wıth 
costs. 

L G B,D. Appeal dismissed, 


(T) 78 Ind. Cas, 711; A. I. R, 1924 Nag. 348, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OBIMINAL Revision No. 107 of 1929. 
August 19,1929. 
Present:—Mr. Staples, A. J. C. 
GANGADHAR—APPLICANT 
versus 
BALKRISHNA. AND oTHERS—NON- 
APPLICANTS, 

Criminal Procedure Code (Act V of 1898), s 145— 
Question of title, f can be considered—Order as re~- 
gards future possession, legality of—P1 oceedangs, ^f 
can be compromised or referred to arbitration —Preli- 
minary order, cancellation of, when matters are refer- 
red to arbitration 

In proceedings under s 145, Criminal Procedure 
Code, no question of title can be taken intocon- 
sideration nor can any order be passed as regaids 
future possession without reference to the actual pos- 
RT atthe date ofthe preluminary order |p 48, 
col 2 

The proceedings cannot be compromised or sub- 
mitted to arbitration though the Magistrate may ap- 
point m certain cases a Commissioner or Commis- 
sioners to conduct a local enquiry and to report as re- 
gards actual possession which the Magistrate 1s bound 
to consider |p 49, col 1] 

Uttum Singh v Jodhan Rar (1), followed 

Banwarr Lal Mukerjee v. Hriday Chakravarte (2), 
referred to 

The Oommussioner or the arbitrators will, however, 
have no power to decide the case. [p 50, col 1] 

There can beno questionof a bireach of the peace 
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when the parties have agreed to arbitration or to a 
compromise The preliminary order should in such a, 
case be cancelled under s 145 (5) of the Crimimal 
Procedure Code [p. 49, col 1] 

Uttem Singh v Jodhan Rar(1) and Sadhu Biswas v, 
Mahammad Alı Biswas (4), followed. 


Application for revision of the decision of 
the Sessions Judge, Wardha, dated the 
22nd January 1929, in Criminal Revisicn 
No. 33 of 1928. 


Mr. T. J. Kedar, for the Applicant. 
Mr. R.M. Bhagade, for the Non-Applicanta. 
Mr. G. P. Dick, for the Crown. 


ORDER;—The applicant applies tor 
revision of the order of the Sessions Judge, 
Wardha, which confirmed an order of the 
Sub-Divisional Magistrate, Wardha, passed 
under s. 145 of the Criminal Procedure 
Code. The applicant had made an appli- 
cation to the Sub-Divisional Magistrate 
uuder s. 145, alleging that the non-appii- 
cants had changed the boundary between 
their fields and had taken possession of 
about a quarter of an acre of lus field, 
No. 35, by force. A preliminary order was 
passed, and after a short written reply by 
the non applicants the applicant's Pleader 
Mr. Kale stated that the boundary line 
between the two fields was unchanged, 
that he was prepared to have the bounda:y 
measured by the Court with the help of 
any Revenue Officer according to the Settle- 
ment Record and that he would abide by 
the decision of the Superintendent of 
Land Records about the exact boundary. 
Mr. Ghate, Pleader for the non-applicants 
stated that he had no objection if a Revenue 
Officer was directed by the Court to fix 
the boundary lines between the fields 
according to the Settlement Record and that 
any encroachment would be condoned and 
that the non-applicants would abide by thece- 
cision of the Revenue Officer. On these sta‘ e~ 
mentsthe Magistrate directed that theSupcr- 
indent of Land Records should be asked to 
measure the boundary line between the fields 
Nos. 35 and 40 according to the Settlement 
Record and put the parties in possession 
accordingly. The Superintendent of Land 
Records submitted a report by the 18th 
September, 1928, but the applicant's Pleacer 
stated that he wished toexamine him. ie 
was so examined on the 2ist September 
and then the Court examined the Patwarz, 
who actually did the measurements, on the 
9nd October. Arguments were heard on 
the 6th October and on the llth October 
further statements of the parties were 
recorded, At that time Mr. Manohar 
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Deshpande for the applicant stated that 
his client was not satisfied with the mea- 
surements taken by the Superintendent of 
Land Records and the Revenue Inspector 
and wanted to revoke his previous state- 
ment. Mr Ghate for the non-applicants 
stated that the Settlement Map could not 
now be challenged and that ıt was binding, 
that no flaw had been shown in the measure- 
ments taken by the Revenue Inspector 
and permission could not be granted to 
the applicant to revoke his former state- 
ment and agreement to submit to the 
measurements. The Magistrate then 
passed an order and held that the arbitra- 
tion was not on the point of determining 
the fact of possession but was to determine 
the boundary line according to the Settle- 
ment Record, according to which the 
parties undertook to maintain future pos- 
session. He held then, that the parties, 
when they agreed to abide by the settle- 
ment dhura and to maintain future posses- 
Bion in accordance therewith, gave up their 
right to determine actual past possession, 
He further held that according to the spirit 
ofs. 149, 11 the parties agreed to mam- 
tain future possession in accordance with 
a certain order, the findings on their state- 
ment would be legal The Magistrate 
refused, therefore, to allow the applicant 
to revoke his statement and passed an order 
that the parties should maintain posses- 
sion of their respective fields in accordance 
with the boundary as pointed out by the 
Superintendent of Land Records until the 
matter was finally decided by the Oivil 
Court. On an application for revision the 
Sessions Judge held that the rulings cited 
by the applicant as regards arbitration in 
such proceedings did not apply and that 
the method of survey was agreed upon by 
the parties to decide the dispute as to the 
extent of possession of each of the parties. 
He further held that the primary object 
‘of proceedings under s, 145, was, as stated 
by the Magistrate, to prevent a breach of 
the peace and that it was not for the 
Court in these proceedings to adjudicate 
upon thetitle ormght of possession. He 
added:— i 

“The parties in this case had agreed to 
have the question of their possession de- 
cided by the result of the survey, and the 
lower Oourt did not act illegally in accept- 
ing it.” 

Iam of opinion that the view taken by 
the Sessions Judge 1s incorrect, The 
agreement between the parties was not to 
shave the question of past possession de= 
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cided by the result of the survey, as i8 
quite clear from the statements and from 
the orderof the Magistrate: the agreement 
was that measurements should be taken 
and that the boundary should be fixed 
according to the Settlement Map. The 
Magistrate has made 16 clear that he has 
made no order as regards past possession, 
but has ordered that future possession 
should be maintained according to the 
boundary fixed bythe Superintendent of 
Land Records after measurements. I am 
very clearly of opinion that such an order 
under 8.145 of the Oriminal Procedure 
Code is wrong. That section relates, as 
has been held in numerous cases, simply to 
the fact of actual possession at the date of 
the preliminary order. No question of 
title can be taken into consideration, nor, 
in my opinion, can any order be passed as 
regards future possession without reference 
to the actual possession at the date of the 
preliminary order. The order of the 
Magistrate, therefore, ıs, on the face of ıt, 
incorrect and cannot be upheld. 

lam further of opionion that, strictly 
speaking, proceedings under s. 145, Orimi- 
nal Procedure Code, cannot be compro- 
mised or settled by agreement, though, 
possibly, there may be an agreement as 
tothe mode of ascertaining the posses- 
sion of each party, e.g, by appointing a 
Commissioner or Commissioners to enquire 
into the fact of actual possession, In 
this connection I have been referred to 
Uttwn Singh v. Jodhan Rar (1) and Banwars 
Lal Mukerjee v. Hriday Chakravart (2). 
In the latter case it has been held that 
even the question asto who is in actual 
posseesion should not be delegated, even 
by consent of parties, to arbitrators, whilst 
in the former case ıt has been held, firstly, 
that an order could not be passed upon a 
reference to arbitration, and then it was 
held that a local enquiry might be directed 
and the enquiry report might be brought 
on record as evidence I would quote the 
following passage from that case.— 

“There aie decided cases in which the 
delegation of the jurisdiction of the 
Court, under s. 145, to arbitrators has been 
condemned. In the case of Banwar Lal 
Mukerjee v Hriday Chakravartt (2) this pro- 
cedure was condemned on the ground that 
the law does not allow delegation. The 
utmost that the Oode allows in a proceed- 
ing under s. 145 is that the Court may 

(1) 92 Ind Oas 172, 3 Pat 288, A. I.R 1924 Pat. 589; 
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directa local enquiry and bring the 
enquiry report on the record as evidence. 
Inthe case Hamidul Huquev. Sherkh 
Atart Hussain (3) the procedure was also 

e condemned on the ground that it was 
not in accordance with the speeific direc- 
tions given ins. 145. An analogous case 
to this, bearing out the same principle, is 
to be found incase of Sadhu Biswas v. 
Mahammad Alı Biswas (4), where a com- 
promise was filed ın a proceeding under 
B. 145." 

16 seems clear, then, that proceedings 
under s 145 cannot besubmitted to arbit- 
ration and that all that can be done is that, 
in certain cases, the Court may appoint 
& Commissioner or Commissioners to con- 
duet alocalenquiry and to report as re- 
gards actual possession. 

Another point which must be made clear 
is that, when once the parties have agreed 
to arbitration or to a compromise, there 
ean be no question really of a breach of 
the peace and that the preliminary order 
thould therefore be carcelled unders 145 
(5) of the Oriminal Procedure Code. For 
this I would again rely upon Uttim Singh 
v Jodhan Rai) and upon the case there 
quoted, wz, Sadhu Biswas v Mahammad 
Alt Biswas (4). 

The learned Standing Counse] who ap- 
peared for the Crown argued that a case 
under s. 145 might be submitted to arbit- 
ration and cited Gop: Das v. Madho Lal (5), 
Taramont Chaudhuranw v Gyanendra Mohan 
Chaudhurt (6), Kalananda Singh v. Ramesh- 
war Singh (7) and Jamuna Das Kyriwala v. 
Hanuman Bakhsh Marwari (8), As regards 
these cases, 1 would point out that in 
Gop Das v. Madho Lal (5) ıt has not been 
laid down that proceedings under s. 145, 
Criminal Procedure Code, can be compro- 
mised. That case was Second Appeal 
from a decree passed in a Civil Appeal. 
The Civil Appeal related to a suit which 
was brought after proceedings under 
B. 145. All that has been stated in the 
judgment 1s that the case under s. 145 was 
compromised, but nothing has been said 
as regards legality or otherwise of the 
compromise, what has been held 1s that 
the compromise could, at the outside, 
amount toan admission of title, but that 
it could not be deemed to have the effect 


(8) 37 Ind Oes 513, 2P L J.86,1 P.L W 812; 18 


Or. L J 141 
(4) 9Ind Cas, 167,150. W N 568, 12 Or L.J 
82. 


(5) 76 Ind. Oas. 527,45 A 162,20A,L,J 932; A. I. 
R. 1923 All 77. 
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of estoppel and that, therefore, the ecm 
promiseor agreement in the proceecings 
unders 145, Oriminal Procedure (ode, 
would not preclude either party from hav- 
ing recourse to the Owil Court In 
Taramont Chaudhurant v. Gyancnira 
Mohan Chaudhuri (6), it 18 true, ıt has 
been held that when the question of pos- 
session in proceedings under s. 145 has 
been referred to arbitrators and the 
arbitrators have submitted an aia d as 
regards the question of actual posse sion, 
the Magistrate was bound to take .he 
finding of fact by the arbitrators into con- 
sideration. This view, perhaps, mav be 
accepted, though it directly conflicts with 
the view expressed in Banwarı Lal Mul. eee 
v. Hriday Chakravart, (2) but, at any rate, 
all that 1t amounts to1s that there may be 
an agreement, as already held abov3, as 
regards the mode of aszertaining act ial 
possession; 16 cannot mean that the ques- 
tion of possession can be compromised. 
nor does it even say that the Magistrii- is 
bound by the award or report submitted 
by arbitrators. Allthat has been hed i8 
that the Magistrate 18 bound to take the 
finding of fact by the arbitrators iato 
consideration, which, of course, would :.pply 
to any evidence or report submitted bya 
Commissioner. Kalananda Singh v. iem- 
eshwar Singh (7) 18 somewhat similu to 
Sadhu Biswas v. Mahammad Ala Biswas <4) 
already referred to above, and the chief 
point there laid downis that, when once a 
dispute has been referred to arbitraticn in 
proceedings under s. 145 and the Magirtrate 
has stayed further proceedings as unreces- 
sary, the order really amounts toan oruer 
under s. 145 (5) and that the prelim nary 
order should be cancelled. In Jamuna Has 
Kyrwala v. Hanuman Bakhsh Marwar ©) 
it has been clearly held that a referere to 
arbitration i8 not contemplated i nder 
8.145, but that if the parties privately 
referred the dispute to arbitration and the 
award has been accepted, the Magietrate 
would have grounds to proceed under 
8. 145 (5). 

Onareview of the authorities, then, T 
am of opinion that proceedings vnuer 
s. 145 cannot be compromised, nor ean they 
be submitted to arbitration, all that cin be 
done is that there may be an agree nent 
as to the mode of taking evidence a: re- 


(6)70 W N 461 
(7) 8 Ind Cas 892,15 OWN, 274; 1l C: | d, 


29. 
(8) 63 Ind Cas 159,250 W.N. 719, o3 UC. LJ, 
338, 22 Or. L. J. 622. 
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gards actual possession on the date of the 
preliminary order either by a Commissioner 
or by arbitrators. Such a Commissioner or 
arbitrators have no power to decide the 
ease but can only submit a report, and 
ihe Magistrate would then be bound to 
take that report into consideration before 
passing an order. It has, however, always 
tobe borne in mind that, if the parties 
come to any agreement with regard to a 
dispute—even an agreement asregards the 
mode of ascertaining actual possession—it 
at once becomes doubtful whether there is 
any likelihood of a breach of the peace, 
and if the Magistrate is satisfied that no 
likelihood of a breach of the peace exists he 
should cancel his preliminary order under 
8. 145 (5). 

For these reasons, Iam of opinion, that 
the order of the Magistrate in the present 
case is wrong, in the first place, as «it 
relates to future possession and not to 
actual past possession, and, secondly, it is 
wrong because, when once the parties had 
agreed to maintain possession according to 
the measurement made by a Revenue 
Officer, there was no likelihood of a breach 
of the peace existing, and the preliminary 
order should be cancelled under s. 145 (5). 
J, therefore, now get aside the order of the 
Magistrate and under s. 145 (5) cancel the 
preliminary order which was passed on the 
20th July, 1928, 


G, R, D. Order set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SzooND CiviL APPEAL No. 137-B or 1928, 
September 25, 1929. 
Present:—Mr. Subhedar, A. J. O. 
YASHODI AND ANOTHER—DEFENDANTS— 
APPELLANTS 


versus 
CHANDRABHAN AND ANOTHER— 
PLAINTIFFS—HRESPONDENTS 

Hindu Law—Adoption (Bombay School) —Adoptron 
by widow of co-parcener—No authority by husband or 
consent of co-parceners—V aladaty of adoption 

A widow of a member of a joint Hindu family 
governed by the Bombay School of Hindu Law cane 
not make a valid adoption without the authority of 
her husband or the consent of the Co-parceners fp, 
51,col 2 

Yadao v Namdeo (1) ,distinguished, 

Ramy v Ghamaw (2) and Ishvar Dadu Patil v. 
Gajabar Baba Patsl (3), followed. 

Second appeal against a decree of the Ad- 
ditional Distriet Judge, Akola, dated the 
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23rd January 1928, in Civil Appeaf No. 
242 of 1927 

Mr. M R Bobde,for the Appellants, 

Mr. S A Pande, for the Respondents. 

JUDGMENT.—This is à second appeal 
by the defendants. The genealogical tree 
of the parties is as under:— 





f ) : 
Ohandrabhan, (1) Parwati — Sitaram —(2) Yashodi 


(plaintiff (defendant 
No 1) No 1) 
Mahadu, Maroti, 
(plaintiff (defendant 
No. 2) No. 2) 


Sitaram died on 24th April 1923 and after 
his death disputes arose between the 
parties as regards possession ofa field 5. 
No. 4 Pot Hissa No. 3 of Mauza Kothadi 
which was ultimately attached by the 
Oriminal Court The present suit was 
therefore filed by the respondents for a 
declaration that the said field 1s theirs and 
thatthe appellants have no right over it. 
The plaintiffs’ case was that Sitaram died 
as a member of a joint family consisting 
of himself and the plaintiffs and, therefore, 
after Sitaram’s death the latter became 
owners of the field in dispute by right 
of survivorship and that the adoption,if 
any, of the 2nd by the firat defendant was 
invalid because the first defendant was the 
junior widow of Sitaram and was not 
authorised by him to make the adoption, 

The defence was that Sitaram separat- 
ed in estate from the plaintiff in 1921, that 
the field in dispute came to him at the 
partition, and that the adoption was made 
and was valid because it was authorised by 
Sitaram. The trial Court found for the 
defendants and dismissed the plaintiffs’ 
suit, but on appeal by the plaintiffs the 
Additional District Judge, Akola, held that 
the partition set up by the defendants was 
not established, and that the adoption of 
the 2nd defendant, though made, was 
invalid in law as neither the authority of 
Sitaram nor the consent of the co-parceners 
was proved. The lower Appellate Court 
therefore set aside the trial Court's decree 
and decreed the plaintiffs’ claim with all 
costs 

In second appeal Mr Bobde for the 
appellants argued that the lower Appellate 
Oourt misconstrued the documents 
(Exs. P-1, P-3 and P 4 and D-1 and D-2) and 
wrongly inferred that they proved jointness 
rather than separation of the brothers. 


There is certainly no evidence to prove that ` 
the plaintiff No. 1 got his own name inserted, , 


a 
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in the first three documents to the know- 
ledge of Sıtaram and the lower Appellate 
Oourt’s assumption to that effect has 
undoubtedly given the plaintiffs’ Advocate 
some ground to challenge the inference 
drawn by the learned Judge against 
Sitaram's conduct in acquiescing in the 
said entries, 

But the simple question for consideration 
is how far these documents support the plea 
of partition set up by the defendants. 
Having gone through the several docu- 
ments, I have come to the same conclusion, 
as the two lower Courts did, that the 
entries in these documents being to some 
extent conflicting the documents are not 
conclusive either way. It 1s, however, 
clear that they cannot lead to the inference 
that there was a partition between the 
brothers 1n 1921 

Because the documentary evidence was 
not correctly appreciated by the lower 
Appellate Uourt,1t was suggested that its 
appreciation of the oral evidence was also 
biased and, therefore, Mr Bobdé took me 
through the entire oral evidence which 
bore on the question of partition and 
argued that it supported the plea of parti- 
tion. To my mind no Oourt of Justice 
would consider the type of oral evidence 
furnished in the present case by the 
appellants as sufficient to controvert the 
ordinary presumption of Hindu Law that a 
family 18 joint untilthe contrary 1s proved. 
I accept the analysis and criticisms of this 
evidence given by the lower Appellate Court 
in paras 6 and 7 of its judgment and 
concur with 16 in holding that the parti- 
tion set up between the plaintiffs and 
Sitaram has not been established, 

The next question that was argued and 
remains for decision isif the adoption of 
the 2nd defendant by the first defendant 
was valid on the findings (1) that the 
husband of the first defendant died asa 
member of the joint family of himself and 
the plaintiffe, (2) that Sitaram had left no 
direction to the first defendant to make any 
&ioption to him, and (3) that the plaintiffs’ 
consent to the adoption of the 2nd 
defendant was neither asked for nor 
given, 

On the authority of the observations of 
their Lordships of the Privy Council ap- 
pearing 1n the first paragraph at pages 155 
and 158 of the report of the case of Yadao 
v. Namdeo (|) Mr Bobde argued that 

(1) 64 Ind Oas 536;17N L,R 145, 24 Bom L R 
609, 48 I A 513, 30M LT 53,260 WN 393, 
42M L J.219, 1 L W 565, 204 LJ. 481, 490. 1, 
A. L R. 1922 P. O. 216 (P. Q.). 
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the adoption in question must be deemed 
tobe valid in spite of the fact that the 
consent of the plaintiffa co-parceners was not 
given to the adoption. It is undoubtedly 
true that the aforesaid observations fully 
support the contention and seem 1n a way to 
overrule the dictum to the contrary laid down 
in Ramp v. Ghamau (2) 

But ıt was argued by the respondenis' 
Pleader that the aforesaid observations were 
in the nature of obiter dicta as they were 
not necessary for the actual decision of tne 
case before their Lordships of the Privy 
Oouncil as was pointed out by the Full 
Bench of Bombay High Court 1n the case of 
Ishver Dadu Patil v. Gajabar Babayı Pa il 
(4) where 1t was held that the decision in 
Yadao v Namdeo (1) did not overrule 
Ramp v. Ghamau (2). 

As the Bombay School of Law is admite 
tedly applicable to Berar ıt follows that the 
latest authority of the Bombay High Covrt 
laying down the law applicable to facts 
similar to those of the present case must 
be followed. I, therefore, concur with the 
lower Appellate Court in holding thatthe 
adoption of the 2nd defendant was Lot 
valid, 

The appeal fails and is dismissed with 
costs. 

G. R. D Appeal dismissed. 
H 6 B 498,6 Ind Jur 587. 

(3) 96 Ind Oas 712,50 B, 468, 28 Bom L, R 732, 

A. I. R. 1926 Bom 435. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OagiminaL Revision No. 286 B oF 1928 
September 4, 1929, 
Present:—Mr Subhedar, A.J C. 
SAKHARAM—Comp.ainant 
— ÁAFPLICANT 
versus 
MUJAHIDUDDIN AND OTHBRS—ÁÀOCUSEL 
— NON ÁPPLIOANTS. 

Criminal Procedure Code (Act V of 1898), s 43i — 
Revision against order of acquattal —Masappiceiat, ~ 
of evidence, whether ground for interference 

Misappreciation ofevidence can afford no gouin 
for setting aside an order of acquittal in revisi n 
54, col 1] 

Bunda Prasad v Repusudan 1), Sherkhan y inuis- 
khan (2), and Siban Rawv Bhagwat Das 3), fuilowed 

Criminal revision against a decision of 
the Magistrate, First Olass, Akola, dated the 
15th June, 1928, 1n Criminal Oase No | of 


1928, 


58 


Mr. R. V. Mahajani, R.S., for the Ap- 
plicant. 

Mr. M. B, Niyogi, for the Non-Appli- 
cants, 


ORDER.—This is an application by 
Sakharam Patel to revise the order of 
acquittal passed by Mr M. A. B. Khan, 
Magistrate, First Olass, Akola, in favour of 
the fourteen non-applicants who figured as 
accused in Oriminal Oase No. 1 of 1928. 

The facts leading to the present applica- 
tion are shortly these The whole of Survey 
No. 145 of Mouza Kanheri ın the Balapur 
Talugq of the Akola District belonged to 4 
Khatib brothers, two of whom were Bis- 
milla Saheb and Jalaluddin. The ap- 
plicant, Sakharam,alleged that eix years ago, 
although he purehased this entire field in 
execution of a Civil Court’s decree against 
Bismilla Saheb only, he secured posses- 
sion of only the southern half of it because 
the northern half was already in posses- 
sion of a Receiver appointed by the 
Criminal Court ın proceedings taken 
against allthe four brothers under e. 145, 
Criminal Procedure Code, that he had 
been in possession of this half since then, 
that on 26th October, 1927, Jalaluddin and 
other accused came ın the field, attacked 
him and his party and forcibly removed a 
cart full of cotton that had been recently 
picked out of his southern half, and that 
he accordingly made a report to the 
Police asa result of which the non-appli- 
cante were prosecuted for offences under 
ss, 395 and 397, Indian Penal Oode. 

The defence in brief was that under 
orders ofthe Sub-Divisional Magistrate, 
dated 29th April, 1927, the Tahsildar issued 
an order to the Patel on 8th May, 1927, for 
placing Jalaluddin in possession of certain 
fields among which was field No, 145 that 
he was accordingly placed in possession 
by the Patel of the entire field No. 145, 
that he himself cultivated and sowed the 
whole field, but that on 26th October, 
1927, when Sdkharam and his party came 
upon the scene and attempted to take 
wrongful possession of the crops they were 
resisted by him and his party and a fight 
ensued in which people on both sides were 
hurt. 

The main point for determination, there- 
fore, was as to which of the two parties 
was in possession of the southern half of 
ihe field and had raised the cotton crops 
which were alleged to be the subject of 
dacoity. A mass of documentary evidence 
was placed on the record on both sides 
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showing the previous history of possession 
ofthe field and a number of witnesses 
were examined on both sides to prove the 
fact of actual possession and the raising 
of the crops which were standing in the 
southern half of the field in the latter part 
of the year 1927. 

The trying Magistrate in an extraordi- 
narily elaborate judgment of 72 paragraphs 
the certified copy of which covers 34 typed 
sheets laboriously analysed and criticised 
the whole of the oral and documentary 
evidence on record with care, and came to 
the conclusion that the defence version 
was true and acquitted all the accused who 
are cited as non-applicants in the present 
application for revision. 

It may be noted that the Local Govern- 
ment was satisfied with the order of the 
trying Magistrate and not only did 
not appeal against it but rejected 
the petition of the applicant for prefer- 
ring an appeal. Likewise the District 
Magistrate, Akola, when moved by the 
applicant, diter considering the evidence 
on record, declined to take any steps to 
prefer an appeal against the order of 
acquittal observing "that the view taken 
by the Magistrate that as a result of the 
order of the Sub-Divisional Magistrate 
and the parwana of the Tehsildar, the 
party of the accused came to be in posses- 
pion of the whole field is quite plausible.” 
It 18, therefore, abundantly clear that the 
authorities, who are the custodians of 
public peace, do not think that the order 
of acquittal 18 in any way perverse BO 88 
to demand its reversal in the interest of 
publie justice. 

In para.2 of the petition for revision if 
is submitted that the judgment of the 
trying Magistrate “is not according to 
law and discloses several gross errors in 
weighing the evidence both as regards the 
question of prior posseesion of the southern 
half share in the fields S No 140 and 
the part taken by the respective parties 
amongst whom a hard fight 1s admitted to 
have taken place by the learned Magistrate, 
resulting in injuries to the people from 
both the sides. The accused are khatihs 
and the investigation was not properly, 
carefully and promptly made. The learned 
Magistrate also wrongly acquitted the 
accused. The findings seem to be per- 
verse, ” 

The first ten grounds of the petation 
more or less find fault with the Magis- 
irate's method of weighing and appreciat- 
ing the oral and documentary evidence on 
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the record and the last two grounds sum 
up the grievance of the .applicant in the 
following words :— 

“The entire judgment is based on 
perverse conclusion arrived at by drawing 
unwarranted inferences from the facts of 
the case. Therehas, therefore, occurred a 
failure and gross miscarriage of justice ” 

It is not alleged that the trial itself 
was not fair, and that it was radically 
and ineurably defective so as to cause 
failure and gross miscarriage of justice. 
I have already shown above that by their 
dechning to move in the matter the 
guardians of law and order, who took the 
responsibility of prosecuting the non- 
applicants upon their shoulders, do not 
think that the trial has resulted in a gross 
miscarriage of justice onaccount of the 
trying Magistrate’s errors of judgment 
in the appreciation of the evidence on 
record as 18 alleged by the applicant. 

The sole question for determination, 
therefore, is if errors ın the appreciation 
of evidence assuming that there are such 
errors would justify this Court in upset- 
ting the acquittal and ordering the same or 
some other Magistrate to hear the argu- 
ments on both sides and write out a fresh 
judgment, for itis not alleged in any of 
the grounds of the petition that any fresh 
evidence remains to be adduced for the 
prosecution, As far back as 1908 Stanyon, 
A, J.C, 1n Binda Prasad v. Ripusudan (1) 
laid down the principles which should 
justify this Oourt in revising orders of 
acquittal in these weighty words.— 

“It cannot be supposed that it was any 
part of the legislative intention that, 
while the High Court could not itself 
dispose of an acquittal in revision accord- 
ing to 1ts own view of the merits, it could 
bring about that result by crdering a 
re-trial on the basis of that view. Where 
A has been acquitted by a Magis- 
trate, who believed the evidence for 
the defence to be true and sufficient to 
rebut the prima facie case made out by the 
prosecution, or who is of opinion that, on the 
facts established by the evidence of both 
sides, no offence 1n law has been commut- 
ted, 1t would be absurd to hold that a High 
Court, disagreeing with either or both of 
these reasons, while itself precluded from 
converting the acquittal into a conviction, 
could send down the case for re-trial with 
advertence to its opinion on the facts or the 


(1) 1 Ind, Cas, 238, 5N. L R. 4 at p. 7, 9 Cr, L, J. 
21]. 
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law applicable to them. Such a re-triel would 
be no trial at all, buta violation of subh-s. 
4 aforesaid, through the medium of a 
Subordinate Court, whose decision would 
necessarily bein accordance with foregone 
conclusion of the High Court 

“In my opinion, it cannot be disputed tage 
upon a proper ipterpretation of s. 439 
(4) of the Code of Oriminal Procedure, 
1898, a High Court, acting as a Court of 
Revision, is not competent to question an 
order of acquittal upon the merits therco!. 
If, therefore, there 18 no illegality, or rad cel 
and incurable irregularity causing a failaro 
of justice, 1n the trial which resulted 1n the 
acquittal, then such acquittal cannot be 
revised at all, As regards illegality and 
irregularity s. 439 aforesaid must always 
be read with Ohap XLV of the said Code. 
The provisions contained in this Obapter 
have a most important bearing on the 
exercise of its powers by a Oourt of 
Revision, and only where an acquittal :a 
illegal and void for some such reason 28 i8 
given ın s. 530 (p), or where an incurable 
irregularity has in fact caused a failure of 
justice—a rare occurrence ın the case of en 
acquittal, though not uncommon in the case 
of a conviction—-can revisional interference 
be legally justified.” 

The principles enunciated in the above 
case were recently approved and followed by 
Kinkhede, A J O., in Sherkhanv An var- 
khan (2) wherein more recent decisions of 
the other High Courts laying down the 
same principles were exhaustively noted and 
considered. Ina more recent case since 
reported from the Patna High Court Cban 
Rarv Bhagwat Das (3) the same view of the 
law has been taken and as the facts in that 
case were somewhat analogous to tho.ein 
the present case the following observations 
of Mullick, J., appearing at page 29* are 
worth quoting:— 

. “Lf that view 1s correct, then the cır- 
cumstance that 1n the present case Mahanth 
Ganga Dass, ın spite of delivery of posses- 
sion by the Oivil Court, 18 being deprived 
by the judgment-debtor ofthe enjoyment of 
his rights, 18 no ground for our interference 
in revision. There has been no deniel of 
the right of fair trial. The District Megis- 
trate has considered the evidence and if he 
has come to a wrong conclusion, 16 certeinly 
cannot be said that there has been no fair 


trial He has found that the complainant's 
(2) 102 Ind Cas 219, 23N L.R 40 
(3) 92 Ind Cas 219,5 Pat 25,6P L T 833 37 
Or L J. 235, A I R 1926 Pat. 176 
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story that the accused came with a mob and 
drove out Ganga Dass's servants was false 

| and that Bhagwat Das was ın possession and 
that it was the complainant who attempted 
to forcibly eject him " 

It is, therefore, clear that misapprecia- 
tion of evidence can afford no ground for 

. Setting aside an order of acquittal. 

An able and elaborate argument was 
addressed to me by Mr. Mahajani for the 
applicant showing how the evidence has 
been misappreciated by the trying Magis- 
trate. In partieular he laid very great stress 
upon the improbability of possession of the 
entire field being given to the applicant 
under the parwana ofthe Tahsildar, Ex. 
D-30, because 1t contained reference to the 
delivery of possession of the same fields 
which were recently ‘ordered by him to be 
leased out by auction. It was also urged 
that the Magistrate has failed tu take into 
consideration the application of the Khatib 
brothers which asked for the release of the 
very same property which was under 
attachment and which alone could be and 
was in fact ordered to be released by the 
Sub Divisional Magistrate, and when this 
property included only the northern half 
of the field No. 145 and not the wholeof it 
the finding of the Magistrate was perverse 
when he held thatthe entire field was made 
over to Jalaluddin On the face of it, 
however, Ex. D 30 directs delivery of 
possession of the entire fields and not any 
particular portions thereof, and when there 
was oral evidence which has been believed 
in by the Magistrate to show that Jalaluddin 
was placed in possession of the entire fields 
and raised the crops which were the subject 
of dispute, it cannot be said that his finding 
i81n any way perverse, It was as much 
open to the trying Magistrate to disbelieve 
this evidence and hold that possession of the 
southern half of the field was not delivered 
and crops thereon not raised by Jalaluddin 
88 it wasopen to him to accept it as true as 
has been the case. 

,. As there has been neither irregularity nor 
illegality in the trialof the ease nor has any 
error of law been shown to exist on the face 
of the judgment of the trying Magistrate as 
to make ıt perverse, I hold that no case is 
made out by the applicant which would 
justify this Qourt in setting aside the order 
of acquittal in question and order a 
re-hearing of the case The application for 
revision accordingly fails and 18 dismissed. 
G. R, D, Application dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. S 
Civi, Revision No 134 or 1929. 
September 9, 1929. . 
Present.—Mr. Macnair, Offg. J. O. 
NAGOBA AND ANOTHER—ÁPPLICANTS 
versus 
A V ZINGARDE-—NON-APPLICANT, 
Provincial Insolvency Act (V of 1920), s 28— 
Malguzar m OC P declared «nsolvent—Cultwating 
rights wn sir land, whether vest wn Recewer—C 
Tenancy Act (I of 1920),s 49, scope of—" To occupy 
any portion of sir land as proprietor," meaning of 
A malguzar of a village becomes an occupancy 
tenant of the sw land under s 49 of the O P 
Tenancy Acton his being declared an insolvent and 
the Receiver 18 not entitled to possession of his 
cultivatmg rights in such land 
A Receiver cannot apply for sanction for the 
sale of the sultivating iights of an insolvent im 
sw land, as the rights do not vestin him undere. 
28 (5) of the Provincial Insolvency Act 
The words "to occupy any portion of his sir land 
asa proprietor’ in 8 49 of theC P Tenancy Act 
mean to enjoy the proprietary rights in any portion 


of sir Jand .. 
Application for revision of an order of 


the District Judge, Nagpur, dated the 4th 
January, 1929, in Miscellaneous Appeal 
No 15 of 1928 

Messrs. M R. Bobde and V. V, Kelkar, for 
the Applicants, 

Messrs.V. Bose and P. N, Rudra, for the 
Non-Applieant. 


ORDER.—The applicants are insol- 
vents. On 27th April, 1926, an order was 
passed, in virtue of which all the 
property of the insolvents including sir 
lands was vested in the Receiver and given 
into his possession, In the beginning of 
1928 the insolvents asked that they should 
be put into possession of the sır lands on 
the ground that they, by the order dated 
27th April, 1926, had become ex- proprietary 
occupancy tenants under the provisions of 
s. 49 of the O. P. Tenancy Act. The 
Insolvency Court held that they had not 
become tenants. In appeal the learned Dıs- 
trict Judge, Nagpur, held that they had 
become tenants but considered that because 
the insolvents had not urged this point 
sooner, the appeal failed The learnd Judge 
remarked that ıt might be open to the lower 
Court to return possession of the occupancy 
rightsin the str lands to the insolvents, 

The insolvents have applied for revision 
and s. 75 of the Provincial Insolvency Act 
‘gives me ample power to set aside the order 
if 16 18 not according to law. I go not thick 
the appeal of the insolvents ought to have 
been dismissed on the ground that the 
applicants had failed to take a plea at a 
previous stage of the case or had delayed 
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their application. The Receiver is an 
officer of the Court and as soon as the Court 
‘finds that he has wrongly been given 
possession and ought not to remain in 
possession, the Court should direct him to 
deliver possession tothe proper persons. If 
the Insolvency Court, owing to a mistaken 
view of the law, does not pass such an order, 
the person aggrieved may appeal and the 
Appellate Court should pass the order. 

I have, therefore, to consider whether or 
not the insolvents were in reality entitled to 
possession when they applied for possession. 
If this was the case, the Receiver will be 
directed to deliver possession to the 
insolvents The insolvents had not asked 
for and will not receive, anything in the 
nature of compensation for the profits of 
the lands during the period during which 
the Receiver was in possession. I have to 
construe the following words extracted 
from s. 49 of the O P. Tenancy Act 
(I of 1920):—“A proprietor, who temporari- 
ly...loses, whether under a decree or order 
of a Civil Oourt ora transfer or otherwise, 
his right to occupy any portion of his sir 
land as a proprietor, shall, at the date of 
such loss, become an occupancy tenant of 
such sır land.” Now ın a seres of rulings 
reference has been made to the possessory 
as apart from the cultivating right ofa 
proprietor in sir land I cite a sentence 
from Diwan Zalumsingh v Chhadamulal (1): 
“In the present case tbe plaintiffs are 
entitled to bring to sale the entire rights, 
2 e, the possessory and the cultivating 
rights of the proprietor in the sir land.” 
In Shiolal v Namnhelal (2) ıt was stated: 
“that the proprietary and cultivating rights 
are co existing and component parts of the 
sw right." The words “to occupy any 
portion of his sir land as a proprietor’, 
in s. 49 of the U. P. Tenancy Act appear 
to me to refer to this view and to mean to 
enjoy the proprietary rights in any portion 
of sir land. There can be no doubt that 
by the vesting order the  insolvents 
temporarily lost their right to enjoy the 
proprietary rights in the sır land. after the 
vesting order the Receiver deals with these 
rights in the manner he considers most 
beneficial to the interests of both creditors 
and insolvents. It 18 not necessary to con- 
sider whether the insolvents temporarily 
lost their proprietary rights in the sir lands: 
what has to be considered is whether they 
temporarily lost their rights to proprietary 


(111 € P L.R. 133 at p 136 
(2) 17 Ind. Cas, 129, 8 N. L. R. 123at p. 127. 


BALIRAM V. SUPADABA. 


55 


enjoyment, i. e, to proprietary profits etc. 
The intention of s, 49 of the Tenancy Act, 
appears to be that whenever proprictary 
possession temporarily passes from the 
‘owner of sır land, he becomes an occupancy 
tenant I, therefore, hold that theorder causes 
the insolvents to become occupancy tenants 
of the sir lands. Prideaux, A J.C, ina 
judgment passed on 3lst July, 1923, in 
Shrikishan v. Nagopa (3) considered the 
question whether a Receiver could apply 
for sanction of the sale of the cultivating 
tights in the sir land, he held that by the 
vesting order the  insolvents acquired 
occupancy rights and I fully agree with his 
reasons for so holding. 

It is clear that the right of an occupancy 
tenant cannot be attached and sold 1n execu- 
tion of a decree (s. 12(2) of the Tenancy 
‘Act] and, therefore, the tenancy rights do 
not vest in the Receiver [s, 28 (5) of the 
Provincial Insolvency Act]. At the date 
of the application the insolvents were 
occupancy tenants and the Receiver was not 
entitled to possession of the cultivating 
rights: the Insolvency Court should, 
therefore, have directed delivery of posses- 
sion of the sır land to the insolvente, 

I set aside the orders of the Insolvency 
and Appellate Courts and direct that the 
insolvents shall now be placed in 
oecupation of the land which formed their 
sır land. Oosts in all Courts will be paid 
from the funds in the hands of the 
Receiver. Counsel's fee in this Court 
forty rupees. 

Orders set aside, 


G R.D. 
(3) 76Ind Cas 634, A I.R 1924 Nag 158. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Oivin Revision No. 281-B or 1928 
September 30, 1929. 

Present .—Mr. Subhedar, A. J.C. 
BALIRAM—DEFENDANT—APP?LICANT 
versus 
SUPADASA-—PLAINTIFF—NON-ÁPPLICANT 
Provineral Insolvency Act (V of 1920), ss 2542), 
78 (2)—Haclusion of time when can be claymed— Lyimita- 
tron Act IX of 1908),s 14,—Farlure of proceeaing due 
to want of service of notice—Hxclusion, whether can 

be clavmed under s 
A person isnot entitled to claim exclusioi.fthe 
period spent by him man Insolvency Court unacrs 
28 (2)ors 78 (2) of the Provincial Insolverc; Act 
t unless there 1s a legal order of adjudication Pess d in 
the msolvency proceedings. [p. 56, col. 2; p. 57, col, 1] 
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There can be no such order if the application of 
the creditor 1s dismissed unders 25 (1) of the Pro- 
vincial Insolvency Act [p_56, col 2] 

The aidofs 14 of the Limitation Act cannot be 
invoked by a plamtiff in order to bring his claim 
within time where the previous proceedings have, 
failed not for want of jurisdiction or other cause of a 
like nature but on accountof the plamtiffs negl 
gence in not eftecting service of notice on the defend- 
ant according tolaw [p 57,col 1} 

Chintaman v Kaisan (1), followed 

Appeal against a decision of the Judge, 
Small Cause Court, Akola, dated the 27th 
August, 1928, in Small Cause Suit No. 1136 
of 1928 

Mr. V. N. Bapat, for the Applicant. 

Mr M R. Bobde, for the Non-Applicant. 

ORDER.—The facts leading to this 
application for revision are shortly these :— 

On 12th March, 1928, the plaintiff non- 
applicant brought the present suit against 
the defendant-applicant in the Small Oguse 
Court, Akola, on the basis of two 
simple money bonds, dated 19th Febru- 
ary, 1921, and 31st April, 1921, and a pro- 
note dated 4th September, 1922. The 
debts due under the two bonds admittedly 
fell due on 4th December, 1921, and, there- 
fore, the cause of action to recover the 
same accrued on that date and that in 
respect of the debt due on the pro-note ac- 
erued on 14th September, 1922. 

The clam was thus apparently barred 
by time but the plaintiff claimed exclusion 
of all the period from 13th August, 1923, 
the date on which he had presented an 
application to have the defendant declared 
insolvent, to 14th November, 1927, when the 
final order was passed in the insolvency 
case “annulling” the adjudication of the de- 
fendant as an insolvent This exclusion 
of time was claimed under the provisions of 
gs. 28 (2), 78 (2) of the Provincial Insolvency 
ae and $.14 of the Indian Limitation 

ct. 

The defendant set up the plea of the bar 
of limitation to the plaintiff's claim. Ac- 
cording tohim there was no order ofad- 
judication validly passed against him in 
the Insolvency Court and, therefore, there 
could not be any “annulment” thereof so as 
to entitle the plaintiff to claim exemption 
under avy of the aforesaid provisions of law 
on which exemption was sought to be claim- 
ed by the plaintiff. 

Without giving any reasons - for his deci- 
sion the Judge of Small Cause Court held 
that the plaintiff's case “comes under s 14 
ef the Limitation Act and ss, 28 (2) and 78 
of the Insolvency Act” and passed a decree 
against the defendant, who has, therefore, 
come up to this Court in revision. 
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It is argued on behalf of the applicant 

that the case was not covered either by the 
provisions of s 28 (2)or 78 (2) of the In-, 
solvency Act,ors. 14 of the Indian Limit- 
ation Act, and, for reasons to be stated 
later, I consider this contention to be well- 
founded. 
. From the certified copies of the proceed- 
ings in the insolvency case filed in the 
lower Court ıt appears that the application 
for insolvency was presented by the plaint- 
iff-creditor on 13th August, 1923, and an 
ex parte order adjudging the present de- 
fendant an insolvent was passed on 3rd 
May, 1924. The defendant then applied 
to have the order in question set aside on 
the ground that he was not served with 
notice as required bys 19 of the Provincial 
Insolvency Act and claimed that the peti- 
tion of the plaintiff-creditor should be dis- 
missed under s, 25 ibid. The Insolvency 
Court rejected this application on 19th 
February, 1926, but as 16 held that notice 
was not properly served it annulled the 
adjudication order and proceeded further, 
upon the original application, to pass a 
fresh order of adjudication on 9th April, 
1926, during the pendency of the defend- 
ant’s appeal against the aforesaid order of 
the i9th February, 1926, in Court of the 
District Judge, Akola, 

On the aforesaid appeal the District 
Judge in a very exhaustive order held that 
the procedure adopted by the Insolvency 
Court was unwarranted, that ıt had no 
option but to dismiss under s 25 of the 
Provincial Insolvency Act the original 
application of the plaintiff-creditor dated 
13th August 1923, and thatit had no juris- 
diction to pass the order of annulment 
under s 35 ibid. The learned District 
Judge, therefore, set aside the order of the 
Inselvency Court and dismissed under s. 
25 (1) of the Provincial Insolvency Act the 
plaintiff creditor's application dated 13th 
August, 1923, (Ex. P-9). This order was 
upheld by this Court in Second Appeal No. 
11 B of 1927 (Ex P-10). 

From the history given above of the in- 
solvency proceedings it is clear that no 
order adjudging the defendant an insol- 
vent, was legally passed in the above case, 
but that the application of the plaintiff- 
creditor was dismissed under s. 25 (1) of 
Provincial Insolvency Act It follows, there- 
fore, that there could be no order of annul- 
ment passed ın the case under s. 35 sbid. 
Under these circumstances ıt 18 obvious 
that the plaintiff is not entitled to claim 
exclusion of the period spent by him in the 
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Insolvency Court under either of the ss. 28 
(2; and 78 (2) 1bid inasmuch as an “order 
of adjudication is a prerequisite for the 
applicability of either of the said sec- 
tions, 

Iam equally clear that the plaintiff can- 
not invoke the aid of s. 14 of the Lamita- 
tion Acttobring his claim within limita- 
tion for the simple reason that the proceed- 
ingsin insolvency failed not for want of 
jurisdiction or other cause of a like nature 
within the meaning of the said section, 
but on account of: plaintiffs negligence in 
not effecting service of notice of the order 
admitting his petition on the defendant 
according tolaw: cf. Chintaman v. Kisan 


I, therefore, set aside the decree of the 
lower Court and dismiss the plaintiff's suit 
with all costs. Pleader's fee Rs. 30 

G ÈD. Decree set aside 

(1) 116 Ind. Cas 509, 25 N. L. R 99, A. I. R 1929 
Nag 219 s 


NAGPUR JUDICIAL COMMIS- .. 
SIONER'S COURT. 
FULL BENCH. 
Mi18CELLANEOWS JUDIOIAL Oase No. 55 
or 1928 
August 15, 1929. 
Present:—Mr. Macnair, Ofig. J. O., Mr. 
Staples, A, J O. and Mr. Subhedar, A. J. C. 
SITARAM—PRTITIONE& 
versus 


KANIRAM AND OTHERS—OPPOSITE Parry. 

C P Courts Act (I of 1917), s. 9—Cwil _ Pro- 
cedure Code (Act V of 1908) s 181, O XLVII, 
r l—Reference on question of law—Judge disposing 
of case, whether necessary party—V rew of law reversed 
by higher tribunal, whether good ground for review 
—S 151, scope of—Revew not permissible under O 
XLVII, r 1—Court, whether can reverse decision under 
s. 151 

An appheationfor execution was dismissed on the 

ground that the proper remedy of the appheant 
was to proceed by way of regular suit and not by 
way of application The applicant fled a 
regular suit. By that time this view of the law 
was altered bya Full Bench and the suit was dis- 
missed on the ground that the proper remedy was 
by way of application The plaintafi appled for re- 
view of the order passed on his first application. 
m Held, by the Full Bench ,that there wasino ground 
for granting a review either under O XLVI, r I, 
Civil Procedure Code, or under the inherent powers 
ofthe Court [p 59, col 1] 

Tt is not necessary under s. 9 of the O P. 
Courts Act that the Judge who ıs disposing of 
the case should be & member of the Bench for the 
decision of which. question of law 18 referred. [35d ] 

Section 151 of the OivilProcedure Code does nof 
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enable a Court to follow the procedure laid dow: 
i O XLVJI, where the conditions under which 
review can be granted are not satisfied and to gran- 
a review ofa final order where ıt 1s not permissibla 
under the provisions of O XLVII, r. lof the Civi: 
Procedure Code [p 59, col 2] 

Application for review of an order dated 
the 28th April, 1925, in Civil Revision Nc. 
295 of 1924, 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Findlay, J, C.—(February 5, 1925) — 
This 1s an application for review of the ordes 
of this Court, dated the'28th April, 1925, in 
Civil Revision No. 295 of 1924. The cir- 
cumstances:of the case are rather peculiar. 
In Sitaram v Kantram (1) I have held that 
recourse could not be had to s. 151 of the 
O.P Land Revenue Act for the purpose of 
enforcing.a right to pre-empt in execution 
proceedings In confirming the order of 
the lower Court to the same effect, I poini- 
ed out that the then applicant Sitaram had 
his remedy by way of suit open to him. 
In pursuance of the said order, the present 
applicant instituted a civil suit (No. 133 
of 1925) in the Court of the Subordinate 
Judge, Second Class, Sakoli, to enforce his 
right of pre-emption. That Court decreed 
the suit, and the said decree was upheld 
on appeal by the District Judge, Bhandare. 
The defendants-purchasers, Kaniram and 
Haralal, instituted Second Appeals Nos, 343 
and 344 of 1927. Both these appeals weie 
disposed of by one judgment, dated tbe 
30th of August, 1928, on the ground that in 
the meantime a Full Bench of this Court 
had, in Govinda v. Murlidhar (2), overruled 
my decision in Sitaram v. Kaniram (3) 
quoted above, The Full Bench finding wis 
that a claim to preempt under s lol 
of the O. P. Land Revenue Act 18 en- 
forceable in execution proceedings. The 
result of this curious combination of ci-:- 
cumstances undoubtedly constitutes a 
grave hardship on the present applicant 
who had, in the first instance, adopted the 
night procedure as laid down by the Full 
Bench in the case quoted; yet the result 
for him has been that he failed on tke 
view of the law taken by me, which has, 
in the meantime, been overruled by a Full 
Bench. In these circumstances, the applicant 
has applied for review of the order of this 
Court, dated the 28th of April, 1925, and 
claims that the said order should be set 
aside, 


(1) 91 Ind Cas, 262, 21 N L R 157, A I R. 1926 
Nag. 193 5 

(3) 108Ind Cas 170, 23N L R. Ml,lO N.L J, 
228, A. I. R 1928-Nag. 48 (F B.). 
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The application has been attemped to be 
supported on the ground that, in view of 
the decisions in Sharup Chand Mala v. Pat 
Dassee (3) and Brindaban Chandra Ghose v. 
Damodar Prosad Panday (4), the langu- 
age of r. 1 of O XLVII of the Civil Prc- 

-cedure Code is sufficient ly wide to embrace 
a case ike the present In Sudananda Moral 
v. Rakhal Sana (5) Mitter, J., however, held 
that the words “sufficient reason” must be 
some reason analogous to the previous one 
included ın the rule and, in so doing, he 
followed the Privy Council decision in 
Chhajjyu Ram v. Neki (6): cf. also Ram- 
chandra Mahadeo Rao v. Govindrao (7). 


As at present advised, I still incline to 
the view that the words “sufficient reason” 
cannot be so interpreted as to bring a case 
like the present within the terms of r. 1 
of O. XLVII of the Orvil Procedure Code. 
The mustake or erroneous view of this 
Court cannot be said to have been “apparent 
on the face of the record” at the time the 
Court passed the order which is now 
sought to be reviewed On the contrary, 
the difficulty and complexity of the matter 
was such that a Full Bench was constituted 
to deal with it. Ido not think, therefore, 
that the present case comes within the 
terms of the rule 1n question, but, in view 
of the widely discrepant case law on the 
point, I am of opinion that it 18 highly 
desirable that a Full Bench should deal 
with this question, as also with the further 
one as to whether, even assuming that a 
case like the present does not come within 
the terms of the rule quoted, ıt 18 open to 
this Court, in the exercise of its inherent 
powers, to remedy what has caused an ob- 
vious injustice to the present applicant. 

Lam, of course, aware of my decision in 
Nizam ud-din v Jumma (8), but I am not 
at present prepared to admit that that de- 
cision 18 an erroneeus one. I am, neverthe- 
‘legs, of opinion that 16 18 desirable that a 
fundamental important question like the 
present should be considered by a Full 
Bench: cf. Munna Lal v. Radha Kishen (9) 

(3) 140 627 

(4) 85 Ind Oas.65, 29 C W N 148 atp 150, A I. 


R 1925 Cal 304 
(5) 104 Ind Cas 136,31 O W N 822 
(6) 72 Ind Cas 556,3 Lah 127atp 13330 M.L T 
295,260 W N 697,41P L R 1932, 3P L.T 435, 
AIR 1922 P O 112, 16LW 375,17 P WR 
1922, 43 M LJ 332, 24 Bom L R 1238, 4 U 
P. LR (PC) 99, 36 C. L J 459, 491 A 144 


P.O 
: (7) h Ind Cas 125,23 N.L R 53,8 NN L.J. 31, 
AIR 1925 Nag 266. 
'(8) 38 Ind Cas 693,24 N L. R. 48 
(9) 30 Ind. Cas, 186, 37 A, $91; 18 A, L, J. 793. 
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and Chhayemannessa Bibiv. Basirar Rahman 
(10). Iam, therefore, of opinion that it is 
desirable that the following questions 
should be referred to a Bench:— 

(1) Whether, on the facts stated in the 
first part of this order, a case like 
that of the present applicant can 
be brought within the letter of 
r lofO XLVII of the Civil Pro- 
cadure Code; and 

(2t) whether, even if the first point be 
held against the applicant the cir- 
cumstances of such a case would 
permit of this Court reviewing its 
order in the applicant’s favour in 
the exercise of the inherent powers 
of the Court under s. 151 of the 
Civil Procedure Code. 

A Full Bench consisting of the Judicial 
Commissioner and the First and Third 
Additional Judicial Commissioners will be 
constituted accordingly. 

Sir B. K. Bose and Messrs. V. Bose, P. A. 
Pandit and P N. Rudra, for the Petitioner, 

Messrs. D. N. Chhoudhr, RB, V D. 
Kolte and S. A Ghadgey, for the Opposite 


Party. 

OPINION. 
» Maenaipr, Offg. J. C.—The facts 
which led to this reference are 


stated in the order of reference, dated 5th 
February, 1929. In execution of a money- 
decree certain villageshares were sold, The 
applicant Sitaram preferred a claim to pre- 
empt these shares to the executing Oourt; 
that Court held thats 151 of the C. P. Land 
Revenue Act did not authorise investiga- 
tion of such claims by the executing Court. 
Sitaram applied in revision to Findlay, J. 
O, who refused to interfere~and in the 
‘order dismissing the application remarked 
that the applicant was not prejudiced by 
the refusal of the executing Court to cons- 
ider hisclaim to preemption, but stil 
had aremedy by suit open to him, The 
applicant then fileda suit to enforce his^ 
right of pre-emption. The trial Court 
decreed the suit and an appeal was dismiss- 
ed. In second appeal, however, the suit 
was dismissed as a Full Bench Govinda v. 
Murlidhar (2) had ruled that a claim to pre- 
empt under s. 151 of the O. P. Land 
Revenue Act was enforceable in execution 
proceedings and could not be enforced in a 
separate suit, The present application 
was then filed; the applicant asked for 
review of the order of Findlay, J C. 
Findlay, J. C, considered it highly desir- 


(10) 5 Ind. Cas. 582, 37 C 399 at p. 404; 110, L, 
J. 285, 5 
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“two questions: 
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application did not lie in the numerous 
cases where these facts existed. These were 


“(a) Whether, on the facts stated in the 
fifs& part of this order, a case like that of 
the present applicant can be brought with- 
in the letter ofr. lof O XLVII of the 
Civil Procedure Code, and 


(ii) whether, evenifthe first point be 
held against the applicant, the circum- 
stances of such a case would permit of this 
Court reviewing ite order in the applicant's 
favour in theexercise of the inherent powers 
ofthe Court under s. 151 of the Civil Pro- 
cedure Code " 


The non-applieant urges a preliminary 
objection, His first argument was that 
Findlay, J. O, had in reality held 
that the application for review should be 
dismissed. 1 am unable to follow this 
argument Itis quite clear that Findlay, J. 
O., considered that the opinion of a Bench 
on certain questions should be obtained 
before he disposed of the application. 

The next point urged 18. that the provi- 
sionsof O. XLVII, r. 5 of the First 
Schedule to the Civil Procedure Code, 
makeit necessary that Sir Oharles Findlay 
himself should be a member of the 
Bench. It seems sufficient to say thats. 9 
of the C. P. Courts Act does not make it 
necessary that the Judge who 18 disposing 
ofthe case should be a memberof the 
Bench for the decision of which a question 
of law 1s referred. I add that Sir Charles 
Findlay would probably have been a 
member of the Bench had he not taken 
ning months’ leave directly after making 
the order of reference. 

The applicant urges that review can be 
granted in accordance with the provisions 
of O XLVII,r. 1 of the Furst Schedule 
to the Civil Procedure Code, both on the 
ground that newand important matter has 
been discovered and on the ground that 
there 18 something analogous to an error 
apparent on the face of therecord Now, 
for the purpose of deciding whether the 
applicant 1s entitled to apply for a review 
under O XLVII,r.1,I have to consider 
only whether the conditions mentioned in 
the rule are satisfied The question of 
hardship to the applicant does not arise. 
The facts material for decision of this 
point then are simply these —A Judge 
took a certain view of the law and dismiss: 
ed an application. subsequently a tri- 
bunal whose decision that Judge was bound 
to follow took a contrary view of the law. 
The applicant’s Counsel admitted thatan 


the facts which were considered by a 
Bench of this Court in Ramchandra 
Mahadeo Rao v. Govindrao (7) and in that 
case for reasons with which Iam in entire 
agreement it was held that there was no 
ground for grantinga review. I add that 
in a Full Bench ruling of their Lordships 
of the Privy Council in Chhajju Ram v. 
Nekw (6) their Lordships state that "ihe 
three cases in which alone mere review 18 
permitted are those of new materisl over- 
looked by excusable misfortune, mistake 
or error apparent on the face of the record, 
or ‘any other sufficient reason". Review 
then 18 not permitted where new material 
comes in existence sabsequently. In the 
same judgment their Lordships have clearly 
held that review cannot be granted on the 
ground that the previous decision of the case 
had proceeded upon an incorrect exposition 
of thelaw. 

In the second question of the reference 
the referring Judge appears to have used 
the word reviewing" in a very general 
sense, Clearly s. 151 of the Civil Proce- 
dure Code does not enable a Court to 
follow the procedure laid down in O, XL'VII 
where the conditions under which review 
can be granted are not satisfied. In my 
opinion the pointraised in the question 18 
the power of the Court to vary the pre- 
vious order. For consideration of this 
point the only material facts are, in my 
opinion, these —Findlay, J. C , erroneous- 
ly held that the applicant adopted a wrong 
procedure and for this reason refused the 
relief: it appears to bea fact that the ap- 
plicant wasentitled to the relief claimed 
by him. The fact that the applicent 
subsequently adopted the procedure sug- 
gested by Findlay, J. C , does not appear to 
meto have any bearing on the decision of 
the question. Iremark that, asthe appl- 
cant bas not challenged the judgment in 
which 1t was held that the procedure first 
adopted by him was correct, 16 must be 
assumed for the purposes of this opinion 
that the decision of Findlay, J. ©, was, er- 
roneous. 

Itis not urged that the Court has ın- 
herent power to vary at any time a final 
order merely because that order was in- 
correct In my opinion 1t18 not necessary 
for the ends of justice or to prevent abusə 
to the process of the Oourt that orders 
based on an erroneous view that an incor- 
rect procedure has been taken should ba 
varied, There is no greater injustice or 
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abuse when a claim is wrongly dismissed 
on the ground that the wrong procedure 
has been followed than where it 1s wrongly 
dismissed on the ground thatthe claim is 
invalid. 

The applicant has cited Pandu v. Rajesh- 
war (11) and other cases in which effect 
has been given to the principle that the 
act of the Court should prejudice no one, 
but the Judge decided the case with due 
care and did not act wrongly even if his 
decision was incorrect. These cases then 
have no application, 

The applicant has also cited cases such as 
Sarat Krishna Bose v. Busweswar Matra, (12) 
in which it has*been held that where there is 

- no provision in the Civil Procedure Code 
expressly providing for a remedy and none 
which prohibits a remedy being obtained, 
the provision of Ss 151 may ina suitable 
‘case apply, But these rulings do not 
justify the application of s 151 where such 
application would contravene the funda- 
mental principle that there must be finali- 
ty to litigation. A final order passed after 
proper consideration must not be set 
aside if it cannot be challenged by 
methods expressly provided by the Code. 

Tadd that I am considering the power 
of the Oourt. If I had to decide whether 
that power should be exercised in this 
particular case, I should have to consider 
the question whether or not 16 would in- 
volve hardship to the non-applicant to al- 
low pre-emption to the applicant so long 
after the sale to him had been confirmed, 

In my opinion then both the questions 
must be answered in the negative 

Staples, A. J. C.—I agree. 

Subhedar, A.J. C.—I also agree. 


G R. D. Reference answered ın the negative, 


(11) 78 Ind, Cas, 996, 20N L R 131, A. I.R. 1924 
Nag 171 


5 
(12) 103 Ind Cas. 69, 54 C. 405, 31 O. W. N. 576, A. 
I. R. 1927 Cal. 534. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civiu Revision No 116 or 1929, 
September 20, 1929, 
Present —Mr Jackson, A J. Q. 
LAJBARKHAN AND ANOTBER— 
PLAINTIFFS —APPLICANTS 
versus 
NANHU-DEFENDANT—NON-APPLICANT. 
Usurwus Loans Act (X of 1918),s, 3 (I) —Rate of 
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interest found to be exorbitant—Re-payments mad? 
leaving surplus due to defendant on reasonable anter- 
est being allowed—Defendant not clavmang surplus— 
Court, whether has power to grant relef to defendant 
—75 per cent per annum vnterest, and on default" 150 
per cent per annum, whether excessive 

A Court has power under s 3 (1) of the Usurious 
Loans Act to order re-payment of excess recoveries 
made by the plaintiff even though the defendant has 
not asked for the relief, ıf ıt finds that the rate of 
interest stipulated was exorbitant ana on a reasonable 
rate being allowed, re-payments made by the defend- 
ant left a surplus due to him after satisfymg the 
claim of the plaintiff 

Interest at 75 per cent per annum and 150 per 
cent. per annumin default, being excessive cannot 
be allowed, even if there is a custom in the locality 
to charge such high rate of interest, 


Application for revision of an order of 
the Small Cause Court Judge, Sohagpur, 
dated the 22nd December, 1928,in Second 
Civil Suit No. 611 of 1928. 

Mr. Samwullakhan, for 
eant. 

ORDER,.—This is an application for 
revision of a decree passed by the Small 
Cause Court, Sohagpur,in a suit brought 
on a bond, dismissing the plaintiffs’ suit 
and directing them to pay Re 42-8 on 
account of surplus recoveries. The bond, 
on which the suit was brought, was execut- 
ed on l6th January, 1926,for Rs. 50. The 
rate of interest stipulated for was one anna 
per rupee per mensemand 1n default 2 annas 
per rupee per mensem. The suit was 
brought on 24th September, 1928, less 
than three years after the execution of 
the bond. By that time the defendant 
had paid Rs. 122-80. The Judge of the 
Small Cause Court, acting on the Usurious 
Loans Act, re-opened the transaction, found 
that tha rate of interest stipulated for 
was exorbitant and penal and, allowing 
interest at 2per cent per mensem found that 
only Re 80 was due to the plaintiffs and 
gave a decree to the defendant for Rs, 42 8 0 
paid in excess. 

It is objected that the defendant never 
asked for this relief, but it does not 
seem to me that any such claim is 
necessary, under s, 3 (1) of the Usurious 
Loans Act the Oourt has power to order 
re-payment. 

lt is also objected that the plaintiffs 
were not allowed to show that the interest 
was not excessive Reference has been 
made to Ruldu Mal-Thakar Das v Allah 
Ditta (1) where ıt 18 laid down that in 
deciding whether the rate of interest 
charged is excessive, the Court must 
have regard to the prevailing rate of 


the Appli- 


(1) 103 Ind. Cas, 531, A. I. R. 1927 Lah. 621, 
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interest on similar transactions in the 


locality, the security offered to the 
plaintiff, the nature of the dealings 
' between the parties and the period 


during which the accounts have remained 
outstanding. In this case the account 
was outstanding for less than three 
years, periodical payments were being 
made by the debtorand though no security 
was offered and no evidence given as to 
the prevailing rate in the lecality for 
loans of the description of the one now 
under consideration, I consider that the 
Small Cause Court was right in holding 
the rate to be excessive. Even if it were 
proved that itis the custom in the locality 
to charge interest at 75 per cent. per annum 
and 150 per cent per annum ın case of de- 
fault, I should still hold the rate of interest 
to be obviously excessive. It has been pointed 
out that the debt was to be repaid in 
three months and if that payment had 
been made within that period, the interest 
would only have been Rs. 9. It does not, 
however, alter the fact that it would be in- 
terest at the rate of 75 per cent. per annum. 

I decline to interfere in revision and 
1 dismiss the application with costs 

G.R D, Application dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

First O1vIL APPEAL No, 116 oF 1927. 
October 28, 1927. 
Present:—Mr Kinkhede, A. J. O. 

OHHAGANLAL-—APPELLANT 

versus 
GOVIND RAM AND oTHERS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1909), O XLI, r. 10 
—Pauper appellant—Seeurwy for costs, whether can 
be demanded 

A Court has jurisdiction to order a pauper appel- 
Jant to furnish security for the costs of the re- 
spondents, but an order for security will not be made 
except under very spesial circumstances [p 64, col. 


[Case-law discussed | 

Appeal against a decree of the Addition- 
al District Judge, Khandwa, dated the 
21st February, 1927, ın Civil Suit No. 8 of 
1926. 

Mr. K. A. Potey, for the Appellant. 

Mr. W. R Puranik, for the Respondens. 

JUDGMENT.—This is an application 
by respondents for calling upon the ap- 
pellant to furnish security for their 
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costs of appeal and of the original suit 
under O. XLI, r.10 of the Civil Proces- 
dure Code. In view of theaffidavit which 
supports the applieation I was on the point 
of passing a conditional order demanding 
the security from the appellant. But ^8 
in the meantime, the appellant came ard 
raised the point that as he was allowed to 
appeal as a pauper, he could not be calicd 
upon to furnish security, I stayed my 
hands, and gave the parties a date :o 
argue the question whether security cou'd 
be demanded from a pauper appellant. 
The appellant relies on Nusseeroodde.n 
Biswas v. Ujjul Biswas (1) Hafiecn 
v. Abdul Karım (2, Khemraj Shrikrishna 
Das v. Kisanlala Surajmal (3) and Nazim 
v. Abdul. Hamid (4) in support of bis 
contention that a security cannot be as- 
manded. The respondents on the other 
rely on B. F. Saldanha v. Henry Hart 19) 
1n support of their application for security. 

I have considered all the cases cited and 
also amongst others the cases of Seshayyane 
gar v. Jainulavadin (6) and Srinivasa 
Sastrial v. Subramania Aiyar (7) on whish 
the view taken in B. F. Saldanha v. 
Henry Hart (5)is based. In addition to 
them I have also looked up the cases of 
Jogendro Deb Roy Kut v. Funnindro Deb 
Roy Kut (8, Manekjsi Limy Mancherj v. 
Goolbaa (9), Ramsingh Bhagwan v. Balutar 
Chrater Bhugwan (10), Lakhmi Chand v. 
Gatto Bar (11), Jawan Alt Beg v. Basa 
Mal (12), Konnammal v. Annadana Jara- 
ya Goundan (13)and Ma Saw v. Maung 
Shwe Gon (14) and several others herein- 
after referred to, with a view to satisfy 
myself as to the principle which underlies 
the provisions for demanding security, 


It appears that the English Law on the 
point is divergent, Some English cases 
make it obligatory ona Oourt to demand 


(1) 17 W R 68. 

(2) 12C W N.163,70 L J 312 

(3) 42 Ind Cas 67,42 B 5,19 Bom L R 771 

(4) 67 Ind Cas. 257, 3 Leh 20,4 U P. LR (Lk; 
67, A I R 1922 Lah 87,68 P L. R 1922 

(5) 58 Ind, Cas 794, 43 M. 902, (1920) M.W N ods, 


12L W 333. 

(6) 3M 66, 4 Ind Jur. 507. 

(7) 17M L J. 583. 

(8) 18 W R 102. 

(9) 3B 241, 

(10) 5 Bom. L R 661. 

(11) 7 A 542, A W N (1885) 127 

(12) 8A 203, A.W N (1886) 310, 

(13) 70 Ind Cas 586, A I R 1923 Mad, 204; (1929) 
M W.N 801, 17 L. W. 26 

(14) 75 Ind Cas, 309, A. L R. 1923 Rang 21., 3 
Bur. L. J. 78. 
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security on the ground of poverty, while 
others treat it as purely discretionary. 
Leaving this divergence 1n the English Law 
to itself, let me turn to the Indian Statute. 
It appears that in enacting the provisions 
of O XLI, r. 10 and of the corresponding 
sections of the old Civil Procedure Oodes of 
1877 and 1882, the Legislature did not lay 
down any hard and fast rule in regard to 
this matter. . It could, therefore, be reason- 
ably stated that there isin the Indian 
Statute no provision which goes 
to the length of casting on the 
Court in every case the obligation, as a 
matter of law, to make order that security 
shall be given for costs of an appeal. It 
is a matter absolutely in the judicial dis- 
cretion of the Court. It,therefore, follows that 
in special circumstances, the Oourt, may 
direct security to be given, but the Court 
isnot bound to do so, Where highly 
penal consequences will be entailed upon 
the appellant by the order, the Court 
would, I think, asa general rule, not be 
bound to make order for security of costs 

It is on this principle that ıt has been 
held in Indian Courts that mere poverty is 
no ground for requiring an appellant to give 
security for the costs of the appeal: Manekj1 
Limjt Mancherjyw v. Goolbas (9) and Lakhma 
Chand v. Gatto Bar (11) But the Full 
Bench of the Allahabad High Court in 
Jiwan Alı Beg v. Basa Mal (12) has laid 
down the salutary rulein very guarded terms 
that the mere fact of poverty of the appel- 
lant standing by itself and without reference 
to any general facts of the case ought not 
to be considered sufficient alone to warrant 
his being required to furnish security for 
costs There are cases in which it has 
been held that a Court will as a general 
rule demand security for costs from a poor 
or insolvent appellant, if it 18 proved to 
the satisfaction of the Oourt that tke ap- 
pellantis not the real litigant but a mere 
puppet in the hands of the other who are 
able to furnish security: Jogendro Deb 
Roy Kut v. Funnendro Deb Roy Kut (8), 
Khajah Assenoollajoo v. Solomon (lv) and 
Bomanp Jamsetji v Nusserwanjt Rustam. 
(16). In the last mentioned case, where the 
following dictum of Bowen, L. J., 1n Cowell 
v. Taylor (17) was relied upon. “that, in 
order to preyent abuse, 1f an insolvent sues 
as nominal plaintiff for the benefit of 
somebody else, he must give security,” a 


(15) 14 O 533, 

(16) 27 B 100, 5 Bom L R.113 

(17) (1885) 31 Ch. D 34 at p. 38, 55 L, J. Ch 92,53 
L. T. 483, 34 W. R, 24, 
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security was demanded from a father, an un- ' 
discharged insolvent, who wassuing as a co- 
plaintiff with his minor daughter for dam- 
agesfor thedefendant's breach of his promige 
to marry her,on the ground that the suit was 
realy the father's suit,and that he was 
Seeking to make money out of his daugh- 
ter's engagement. This view of law may 
even be justifiable on the ground that every 
Court has inherent jurisdiction to prevent 
abuse of its process or power, as once held 
in Hari Nath Singhv Ram Kumar Bagchi 
(18), or may not be so justified ss recently 
held ın Bhatrabendra Narain Deb v. Udai 
Narain Deb (19), on. the ground, that in- 
herent jurisdiction cannot be invoked in 
matters for which the Code does actually 
provide. But it goes to show that the 
Court's discretion in this matter ıs to be 
regulated by statutory provision as applied 
to the circumstances of each case, if not by 
an appeal to its inherent powers. 

Now if we turn to the specific provi- 
sions of O XXXIII of the Civil Procedure 
Code, it will be seen that they areenacted 
with the object of enabling a person who 
may be too poor to pay even the initial in- 
stitution fee payable to the, Orown, to 
bring and prosecute suits without such 
payment: Jotendro Nath Chowdhury v. 
Dwarka Nath Dey (20) They lay down 
certain conditions, and restrict the Court’s 
power to grant leave toa person to sue as 
a pauper, and also safeguard the interest 
of the Orown by further reserving to the 
Oourt the power to even dispauper the 
person, on proof of facts showing that he 
has abused the privilege or concession. If 
leave were applied for to prefer an appeal in 
forma pauperis the applicant has to satisfy 
the requirements of O XLIV,r.1, Civil 
Procedure Code, which imposes some addi- 
tional conditions and limitation subject to 
which the leave can be granted, 

In the case of Ambaji Balwantrao Mane 
v. Hanmantrao Bajywao (21) where a pauper , 
plaintiff was ordered by thetrial Court to pay 
the defendant in cash the costs occasioned 
by an amendment of the plaint, and his suit 
was dismissed 1n default of such payment, 
ib was held that the order was wholly im- 
proper. The principle underlying this 
decision appears to be that once a person 18 
held to be a pauper, ın the sense that he is 


Mei 20 Ind, Cas. 703, 18 C, W. N 119, 49 C. L. J. 


(19) 79 Ind Cas 298, 500,853 at pp. 864, 866, A. 
I R 1924 Cal 251, 

Go) 200 111 

21) 69 Ind Cas 207, 47 B 


104, 24 Bom, L. R., 924; 
A, I. R. 1922 Bom. 85, 
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not possessed of sufficient means to pay even 
the fee prescribed by the law, prima facie 
there 18 no ground for the Court, unless he 
is actually dispaupered, toexpecthim to 
make any cash payment of costs occasioned 
by an amendment of the plaint. If I may 
add with propriety, I may say, that by a 
parity of reasoning, the Oourt will still less 
be justified in ordering such person to find 
security for the costs of the suitor appeal. 
At this stage I may consider the ratio de- 
cıdendı of the case Khemraj Shrikrishna 
Das v. Kisanlala Suraymal (3). It was 
based on a view taken in an English case 
Walle v. St John (22) in which the Master 
of the Rolls had ruled thatthe grant of 
permission to appeal in forma pauperis 
rendered a previous order to give security 
for costa no longer operative. The Judges 
of the Bombay High Court deduced the 
further conclusion that the provisions of 
O. XLIV, Civil Procedure Code, by their 
very nature exclude the application of O. 
XLI, r. 10,to pauper appellant. Much 
could be said 1n support of the correctness 
of this conelusion in view of the proviso to 
r.lofO XLIV. This proviso 18 mandatory 
and ıs a necessary safeguard introduced by 
the Legislature for the benefit of litigants 
who find themselves opposed by paupers: 
Rajendra Prasad Bose v. Gopal Prasad 
Bose (23). That proviso casts upon the 
Court a duty to see before it 
grants leave to appeal as a pauper that the 
judgment and decree appealed against is 
contrary to law or to some usage having the 
force of law or is otherwise erroneous or 
unjust. Thus it isa sufficient safeguard 
against any frivolous or vexatious appeals 
‘which involve no question of law, but 
challenge findings of facts merely, being 
allowed to be preferred in forma pau- 
penis. 

Judges must be presumed to be conseious 
of their own powers and the limitations 
subject to which they can exercise them. 
Therefore once the leave to appeal 1n forma 
pauperis ie granted, 16 could be legitimately 
inferred that there was prima facie ground 
for holding that the case fell within the 
proviso of r. 1 of thesaid Order. Under 
such circumstances, 16 could fairly be laid 
down that both propriety, and consistency 
of law and procedure, demand that if a 
Court considers any particular case to be 
fit for granting the leave, the granting of 


(22) (1910) 1 Ch 701, 79L J Ch 409; 102 L.T. 
617, 548 J 457,28 T L. R 405. 

(23) 94 Ind Cas, 814, 4 Pat 67, A IR 1925 Pet 
442, 


“already cited. 
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the leave involves the consequence, if not 
expressly, at least, by necessary implication, 
that, prima facie, that case is fitto be 
placed outside the purview of r.10 of O. 
XLI, Civil Procedure Code. For otherwise, 
the leave once granted though not express- 
ly withdrawn, would be rendered practical- 
ly nugatory, by the inconsistent action of 
the Court 1n subsequently asking the very 
appellant to whom it granted the leave to 
appeal as a pauper, to furnish security for 
costs. It ought to be the duty of every 
Judge to see that the machinery of the 
Court is not so availed of by one party to a 
sult or appeal or other proceeding, as to 
place his opponent on thé horns of a dilemma 
and even to land him ina difficult and 1n- 
consistent position. 

Although the cases of Seshayyangar v. 
Jarnulavadin (6) and Srinivasa Sastrial v. 
Subramama Aiyar (T) affirmthe Court's 
jurisdiction to demand security for costs 
from an appellant permitted to appeal in 
forma pauperis, they do not go thelength of 
laying down the unqualified proposition 
that a security for costs must necessarily be 
demanded from him as I will presently 
show. As a matter of fact, in both those 
cases, applications for security for costs 
were disallowed. In Seshayyangar v. 
Jamulavadim (6) the Judges observed at 
page 67* “seeing thata suitor should not be 
allowed to appeal in forma pauperis unless 
there is prima facie ground for believing 
that there are substantial grounds of appeal, 
and that ıt would ordinarily defeat the 
intention of the law if a pauper were called 
on to find security, we hold that very 
special grounds should be shown to induce 
the Oourt to callon him to find security. 
If it were shown that the paupers 
were mere creatures 1n the hands of persons 
well able tofind security, the order would 
not be improper". In support of this 
proposition they relied on Jogendro Deb 
Roy Kut v. Funnindro Deb Roy Kut (8) 
The same view was 
taken in Srinivasa wSastrial v. Sub- 
ramania Atyar (7), where ıt was laid down 
that though a Oourt has jurisdiction to 
demand such security, yet an order will not 
be made except under very special circum- 
stances. In the caseof of B. F. Saldanha v. 
Henry Hart (5) there is absolutely no 
discussion to show how the view taken by 
the Bombay High Courtis erroneous. This 
later Madras ‘High Court case simply con- 
firms the view all along taken by that 
Court and does nothing more. The report 

*Page of 3 M.—LEd.] E 
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is also so very brief that it is not possible 
to know from it, that the order demanding 
Security was passed in that case even in 
the absence of special circumstances. 
There is, therefore, no ground to infer 
that B. F. Saldanha v Henry Hart (5) lays 
down unqualified proposition that a 
security for costs could or should necessa- 
i be demanded from a pauper appel- 
ant. 

The Lahore High Court in Nazim v. Abdul 
Hamid (4) interfered under cl.(c)and not 
cls. (a) and (b) of s. 115, Civil Procedure 
Code, with an order demanding secuity from 
a pauper appellant,on the ground that in 
passing such an order, the Court below 
had acted in the exercise of its jurisdiction 
illegally and with material irregularity. 

In this state of the case-law of Indian 
Courts on this point, I must remark that 
the different High Courts without disagree- 
ing as to the principle underlying such an 
order, differ only as to their stand point of 
viewing at the question; some look at it 
from the point of view fof the impropriety, 
and some of the illegality, of the order, 
while others consider it from that of the 
absence of special circumstances justifying 
the order, but none have ‘gone the length 
of holding that the order 18 ultra vires or 
void for want of jurisdiction. Looking at 
the case from whatever point of view, I 
ean confidently say that no satisfactory 
reasons have been made out for directing 
the pauper appellant 1n this case to furnish 
security for the respondents’ costs of this 
appeal or of the original suit 


6. R. D. Application dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORBIMINAL Revision No 298 or 1929. 
September 25, 1929 

- Present :—Mr. Macnair, Ofig. J.O. 
SECRETARY MUNICIPAL COMMITTEE, 
NAGPUR-CoMPLAINANT 
versus 
Y RNKA KHATIK —AGOUSEB. 

C.P Mumerpalrtres Act (II of 1922), s. 199—Munici- 


pal hye-law—Contnurng breach—Sentence : 

The words ‘every day after the first’ ins 199 
ofthe C P Municipalsties Act must be interpreted as 
every day after the first day to whieh the con- 

ction relates. 
pr fine of Rs 50 for a breach on a particular 
date, of a bye-law framed by a Municipal Oommitteo 
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under the Act and Rs 5 for the subsequent days oti 
which the offender persisted ın thebreach is legal, even 
though the breach of the bye-law was first com-, 
mitted ona day previous to that for which there 
1s actually a conviction. 

Oriminal reference made by thé Ses- 
a Judge, Nagpur, dated that 5th August, 
1 . 

Mr. Samiulla Khan, for the Accused. 

ORDER.—Yenka was convicted under 
the provisions of s. 199 of the O, P. 
Municipalities Act for disobedience to a 
bye law. He was fined Rs. 50 for this 
breach of the bye-law on 21st November, 
1928, and Rs. 5 for the subsequent days 
in which he persisted in the breach. The 
learned Sessions Judge has made a report 
unders. 438 of the Criminal Procedure 
Code, as, 1n his opinion, Yenka should only 
have been fined Rs. 5 for his offence on 
21st November, 1928. The learned’ 
Sessions Judge states that Yenka had: 
been committing the breach since 8th’ 
July, 1928, and was only continuing the 
offence on 21st November, 1928 Yenka had 
been convicted and fined for his dis- 
obedience during the period 9th July, 
1928, to 20th November, 1928. 

In my opinion the learned Sessions 
Judge has misread s 199 of the Mun1ci- 
palities Act. Section 199 clearly states that 
disobedience of a lawful direction shall 
be punishable by fine whieh may extend. 
to Rs. 50. The words “and, in the case 
of a continuing breach, with further 
fine which may extend to five rupees for 
every day after the first during which the 
breach 18 proved to have been persisted 
in” do not detract from this provision. 
“Every day after the first" then must be 
interpreted as every day after the first day 
to which the conviction relates. If it were 
interpreted otherwise, the result would be 
that Yenka could have been fined Rs. 5. 
for 218t November, 1928, and the subsequent 
days in addition to the fine of Rs. 50 
inflicted ın accordance with the preceding 
provision of the section. There is then 
no necessity for interference. 

G. R D. Reference rejected, 
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e 
LAHORE HIGH COURT. 
CetminaL APP£aL, No. 426 or 1929. 
July 18, 1929. 
Present:—J ustice Sir Alan Broadway, KT., 
. and Mr, Justice Johnstone 
NUR MUHAMMAD AND ANOTHER— 
AccusED—APPELLANTS 
versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860) s 802—Grievous 
hurt—Death caused by supervention of pneumoma— 
Offence 

Where a person inflicted grievous injuries on an- 
other and as a result of these injuries pneumonia 
Supervened and the latter died 

Held, that the offence committed was that of 
murder [p 66, col 1] 

Fazla v Emperor (1), followed. 

Criminal appeal from an order of the Ad- 
ditional Sessions Judge, Shahpur at Mian- 
wali, dated the 26th February, 1929 

Mr, Dunt Chand and Dr, Muhammad 
Alam, for the Appellants. 

' Mr Sunder Das, for the Government 
Advocate, for the Respondent, 


JUDGMENT. 

Broadway, J.—Nur Muhammad and 
Gul Muhammad sons of Fatteh Muhammad 
Awans of Mauza Malrumi inthe Khushab 
Tahsil of Shahpur District have been con- 
victed of having murdered Sher Zaman in 
the early hours of the 30th of September, 
1428, and each of them has been sentenced 
to transportation forlife. They have ap- 
pealed. 

The facts are given in datailin the judg- 
ment of the learned Additional Sessions 
Judge and need only be referred to briefly 
here. It appearsthat Sher Zaman, Muham- 
mad Sher and Fatieh Muhammad had some 
trouble with the two appellants 1n May, 
1928, The parties had come to blows and 
had actually gone to the Police Station. 
There the Police had induced them to settle 
their differences amieably and this, outward- 
ly atany rate, was done. At about sehrgi on 
the 30th September, 1928, Sher Zaman was 
going to hisfieldto plough. His yoke of 
oxen were ahead of him and he was follow- 
ing them carrying a plough when somebody 
seized the plough from behind. Turning 
round he wasconfronted by Nur Muham- 
mad and Gul Muhammad both of whom he 
recognised and both of whom proceeded toc 
assault him, being armed with sticks, He 
received a very severe beating and his nose 
was cut off by, (according to Sher Zaman’s 
statement) Gul Muhammad, His cries 
brought YarMuhammad, Sardara and Sher 
Muhammad Awan to the spot whereupon Gul 
Muhammad and Nur Muhammad left him 
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and went away. He was takento thevi'lege 
Dhadhar, about a mile from thescene, to the 
house of his nephew Mian Muhammad. 
Information was given to the lambardurs 
who came to Mian Muhammad's house and 
saw Sher Zaman and then it was discovered 
that shortly before the assault on Sher 
Zaman, Muhammad Sherhad been Leaten 
at his dhok, some two miles ors) disten! 
from the village. The lambardars there- 
upon went to that dhok and Muhammad 
Sher was carried to the village. As soon 
as carriers could be obtained these two Sher 
Zaman and Muhammad Sher, were placed 
on cots and taken to the Police Staton 
where Mian Muhammad made a report al 
about 2 P m, Sher Zaman's condition being 
serious his statement was recorded by the 
Sub-Inspector and later onın the hosp.tal 
by a Magistrate Asa 1esult of the injures 
and his lying ın a recumbent position 
pneumonia supervened and Sher Zaman 
expired 

The story for the assault 18 deposed t» 
by Yar Muhammad whose evidence nas 
been believed bythe learned Additional 
Sessions Judge, and after hearing ihe 
learned Oounsel’s criticismson ıt I see no 
reason to doubt the veracity of the witness 
Itis true that he 18 distantly related to the 
deceased by marriage but that by itself 18 
net, in my opinion sufficient to discredit 
him. It wasa bright moon lit night and 
Sher Zaman and Yar Muhammad coald 
clearly have identified the assailants. 


At the trial the defence set up by che 
appellants was that Sher Zaman had abduct- 
ed the wife of Fatteh Muhammad (victim 1n 
another assault) and had taken the woman 
to Muhammad Sher, that Fatteh Muham- 
mad and his friends went there to recover 
the woman whereupon a fight took place 
and that all these three persons got 1njured 
and that for some unknown reason, possidly 
owing to ill-feeling on the part of Qasim Ah 
lambardar these cages had been fabricated 
against both the appellants, This defence 
was not urged before us and reference to 
the evidence produced by the appellants in 
support of their story shows that ıt vas 
entirely unsatisfactory. 


After going through the entire record, ! 
find myself in agreement with the visw 
taken by the learned Additional Sessions 
Judge and the unanimous opinion of the 
three assessors that Sher Zaman died as a 
result of the injuries received at the hands 
of the two appellants, In Fazla v, Em- 
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peror (1) (Oriminal Appeal No. 1106 of 1927) 
it was held bya Division Bench of this Court 
that where a person received grievous in- 
juries and was detained 1n hospital and asa 
result of these injuries pneumonia superven- 
ed causing death, the offence committed by 
the vierim's assailants was that of murder. 
I see no reason to differ from that pronounce- 


ment, The facts of this case are 
similar I would, therefore, dismiss this 
appeal. 


Johnstone, J.—I concur. 

n. L. Appeal dismissed. 

(1) 110 Ind Cas, 230,29 Or L J. 678, A.I R.1928 
Lah, 857. 





LAHORE HIGH COURT. 
First CIVIL APPEAL No. 684 or 1925, 
May 29, 1929. 
Present :—Mr. Justice F'forde and 
Mr Justice Bhide, 
SANT RAM AND ANOTHE&—PLAINTIFF3 
—APPELLANTS 
versus 

NARAIN DAS AND 0THERS— DEFENDANTE—- 
RESPONDENTS, 

Landlord and tenant—Assignment of arrears of 

rent by lessor—Sut for rent by assignee—Con- 

sideration for assignment, want of, whether good. 


defence 

As to whether full consideration for an 
assignment did or did not pass isa matter which 
concerns the assignor and assignee only, 

Where a lessor has assigned his eight to re 
cover arrears ofrent, the lessee cannot resist the 
claim of the assignee to iecover such arrems on 
the mere ground that the assignment was not fully 
supported by consideration 


Hirst appeal from a decree of the Senior 
Subordinate Judge, Gujranwala, dated the 
30th January, 1922. 

Dr. G.C Narang and Mr. Tirath Ram, for 
the Appellants, 

Dewan Mehr Chand and Mr. C, H. Oertel, 
for the Respondents. 

JUDGMENT. 

Fforde, J.—The facts of the case out 
of which this appeal has arisen are shortly 
as follows .— 

On the 21st June, 1920, Pindi Das and 
his three minor brothere, who were repre- 
sented by their mother Musammat Malan, 
leased their interest 1n certain land to N arain 
Das, the present defendant, for a term of 
five years at arent of Rs. 3,000 a year 
payable in two instalments. On the 4th 
of; January, 1923, the lessors assigned two 
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years’ arrears of rent payable under this 
lease to one Nand Lal, the present plaintiff 
fora sum of Rs. 5,420, the arrears of rent 
amounting to Rs 6,000. As the lessee reftts- 
ed topay the money due under the lease, 
the assignee brought the present suit to 
recover the two years’ arrears. A number 
of defences have been raised by the lessee 
none of which can be advanced as a defence 
to the present suit. The learned Senior 
Subordinate Judge, who tried the sult, 
gave a decree for Hs. 3,000 only having 
come to the conclusion that the considera- 
tion for the assignment of the Rs. 6,000 
arrears of rent was only Rs. 3,000 and not 
Rs. 5,420, As to whether the full considera- 
tion for the assignment did or did not 
pass is a matter whichis not available to 
the lessee asa defence in a claim for rent. 
That isa matter which concerns the as- 
signor and assignee only. The learned 
Senior Subordinate Judge decided the other 
pleas in defence quite correctly; but in 
this respect he has erred and accordingly 
the appeal must be accepted and judg- 
ment entered for the plaintiff for Rs. 6,000. 
The respondent will pay the costs through- 
out. 

The defendant Narain Das will pay ın- 
terest at the rate of 6 per cent. per annum 
on the sum of Rs, 6,000 from the date of this 
Judgment until realization. 

Bhide, J.—I agree. 


R. L. Appeal allowed. 


LAHORE HIGH COURT. 
OxImiInaL APPEAL No. 508 oF 1929. 
June 26, 1929. 

Present:—Mr. Justice Tek Chand and 
Mr, Justice Agha Haidar. 
Musammat SABHAI—AocUSED— 
APPELLANT 
versus 
EMPEROR-— RESPONDENT. 

Crwnnal Procedure Code (Act V of 1898), s. 162— 
Evidence Act (I of 1872), 8. 145—Statement of witnesses 
before Police, whether evidence in case, 

Per Tek Chand, J —Only those portions of the 
Statements of witnesses made before the Police as 
have been actually used unders 162, Criminal Pro- 
cedure Coos, to contradict the witnesses in the 
manner provided in s 145, Evidence Act, in the 
course ot their cross-examination or re-examination, 
are parts of the judicial record and can be treated, 
as evidence in the case, the other parts of these 
statements cannot be relied upon by the prosecution 
or the defence in determiming,the guilt or innocence of 
the accused, [p, 68, coll] _ 
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Criminal appeal from an order of the 
Bessions Judge, Mianwali,dated the 98th 
April, 1929, 

* Mr. Chandar Gupta, for 
lant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. 

Agha Haidar, J.—Musammat Sabhai 
has been convicted of the murder of her 
husband, Ghulaman, by poisoning him, 
and has been sentenced to death under 
8. 302, Indian Penal Code, by the Sessions 
Judge of Mianwali. The appeal on her 
behalf has been argued by Mr. Ohandar 
Gupta in this Court and the record is 
also before us under the provisions ofs 374 
of the Code of Oriminal Procedure, for the 
confirmation of the sentence, 

Ghulaman, the deceased husband of the 
appellant, was taken il late at might 
on the 19th December, 1928, and died 
on the 21st December, at about 7 A.M. 
Before he died he vomitted and purged, 
and 16 was suspected that poison had 
been adnunistered to him. The lambardar, 
Mohammad Akbar Khan sent a rugga to 
the Police Station, Bhakkar, at 5 p.m. on 
the 21st December, 1926, and this rugga 
constitutes the First Information Report 
The rugga says that Ghulaman barber had 
died that day after being sick for one day 
and that his wife, who was of a loose charac- 
ter was suspected. : 

The Police arrived atthe spot and 
were accompanied by Khan Ghulam Sarwar 
Khan (2. W. No. 4, who is a zaldar 
and also an Honorary Magistrate. As a 
result of the Police investigation Musammat 
Sabhai and one Murd Hussain Shah 
were committed to the Sessions: Musammat 
Sabhai to take her trial under s. 302, 
Indian Penal Code, while Murid Hussain 
Shah was charged under ss. 302-109. Murid 
Hussain Shah has been acquitted by the 
learned Sessions Judge and we are not 
concerned with him. The learned Sessions 
Judge has as already stated, convicted 
Musammat Sabhai, 

A number of prosecution witnesses 
have deposed that the deceased had stated 
in their presence that his wife Musammat 
Sabhai had poisoned him, These state- 
ments were rightly  disbelieved by the 
learned Sessions Judge in view of the 
fact that, before the Police, these witnesses 
had not made any such statements. Attempt 
was also made on behalf of the pro- 
secution to prove that Musammat Sabhai 
bad made a confession of the crime in 
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the presence of Khan Ghulam Sarwar 
Khan (P. W. No.4) The evidence of this 
witness has not been believed by the Court 
below on this point, and I entirely agree 
with the view of the learned Sessions 
Judge. He is a man who, according to 
his own admission had been “tackling” 
the appellant from time to time at the 
instance and in the presence, of the 
Police Officers. No reliance whatsoever 
can be placed upon the evidence of this 
witness. 

The prosecution further relied upon the 
discovery of a certain packet containing 
a red powder which 1s alleged to have 
been produced by Musammat Sabha on 
the 26th of December, 1928 It may be 
mentioned here that the Police reached 
the scene of the occurrence on the 21st 
of December and on the 22nd December 
the house of Musammat Sabha was 
searched. The discovery of this packet 
on the 26th is a very belated one, and having 
regard to the persons who signed the 
discovery list, I am not prepared to hold 
that the discovery was fair and genuine 
In my opinion the Sessions Judge was 
quite right in not accepting this alleged 
discovery as reliable. 

The sole ground on which the learned 
Sessions Judge has based the conviction of 
Musammat Sabha: is that, on the night 
on which Ghulaman was taken ill, the 
lasi meal which he took was cooked and 
served by Musammat Sabha, This meal 
consisted of Sag and Petha (pumpkin) 
Now, there is no evidence on the record 
to showthat Musammat Sabha had pro- 
cured any poison or that she was in 
possession of it. Furthermore, she stated 
in the course of her statement before 
the Courts below, and this statement 
seems to have been accepted by the 
learned Sessions Judge, that sometime 
after taking his evening meal consisting 
of the above-mentioned dish 
tcok some fresh buffalo’ 
was nothing improbable 
Ghulaman’s position takin 
before going to bed. We kne 
at all as to what the milk wh 
stituted the last item of food take 
the deceased before he fell ill aci 
ly contained. Therefore, the pos- 
sibility of something deleterious and 
injurious to human life being present in 
the milk is not enurely excluded, and 
16 cannot be said with any degree of 
certainty that the Sag and Petha mentioned 
above and not the milk contained the 
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poison which” killed Ghulaman. I may 
mention that on the record of this case 
there 18 evidence that village quacks 
deal in preparations of mercury and 
arsenic etc. and that ignorant people 
take these drugs in the belief that they 
possess rejuvenating properties, It 18 
well known that most of these drugs are 
taken with milk at bed time. It is 
quite possible that the deceased, who was 
an elderly map, took some such 
drug as an aphrodisiec for a tonic. The 
report of the Ohemical Examiner shows that 
&818enic was present ın the intestines of the 
deceased. 

Under the circumstances it cannot, there- 
fore, be said that Musammat Sabhai, the ap- 
pellant, was responsible for administering 
the poison which was found in the contents 
of the deceased's stomach and in the other 
vitalaand which proved fatal to him 

On the record, as it stands, the conviction 
of the appellant cannot be supported. I 
would, therefore, allow the appeal, set aside 
the conviction and sentence and order that 
the appellant Musammat Sabha be released 
forthwith - 

Tek Chand, J.—I agree in holding 
that the evidence on the record 18 insuffi- 
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LAHORE HIGH COURT. 
MISCELLANEOUS First CIVIL APPEAL 
No. 773 oF 1929. 
October 28, 1929 . 
Present —Mr. Justice Jai Lal. 
HANUMAN BAKHSH AND OTHERS 
— JUDGMENT- DEBTORS—Å PPRLLANTS 
versus 


CHUNNA MAL-—DzcnzE-HoLpER— 
RESPONDENT. 

Execution of decree—Tiansfer of decree for 
execution to another Court—Jurrsdiction of Court 
transferring decree to execute after transfer—Trans- 
feree Court attaching property sufficient to satisfy 
decree—Transferring Court ordering arrest of judg- 
ment-debtor, prop rety ef 

A Oourtis competent to proceed with the execu- 
tion of a decree after 16 has granted a certificate of 
non-satisfaction in respeet of the same and has 
sent it for execution to another Court [p 69, col. 
1 

Maharaja of Bobbilt v Narasaraju Peda (1), ex- 
plained, 

Jnanendra Nath Ghosh v Jogendra Narain Sinha 
(2), Maharaja of Bobbilt v Narasaraju Peda (3), 
Jang Bahadur v. Benı Madho (4), Mohammad Shaku 
v Jugul Kishore (5) and Rangaswamz Shetta v Sesh- 
appa Manjappa (12,, dissented from 

Sheru Mal-China Mal v Hira Lal-Anant Ram (6) 
and Hira Lal-Anant Ram v Sheru Mal-Chaina Mal 
(7), referred to 

Lang v Jasvantlal Hathichand (11), 
ished 

Govind v Laxman (8), Saroda Prosaud Mullick v. 
Lachmeeput Sing Doogur (9) and Mohadum Beg Sahib 
v Mohammad Meera Sahib (10), relied on 

But if the value of the property attached by the 
transferee Court 1s more than the amount of the 
decree and the decree-holder is likely to realise the 
whole of the amount by the sale of that property 
then the Court transferring the decree should not 
ordinarily proceed with its execution by ordering 
ariest of the judgment-debtor. [p. 70,col 2] 

Miscellaneous first appeal from an 
order of the Subordinate Judge, First Olase, 
Delhi, dated the 18th March, 1929. 

Mr. J N. Bhandari, for the Appellants. 


Mr. Faqw Chand, for the Respondent. 


SUDGMENT.—A decree for payment 
of money was passed against the appel- 
lant by the Subordinate Judge of Delhi 
and on the application of the decree-holder 
it was transferred for execution to the 


distingu- 


Court of the Subordinate Judge of 
Amritsar by grant of a certificate 
of non satisfaction. It is alleged on 


behalf of the appellant that m the 
Court of the Subordinate Judge at Amritsar 
property of the judgment debtor 
which exceeds the total amount ef the 
decree has been attached and is being sold. 
In the meantime the decree-holder appli- 
ed tothe Subordinate Judge of Delhi for 
execution of the decree by arrest of the 
judgment-debtor at atime when proceed- 
ings were still pending in the Court of 
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a nearer reversioner, only after the expiry of twelve 


years from the death ofthe nearer reversioner [bad] 
Ruldu Singh v Sawal Singh (1), referred to 
In order to take advantage of s 14, Limitation 
Aet, 16 1s necessary that the previous suit should 
have failed from any defect of Jurisdietion or other 
cause of a lıke nature [p 72, col 1.] 


Second appeal from a decree of the 
Subordinate Judge, First Olass, Gurdaspur, 
dated the 8th December, 1923, affirming 
that of the Subordinate J udge, Fourth Class, 
Batala, dated the 6th February, 1923. 


Mr. R. C. Som for Mr, Jagan Nath 
Aggarwal, for the Appellants, 
Mr. Fakir Chand, for the Respondents, 


JUDGMENT. 

Tapp, J.—The plaintiffs appellants in 
this appeal are admittedly the reversionary 
heirs of one Raghunath but remoter in 
degree than the defendants-respondenta 
Ram Chand and Sant Ram. In 1904 the 
father and uncle of the present plaintiffs 
obtained a declaratory decree that any 
alienation of immoveable property made 
by Musammat Gulab Devi, the widow of 
Raghunath, should not adversely affect the 
rights of the reverstoners of her husband 
to succeed to the property after her death. 
Musammat Gulab Devi died in 1906 and in 
1915 the plaintiff instituted a suit for pos- 
session of the property but 16 was dismissed 
bythe High Court in 1919 on the ground 
thatthey werenot entitled to recover the 
property in the presence ofthe sons of one 
Lok Nath, that 18 defendants RamiChand and 
Sant Ram who being nearer reversioners, 
had a prior elaim to succeed to the eatate. 
In thecourse of the judgment of the High 
Court the learned Chief Justice observed 
that “it may well be that when twelve years 
have elapsed from the date in question the 
present plaintiff will be entitledto sue as 
nextreversioners if they can then show 
that Lok Nath’s sons have lost their 
rights by lapse of time. But as matters 
stand the present suit has been rightly dis- 
missed by the District Judge," 

In March, 1922, the suit to which the 
present appeal relates was brought for the 
recovery of the property and both the 
Oourts below held that 1t was barred by 
limitation. On second appetl Mr. Justice 
Jai Lal held that the conduct of the defend- 
ants in the previous suit precludes them 
from raising the plea of limitation and 
he remanded the case for decision on the 
remaining issues 

On a Letters Patent Appeal it was held 
thatthe question as to whether the suit 
ig or isnot barred by limitation must be 
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adjudicated as there was no estoppel in 
respect to a plea of limitation. 

On the appeal coming before Mr Justice 
Jai Lal he referred 1t to & Division Beneh 
and the question which we have to decide 
is whether the present suit of the plaintiff 
18 oris not barred by time. h 

It will be obvious that the plaintiffs were 
not entitled to the possession of the property 
1n sult onthe death of Musammat Gulab Devi 
as the nearer reversioners Ram Ohand and 
Sant Ram intervened Musammat Gulab Devi 
having died in 1906 a suit by any rever- 
sioner entitled to the possession of the 
Property in question should have been 
brought by 1918 As shown above, the 
plaintiffs did bring an action in 1915 but 
it was held that they had no locus standi 
to sue in the presence of the next rever- 
sioners According to para 20 page 215 
of the Principles of Hindu Law by Mulla, 
6th Edition, 1921, a remote reversioner can 
sue for a declaration if the next reversioner 
refuses without sufficient cause to institute 
proceedings or has concurred in the act 
alleged to be wrongful or has colluded with 
a limited heir or 18 precluded from suing 
by his own act or conduct or is from 
poverty not in a position to sue No 
authority has been shown to us under which 
a remote reversioner can under similar 
circumstances bring asuit for possession 
and plaintiffs not being entitled to the rever- 
sion were not entitled to sue, 

Now the possession of the alienee ın this 
ease became adverse to the pleintiffa as 
much as 1t did tothe next reversioners on 4 
the death of Musammat Gulab Devi. Nog 
&uthority was cited before us for the pro, 
position that the possession of the alien 
became adverse to the plaintiffs only gj 
the expiry of twelve years from tho di 
of Musammat Gulab Devi. 
absurd to hold that & remote re 
should have twelve years for & 83 
session, such period comment, 
after the expiry of twelve year, = 
death of the alienee. 

S 


A somewhat similar propos 
advanced in Ruldu Singh v. Saw 
(1) ın a ease governed by Customé 
and the Punjab Limitation Act I 
and the following remarks of his Le 
the Ohief Justice ee page 199* are 

166 to the present case — 
— must, however, point out that it 
would also be absurd that each successive 

(1) 67 Ind Oas 388, 3 Lah, 188, A.I. R 1922 Lah. 
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reversioner should have twelve years for 
a suit for possession from the date of the 
death of the preceding  reversioner. 
According to this contention an alienation 
could be attacked after the expiry of even 
a hundred years, a result which is much 
more absurd than that pointed out by the 
learned Counsel for the plaintiff. It may 
be that the framers of the Act did not 
anticipate all the results which flow from 
its provisions, but we have to 1nterpret the 
Statute as we find it.” 

It was urged by the learned Counsel for the 
appellants that the timespent by them in 
the previous litigation when they brought 
their suit in 1915 should be excluded 
under the provisions of 8.14 of the Limita- 
tion Act. This contention, however, has no 
force seeing that the previous suit did not 
fail from any defect of jurisdiction or other 
cause of a like nature but because ıb was 
musconceived, not being maintainable in 
the presence ofthe next reversioners. The 
appellants cannot, therefore, claim the 
benefit of the provisions of s. 14. 

The suit is clearly barred by time and 
I would dismiss the appeal but taking all 
the cireumstances into consideration leave 
the parties to bear their own costs. 

Shadi Lal, C. J.—I concur 

R. L, Appeal dismissed 


















LAHORE HIGH COURT. 
SEO9ND Civin APPEAL No, 1318 or 1924. 
October 23, 1929. 
sent.—Sir Shadi Lal, Kr., Ohief Justice 
and Mr. Justice Tapp. 
A SINGH-—PLAINTIFF—APPELLANT 
versus 

BAND SINGH AND oTHERS— 
DANTS— RESPONDENTS, 
enation of Land Act (XIII of 1900)— 
d to member of non-agricultural tribe— 
mt to sell before Act—Sale after passing of 
ale, whether valid 
sale of land 1n contravention of the provisions 
mM the Punjab Alienation of Land Act which 18 
effected after that Act came into force is invalid 
even though the agreement to sellin puisuance of 
which the sale 18 effected was entered: into before the 
Act [p 73, col 11 

Har Chand v Bura Mal (1), dissented from 

Fakıra Mal v Nabbu (2), referred to 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 19th of 
February, 1924, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Amritsar, 
dated the 25th of June, 1923. 


BUTA SINGH 9, JAWAND SINGH. 
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Lala Fakir Chand, tor the Appellant. 
Mr Dev Das, for the Respondents. 
JUDGMENT. 

Shadi Lal, C. J.—This second appeal 
arises out of a pre-emption suit, and the 
circumstances bearing upon the question 
of law involved in the appeal are briefly 
these:— 

On the 4th June, 1890, one Mayya mort- 
gaged a plot of land measuring 198 kanals 
and 124 marlas to Budh Singh, and, after 
Mayya's death, his widow Musammat Khemi 
sold the land to the mortgagee. There- 
upon, the reversioners of Mayya brought 
a suit impeaching the alienation; and, as 
they required funds to finance the 
litigation, they entered into an agreement 
onthe 24th June, 1897, with Lachhman 
Singh and Sant Ram, in pursuance of 
which half the land was to be given over 
to them in the event of the success of the 
suit. 

The reversioners succeeded in impeach- 
ing the alienation with the result that 
Lachhman Singh and Sant Ram obtained 
possession of one-half of the land in June, 
1921. The plaintiff, Buta Singh seeks to 
pre empt this land, and the question debat- 
ed before us is whether the agreement 
of the 24th June, 1897, amounted to a sale 
oramere agreement tosell, The learned 
District Judge concurring with the Court 
of first instance, has reached the conclusion 
that the transaction was an out and out 
sale; and that the suit for pre-emption, 
which was broughtin October, 1921, was 
barred by time. 

Mr Fakir Chand for the appellant urges 
that the terms of the document, when pro- 
perly construed do nut show that a transfer 
of the property took place at that time 
and that the reversioners of Mayya, who 
were not in possession of the land, merely 
agreed to transfer the property in the event 
of their recovering ıt from the vendee, 
Budh Singh. There is force in this con- 
tention, but ıt 18 unnecessary to determine 
it, because 1t is clear that if the document 
of the 24th June, 1897, embodied only an 
agreement to sell, the sale took place on 
the 3rd June, 1921, when the contesting 
defendants obtained possession of the land, 
It is beyond dispute that on that date the 
Punjab Alienation of Land Act was in 
force, and that as the vendees were not 
members of an agricultural tribe, the sale 
to them by the reversioners of Mayya, who 
were members of an agricultural tribe, 
could not take effect. The learned Counsel 
invites our attention to an  unreporí- 
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ed judgment in Hari Chand v. Bura Mal 
(1)ın which ıt was held that a suit for the 
specific performance of a contract to sell 
a płot of land entered into before the en- 
forcement of the Act could not be dismiss- 
ed simply bezause the suit was brought 
after the Act had come into operation, With 
all due deference to the learned Judges 
I am unable to endorse the view taken by 
them As laid down ın s, 54 of the Trans- 
fer of Property Act a contract to sell im- 
moveable property does not create any inter- 
est in, or charge on, such property ; and the 
agreement dealt within that case should not, 
therefore, be treated as a transfer of the 
property. Any such transfer took place 
after the enforcement of the Act and 
was prohibited by the rule contained there- 
in. It 18 to be observed that a contrary view 
was taken in Fakira Mal v. Nabbu (2). 
For the aforesaid reasons I have no hesi- 
tation in holding that if the sale took 
place in June, 1921, as contended by the 
learned Counsel for the appellant, the suit 
for pre-emption in respect of that sale 
must be dismissed, vide, 5. 24 of the Punjab 
Pre-emption Act I would accordingly 
affirm the decree of the learned District 
Judge and dismiss the appeal with costs. 
Tapp, J.—I concur. 


RL Appeal dasmassed. 

(1) 27P L.R 1906 

02 29 Ind Cas. 751, 83 P W.R. 1915, 106 P.L R. 
15. 


LAHORE HIGH COURT. 
MISCELLANEOUS SEOOND OIVIL APPEAL 
No. 1148 or 1929 
November 4, 1929. 
Present:—Mr. Justice Bhide. 
BALMOKAND—Jvpament-DEBTOR 
—APPELLANT 


Versus 
PARSHOTAM DAS—DROREE-HOLDER 


— RESPONDENT. 
Deeds—Material alteration—Changing- date, effect 


of 

The date of a documentis a material part of ıt 
and a party who alters ıt for a fraudulent object 
cannot be allowed to avail himself of the docu- 


ment 

Karam Alv v Narasn Singh (1), followed 

Miscellaneous second appeal from an 
order of the District Judge, Rawalpindi, 
dated the 3rd April, 1929, reversing that of 
the Junior Subordinate Judge, Rawalpindi, 
dated the 20th December, 1928. 

Mr. Govind Ram Khanna, for the Appel- 
lant. 

Mr, Gobind Das, for the Respondent, 
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JUDGMENT.—In the course of execu- 
tion proceedings the judgment-debtor, who 
is now the appellant before me, sought 
io prove an agreement by the decree-holde: 
not to enforce the decree against him 
which was alleged to have been entered 
into prior to the date ofthe decree. Tho 
learned District Judge has held 1n appeal 
that this agreement could not be relied 
upon by the judgment-debtor, as it con- 
tained a material alteration and secondly 
that an agreement of this kind could nct 
be inquired into by an Executing Cour. 
There seems to be considerable conflict of 
authority on the latter point’ but I cor- 
sider it unnecessary to discuss these, v3 
it seems to mo that this appeal must fad 
on the first point The learned District 
Judge's finding that an alteration in tle 
date of the document hadsbeen fraudulent'y 
made 19 one of fact and cannot be chal- 
lenged ın this second appeal. The learned 
Counsel for the appellant has urged that 
the learned District Judge's finding 18 
based on no evidence. But the learned 
District Judge considered the alteration 
to be obvious and he has also referred 
to other circumstantial evidence discuss:d 
by the Executing Court, which goes to 
show that the alteration was made for a 
fraudulent purpose. It has been urgeu 
that the alteration was, ın any case, 1 ot 
material for the purposes of this case as 
the date of the document did not aff>ct 
the judgment-debtor's case. But this con- 
tention does not appear to be sustainable 
The date of a document xs a material part 
of ıt and it has been found that the altera- 
tion in it was made for a fraudulent objc ct 
In these circumstances the judgmens-debt 
cannot be allowed to avail himself of ; 
document. Karam Alı v Narain Singh 
cited on behalf of the respondent suvpc rts 
this view. In that case a bond was sou ht 
to be enforced against five defendants 
The execution of the document by four 
of the defendants was proved, but ıt wag 
found that the name ofthe fifth defead- 
ant was added without his consent ‘ne 
document was held to beinadmissibh in 
evidence even as against the remaining 
four defendants, though the claim aga.nst 
them was not affected by the addit on 

I, therefore, agree with the decision of 
the learned District Judge and dismiss tho 
appeal with costs. 


RE, Appeal das isse 1 
(1) 91 P. R. 1900, 35 P. L. R. 1901, 
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LAHORE HIGH COURT. 
First Orvin APPEAL No. 379 or 1928, 
May 31, 1929. 

Present —Mr Justice Zafar Ali, and 
Mr. Justice Jai Lal. 
MUHAMMAD SHAFI—PLAINTIFF 
— APPELLANT 


versus 
MUHAMMAD ABDUL RAHIM— 
DEFENDANT— RESPONDENT. 

Muhammadan Law—Wakt- Management of mosque 
—Raghts of ahl-1-mohalla and benefactors—Imam's 
right to be on Managing Commitee 

The rights and powers of ahl-t-mohalla are well 
recognised by Muhammadan Law and their right to 
have a voice in the management of the affairs of 
the mosque 18 superior to that of such benefac- 
tors of the wakf as do not reside in the locality and 
are not among the regular worshippers at the 
mosque 

A servitor of a mosque, eg, the «mam has no right to 
be a member of the Managing Committee of the 
mosque 

First appeal from an order of the 
District Judge, Delhi, dated the &th 
December, 1927, 

Messrs. Aziz Ahmad and V. N. Seth, 


for the Appellant. 


Messrs. Niaz Muhammad and M.Moner, 

for the Respondent, 

JUDGMENT.—This case was remand- 

ed to the learned District Judge of Delhi 
“for the purpose of his taking such 
action as may be necessary for the ap- 
pointment of a mutwalli or the settlement 
of a scheme of management, “y and it was 
ordered that in making his appointment 
of the mutwallı or forming a Committee of 
Management the claims of the descendants 
of the original wakıf Muhammad Hanif 
should be duly weighed and considered. 
The learned District Judge did not 
omt a mutwallr, but in compliance 
the above order appointed a Com- 
with Pirzada Muhammad Hussain, 
O. I. E,as its Chairman “to draw upa 
scheme of management and submit to 
him in due course." The members of the 
Oommittee thus appointed are-— 

(1) Abdul Wahid—the descendant of the 
wakif or founder of the 
mosque; 

(2) Muhammad Shafi—one of the plaint- 


1ffe, 
(3) Muhammad 


and 
(4) Muhammad Rafi, Allahwala—From 
among the Punjabi Muham- 
madans who had helped 
most in the past in provid- 
ing funds,for the mainten- 
ance;of the:wakf. 


MUHAMMAD SHAFI V, MUNAMMAD ABDUL RAKIM. 
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The plaintiffs are dissatisfied with tha 
above personnel of the Committee and they 
appeal to urge (1) that the learned District 
Judge has ignored the claims of the uhl- 
t mohalla including the plaintiffs, and (2) 
that 1n appointing she Punjabi Musalmans 
on the Committee he has disregarded the 
wishes of a large majority of the persons 
interested 1n the mosque. 

The defendant who is the Imam of the 
mosque has filed cross objections contend- 
ing, ?nter aha, that his claim to be appoint- 
eda member of the Committee has been 
wrongly disallowed 

We have no hesitation in dismissing the 
defendant's claim because a servitor of the 
mosque, as he is, has no right to be a 
member of the Managing Committee whose 
funetions will be those of the master. 

As regards the plaintiffs’ appeal it is 
opposed in the first place on the ground 
that the order in question is not appeal- 
able, We are, however, of opinion that 
the order is a decree within the meaning 
of s.2(2) of the Code of Civil Procedure 
and 18, therefore, appealable. 

On the merits, we are of opinion that 
there is no justification to allot two seats 
on the Committee out of four to the Punjabi 
Muhammadans. The rights and powers 
of ahl-i-mohalla are well-recognised by 
Muhammadan Law, and their right to have 
a voice in the management of the affairs of 
the mosque 18 superior even to that of such 
benefactors of the wekf (to which class the 
Punjabi Muhammadans in this case 
belong) as do not reside in the locality 
and are not among the regular worshippers 
at that mosque We are, therefore, of 
opinion that, instead of two, only one 
Punjabi Muhammadan should be appoint- 
ed to represent tha Punjabi Muham- 
madans of Delhi, and we order that in 
place of one of the two Punjabi Muham- 
madang already appointed, one more plaint- 
iff ora nominee of the plaintiff should be 
substituted. 

Itis stated that the Chairman appointed 
by the District Judge has died. His 
place should be filled up in consultation 
with the parties and if they fail to agree 
the District Judge himself should select 
a suitable man to act as Chairman of the 
Committee. The appeal ıs aczepted as 
above. The parties to bear their own 
costs in this Court. 


R. L, Appeal allowed, 


` 
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LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 958 or 1929. 
Oetober 24, 1929. 

. Present-—Mr, Justice Bhide 
GHULAM MUHAMMADC-— PLAINTIFF 
—APPELLANT 
versus 
ALI BAKHSH AND oraess—DEFENDANTS 
—REsPonDENTS. 

Punjab Alienation of Land Act (XIII of 1900), 
s 6—Mortgage by agriculturist to non-agriculturist, 
whether vord—Surt for recovery of money—Decretal 
amount made charge on land, legality of 

A mortgage by a member of an agricultural tribe 
to a member of a non-agricultural tribe providing 
for the sale of land in the event of the mortgagor 
failing to pay interest ab a particular time 1s not 
altogether void Therefore, in a suit for recovery 
ofthe amount due under such mortgage though 1t 
is not competent to the Court to ordei the sale of 
the land it may passa decree for recovery of the 
amount due making it a charge on the land as a 
temporary alienation of land does not offend against 
the provisions of the Punjab Alienation of Land Act 

Datar Kaur v Ram Rattan (1) referred to 


Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 10th 
January, 1929, reversing that ofthe Sub- 
ordinate Judge, Fourth Class, Hoshiarpur, 
dated the lst October; 1928 
; Mr. Niaz Muhammad, for the Appel- 


ant. 
Mr. Fakir Chand, for the Respondents. 


JUDGMENT.—This second appeal 
arises out of a suit for the recovery of 
Rs. 500 on the basis of four unregistered 
mortgage-deeds for Rs. 99-15 each dated 
the 2nd of September, 1921 The mortgages 
were without possession and 1t was provid- 
ed that the mortgagors should pay Rs 10 
per annum on account of interest and on 
failure of non-payment of interest the mort- 
gagees were to be entitled to recover the 
amount due by sale of the mortgaged pro- 
perty, 

The suit was resisted by the mortgagors, 
inter alia, on theground that the mortgages 
were void as the defendants being members 
of an agricultural tribe their land could not 
be soldin execution ofa decree. The trial 
Court held that the condition as regards 
the sale of the land could not make the 
whole contract void and granted a decree 
for Rs 500 making it acharge on the land 
in suit. The decree directed further, that 
the person and other property of the mort- 
gagors would also be liable for payment of 
the decretal amount 

On appeal the learned District Judge 
held that the decree passed by the trial 
Court was meaningless as the amount due 
to the pleintiff could not be recovered by 
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the sale of the mortgaged land. As re- 
gards the personal remedy against the 
defendants he held the suit to betime- 
barred. The appeal was accordingly ac- 
cepted and the suit dismissed. 

The plaintiff has come up in second 
appeal to this Court and the main conten- 
tion of the learned Oounsel for the appel- 
lant that the decree passed by the trial 
Court making the sum of Rs 500 a charge 
on the suit land was correct, as, although 
the land belonged to a member of an 
agricultural tribe and could not be sold, 
there was no objection to its temporary 
alienation Datar Kaur v Ram Rattan (1) 
was cited in support of this contention 
It was laid down in this ruling thit the 
power to sell included power to make a 
temporary alienation and, although the land 
belonged to a member of an agricultural 
tribe and could not be sold in execution 
of a decree there was no objection to its 
temporary alienation In view of this 
ruling the learned Oounsel’s contention 
appears to me to be sound and the learned 
District Judge’s view that the decree passed 
by the trial Court was meaningless does nos 
appear to bejustified. 

As regards the personal remedy, however, 
the suit appears to beclearly time barred 
on the finding of the learned District 
Judge that the payments on which the 
plaintiff relied for bringing the suit within 
limitation so far as the personal remedy 
was concerned, had not been proved. 

I accept the appeal and, set ting aside the 
order of the learned District Judge, pass a 
decree 1n favour of the plaintiff for Rs 50), 
the sum being a charge on the land ın sul, 
The plaintiff will get three-fourths of the 
costs throughout. 

R I. Appeal allowed 
abs. Ind Oas 603, 1 Lah.192, 2 Lah, L. J, 


LAHORE HIGH COUN 
Bzcoup CIVIL APPEAL No 5730 
October 16, 1929 
Present :'—Sir Shadi Lal, Kr, Chiel 
Justice and Mr. Justice Tapp. 
TEJA SINGH au» OTHERS — DEFENDANTE 
— APPELLANTS 
versus 
SANT SINGH AND oraEsS—DEFENDANTS— 
RESPONDENTS, 
Interest~Document reciting irate of wmterest bu! 
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not specifying, whether payable monthly or otherwise 
—Presumption—Oral evidence regarding mode of 
calculation, admissibility of —Evidence Act (I of 1872), 


ss 95, 98 
Where a document provides for a 1ate of interest 


but does not specify whether ıt 1s payable monthly 
orannually 16 i8 permissible to lead oral evidence 
to show whether 1t 1s payable monthly or annually. 

Mahamud Masor Mahmud Mea v Zafur Mahmud 


1), followed 
i a a case ib ıs an understood thing so far 


as the province of the Punjab ıs concerned that the 
interest specified 1s payable monthly 


Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 
95th November, 1924, affirming that of the 
Subordinate Judge, Fourth Class, Rawal- 
pindi, dated the 16th November, 1923, 


Mr. Mehr Chand Mahajan,for the Appel- 


ts 
langi Gobind Ram Khanna, for the Respon- 
dents. 

JUDGMENT.—This appeal arises out 
ofa suit brought by the plaintiffs respondents 
for possession by redemption of an area 
of 4 kanaly 2 mange ra land pe s 

llar Sayyadan which was mortgaged by 
KA Needs. nied the 4th Phagan, Sambat 
1919, (February, 1863), and 1st Bhadun, 
Sambat, 1920, (August 1863) for Rs, 100 
and Rs. 85 respectively, _In the first 
deed the interest was mentioned as being 
fourteen annas per cent. and in the second 
as thirteen annas per cent. But both 
deeds were silent as to whether interest 
was payable at this rate monthly or 
annually. The plaintifis respondents dis- 
claimed any hability to pay interest on 
the ground that it was not chargeable on 
the mortgaged property and they further 

laimed rendition of accounts on the 
ound that the produce of the land had 
eded any interest that might be due, 
efendanta-appellants claimed a sum 
000 as being due on the two mort- 
d pleaded further that the 













liable to render 


sue, that the defendants-appel- 
ere not hable to render accounta, 
ras both the deeds were silent as to 
ether the interest specified therein was 
payable monthly or annually, the defend- 
ants-appellants were precluded, under 
the provisions of s. 93 of the Indian 
Evidence Act, from leading evidences to 
show how the interest was [payable. The 
plaintifis were, therefore, granted a decree 


D 


rght to sue and they. 


V. EMPEROR, 122 I. O. 1936 


for redemption of the mortgaged property 
on payment of Rs 1&5. 

The only question, which has been 
argued before us with any assurance and 
which we propose to consider, is whether 
the defendants appellants should have 
been allowed to lead evidence in order 
to show that the interest of fourteen 
annas and thirteen annas specified in the 
two deeds was payable monthly. In our 
opinion, evidence could have been given 
either under the provisions of s. 95 or , 
8 98 of the Indian Evidence Act and 
this view 18 supported by the ruling of the 
Calcutta High Oourtin Mahamud Masor 
Mahmud Meav. Zafur Mahmud (1). We 
do not, however, consider it necessary to 
remand the case for this purpose, as it 
i8 a well-known fact, so far as this 
province is concerned, that in documents 
where the rate of interest only is specified 
and the document is silent as to whether 
it is payable monthly or annually, it 18 
an understood thing that such interest ig 
payable monthly. We hold, therefore, that 
the phraseology employed in the two 
mortgage-deeds in regard to the interest 
means that interest was payable monthly 
at fourteen annas and thirteen annas res- 
peetively. 

For the above reasons we accept the 
appeal and, setting aside the decrees of 
the lower Qourts, remand the case to 
the Oourt of first instance for re-decision 
and determination of the amount due on 
the footing of the two mortgages after 
calculation of the interest at fourteen 
&nnas and thirteen annas per mensem. 
Stamp on appeal to be refunded and 
others costs to be costs 1n the cause. 

R. L, Appeal allowed, 

(1) 62 Ind. Cas 702 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 361 or 1929. 
May 7, 1929. 

Present.—Mr Justice Fforde, 
ANAND KISHORE — Accossp—APPELLANT 
versus 
EMPEROR—RSFPONDENT 
Penal Code (Act XLV of 1860), s 124-A—Sedition 
Advocating violence for attawwng political goal— 
Exhorting audience to change Congress creed nto one 

of violence—Seditron, 

To advise a person to persuade others to adopt 
violence asa means of attaiming a political goal 18 
no less objectionable than advising that person to 
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Commit violence himself for that purpose 
eas» the advice is to pursue a course of action which 
is calculated to disturb the tranquillity of the State. 
[p 77, cel 2] 

A speech which exhorts the audience to attempt 
to convert the congress policy of non-violence to one 
ofanarchy 1s within the mischief contemplated by 
8 124-A, Penal Code [p 78, col 1] 


Criminal appeal from an order of the Ad- 
ditional District Magistrate, Lahore, dated 
the 2nd April, 1929 

Dr. Gokal Chand Narang and Mr. Amin 
Chand, for the Appellant. 

Mr H Carden Noad, Government 
Advocate, for the Respondent. 


JUDGMENT.,—The appellant has been 
convicted under 8.194 A of the Indian Pe- 
nal Code of having delivered a speech on 
the 16th of December, 1928; the intent of 
which was to excite or attempt to excite 
disaffection towards the Government estab- 
lished by law in British India The speech 
which he 18 alleged to have made, according 
to the evidence of the principal witness for 
the Crown Sub-Inspector, Agha Rashid 
Ahmad, is as follows :— 

“Asa member of Congress I shall not say 
that you should resort to violence, because 
I have taken the vowof non-violence. But 
Ishall try in the Congress to secure a 
change 1n the creed of non-violence. I beg 
to say from a personal stand-pornt that while 
Mahaima Gandhi has rendered a service to 
the country he has caused a severe loss to 
ua also. The army of the bureaucracy could 
not have achieved that success which one 
command of Mahatma Gandhi hasachieved. 
Bengalis resorted to violence in order to 
secure the cancellation of the partition of 
Bengal. You should force the Congress to 
discard the programme of non-violence 
because Swaraj cannot ba attained by 16. 
My personal opinion is that you should 
resort to violence if we should obtain 
Swaraj by anarchism and violence. You 
should study history. The obvious work 
that you should dois that you should enter 
the Congress and get non-violence discarded. 
I personally believe that 1t was non viclence 
which emboldened the bureaucracy to deal 
lathi blows to Lala Lajpat Rai and Jawahar 
Lal Nehru. Gandhi Ji has said that we 
should not constitute secret societies. But 
the first work that you should do 1s tosecure 
the alteration of the Congress creed, so that 
there should remain no distinction between 
violence and non-violence.” 

This version of the speech delivered by 
the appellant on the occasion in question 
is stated by the O. I, D. witness to have 
been reduced to shorthand notes, and he 
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__has sworn to the accuracy of that version by 


refreshing his memory from the actual short- 
hand notes which were taken at the time 
I see no reason why this witness’ evi 
dence should not be accepted He has nc 
motive whatsoever to single out the appel 
lant andin the absence of any evidence tc 
his discredit ıt must be assumed that a per 
son of this officer’s standing 18 speaking 
the truth The other two witnesses wh 
purport to give substantially the same ver 
pion of the speech do not impress me a: 
persons to whose evidence much weighi cai 
be attached. Dr. Narang in a very powei 
ful defence on behalf of the appellaz: 
has urged that even taking th; 
speech asit 18 deposed to by the Pole: 
witness, that speech docs not establish ai 
offence under s, 124-A of the Indian Pensl 
Code. That contention Iam unable to ac- 
cept. There cannot be the slightest doul t 
that the speaker by exhorting his audienca 
to persuade Congress to alter their consti- 
tutional policy of non-violence into a polie7 
of anarchy was exciting and intended to 
excite disaffection towards the establishe 1 
Government. Itis true that he states .n 
his speech that “asa member of Oongre.s 
T shall notsay that you should resort o 
violence " but later on he stated that hs 
personal opinion was that "you should ra- 
sort to violence if we would obtain Swar ij 
by anarchism and violence." Moreover, ne 
has pointed out to his audience that but for 
the policy of non-violence the “ bureaucra :y 
would not have permitted lathi blows to ve 
dealt with to Lala Lajpat Ra ard 
Jawahar Lal Nehru,” I have not the eligl.t- 
est doubt that the speech as proved hy tne 4 
official witness constitutes an offences 
under s 124 A of theIndian Penal Code 44 


The speaker approves of violence, 
means of achieving self-government, 
advise a person to persuade others 
violence as a means of attaining g 
goal, is no less objectionable thais 
that person to commit violence hime WI 
that purpose. In either case the advice 19^ 
pursue a course of action which is p/ 
lated to disturb the tranquillity /48 a 
State Itisarecommendation too” To 
established Government by mye, adopt 
Such a speech read asa whole >zclitical 
calculated to cause disaffection to .. 
Government established by law and ‘he 
speaker must be deemed to have had that 
intent when he uttered the words in qves- 
tion. 














Dr. Narang has very strongly contended 
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that this version of the speech 
should not be accepted. He contends 
that his client was rather deprecating 
the policy of violence towards the estab 
lished Government than advocating :t. 
He says that even the official report of 
the speech should be read as a warning 
to the audience not to resort to violence 
but rather to enterthe Congress party and 
achieve their object But this view, as I 
have said, is obviously untenable if one 18 
to accept the speech as sworn to by the 
Sub-Inspector, Even if the speech had 
rested at exhorting the audience to attempt 
to convert the Congress policy of non-viol- 
ence to one of anarchy ıt would still, as I 
have already explained, come within the 
purview of s 124-À. Idonotrely only on 
the evidence of the Sub-Inspector in com- 
ing to the conclusion that the appellant 
did intend to use words likely to cause dis- 
affection towards the established Govern- 
ment, but I am fortified in this view by 
some of the remarks which one of the de- 
fence witnesses let fall in the course of his 
examination. I would refer to the evidence 
of Lala Ganpat Rai, D. W, No, 11. In the 
course of his examunation-in-chief he ex- 
pressed himself as follows — 

“ The purport of his speech was that the 
people were dissatisfied with the Congress 
creed of non-violence. He exhorted his 
audience to remain non-violent and said 
that, being a member of the Congress he 
could not and would not break the 







a1ntain a non-violent political attitude 
udience succeeded in changing the 
the Congress party. Dr N arang 
that as ıt 18 known to everybody 
ons who belong to the Qongress 
could never be induced to change 
their policy of non-violence for one of viol- 
nee, therefore, the speaker must be under- 
stood to have intended to dissuade the 
audience from themselves attempting to 
enforce their political views by violent 
methods. The witness, however, stated in 
cross examination that the “ Kakorı Mart- 
yrs,” including persons who were sentence. 

ed to death, were Oongress men and he ad- 

ded that ıt was said in the meeting that they 

were Congress-men. If that be sothe audi- 

ence would be inclined, I take it, to assume 
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that Oongress-men could by active pro- 
paganda be persuaded to adopt a violent 
policy However, I need not pursue the 
very ingenious and able argument of*Dr. 
Narang any furtherasI am satisfied that 
the speech delivered by the appellant 1s 
aecurately given 1n the evidence of the Sub- 
Inspector, 

There remains the question of the penal- 
ty which has been imposed upon the ap- 
pellant. It appears that the appellant had 
no intention of attending the meeting held 
by “Nauwjawan Bharat Sabha” but hap- 
pened to be in Bradlaugh Hall at the time 
attending a Congress meating. The meeting 
in commemoration of the Kakor crime took 
place after the Congress meeting, and the 
appellant, apparently, was persuaded by one 
of the speakers at the second meeting to 
come into the Hall He was also asked 
though he was not one of the official speak- 
ers, to express his views, and ıt was not 
until all the speeches were delivered that 
he got up and said a few words, and, ad- 
mittedly, he did not speak for more than 
afew minutes. Dr Narang states that the 
appellant ıs a well-connected person of re- 
spectable antecedents and isof a peaceful 
and harmless character Hewa manof 45 
and a Bookseller, andit 18 not suggested 
that he has ever before been a party to any 
meeting of a seditious or violent nature. 
The learned Government-Advocate agrees 
that the appellant in attending the meeting 
and ın making his speech acted on the ım- 
pulse of the moment, and had not originally 
intended to have had anything to do with 
that meeting. I am inclined to think 
that the appellant did act rather on the 
impulse of the moment, and, having been 
induced to attend a meeting of the kind he 
felt that he could hardly leave it without 
saying something that was not antagonistic 
to the views of the audience which he was 
to address, I do not for a moment desire 
to minimise the gravity of the appellant's 
conduct in using the expressions he did at 
that gathering There ıs no doubt that an 
incitement to political violence, expressed 
in moderate language by a respectable 
person, would have more effect upon ordi- 
nary people than the renting of an irres- 
ponsible individual. At the same time 
l am impressed by the previous charac- 
ter of the appellant and I think that 
for a first offence—having regard to 
all the circumstances the punishment which 
has been imposed 18 somewhat severe. The 
appellant was sentenced to twelve months’ 
rigorous imprisonment and a fine of Rs, 500, 
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He has already undergone five weeks’ im- 
prisonment. I think that, bearing in mind 
the character and antecedents of the appel- 
lant and the circumstances under which he 
was persuaded to address the audience, 16 
would meet the enda of justice if the ım- 
prisonment 1s reduced to the punishment 
already undergone. At the same time I 
would confirm the penalty of fine with the 
alternative in default of payment of fur- 
ther three months’ rigorous imprisonment, 
R L. Sentence reduced. 


LAHORE HIGH COURT. 
MiscELLANEOvS First CIVIL APPEAL 
No. 1077 or 1929. 

October 23, 1929. 
Present:—Mr. Justice Bhide. 

Tse PUNJAB NATIONALBANK, 
Limitep, LYALLPU R —Dzronuz-Horpsg 
—APPRLLANT 


versus 
Firm THAKAR DAS-MATHRA DAS 
AND ANOTHER —J UDGMENT-DEBTORS—! 
RESPON DENTS. 
Cuil Procedure Code (Act V of 1908), O XXXIV, 
application of, to decrees based on award 
he provisions of O XXXIV, Onvil Procedure 
QOode, do not apply to decrees passed in accordance 
with an award on a reference to arbitration 
Nripendranath Chatterjee v Jhumak Mandar (1), 


followed 
Miscellaneous first appeal from an 
order of the Subordinate Judge, First 
‘one Lyallpur, dated the 22nd February, 
29. 
Mr. Hargopal, for the Appellant. 
Mr, Chandra Gupta, for Mr. Fakir Chand, 
for the Respondents. 
_SUDGMENT.—In this case an applica- 
tion was made for the filing of an award 
made onareference to arbitration out of 
Court and a decree was passed in accord- 
ance with the award in due course. The 
decree was to the following effect. — 
“Taking all the facts into consideration I 
give time to defendants to pay Rs, 28,5C0 
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and interest thereon at 9 per cent. per annum 
from the lst July, 1927, up till the end of 
July, 1928. In case the money 18 not paid 
by the date fixed the Bank should first 
recover the amount from the mortgagod 
property and the balance may be recover- 
ed írom the defendants jointly or several- 
ly. Future interest up to the date of 
realisation will run at 9 per cent, per 
annum". 

An applieation was made for execution 
ofthis decree but has been rejected oy 
the Court below on the ground that tae 
aforesaid decree was only a preliminary 
one and no final decree had been passed in 
accordance with the provisions of O, XXXIV, 
r.5 of the Civil Procedure Oode, From 
this decision the present appeal has been 
preferred. 

The sole point for decision is whether 
the decree passed in accordance with the 
award in the present case was a preliminary 
decree under O. XXXIV, r. 4 of the O1vil 
Procedure Code and a final decree under 
r. bof the same Order was necessary as 
held by the Court below. Nhe learned 
Oounsel for the appellant contends that 
the provisions of O. XXXIV of the Civil 
Procedure Code were not applicable and ın 
support of this contention he cites Nripen- 
dranath Chatterjee v. Jhumak Mandar (1) 
which appears to be 1n point The learned 
Counsel for the respondents attempted to 
distinguish this ruling on the ground that 
in the present case the decree did fixa 
period for the payment of the decretal 
amount. But this does not appear to me 
to make any difference so far as the princi- 
ple laid downin theabove ruling 18 con- 
cerned, namely, that the provisions of 
O. XXXIV of the Civil Procedure Code, do 
not apply to decrees passed ın accordance 
with an award ona reference to arbitra- 
tion. ra 

I accept this appeal with costs and, cet- 
ting aside the order of the learned Senicr 
Subordinate Judge, remand the case for 
further proceedings im execution being 
taken 1n accordance with law. 


BL Appeal allowec’, 
(1) 80 Ind Cas 588, 3 Pat 221, 4P. L. T 6'4; 2 
Pat L R 9, A I R 1924 Pat, 268, 
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LAHORE HIGH COURT. 
Second Orvit APPEAL No. 1480 or 1925, 
October 30, 1929. 

Present'—Sir Shadi Lal, Kr , Chief Justice 
and Mr Justice Tapp 
WASU RAM-—PL2INTIFF—À Pi ELLANT 
versus 
MOHAMMAD BAKHSH AND ANOTHER— 
DEFEND«aN1S—REsPONDENTS 

Limitation Act (IX of 1908), Sch I, Art 75— 
Instalment bond—Bond entitling obligee to demand 
entire amount on default of certain wnstalments— 
Obligee’s right to warve benefit of default clause— 
Limitation 

It ıs a well-established principle of law that a 
person cannot be compelled to take advantage of a 
forfeiture clause 

Where an imstalment bond provided that im de- 
fault of payment of two successive instalments the 
creditor would be entitled to recover, at the time of 
the third instalment becommg due, the whole of 
the money on making a demand and further that 
even after the whole amount had become payable in 
accordance with the forfeiture clause, the credito: 
would have the option of recovering either the whole 
of the amount or only the instalments 1n arrears 

Held, that the whole of the money did not become 
payable until the plamtiff made a demand 
and that in the absence of such demand 
the cause of action arose, not on the date when 
the third insfalmenb was payable but on the ex- 
piration of each of the periods fixed for the pay- 
ment of instalments 

Hanmantram Sadhw am. Prity yv Arthur Bowles (1), 
followed 

Second appeal from a decree of the 
District Judge, Multan, dated the 29th May, 
1925, reversing that of the Junior Subordi- 
nate Judge, Multan, dated the 22nd 
October, 1924. 

Mr. Anant Ram Khosla, for the Appellant, 

Mr. Feroze-ud-Din, for the Respondents. 

JUDGMENT, 

Shadi Lal, C. J.—This appeal arises 
out of an action brought by the plaintiff to 
recover a certain sum of money due ona 
bond executed by the defendant on 6th 
July, 19.4. The bond provides for the 
payment of the principal sum and interest 
by six monthly instalments of Rs. 150 each, 
the instalments to be paid on the lst Poh 
and lst Har ofeach year. The first instal- 
ment was payable in December, 1914, and 
the bond contains & stipulation that, in 
default of payment of two successive 
instalments, the creditor would be en- 
titled to recover, at the time of the third 
instalment becoming due, the whole of the 
money on making a demand. 

The learned District Judge finds that the 
instalments were not paid by the defendant 
on the due dates, but that Rs. 1,200 were 
paid by him on the 15th July, 1919. For 
the balance of the money due on the bond 
the plaintiff instituted the presentsuit on 
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the Ist December, 1923, and the question 
for determination is whether it is barred 
by limitation. 

Now, Art 75 of the First Schedule to the 
Indian Limitation Act,as amended by the 
Punjab Loans Limitation Act, provides a 
period of six years for a suit for the recovery 
of money on the basis of a bond payable by 
instalments, and the period runs from the 
date on which the default 18 made, unless the 
obliges waives the benefit of the provision. 

Itis a well-established principle of law 
that a person cannot be compelled to take 
advantage of a forfeiture clause, and, indeed, 
the Article itself provides that an obligee 
can waive the benefit of the provision 
giving him the right to recover the whole 
of the money in the event of default. As 
pointed out above, the bond provides that 
in case of default being made in the pay- 
ment of two instalments, the whole amount 
would become due only 1f a demand for such 
amount were made Moreover, the bond 
also contains a stipulation to the effect that, 
even after the whole amount has become 
payablein accordance with the forfeiture 
clause, the creditor would have the option 
of recovering either the whole of the 
amount or only the mstalments in arrears. 
The language of the document shows that 
the intention of the parties was that unless 
and until the plaintiff made a demand the 
whole of the money should not be payable 
bythe defendant to him. The judgment 
of the Bombay High Court in Hanmantram 
Sadhuram Pity v, Arthur Bowles (1) 18 on 
all fours with the present case; and 1t must, 
therefore, be held that the cause of action 
arose, not on the date when the third 
instalment was payable but on the expira- 
tion of each of the periods fixed for the 
payment of instalments, 

It 18 true that some instalments fell due 
more than six years before the institution 
of the suit, but the claim in respect of 
those instalments was satisfed by the pay- 
ment of Rs. 1,200 made in July, 1919, 

For the aforesaid reasons the suit 
brought by vhe'plaintiff is within limitation. 
I would accordingly accept the appeal and 
setting aside the decree of the learned 
District Judge remit the case to him for 
re-decision on the other issues arising in the 
case. The Court fee on the memorandum 
of appeal shall berefunded and the other 
costs shall be costs in the cause. 

Tapp, J.—1 agree. 

B. L. Appeal allowed, 

(1) 8 B. 561. 
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g OUDH CHIEF COURT. 
SgcoNp Orvin APPEAL No 109 or 1929. 
September 24, 1929. 
Present.—Mr Justice Hasan and 
Mr. Justice Srivastava, 
NARAIN DASS AND ANOTHER— 
DEFENDANT3—AÀPPELLANTS 


versus 
Babu MURLI DHAR — PLATNTIFE 
AND ANOTHER— DEFENDANT— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 100— 
Charge—Agreement not to alienate particular pio- 
perty till debt s. discharged, whether creates charge 
—Charge and mortgage, distinction between—Regis- 
tration Act (XVI of 1908, s 17 (2) (v1)—Com- 
promise deciee creating charge in money sust—LDeci ee 
not registered—Charge, proof of 

An agicement between a debtor and his creditor 
that the former shall not alienate his share in a 
particular property until the satisfaction of the 
entire debt, has the effect of making the property 
security for the payment of the debt and creates a 
charge over the debtor's share ın the property, Lp 81, 
col 2, p 82, col 1] 

The law does not presciibe any particular form of 
words which may be necessary to create a charge. 
The dete1mination of the question in all such cases 
rests upon the intention to make a particular pro- 
perty the security for payment ofa debt [p 81, col. 


In the absence of any expressions making any 
speciGc property liable, a general  cevenant not 
to transfer any property cannot establish a 
Ead ae regard to any particular property. [p. 

, CO. 

In order to establish a charge 16 is not necessary 
however, that an interest should be ereated in pro- 
perty in favour of the creditor. [ibid] 

The substantial distinction between a mortgage 
and a charge lies ın the fact that while in the case 
of a moitgagetbereís a tiansfer of an inteiest 
in immoveable property, there is no such tians- 
fer of interest ın the case of a charge which merely 
secures payment ofthe money against specific im- 
moveable property [bid ] 

Jwahw Mal v Ram Indomatt (4), followed. 

Phupal v Jag Ram (1) Gunoo Singh v Latafut 
Hossam (2) and Swanna v. Venkatakrisanamurthy 
(3), distanguished 

The exemption from registration referred to in 
8 17 (2) (v) of the Registiation Act extends to 
everything contained in the deciee and is not con- 
fined to such:matters as fall strictly within the 
scope ofthe suit which resulted in the decree [p. 
82, col 2] 

Pranal Anm v. Lakshme Anm (5) and Hemanta 
Kumari Debs v. Midnapore Zemendarr Co (6), relied 
on, 

Second appeal against a decree of the 
Subordinate Judge, Lucknow, dated the 2nd 
March, 1929, affirming that of the Munsif, 
Lucknow, dated the 10th September, 


1928, 


Mr, Ali Zaheer, for the Appellants. 

Mr. Lakshman Prasad Srivastava, for the 
Respondents. 

JUDGMENT.—-This is a second appeal 
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by the defendants. Ib arises under tl e fol- 
lowing circumstances. 

The plaint:ff-respondent Babu Murli Dhar 
brought a suit against Fateh Bahadur on 
the basis of a pro note, The claim was set- 
tled by means of acompromise which was 
embodied in a decree of Oourt,dated the 
18th February, 1925, It provided fcr the 
payment of the decretal money ın easy 
instalments and stipulated “that the defen- 
dant will not dispose of inany way his 
share in the Premier Aerated Compary at 
Hazratganj until the satisfaction of the 
entire decretal amount. It appears that 
contrary to the agreement embodied in the 
decree, the defendant Fateh Bahadur sold 
all his interest, which amounted to a moiety 
share, in the factory to two brothers Narain 
Das and Ram Kishen Das, defendants Nos. 1 
and 2. The plaintiff thereupon instituted 
the present suit for recovery of the amount 
due to him under the above ment:oned 
decree, by sale of a half share in the 
Premier Aerated Water Factory on the 
ground that he had acharge for the amount 
of the decree against the share of fateh 
Bahadur in the said factory. Both the 
Courts below have upheld the plaintfi’s 
contention and decreed the claim. Narain 
Das and Ram Kishen Das the purchasers of 
Fateh Bahadur's half share in the factory 
have come to this Court 1n second appeal. 

The first contention urged on their behalf 
is that the compromise decree dated the 
18th of February, 1925, does not creats any 
charge against the Judgment-debtor's share 
inthe factory Section 100 of the Transfer 
of Property Act provides that “whera im- 
moveable property of one person is by act 
of parties or operation of law made security 
for the payment of money to another and 
the transaction does not amount to a mort- 
gage, the latter person 18 said to have a 
eharge on the property" The question, 
therefore, is,whether the clause of the decree 
which we have reproduced above can either 
expressly or impliedly be considered to 
make the factory asecurity for eatisfaction 
of the decretal amount The law does not 
prescribe any particular form of words 
which may be necessary to create a charge, 
The determination of the question ın all 
such cases rests upon the intention to make 
a particular property the security for pay- 
ment ofa debt. Of course, this intention 
has to be gathered from the language of 
the instrument. The stipulation that the 
defendant must not dispose of his share in 
the factory until the satisfaction o" the 
decretal amount, was clearly intended to 
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preserve thé property intact so asto be 
available for payment of the money payable 
under the decree. Obviously this being 
the object of the clause in question it has 
the effect of making the property security 
for the payment of the decretal debt, The 
learned Counsel for the defendants appel- 
lants has relied on Bhupalv Jag Ram (1), 
Gunoo Singh v Latafut Hossain (2) and 
Sivanna v — Venkatakrishnamurthi (3). 
The first two cases are clearly distinguish- 
able inasmuch as they contain only general 
stipulations not to alienate property. In 
the absence of any expressions making 
any specific property lable, the general 
covenant not to transfer any property 
could not establish the charge with regard 
to any particular property. Inthe last 
case cited the construction placed upon the 
compromise was that it did not contain any 
expression of intention to createan interest 
in the plaintiff's favour. If their Lordships 
of the Madras High Oourt mean to lay 
down that in order to establish a charge it 
is necessary "that an interest in the pro- 
perty should be created ın favour of the 
creditor tosecure due paymentof the debt," 
then we must respectfully dissent from that 
view. The substantial distinction between 
a mortgage and a charge liesin the fact 
that while in thecase of a mortgage there 
is the transfer of the interest in the ım- 
moveable property, there 18 no such transfer 
of interest in the case of a charge which 
merely secures payment of the money 
against specific immoveable property The 
‘ present case is very similar to the case re- 
orted as Jawahir Mal v. Rant Indomati (4), 
In this casethere was a clause in the deed 
by which the executant undertook that 
until the re-payment of the amount he would 
not transfer the property by sale, mortgage, 
gift or.any other way. It was held by 
Richards, O. J., that the intention of the 
parties was to make the property mention- 
ed therein security for the loan and that 
the document created a charge within the 
meaning ofs. 100 of the Transfer of Pro- 
perty Act. We, therefore, agree with the 
Courts below that the clause under con- 
sideration is sufficient to create a charge 
yee 8. 100 of the Transfer of Property 
ct, 
The second contention urged on behalf of 
the appellants is that the above mentioned 


io 2 A. 449 
(2) 3 O. 3836.10 L R. 91, 
(8 19 Ind Cas 478, (1913) M, W, N, 337, 24 M, I, 


(4) 22 Ind, One, 973; 36 A, 201, 12 A. L. J, 290, 
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clause relates to a matter quite foreign to 
the scope of the suitin which the decree 
was passed and, therefore, such extraneous 
matter cannot be exempied from the neces-* 
sity of registraticn by reason of its being 
included ın a compromise which has been 
incorporated in a decree of Court, Bub- 
section(2) of s 17 of the Registration Act pro- 
vides that “Nothing in cls, (b) and (c) of sub- 
8 (1) applies to— 
* * R * 

(vi) any decree or order of a Court and 
any award.” 

For a long time there had been con- 
troversy as regards the question whether 


the exemption above referred to extends to 


everything contained within the decree or 
must be limited to such matters as fall 
strictly within the scope of the suit which 
resulted ın the decree, Dealing with this 
question their Lordships of the Judicial 
Oommittee in Pranal Anm v. Lakshmi Anni 
(5) remarked as follows: 

"The razwamah was not registered in 
accordance with the Act of 1877;but the 
objection founded upon its non-registration 
does not, in their Lordships’ opinion,apply to 
its stipulations and provisions, 1n 80 far as 
these were incorporated with, and given effect 
to by, the order made upon it by the Subordi- 
nate Judge in the suit of 1885... ..1f the 
parties, after agreeing to settle the suit of 
1885 on the footing that they were each to 
take a half share of the lands involved in that 
suit, and also a half share of the lands now 
in dispute, had informed the learned Judge 
that these were the terms of thecom- 
promise, and had invited him, by ‘reason of 
such compromise, to dispose of the conclu- 
sions of the suit of 1885, their Lordships see 
no reason to doubt that the order ofthe 
learned Judge, if ıt had referred to or nar. 
rated these terms of compromise, would 
have been judicial evidence, available to the 
appellant, that the respondents had agreed 
to transfer to her the moiety of land now ın 
dispute " 
| The matter is, however, clinched now by the 
pronouncement of their Lordships of the 
Judicial Committee in Hemanta 
Kumar Debt v. Midnapore Zeminaarı Co, 
(b). Their Lordships referring to their 


(5) 261 A 101, 22M 508,1 Bom L R 394, 3 
(P 0) N 485,9 ML J 17, 7 Sar. P O, J. 516 
( 


(6) 53 Ind Cas 534, 4601 A 240 atp 248, 37 M. 
LJ 55 17 A L J 1117,2 GW N i 
(1920) M. W. N. 66; 27 M. L T 42, 11 L, W. 301, 
à ó L J 298; 22 Bom, I» R, 488; 47 O, 485 
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decision in Pranal Anni v. Lakshmi Anni 
(5) observed as follows: — 

“Though this judgment does not in 
terms refer to s. 17, sub-s. (2) (vz) of the 
Registration Act, it gives full effect to the 
opinion that their Lordships have formed as 
to it8 interpretation. The decree in the 
present case 15 a decree which makes no 
difference whatever in ite language between 
one part and another part of the compro- 
mise; ıt incorporates the whole; and it 18, in 
other words, a decree whicb, though affect- 
ing the lands 1n the suit as a decree, incor- 
porates the whole of the agreement which 
led to the suit being compromis3d For 
this reason their Lordships think that the 
registration of the agreement was unneces- 
sary -and that the decree is sufficient 
evidence of its terms.” i 

We must, therefore, on the authority of 
this decision overrule this contention also. 

The result is that the appeal fails and is 
dismissed with costs, 

A. Appeal dismissed. 


OUDH CHIEF COURT, 
URIMINAL REFERENCE No 3 oF 1929, 
October 17, 1929. 
Present:—Sir Louis Stuart, Kr., Ohief 


Judge 
EMPERORK-—APPLICANT 
versus 
GHASITEY AND OTnEKS— OOMPLAINANTA 
Opposite PaxTY 

Criminal Procedure Code (Act V of 1898), ss. 837, 
889 (8)—Approver—False evidence—Sanction for 
PS Prosecutor's certificate, necessity 
0, 

Where pardon has been tendered to a person 
unde: s 337, Criminal Procedure Code, sanction for 
prosecuting him for giving false evidence cannot 
be given unlessthe Public Prosecutor certifies that 
in his opinion the person who has accepted such 
tender has, either by wilfully concealing anything 
essential or by giving false evidence, not complied 
with the condition on which the tender was made 


Case reported by the Additional Sessions 
Judge, Behraich. 

Mr. H. K Ghose, Assistant Government 
Advocate, for the Crown, 

JUDGMENT.—The learned Sessions 
Judge has found that Ghasitey, a person to 
whom a pardon was tendered under the 
provisions of s 337 of the Code of Oriminal 
Procedure, had given a false account of the 
dacoity, participation 1n which he had ad- 
mitted, and had given false evidence, He 
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has aecordingly forwarded the record to 
this Court with an application that this 
Court should give sanction under the pro- 
visions of s. 339 (3) for the prosecution of 
Ghasitey on a charge of having given false 
evidence. The learned Oounsel for the 
Orown has represented that no such sanc- 
tion can be given unless the Public Pro: 
secutor certifies that 1n his opinion the per- 
son who has accepted such tender bas, 
either by wilfully concealing anything eg- 
sential or by giving false evidence, 10% 
complied with the condition on which the 
tender was made and that there is no cer- 
tificate from the Public Prosecutor. This 
objection must prevail Inthe absence of 
this certificate no prosecution can be s2nc- 
tioned. I accordingly reject the applica- 
tion and direct that the record be returred. 
A. Application, rejected, 


OUDH CHIEF COURT. 
SECOND O1vit APPEAL No. 104 or 1929. 
September 18, 192y. 
Present:—Sir Louis Stuart, Kr, 
Ohief Judge, and Mr. Justice Raza. 
DEO DATT—DEFENDANT— 
APPELLANT 


versus 
MAHRAJ LAL BEHARI—PrzAINTIFF— 
RESPONDENT. 

Acknowledgment—Sutt on mere acknowledge, 
whether matntarnable 

A suit on amere acknowledgment 18 not mam- 
tainable where there ıs no new contract or a uw 
obligation 2 

Ganga Prasad v, Ram Dayal (1), followed, 


Second appeal against a decree of the 
Subordinate Judge, Sitapur, dated the 
17th December, 1928. 2 

Messrs. L. S. Misra and Kashi Prasad, for 
the Appellant. 


JUDGMENT.—The question in this 
appeal ıs whether the plaintiff can be aliow- 
ed to go back to the debts which werein- 
curred in the year 1923 and extend the 
periodof limitation by using an acknowledg- 
ment in writing made in 1925 or whether 
he must be held to have sued ona mere 
acknowledgment which was made on the 
8th of January, 1925, As we read the plaiut 
he distinctly sued onthe acknowledgment 
of the 8th January, 1925, and did not sue 
on the basis of older debts, In these cr- 
cumstances the suit appears to us to be a 
suit on a mere acknowledgment. There 
was no new contract, no new obligation wes 
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created andin these circumstances the suit 
could not succeed. The view which we 
take is similar to the view taken by a Bench 
of the Allahabad High Court in Ganga 
Prasad v. Ram Dayal (1). In consequence 
this appeal must sueceed and the suit must 
be dismissed. Weorder accordingly. The 
plaintiff will pay his own costs and those of 
the nppellant in all Courts. 


A. Appeal allowed, 
(1) 23 A, 502; A. W. N. (1901) 150. 





OUDH CHIEF COURT. 
Sroonp Orvir, ArprgAL No 93 or 1929, 
September 10, 1929 
Present:—-Mr. Justice Hasan. 
MAHABIR SINGH AND ANOTBER— 
PLAINTIFES—À PPELLANTS 
versus 
OHITTA SINGH AND OTHERS— 
DEFEND: NTS— REFPONDENTS. 

Limitation Act (IX of 1908),]8ch. I, Arts 142, 144— 
Sut for possession based on dispossession by defend- 
ant—Plarnirff's duty to prove possession within 12 
years of surt— Question of adverse possession of de- 
fendant, whether material 

In cases falling under Art 142 of the Limitation 
Act the claimant must prove his possession within 
12 years next preceding the date ofthe institution 

‘of the suit and an inquiry mto the ques- 
pen p [adverse possession 18 irrelevant [p 85, 
col 1, 

Mohima Chunder Mazoomdar v. Mohesh Chunder 
Neogh (1) and Mahammad Amanulla Khan v Badan 
Singh (2), relied on 

Radhamon Debw v Collector of Khulna (3), Secretary 

of State for India v Chehkamw Rama Rao (4) and 
Kuthali Moothavar v. Peringat. Kunharankutty (5), 
distinguished. 
\ Second appeal against a decree of the 
Additional Subordinate Judge, Lucknow, 
dated the 30th November, 1928, affirming 
that of the Munsif, Haveli, dated the 21st 
May, 1928. 

Messrs Akhtar Husain and Mohammad 
Khalil Siddiqi, for the Appellants 

Mr. Naziruddin, for the Respcndents. 

J UDGMENT.—This is tbe plaintiffs’ 
appeal from decree of the Additional Sub- 
ordinate Judge of Lucknow, dated the 30th 
of November, 1928, <ffirming the decree of 
S of Havali, dated the 218t of May, 
1928. 

In the suit, out of which this appeal 
arises, the subject matter of dispute 18 a 
house situate in the village of Nanmau, 
Pargana Bijnaur, in the District of Luck 
now. 

Onthe pleadings in the caseit is per- 
fectly clear tha: the plaintiffs claimed re- 
povery of possession of the house in ques- 
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tion by reason of the discontinuance of 
possession caused by the acts of the defend- 
ants. The defence, with which I am now 
concerned, was that the plaintiff has not 
been in possession of the house within 
limitation and that the defendants had 
perfected their title to the same by adverse 
possesrion On the question of title both 
the Courts below are agreed thatit 18 with 
the plaintits Having regard to the 
defence set forth above the Court of first 
instance framed the following two issues.— 

1 Have the plaintiffs been in possession 
of the house within limitation? 

2, Have the defendants perfested their 
title to the house by adverse possessiou? 

Both the Courts have answered the first 
mentioned issue in the negative and against 
the plaintiffs They have also answered 
the second issue in favour of the plaintiffs 
and against the defendants and on the 
finding arrived at on the first issue they 
have dismissed the suit 

The argument in second appeal is that 
the title having been found in favour of the 
plaintifis and against the defendants the 
eut should have been decreed. ] am of 
opinion tbat tbe decree of the Courts below 
is correct and should he maintained In the 
ease of Mohima Chunder Mozoomdar v. 
Mohesh Chunder Neogh (1) their Lordships 
ofthe Prvy Council held, to quote the 
head-note that though the claimants 
“showed an anterior title but that was 
not enough without proof of their posses- 
sion within twelve years 10 shift the burden 
of proof on to the aefence to show that the 
defendants were entitled to retain posses- 
sion " 

The burden of proof was onthe claimants 
to prove their possession at some time within 
the 12 years next preceding the suit. That 
case specfically fell within the purview of 
Art 142, Sch. Iof Act XV of 1877. This 
view of the law was repeated in the case 
of Mahammad Amanulla Khan v Badan 
Sengh(2). It was held 1n this case that there . 
has been dispossession or discontinuance 
of possession within the meaning of Art 142 
and that whether any proprietary right had 
existed or not in the plaintiff's ancestors 
the 12 years’ limitation ran from the date 
of dispessession or discontinuance In 
delivering the judgment of the Prvy 
Council in the case just now mentioned Sir 
Robert Couch said:—‘No doubt the pro- 


E 160 473; 161. A 23, 5 Sar P O. J 321 


(2) 170 187, 161 A 148, 5 Ser. P, O.J 412;13 
Ind, Jur, 330, 23 P R, 3890 (P. O), 
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prietary right would continue to exist 
until by the operation of the Law of Limita- 
tion it had been extinguished; but upon 
the question whether the Law of Limitation 
applies, ıt appears to be clear that ıt comes 
within theterms of the Art. 142, and if 
there has been any doubt in the minds of 
the Q»urts in the Punjab as to what was 
the effect of the Law of Limitation in cases 
of this description, it seems to have arisen 
from the introduction of some opinion that 
there must be what is called adverse pog- 
session. It is unnecessary to enter upon 
that inquiry. Article 144, as to adverse 
possession only applies where there 
i8 no other article which specially pro- 
vides for the case.” This decision is, there- 
fore, aclear authority for the proposition 
that in cases falling under Art. 142 of the 
Indian Limitation Act the claimant must 
prove his possession within 12 yeara next 
preceding the date of the 1nstitution of the 
sult and in cases of that nature an inquiry 
into the question of adverse possession 18 
irrelevant, 

On behalf of the appellants reliance was 
placed on the decisions of their Lordships 
ofthe Judicial Committee in the cases of 
Raihamont Debi v. Collector of Khulna (3), 
Secretary of State for India v. Chelikant 
Rama Rao (4) and Kuthali Moothavar v, 
Peringati Kunharankutty (9). 

Iu the first mentioned case the plaintiff 
claimed title to certain chaks of land on 
two alternative grounds (|) that the lands 
in suit constituted a village owned by him 
and (2; that she, the plaintiff, had had 12 
years’ adverse possession of the lands in 
dispute Both the grounds of the claim 
were negatived by their Lordships of the 
Judicial Committee, They observed: The 
land, ‘generally speaking, is jungle; but 
there has been 1n some parts more or less of 
intermittent cultivation.” This makes ıt per- 
fectly clear that the case was not governed 
by Art. 142, Sch. I of the Indian Limi- 
tation Act but 16 was a case which fell 
on its merits under Art, 144 of the 
same Schedule as the nature of the lands in 
suit was jungle land. In considering the 
result of the evidence as to possession their 


Lordships observed:— 

(3) 271. A 136,27 O 913, 40 W N 597, 2 Bom. 
L R. 592, 7 Sar P. C J 714 (P C) 

(4) 35Ind Cas, 902, 431 A 192, 31 M L J 324, 
200 W.N 1311' (19162 M W. N 224, 39 M. 617; 
141A L J 1114, 20M L T 435,4 L W 480,18 
Bom L R. 1007,250 L J, 69 (P. OM 

(5) 66 Ind Cas 451, 48 I A 395, 44M 883, 14 
L.W 721, (1921) M W N 847,41 M.L J 650, 30 
M. L.T 42, 26 O W N 666,24 Bom L R 669, A, 
T R, 1922 P, C. 181 (P. C). 
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“It is necessary to remember that the 
onus is on the appellant, and that what she 
has to make out is possession adverse to the 
competitor, That persons deriving from hər 
any right they had have done acts of 
possession during the twelve years in con- 
t'oversy may be conceded... But the possession 
required must be adequate ın continuity, in 
publicity, and in extent to show that it is 
possession adverse to the competitor. Te 
appellant does not present a case of posscs- 
sion for the 12 yearsin dispute which has 
all or any of these qualities.” 

I am of opinion that this decision of 
their Lordships of the Judicial Committee 
18 inapplicable to this case. 

The second case cited on behalf of the 
appellants is also inapplicable  Thoiz 
Lordships of the Judicial Committee held 
in that case that islands formed on the 
bed of the sea within the territorial limits 
of the [Indian Empire belong to the Orowvn. 
These islands were being declared part of 
a reserved forest under the Madras Forest 
Act, 1882, and a notification to that effect 
was issued by the Government of Madras 
and persons claiming any rightsin the 
lands were required to state the naturo of 
the right claimed and to produce all dcou- 
ments 1n support thereof before the Forest 
Settlement Officer, The respondents in the 
appeal before their Lordships of the Jud:- 
cial Committee claimed to be owners of 
certain parcels of land included in tke 
notified area. Their claims were rejected 
by the Settlement Officer and his decision 
was affirmed by the District Judge uvon 
appeals under the Madras Forest Act, 1882, 
Tne claimants then appealed to the High 
Court and the High Court finally allov, 
ed the appeal and excluded the land:/in 
dispute from the reserved forest area. /['he 
Secretary of State for India appealed and 
in the arguments on their behalf ^t was 
admitted that the Orown was never in 
possession and it was argued that con- 
sequently Art 142 of Sch I of the 
Todian Limitation Act did not apply and 
that under Art. 144 1t was for the claimants 
to prove that their possession became 
adverse more than 60 years before the 
notification. In support of the distinc- 
tion between the two articles the cases of 
Maharajah Koowur Baboo Nwrasur Singh v. 
Baboo Nund Lall Singh (6) and Keran 
Singh v. Bakar Alt Khan (7) were cited, 


(6) 8M I A 199, 1Suth, P C, J, 420,1 Sar, ^ U. 
J 144,19 E R 506 
(1) 91. A. 99,5 A. 1, 4 Sar. P. O J 382 (P. C 
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On behalf of the claimants the original 
title of the Crown was not disputed but 
it was argued that in a suit for posses- 
sion the plaintiff must prove that he has 
title which is not barred by the Statute. 
The decision in Maharajah Koowur Baboo 
Nitrasur Singh v. Baboo Nund Lall Singh 
(6) was relied upon and it was further 
argued that the above decision applied 
to suits whether they are within Art. 142 
or Art. 144. In reply the Counsel for 
Secretary of State for India in Council said: 
“In an action for ejectment in England 
the plaintiff had to allege and prove 
a  dispossession. The principle with 
regard to limitation under the English 
Statute does not apply in India except 
under Art, 142. In the case of jungle lands 
it is often not in the power of the Crown 
to give evidence as to when adefendant's 
possession became adverse". The judg- 
ment of their Lordships of the Judicial 
Committee was delivered by Lord Shaw 
of Dunfermline. Having decided the 
question of title in favour of the Crown 
‘this Lordship observed: ‘In these cir- 
cumstances the question before the Board 
would appear to be extremely simple, 
Under the Indian Limitation Act no 
adverse possession can be effectively 
pleaded against the Orown for a period 
of less than sixty years. The question 
simply is:: Do the claimants establish 
such adverse possession? If they donot, 
the basis of their claim fails.” 

His Lordship then quoted the following 
passage from the judgment of the High 
Court: "In the case of lands which came 
into existence as land capable of occupa- 
tion more than sixty years prior to the 
notification, the Orown must show by 
evidence that it had a subsisting title at 
some time within that period". d 

His Lordehip observed: “Their Lord- 
ships are of opinion that the view thus taken 
of the law is erroneous, Nothing is better 
settled than that the onus of establishing 
property by reason of possession for a 
certain requisite period lies upon the 
person asserting possession. lt 48 too 
late in the day to suggest the contrary of 
this proposition.” 

Finally his Lordship said: “In their 
Lordships’ opinion objectors to afforesta- 
tion thus preferring claims are in law in the 
same position as persons bringing a suit 
in an ordinary Court of Justice fora 
declaration of right. To such asituation 
in the one case, as 1n the other, their Lord- 
ships think that Art, 144 of the Limitation 
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Act XV of 1877 (Sch. II) applies, the 
period of twelve years thereunder being, 
however, extended to a period of sixty 
years by Art.149. In an ordinary suit for 
& declaration it eannot be doubted that 
the onus of establishing possession for 
the requisite period would rest upon the 
plaintiff, In their Lordships’ opinion the 
situation of a claimant under afforestation 
proceedings is the same upon thia point", 
It is, therefore, quite clear that Art 144 
read with Art. 149 was applied in that case 
and for this reason that decision is of no 
help to the appellants 1n the present case. 
The third case was one in which the 
appellant before their  Lordships of 
the Judicial Committee, that is, the 
plaintiff, asserted that he was ın possession 
of the property in suit which was a group 
of 24 hills in the North Malabar District 
of the province of Madras. The defendant 
in that case claimed title by adverse 
possession which was negatived by their 
Lordships of the Judicial Committee on 
the ground that the possession proved was 
not of sucha nature as the law required 
for establishing prescriptive title In 
discussing the evidence as to possession 
their Lordships 821d:— Much importance 
attaches to the nature of the property itself. 
It 18 forest land—apparently very little of 
it capable of, or at least up to the present 
subject to,cultivation—and growing hereand 
there stretches of timber. It 18 quite clear 
that a property of this nature is far removed 
asa subject of definite possession from 
lands under continuous and permanent 


eultivation, compactly situated and 
capable of being remembered with 
identification as the lands held and 
occupied in articulate plots or under 
leases.” On the question of title their 


Lordships found thatit was in the plaintiff 
and on the question of adverse possession 
they referred to their decisions in 
Radhamon Debt v Collector of Khuina (3) 
and Secretary of State for India v. Cheli- 
kant Rama Rao (4) and said: “Standing 
atitlein "A" the alleged adverse posses- 
sion of “B” must have all the qualities of 
adequacy, continuity, and exclusiveness 
which should qualify such adverse posses- 
sion, 

But the onus of establishing these things 
is upon the adverse possessor. Their 
Lordsbips also found on merits that the 
plaintiff “has been exercising during the 
currency of his title various acts of posses- 
sicn, then the quality of these acts, even 
although they might have failed to con- 
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stitute adverse possession as against an- 
oth4r,may be abundantly sufficient to destroy 
that adequacy and interrupt that exclu- 
iveness and continuity which 18 demanded 
rom any person challenging by possession 
the title which he holds" 

This case also is, therefore, of no avail 
to the appellants. 

The distinction between 
ing under Art 142 and cases where 
the defence to a suit for recovery of 
possession is 12 years’ adverse possession 
under Art. 144 is well emphasised, if I 
may respectfully say so, ina decision’ of a 
Bench of the High Court at Allahabad in 
the ease of Jar Chand v. Gwrwar Singh (8). 
- The appeal, therefore, fails and 1s dis- 
missed with costs. 


cases fall- 


A. Appeal dismissed, 
(8) 52 Ind, Cas. 366, 41 A. 669, 17 A. L. J. 814. 


OUDH CHIEF COURT. 
Sgzoonp Civit APPEAL No. 59 or 1929. 
September 3, 1929. 

Present: —Mr. Justice Hasan and 
Mr Justice Pullan. 

SADIQ ALI—Pr4INTIFF— 
APPELLANT 
versus 
Musammat AMIRAN—DEFENDANT 
— RESPONUENT 
Muhammadan Law—Gift—Doctrine of maraz-ul-maut 
—Gift to wife vn satisfaction of dower during maraz- 

ul-maut, validity of —Hiba-bil-ewaz, nature of 

A gift made by a Muhammadan husband to his 
wife during maraz-ul-maut, 1n satisfaction of his legal 
obligation to pay the dower debt cannot be treated 
as a bequest andisnot subject to the doctrine of 
maraz-ul-maut 

A wife 1s a relation within the prohibited degrees 
an a gift simple or bil-ewaz in her favour 1s 1rrevoc- 
able 

Where a gift 18 not revocable 1t cannot be treated as 
a bequest andis not subject to the doctrine of maraz- 
ul-maut. 

It cannot be laid down that all transactions 
known ın Muhammadan Law as hiba-bil-ewaz are or 
can be treated as transactions of sale 


Appeal against a decree of the Sub- 
ordinate Judge, Sitapur, dated the 7th 
November, 1929, affirming that of the Mur sif, 
Sitapur. dated the 23rd May, 19:8. 

Mr. Naziruddin, for the Appellant. 

Messrs. Alv Muhammad and  Ishwari 
Prasad, for the Respondent. 

JUDGMENT.—This ıs the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Sitapur, dated the 7th of Novem- 
ber, 1928, affirming the decree of the 
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Munsif of the same place, dated the 23rd 
of May, 192s. 

One Ahmad Ali made a gift of all his 
property in favour of the defendant, 
Musammat Amiran. The gift was evicenc- 
ed by a deed dated the 17th of August, 
1927. Ahmad Al: died on the 5tu of 
September, 1927. The plaintiff, Sadiq 
Ali, is Ahmad Alis uncle and claims title 
to the gifted property on the ground of 
inheritance 

The deed recognises the defendant as a 
lawful wedded wife of Ahmad Ali and 
purports to make the gift ın consideration 
of the dower of Rs, 500 due from the 
donor, The value of the subject-matter of 
the gift is also stated in the deed ap- 
proximately to be Res. 1,000. 


The plaintiff challenged the validity of 
the gift on various grounds but only one 
of such grounds now survives and con- 
stitutes the sole point of argument 1 this 
appeal. The lower Courts are agreed that 
the defendant was the married wife of 
Ahmad Ali and they are further agreed that 
the gift was made by Ahmad Ali during 
maraz-ul-maut Theattack by the plaintiff 
on the gift in question 18 based on the 
last mentioned finding It was argued in 
the Oourts below and the argument is 
repeated bef re us that the gift having 
been made during maraz ul maut operates 
in law as a bequest and being in favour 
of an heir is wholly void under the Hanafi 
Muhammadan Law. The question for 
decision, therefore, 18 as to whether the 
gilt of the .7th of August, 1927, 18 subject 
to the doctrine of maraz ul-maut. The 
Oourts below have auswered this questxon 
inthe negative and the main ground on 
which the answer reste 18 that the gift 
being for consideration 18 virtually a sale 
and the decision of the Oalcusfa High 
Court inthe ease of Eshag Chowahry v. 
Abenunnessa Bib (1) 18 cited 1n support of 
the view taken. 


We are far from affirming broacly the 
proposition trat all transacucns kaown in 
Muhammadau Law as hiba-bil ewaz are or 
can be treated as transactions o: sale. 
That the two, transactions may bea’ close 
analogy in their results 18 nota suilicient 
ground in our opinion for holding that 
they are convertible terms. One of 18 had 
occasion to consider this matter at some 
length in the case of Bashir Ahmad v. 


(1) 28 Ind. Cas, 692, 42 Oal, 361; 19 O, W. D. 325. 
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Zubaida Khatun (2) and again in Talib 
Ali v. Kamz Fatima Begam (3). 

We are of opinion that the decree under 
appeal should be upheld but on a different 
ground. The general proposition of 
Muhammadan Law is that a gift, simple or 
bil-ewaz, is subject to the doctrine of 
maraz-ul-maut and the effect of that doctrine 
is that the gift «nter vivos acquires for all 
practical purposes the character of a 
testamentary disposition, though technically 
it is not a ‘legacy’: Chap. 8, Book 8, 
Baillie’s Digest of Muhammadan Law, 
Volume 1 

In the Baillie’s Digest referred to 
above several illustrations of cases are 
given wherea gift madeduring maraz ul- 
maut is placed on the footing of a bequest. 
These illustrations, it is significant to note, 
are all cases of revocable gifts and there 
is not one single case of an irrevocable gift. 
Being a testamentary disposition in its 
nature and incidents, it follows that a gift 
in marae-ul maut can be revoked and we 
think that the converse proposition that 
where the gift is not revocable it cannot be 
treated as a bequest is equally true. A 
gift of the latter description, therefore, is 
not subject to the doctrine of maraz-ul- 
maut, 

In this case it must be held that the gift 
by Ahmad Alito his wife, the defendant, 
cannot be placed on the footing of a 
bequest. Such a gift “cannot be retracted 
because the object of the gift 18 an umprove- 
ment of affection (in the same manner as 
in the case of presents to relations) and as 
the object 1s obtained, the gift cannot be 
retracted"— Hamilton's Hedaya by Grady, 
page 446: “The increase of affection 
excited ın the wife by the gift is sup- 
posed, by the law, to be a return 
which she pays for it, and which con- 
sequently deprives the donor of the 
power of retraction”: see the foot-note in 
Hamilton's Hedaya by Grady, page 496. 

When, therefore, there isa gift bil-ewaz by 
a husband in favour of his wife the con- 
sideration underlying it 18 not merely the 
material value of the thing received by 
him ın exchange but also the personal 
element of the improvement of affection 
and love which naturally does not exist in 
a disposition to take effect after the death 
of the husband. 


- (2) 92 Ind Cas, 255,3 O W N. 105, 1 Luck 

R 19:6 Oudh dE uck 83, A I 
(3) nd Cas '42,4 O W.N, 400, A 

Oudh 204, 2 Luck. 575. I R 1927 


JAGANNATH PRASAD V, NAVRANG SINGH, 


121 I, Q 1830 


Further when agift is made during maraz- 
ul-maut by a husband to his wife 1n satis- 
faction of his legal obligation to pay the 
dower debt as 1n the present case,such a gift 
cannot be treated as ambulatory or testa- 
mentary for the simple reason that had 
the husband not discharged his legal ob- 
ligation by means of the gift his estate 
inthe hands of his heirs would be liable 
to satisfy the same obligation. If, therefore, 
the nature of this particular gift is such 
that it cannot be treated for the purposes 
of the distribution of the assets on inherit- 
ance as a bequest it follows according to 
our judgment that it is a gift not subject 
to the doctrine of maraz-ul-maut. It may be 
added that a wife is a relation within the 
prohibited degrees and, therefore, a gift 
nee or bil-ewaz in her favour 18 irrévoc- 
able, 

We accordingly dismiss this appeal with 
costs. 

A. Appeal dismissed. 


— 


OUDH CHIEF COURT. 
Frest O1vin APPEAL No 104 or 1928. 
July 31, 1929. 

Present:—Sir Louis Stuart, Kr., Ohief 
Judge,and Mr Justice Raza, 
JAGANNATH PRASAD AND ANOTHBR— 
PLAINTIFF3— ÀPPELLANTS 
versus 
NAURANG SINGH anp orBz8s— 
DgrENDANTS—BESPONDENTS. 

Mortgage—Subrogatvon—Prvor and puisne mortgages 
—Renewal of prior mortgage, effect of, on priority—~ 
Bar of limitation, effect of, 

A mortgagee who takes a fresh mortgage 
in satisfaction of a prior mortgage is not en- 
titled to claim priority over alienations made 
by the mortgagor before the date of the renewed 
mortgage especially where the claim under the prior 
mortgage has become baried by limitation The 
question of subrogation does not arise in such cases 

Syed Mohammed Ibrahim Husain v Ambika Prasad 
Singh (1) and Deputy Commissioner of Lucknow v. 
Pandat Sukhnandan (2), followed 

Appeal against a decree of the Subordi- 
nate Judge, Bara Banki, dated the 30th 
April, 1928. 

Messrs Hyder Husewn and A. C. Mukerji, 
for the Appellant. = -~ 

Messrs, H, N. Misra, Kunji Behari 
Shukla and G. S Srivastava, for the Res- 


pondents. 

JUDGMENT.—The facts of this 
appeal are as follows: The plaintiffs. 
appellants came into Court for 
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relief on the basis of a deed of 
simple mortgage dated the 7th of August, 
1914, There 18 no doubt as to the execution 
ofthe deed There was, however, conteet 
on many points, The deed had been ex- 
ecuted by a certain Autar Singh and pro- 
fessed to transfer joint family property. 
Although Autar Singh was held competent 
to transfer the property the learned irial 
Judge found in respect of his sons (who 
now represent the family) that they were 
not obligedto pay interest at the rate which 
Autar Singh had agreed to pay and the 
amount claimed was substantially reduced. 
The reduction of interest 18 not challeng- 
ed by the plaintiifs appellants, In the 
array of parties were ceríain persons who 
were joined a8 puisne mortgagees. It was 
put forward in contest not only that there 
were puisne mortgages but that there were 
many prior mortgagees. The prior mort- 
gages were set forward and in the decree 
provision was made for the recognition of 
these prior mortgages. The suit was 1n- 
stituted on the 6th of August, 1927 Later 
on the plaintifis applied for permission to 
amend the plaint. The main modification 
proposed was this, The deed of mortgage 
on which the suit was based was executed in 
satisfaction of the amount due on two prior 
deeds and an advance in cash. In the pro- 
posed amendment it was set forth that the 
plaintiffs should be allowed priority in 
respect of the amounts due under the prior 
deeds. The learned trial Judge refused to 
permit the amendment of the plaint and did 
not touch on the point 1n his judgment The 
appeal before us has been argued upon the 
basis that the amendment had been allow- 
ed but that the point had been decided 
against the plaintiff. 

It will be necessary in the first place to 
state particulars as to the dates of these 
respective deeds, There are in the first 
place two registered deeds of mortgage 
one of the 4th May, 1904, and the other 
of the5th March, 1:09, ın favour of third 
parties There can be no doubt as to the 
fact that the holders of these deeds can 
claim priority against the appellants The 
next deed which wecome to isa deed dated 
91st July, 1909 (Ex 2) This 1s in favour 
of the plaintiffs’ preJecessor-in-interest. 
Itisa desd of simple mortgage for 
Rs. 500 cash. Thisis Ex, 2. Then follow 
deeds in favour of third parties of 27th 
July, 1909, 14th October, 1910, 22nd July, 
1912, lst July, 1918, and 8th August, 1913, 
Next comes a-deed of further charge dated 
23rd December, 1913 1n. favour of the plain- 
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tiffs’ predecessor-in-interest. This was t 
deed for Rs. 200 This deed is Ex. 3. 

Now we have it that the deedof the 7th 
August, 1914, which is for Re. 2,200 wan 
errentea for the following consider- 
ion .— 


Rs. 
For satisfaction of the principal 


on two deeds Exs. 2 and 3 740 
For interest on the two deeds 

Exs 2and 3 1,100 
Paid in cash m 4C0 


Thisis the deed on which the plunti 
elaimed for principal and interest 
Rs, 39,651. 


It will be observed that the plaintifis 
. wculd not have as great advantage ın set- 
ting up Ex. 3 as insetting up Ex. 2. Whet 
the plaintiffs are doing is this They are 
asserting their rights under the deeds Exs. 
9 and 3 claiming that those rights have 
been kept alive and can be pleaded to give 
them priority over subsequent alienations 
by the mortgagor. Itis nota case in which 
a subsequent mortgagee has paid off pricr 
liabilities, incurred by the mortgagor in 
favour of third parties This is 8 case in 
which the mortgagee has himself taken a 
renewal of previous liabilities in full satis- 
faction. As we understand ıt there can ve 
no question of subrogation in the partica- 
lar circumstances. But even if ıt were 
possible for such aclaim to be put forward 
therule laid down by their Lordships of 
the Judicial Committeein Syed Mohammad 
Ibrahim Husain v. Ambika Prasad Singh 
(1) 18 sufficient to show that these pleas are 
barred by limitation. The facts there were 
as follows '— 

A certain Girwar Singh had execute 
zar e-peshgr lease on the 20th November, 
1074. Twelve thousand rupees aie acer 
this lease were re-payable in September, 
1887 On the 17th February, 18:%, the 
successor of Girwar Singh executed a deed 
of mortgage One of the conditions of the 
mortgage was the payment of the amount 
due under the zar-e peshgy lease. When 
the suit was brought eventually on the 
basis of the mortgage of the 17th February, 
1888, certain persons set up transfers of date 
between the 20:h November, 1874, and the 
17th February, 1888 The holders of the 
mortgage of the 17th February, 1t88, 


(1)14Ind Gas 496,39 I A 68, 11M L, T 265, 
(1912) MW N 367, 9 A L J 332,14 Bom I E. 
$80, 160 W. N 505, 150 L.J 4ll, 22 M L.. 
468, 39 O 527 (P O). 
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olaimed priority because they had paid off 
the amount due under the zar-e peshgi 
lease. 

Their Lordships rejected this plea for the 
following reasons :— 

"But as the Rs, 12,000 were under the 
zar-e peshgi deed of 2UthNovember, 1874, 
re payable in Jeth 1924" Faslı (September, 
1887) and this suit was not brought until 
22nd September, 1900, the claim of the 
plaintiffs to priority is barred by Art 132 
of the Second Schedule of the Indian Limi- 
tation Act, 1877," 

The facts here are similar. On the date 
when the present suit was brought, 6.h 
August, 1927, all reliefs based'on Exs. 2 and 
3 were time barred. A somewhat similar 
matter was before the Judicial Commis- 
sioner in 1918 The then Judicial Com- 
missioner, Mr. Lindsay decided the appeal 
in this matter: Deputy Cammuissioner of 
Lucknow v. Pandit Sukhnandan (2). He 
discussed the question at pages 43 to 46* 
We are in fullaccord with what has been 
stated in that decision. This disposes of 
the only groundson which the appeal was 
argued. The learned Oounsel abandoned 
grounds Nos. 5 to7. The appeal is dis- 
missed with costs. There will be two sets 
of costs Raja Bhagwan Bukhsh Singh 
will get his costs separately and the 
remaining respondents who are represented 
by the same learned Oounsel will receive 
one set of costs. 

A. Appeal dismissed. 

(2) 23 Ind Cas 448,170 O 38, * 
^* Pages of 17 O O —[Ed]. 
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OUDH CHIEF COURT. 
URIMINAL REVISION APPLIGATION No 16 
` oF 1929, 

July 18, 1929. 
Present-—Mr Justice Hasan. 
PANCHU--ArPLCaNT 
versus 
J UMMAN-— Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss 195 
(3), 476-B— Order for complaint by Subordinate Judge 
an exercise of Small Cause powers—Appeal to Dis- 
trict Judge, competency of—Oudh Courts Act Qv 
of 1925), s 7, effect of 4 

An appeal lies to the District Judge against an 
order under s 476-B, Criminal Procedure Code, 
passed by a Subordimate Judge in the exercise of 
his powers of a Judge ofa Small Cause Court 

The original jurisdiction conferred on the Oudh 
Chief Court by s 7 of the Oudh Courts Act, 
1925, 1s not an ‘ordinary’ original jurisdiction within 
the meaning of s. 195 (2), Criminal Procedure Code, 
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Application for revision of an order 
of the Sessions Judge, Gonda, dated 
the 2lst November, 1928, reversıng that of 
the Subordinate Judge, Small  Oause 
Court, Bahraich, dated the 24th Septem- 
ber, 1928, 11 Regular Miscellaneous Suit 
No 41 of 1928 


Mr. Motilal Saksena, for the Appli- 
cant 

Mr. Ah Zaheer, for the Opposite 
Party. 


JUDGMENT.—This is an application 
under s. 115 of the Code of Civil Pro- 
cedure. The circumstances are as 
follows:— 

The respondent held a decree against 
the applicant passed by the Oourt of the 
Muneif of Quserganj. On an application 
being made by the applicaat to the said 
Court for recording full satisfaction of the 
decree notice was issued to and effected 
on the respondent in respect of the 
certification proceedings but the respondent 
did not appear and an ex parte order 
recording the full satisfaction of the 
decree was made on the 5th August, 
1926. In February, 1128, the respondent 
made an application for execution of the 
decree in the Oourt of the Subordinate 
Judge of Bahraich exercising powers of 
a Judge of Small Cause Oourt The 
execution proceeded to certain stage but 
finally the case was consigned to records, 
The applicant then presented a petition 
to the Subordinate Judge, praying that 
the respondent be prosecuted under s. 210 
of the Indian Penal Code, The learnei 
Subordinate Judge accepted the prayer 
of the petition and took proceedings 
under s. 4/6 B of the Code of Oriminal 
Procedure. From the order of the learned 
Subordinate Judge the respondent pre- 
ferred an appeal to the Court of the 
District Judge of Gonda. The learned 
Judge considered the appeal on its menits 
and held that no good purpose would be 
served by instituting a prosecution, He 
accordingly allowed the appeal and ordered 
the withdrewal of the complaint made by 
the Subordinate Judge. Against this order 
of the learned District J udge the present 
application inrevision 18 made. 

On the merits of the case, I am not 
prepared to interfere with the order of 
the learned District Judge but a point 
of law was raised to the effect that the 
learned District Judge had no jurisdiction 
to entertain the appeal from the order 
of the Subordinate Judge passed under 
s. 476-B of the Code of Oriminal Procedure. 
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In support of this contention two cases 
decided by the High Court at Patna 
were cited: Ambica Tewari v. Emperor 
(1), and Sukhdeo Singhv District Magistrate 
of Muzafferpur (2) The first mentioned 
case purports to followa decision of the 
Allahabad High Court in Ajoda Parshad 
v. Ram Lal (3) I do not propose to con- 
sider these cases on two grounds. The first 
ground is that since the decision of those 
cases the law has been materially altered 
and the second ground 1s that the decisions 
in those cases were not accepted as applica- 
ble to Oudh inthe case of Ram Dayal v. 
Dwarka (4) 

In my opinion according to s. 195, sub-s. 
(3) of the Code of Criminal Procedure there 
can be no question that the Court of the 
District Judge in the principal Oourt hav- 
ing original cıvıl jurisdiction within the 
local limits of whose jurisdiction the Court 
of theSubordinate Judge exercising powers 
of a Judge of Small Cause Court 18 situate 
and this 1s so under the second portion of 
sub-s. (3) mentioned above. I further hold 
that even according to the first part of sub- 
s. (3) the Court which originally initiated 
proceedings under s 476-B of the Code of Or1- 
minal Procedure 1s the Oourt subordinate 
to the Court of the District Judge because 
though a decree passed by the Subordinate 
Judge in the exercise-of his powers of a 
Judge of a Small Cause Court is not an 
appealable decree yet an appeal from such of 
his decrees as are appealable in law would 
ordinarily lie to the Court of the District 
Judge. Again if certain appeals were to lie 
to the Ohief Court, according to proviso (a) 
to sub s (3), the Court of the District Judge 
would be competent to entertain an appeal 
from proceedings initiated under s 47b Bof 
the Code of Criminal Procedure, In this 
connection the definition of the expression 
“ District Judge” in the General Clauses 
Act, 1897, and of “ District “ım s, 2 (4) of 
the Code of Oivil Procedure is helpful and 
leads to the same conclusion at which I have 
reached. 

It was argued that after the passing of 
the Oudh Courts Act, 1925, the Chief Court 
of Oudhis a Court possessed of original 
civil jurisdiction and,therefore, the decision 
in Ram Dayal v. Dwarka (4) 18 no longer 


Qs Ind. Cas, 320, 17 Cr L J. 208, 1 P LJ. 
(2) 38Ind Cas. 754, 2 P. L J 1,18 Or. L J, 
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relevant. Now the original jurisdiction cf 
the Chief Court of Oudh is conferred by 
s 7 of the Oudh Courts Act, 1925, and 
it may be conceded that according to thet 
section the Chief Oourt of Oudh has original 
jurisdiction in civil matters over certain 
class of cases but sub s (3) of s. 195 of the 
Code of Oriminal Procedure speaks of 
* ordinary "originaleivil jurisdiction and 
to my mind the jurisdietion conferred by 
s 7 of the Oudh Courts Act, 1925, 18. not an 
* ordinary " original civil jurisdiction. 

The application is dismissed with costs. 

A. Application dismissed, 





OUDH CHIEF COURT. 
Finst Civin ApewaL No 52 oF 1928. 
July 76,1929 
Present:—Sir Louis Stuart, Kr, Chief 
Justice, and Mr Justice Raza 
UDAIRAJ SINGH, MINOR, THROUGE 
Kunwar M .DHO SINGH— PLAINTIF} — 
APPELLANT 
versus 
Musammat RAJ KUNWAR-—DERPEND4NT— 
RESPONDENT 
Hindu Law—Adoption—Adoptrion 
daughter's son valadaty of 
Amongst twice born Hindus governed by the Mi ahe 
shara Law an adoption can only be made of a hoy 
whose natural mother could before her marriage 
have been legally married by the adopter, ana à 
brother's daughter's son cannot, therefore, be validi; 
adopted (p 93, col 1] 
Bhagwan Singh v Bhagwan Singh (1) and Puttu La! 
v Parbatw Kuar (2), relied on 
Appeal against a decree of the Addi- 
tionel Subordinate Judge, Hardoi, dated th 
23rd December, 1927. 7. 
Messrs. Prare Lal Banerji, A. P. Sen, 
Zahir and S C. Das, for the Appellant 
Messrs M Wasim, Manm 4 
Shanker Sahar, for the Responden 
JUDGMENT,—This i18 4 
against a decree dated the 23rd MET 
1927, of Babu Jagdamba Saran. Addity 
Subordinate Judge of Hardon, d go” P/i 
suit brought by the plaint z“ 
Udai Ra) Singh, a minor white and 
stated to be serven years cn the . 
November, 1926, brought through bie next 
friend Madbo Singh. The suit 18 for the 
poseession of certain property in ihe Hardoi 
District. Itis admitted on both sides that 
the property in question belonged to a 
joint Hindu family consisting of two 
brothers Shankar Singh and 
Jangu Singh whose personal law 
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was the Mitakshara. Shankar Singh died 
on the 24th November, 1914, Jangu Singh 
then became proprietor of the whole pro- 
perty by survivorship. He, however, 
permitted the name of Raj Kuar, the widow 
of Shankar Singh, to be entered in the 
revenue papers in respect of a portion of 
the property. The lady in question had 
admittedly only the mght fo maintenance 
in the property. The two brothers resided 
together in the village of Samrauli in the 
Hardoi District. It 18 now accepted on 
both sides that after Shanker Singh's death 
his widow Raj Kuar continued to reside 
in the same house with her brother-in-law. 
Shankar Singh and Raj Kuar had five 
daughters. Jangu Singh died on the 29th 
October, 1923. Atthe time of his death 
threeof Shankar Singh's daughters were still 
unmarried. When Jangu Singh died there 
was no male issue of either Shankar Singh 
or Jangu Singh andin the ordinary course 
of law intestate succession would have been 
to the collaterals San walSingh now deceased 
was the collateral who ordinarily would 
have been entitled to succeed. On the 
13th November, 1923, Sanwal Singh 
applied to the revenue authorities to have 
his name recorded to engage for the 
revenue of the whole property, the estimated 
value of which is Rs 1,25,000 and the 
income of which is over Rs. 5,0U0 a year. 
His application is dated the 13th November, 
1928 On the 8th December, 1923, Raj 
Kuar filed an objection before the revenue 
authorities to the entry of Sanwal Singh's 
name and asked that her own name should 
be recorded on the ground that Jangu 
Singn had devised all his rights to her by 
nun-cupative Will The nature of her 
im 18 stated in detalin Ex H4 dated 
7th February, 1924. Itis to be noted 
hemade no suggestion either in her 
pn or in the statement of her Pleader 











the 7th February, 1924, Madho 
ext friend of Udai Raj Singh put 
(2 Another cobjection to the claim to the 
revenue authorities 1n which he stated that 
Jangu Singh had prior to his death adopted 
Udai Raj Singh the present plaintiff-appel- 

^ lantas his son. The Deputy Collector who 
decided the first proceedings in mutation 
found that Udai Raj Singh was the adopted 

son of Jangu Singhand directed his name 

to beentered, This order is Ex 14  Itis 
dated the 10th December, 1924, The 
Deputy Commissioner of Hardoi on appeal 
reversed this order. In the meantime 
Sanwal Singh and Raj Kuar had com- 
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promised. Under the terms of the com- 
promise Sanwal Singh's name was to be 
recorded subject to certain conditions. The 
Deputy QOommissioner's order which. is 
Ex H-9, dated the 6th of Mav, 1925, directed 
Sanwal Singh's name to be recorded It 
was against the plea of adoption of Udai 
Raj Singh but the entry was mainly on the 
basis of possession This order was con- 
firmed on the 14th September, 1925, by the 
Commissioner of the Lucknow Division by 
his order Ex.-10 The suitof Udai Raj was 
filed on the 23rd November, 1926. 

The learned trial Judge has found that 
there was never any ceremony of adoption 
of any kind and that the whole of the 
evidence adduced on behalf of the plaintiff- 
appellant to prove the factum of adoption 
is unreliable He has found that the evi- 
dence adduced by the defendants to show 
that there was no form of adoption is 
reliable Apart from that he has found 
that Udar Raj Singh could not have been 
legally adopted by Jangu Singh 
as  Udai Raj Singh’s natural mother 
was the daughter of Shankar Singh. 
The family are Chatris as such twice born. 
He found against the plea advanced on 
behalf of the plaintiff appellant to the 
effect that there was a custom in the 
family under which a brother's daughter's 
son could be validly adopted. His finding 
there was that no custom had been 
established varying the law and that the 
alleged custom even if accapted as valid 
would not justify the plaintiff appellant's 
adoption, if such adoption had taken place, 
asit only permitted a person such as himself 
to be adopted if there were no sons of 
collaterals available He found that sons of 
collaterals were available, 

[Their Lordships referred to the evidence 
and proceeded as follows: ) 

We have considered this case carefully 
and we have no hesitation in accepting 
the findings of the learned trial Judge as 
to the alleged ceremony We agree with 
him in the finding that the evidence adduc- 
ed by the plaintiff is not reliable and that 
the evidence adduced by the defendants 
18 on the whole reliable and as a result we 
find that Jangu Singhis not established 
to have desired to adopt the plaintiff appel- 
lant and that he did nothing to attain 
that object. Upon this finding of facts the 
appeal must fail. The remaining points 
are academic, As, however, the Jearned 
Counsel for the appellant has pressed us to 
express some opinion as to the validity of 
an adoption by Jangu Singh ofa son of 4 
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daughter of Shankar Singh we shall state 
findings upon the legal points, As we 
understand the decision of their Lordships 
of the Judicial Committee in Bhagwan 
Singh v. Bhagwan Singh (1) their,Lordships 
accepted the authority of the Dattaka Mim- 
ansa and Dattaka Ohandrika in respect of 
twice born Hindus governed by the Mitak- 
shara Law. Their Lordships were there 
considering the question as to whether the 
adoption of a sister's son ina twice born 
family governed by the Mitakshara Law was 
or was not valid. They decided that such 
an adoption was not valid. But it appears to 
us that this decision 1s further an authority 
for the proposition that amongst twice 
born Hindus governed by the Mitakshara 
Law an adoption can only be made ofa 
boy whose natural mother could before her 
marriage have been legally married by the 
adopter We are supported in this position 
by the decision of their Lordships of the 
Judicial Committeein Puctu Lal v Parbati 
Kuar (2) for at the end of that judgment 1t 
is said: 

“In Sriramulu v. Ramayya (3)the adop- 
tion of a son of a wife's brother was 
held to be a valid adoption, and it 
was rightly pointed out that the rule 
of Hindu Law that a legal marriage 
must have been possible between the 
adopter and the mother of the adopted 
boy refers to their relationship prior to 
marriage,” 

On this view of the lawitis clear that 
Jangu Singh could not have adopted the 
son of the daughter of his brother Shankar 
Singh for he could not have married the 
daughter of his brother Shankar Singh 
when she was unmarried, 


The learned Counsel for the appellant 
has put forward a further argument He 
has referred to the wajib-ul-arz of the 
village Koiyan from which the ancestors of 
Jangu Singh came. In this wajib ul arz 
it is stated thata member of the family 
who 15 without issue can adopt the son 
of one of his male collaterals and it 
continues that if none of his male col- 
laterals has any son he is competent to 
adopt a daughters son or a sister's 
son. This wajib ul arz 18 Ex.I But we 
cannot see that even if this were held 


(1) 261 A 153,21 A 412, 30 W N 454, 1 Bom. 

R 311 (P. O) 

(2)291nd Cas 617, 42 I A 155, 190 W N 841, 13 
L J 721, 17 Bom L R 549, 18M L T 61, 29 M 
J 63,220 L J 190, 37 A. 359, 2 L. W. 881; (1915) 
W.N 514 (P. O). | 
(3) 3 M. 15. 
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to bea valid custom it would assist tho 
plaintiff for, as we read it, if the righ: 
to adopt a daughter's son or sister’s son 
includes a right to adopt a brother 
daughter’s son the right would only come 
into being in the absence of existing 
sons of collaterals, It is clearly established 
that there were existing sons of collaterals 
who could have been adopted. We find 
for example on the record of this casa 
as a defendant Sant Bakhsh Singh, the 
son of the deceased Sanwal Singh, who 
was seven years old at the time of the 
institution of the suit. He must have 
been born in 1919. These questions 28 
we havesaid before are, however, academic 
for the plaintiff having failed to establisa 
on reliable evidence that there was any 
apparent adoption and having failed con 
pletely as to the faetum of adoption tke 
appeal fails on the facts without going 
into any question of law. We accoraingiy 
dismiss the appeal. Madho Singh the 
next friend of the minor plaintiff appellant 


will pay his own costs. Raj Kuar and 
Sant Bakhsh Singh minor were not 
represented in this appeal Theremaining 


respondents were represented by the same 
learned Counsel The respondents who 
are represented will receive their costs 
of appeal from Madho Singh the next 
friend of the minor whom we held personally 
responsible for their costs. 

A. Appeal dismissed, 


CUDH CHIEF COURT. 
Second O vie AEPRAL No Ls or 1929. 
July 31, 1929. 


Present:—Mr Justice Hasan, 7 
H. HUNTER AND OTAERS—DEFENDANT: 
— APPBLLANTS, ^ 
versus 
RAM RATAN AND oTHERS—=PLAINTIFFS 
— RESPONDENTS, 


Abadı—Taluqdarı village—Loss of proprietir 
qughts—Reservation of rights wm abadi, valulity o~ 
—Rught of quondam proprietor to prevent teno t! 
from bulding without consent 

The plaintiffs’ ancestors who were the proprietor 
of a village mortgaged the same with possessio) 
and the village was incorporated in the tuluq v 
of the mortgagee The moitgagees title as ta ic 
dar wasfuithe: confirmed by a sanad When | 
Record of Rights came to be prepaied, howe c. 
several rights including 11ghts in the abadi vc: 
recorded in favour of the plaintiffs’ ancestors ini 
the record was accepted as coriect by the ta v 
dars The wanb-ul-a12 recorded that no teat 
could build in the abadi without the consent of th 
plamtuis’ ancestors ; 


94 
Held, that the entry im the Record of Rights was 
& valid record of pre-existing rights, and the ten- 
&ntsinthe abad: could not build without the con- 
Sent of the plamtifis [p 95, col. 1] 

Second appealagainsta decresof the Sub- 
ordinate Judge, Bara Banki, dated the 4th 
October, 1928, affirming that of the Munsif 
Bara Banki, dated the 21st May, 1928 

Mr. Bishambhar Nath, for the Appellant. 

Mr. A. P. Sen, for the Respondents. 


JUDGMENT.-—This is the defendants' 
appeal from the decree of the Subordinate 
Judge of Bara Banki, dated the 4th of 
October, 1928, affirming the decree of the 
Munsif of Ram Sanehighat, dated the 21st 
of May, 1928. 

The subject-matter of controversy in the 
Suit, out of which this appeal arises, is 
a certain right in the abadi of the village 
Debipur, Pergana Haidergarh, in the Dıs- 
trict of Bara Banki. The defendant No. |, 
Mr H. Hunter, has succeeded to the pro- 

.prietary title of the village by a purchase 
at a public auctionin execution of a decree 
against the late taluqdar of the village. 
The other defendants are cultivators resid- 
ing in the village of Debipur and have 
recently started to build a structure on 
plot No. 84 comprised within the abadi 
of the village. The plaintiffs’ case is that 
a tenant is not entitled to construct a new 
building on any portion of the abad land 
without the consent of the plaintiffs, The 
question in the case, therefore, is as to 
whether the plaintiffs are possessed of the 
right which they claim, 


The Oourts below have answered this 
question in the affirmative and after hear- 
ing arguments I have come to the con- 
clusion that the decision arrived at by 
those Courts ıs correct and should be main- 
tained Ex facie 16 looks somewhat extraordi- 
nary that persons who are not proprie- 
tors of the village, as the plaintiffs are 
admittedly not, should have a mght to 
interfere with the proprietors mode of 
enjoyment of lands of which he is the 
owner One of such usual modes is to 
grant permission to tenants to build houses 
within abadi site of the village either gratui- 
tously or on receipt of consideration. In 
this particular case, however, when the 
matter 18 approached with care and in the 
light of the history showing the vicissi- 
tudes of title 1n respect of the ownership 
of the village the extraordinary nature of 
the proposition disappears. 


According to the narrative recited in that 
portion of the waji ul-are which relates 
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to the history of the title, the village of 
Debipur was originally founded by one 
Debi Pande, who was admittedly a remote 
ancestor of the plaintiffs of this suit. Till 
the year 1.49 Faslı both the title and the 
possession of the village remained with 
one Loka Pande, a descendant of Debi In 
the year 1750 Fash the village was mort- 
gaged presumably with possession to 
Chaudhari Lutfullah, the predecessor-in- 
interest of the first statutory taluqdar of 
the village Chaudhai: Sarfraz Ahmed. 
Soon after the mortgage the village was 
incorporated in the taluqdarı kabuliyat of 
Lutfullah, a fate not uncommon to a large 
number of villages now within the terri- 
torial limits of most of the taluqas 1n the 
province of Oudh. Finally the grant of 
the sanad by the British Government at 
the re-settlement of the province after the 
confiscation of 1858 perfected the talugdar's 
title in respect of the village of Debipur, 
It is quite clear from the record of the 
case, however, that the vestiges of the old 
title in the Pandes remained with them 
and I am happy to observe that at the 
First Regular Settlement of the village they 
were re considered and maintained by the 
then taluqdar, 

It appears that the First Regular Settle- 
ment of the village of Debipur was effect- 
ed and completed in the year 1870-1871. 
At that time the head of the Pande family 
was one Sheo Shanker. In the Courts of 
Settlement he instituted three claims in 
respect of his rights in the village: (1) 
claim for a certain area of sir lands; (2) 
claim for rights in the abadi lands of the 
village and lastly a elaim for a certain 
number of gioves. Undoubtedly these weré 
modest, and reasonable claims and equally 
reasonably they were all settled amicably 
with the result that a compromise petition 
was presented to the Court on tbe 2Ist 
of January, 1871, in the matter of all the 
three claims In the present case we are 
concerned only with the claim as to the 
rights in the abadi of village In that 
behalf the petition of compromis3 states 
that Sheo Shanker shall be entitled to 
under- proprietary rights inone bigha of the 
abadi land which at that time was desig- 
nated by No. 217. For the rest of bis 
claim in the abadi the compromise states 
that the plaintiff withdraws it on condi- 
tion that he would be entitled to re agitate 
it ma Court of Law in the event of an 
interference by ejectment from the residen- 
tial house by the talugdar (Ex B 4). The 
judgment and the decree which follow 
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give effect to the compromise (Exs. B 5 
and B 2). 

It is argued on behalf of the appellants 
that the effect of the compromise was to 
extinguish all rights ofthe Pandes in the 
village abadi except that of residence in 
the house then in their occupation This 
interpretation of the compromise 18 not to 
my mind altogether devoid of plausibility 
but on a careful consideration of the claim 
and the grounds on which it was made 
as embodied in Sheo Shanker's petition of 
the 16th of March, 1870, and of the language 
of the judgment and the decree following 
the compromise I have come to the conclu- 
sion that Sheo Shanker's claim of nghts 
in the abadi of the village was withdrawn 
from the cognizance of the Court and left 
unadjudicated upon with liberty to re-agitate 
it should an interference with his existing 
rights be made by the talugdar 1n future; 
&nd his possession from residential house 
was to be reckoned to be the symbol of 
interference I realize that this is the 
right interpretation of the records mentione 
ed above when I come to consider the 
terms of tbe wajb-ularz of the village 
presumably prepared after the settlement 
operations had been concluded and judicial 
pronouncements made in respect of claims 
of title in relation to the village of Debipur. 
It 18 true that Pandes lost the village but 
when the Record of Rights, that is the 
wajib-ul arz, came to be prepared several 
rights besides the rights which were de- 
creed in favour of the Pandes by the Settle- 
ment Court came to be recorded in their 
favour and the record was accepted as 
correct and valid on behalf of the talugdar 
as the endorsement by the Settlement 
Officer relaing to the verification of the 
wajib ul arz shows, The wayjb ul arz re- 
cords the Pandes' rights in the manure and 
the scattered and stray trees of the village 
and also their rights ın the abad of the 
village. These rights are no; to be deemed 
to have been created for tne first time by 
the entries in the wajib-ul arz but the 
entries in respect of them must be taken 
to be a record of pre-existing rights The 
interpretation of the entry in respect of 
the Pandes’ rights in the abadi of the 
village 18 not in question It 18 agreed 
that according to that entry no tenant can 
build a new structure in the village abade 
without the permission of the Pandes. 
These rights to my mind are asI have al- 
ready said, remnants of the ancient proprie- 
vary title of the village which adnuttedly 
was for over a period of 400 years in the 
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hands of the Pande family. In this view 
of the matter the argument that the entry 
relating to the rights in the abadi is an 
entry of acustom and that the said custom 
being unreasonable should not be enforced, 
need not be considered by me. 

The last argument on behalf of the ap- 
pellant was that the structure in question 
had been putup on a pieceof land already 
possessed for some time past by the tenants 
defendants and, therefore, the right upon 
which the plaintiffs rely cannot be exercis- 
ed in respect of that structure, This 
argument 1s answered by the finding that 
the encroachment is only a recent one. 

The appeal fails and is dismissed with 
costs, 

A. Appeal dismissed. 


OUDH CHIEF COURT. 
SEOOND O1vIL Appeal No, 55 oF 1929. 
July 31,1929. 

Present :—Mr Justice Hasan. 
BINDHA DIN TEWARI—PLAINTIFF— 
APPELLANT 


versus 
RAM HARAKH DUBEY—Deranpant 
— Rast onDENT. 

Construction of deeds—Gaft deed—'Naslan bau 
naslan' and 'batnan bad batnan’, connotation of- - 
Nature of estate conveyed to donee 

The words ‘naslan bad naslan’ and batnan ba’ 
batnan’ always connote an absolute estate 

Thakur Harihar Bakhsh v Thakur Uman Persha:' 
(L), Karım Dad Khan v. Bibi Ghafuran (2) ans, 
Ahmad Azwn v Safi Jan (3), referred to 

Appeal against a decree of the Ad- 
ditional Subordinate Judge, Sultanpur, 
dated the 20th November, 1928, reversing 
that of the Munsif, Musafirkhana at Sultan- 
pur, dated the 8th September, 1928, 

Mr. Khaliq uz-zaman, for the Appel- 
lant. 

Mr. Hyder Husein, for the Respondent. 

JUBDGMENT.—This 18 the plaintiff's 
appeal from the decree of the Additional 
Subordinate Judge of Sultanpur, dated the 
20th of November, 1928 reversing the 
decree of the Munsnf of Musfirkhana, dated 
the 8th of September, 1928. The case 13 
such a simple and clear one that I pro- 
pose to dispose ıt of ina few words. 

One Musammat Munni obtamed title 
to certain plots of land under a deed 
of shankalp executed by her father 
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on the 24th of September, 1890, and 
again under a Will made by the same 
gentleman on the 9th of September, 1894 
'l'he father died more than 20 years ago 
Musammat Munn1 entered into possession of 
the property covered by the shankalp and 
the Will and continued in possession till 
the 27th of April, 1916. On that date she 
made agift of that property in favour of 
the plaintiff. The plaintiff's case ıs that 
the defendant has unlawfully dispossessed 
him from the property gifted to him by 
Musammat Munn. The defence, with 
which we are concerned in the present 
appeal, 1s that Musammat Munni had no 
title to confer for the reason that under 
the gift and the Will of her father she 
acquired only a lıfe estate ın the property 
in sult 

The Court of first instance on the inter- 
pretation ofthe two documents mentioned 
above came to the conclusion that they 
both clearly and unequivocally conferred 
an absolute estate on Musammat Munni, 
The result was that the plaintiff's suit was 
decreed by that Court On appeal by the 
defendant the learned Addititonal Sub- 
ordinate Judge interpreted two documents 
as conferring an estate for life only. It is 
urged that the view taken by him as to 
the interpretation of the two documents in 
question is entirely wrong. 

Obviously the first thing done by the 
learned Advocate for the appellant was to 
read the two documents When I read them 
with him I confess I received a shock at 
the reasoning with which the learned 
Additional Subordinate Judge persuaded 
himeelf to the interpretation that the two 
documents conferred a bare life estate on 
Musammat Munni. He has entirely ignor- 
ed the effect of the words used in those 
documents: not only their effect but it 
seems to me that he has also ignored the 
wods themselves if be knew the ob- 
vious and the only meaning of these words. 
He has used two argumenta in support of 
his opinion. One is that the donee isa 
Hindu female. The second is that the 
documents confer merely right to posses- 
sion, Of course as a fact 16 18 true that the 
donee isa Hindu female but that in itself 
is nota sufficient reason to deprive the 
words used of their naturalimport. The 
second reason employed by the learned 
Additional Subordinate Judge ıs altoge- 
ther incorrect on merits Both the docu- 
ments purport to transfer hagiat (rights) 
and the hissa (share) of the donor ın favour of 
the donee, y 
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Ooming to the words used in the two 
documents I find that no more emphatic 
language could be employed to denote a gift 
of absolute estate. The donee 1s tc pos- 
sess rights in the gifted property naslan 
bad naslan and batnan bad batnan (genera: 
tion after generation). Further, the donor 
states that he and his heirs and suc- 
cessors shall have no right lef: in the 
gifted property either then or in future. 
The words naslan bad naslan and batnan 
bad batnan have always been held as words 
denoting an absolute estate They may 
not be words of art but the meaning which 
those words bear cannot connote any 
other estate than an estate of inheritance 
and I cannot conceive in the context of 
any document, unless the document is 
full of contradictions, words which can 
take away or cut down the literal mean- 
ing of those expressions, In the present 
ease, however, there 18 nothing in the con- 
text to produce that effect. 

Having regard to the fact that there is 
still a possibility of the subordinate 
judicial Courts interpreting a document of 
this nature as conveying or bequeathing 
a bare life-estate 1t is desirable that re- 
ference may be made to some decided cases 
on the subject, The foremost ın the class 
ofsuch cases is the decision of their 
Lordships of the Judicial Committee in 
Thakur Harthar Bakhsh v. Thakur Uman 
Pershad (1). The other case to which re- 
ference may be made 1s Karim Dad Khan 
v. Bibi Ghafaran (2) and lastly to the 
case of Ahmad Azim v. Safi Jan (3). 

The appeal isallowed, the decrees of the 
lower Appellate Court is set aside and the 
decree of the Court of first instance restor- 
ed. The plaintiff-appellant will get his 
costs ın all the Courts. 

A. Appeal allowed, 


(1) 14 O 296, 14I A 7, 11 Ind Jur 196,4 Sar. 
P OC J 766, Rafique and Jacksons P C No 96 


(P 0) 
(2) 66 Ind Cas 110, 90 L J. 104, A. LR. 1922 
Oudh 42 

(3) 97 Ind Cas 897, 3 O W N. Sup. 102, ALR 
1926 Oudh 561, 2 Luck 335. 
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ALLAHABAD HIGH COURT. 
Oivit Revision No. 228 oF 1928 
July 12, 1929. 
e Present:—Mr. Justice Mukerji and 
Mr, Justice Niamatullah 
Lala BAL KRISHNA AND OTHERS— 
PLAINTIFF8—APPLIOANTS 
versus 
RAM KISHUN AND oTHE&8—DEFZNDANTE- 
OPPOSITE PARTISS 

Cunt Procedure Code (Act V of 1908), ss 10, 115— 
Order deciding that trial of case should proceed— 
Rewviwwn—' Case', meaning of—Order under s 10, Cwil 
Procedure Code, whether open to revision 

An order merely directing that the trial of a case 
should proceed does not decide a ‘case’ within the 
meaning of s 115, Civil Procedure Code, and is not 
open to revision [p 99,col 1] 

Buddhoo Lal v Mewa Ram 1), 16fe1red to. 

Per Mukerpy, J—The question whether the trial 
of a paiticular suit or the trialof a particular issue 
should go on or should be stayed 1s no question on 
the merits of the case, and the decision of that 
question cannot be said to be a decision of an issue 
in the case [p 98, col 1] 


Oivil revision from an order of the Addi- 


tional Subordinate Judge, Banda, dated 
the 21at of July, 1928. 


Dr. K. N. Katju, for the Applicants, 
Mr. P L. Banern, for the Opposite 


Parties. 
JUDGMENT. 

Mukerji, J.—The questions that we 
have to decidein this petition for revision 
are (1) whether a revision 1s entertainable 
and (2) whether the orderof the Court 
below was right, 

The facts of the case, briefly, are these: 

The plaintiffs represent two of three 
brothers and the respondents represent the 
third brother, Lal Man A partition suit 
was instituted by Lal Man, in his life-time, 
and 16 is now pending for final decision 
before His Majesty ın Oouncil, The ques- 
tion in that case 18, whether Lal Man had 
separated or had an interest still left in the 
family property, on the ground that he was 
still joint with his brothers and their de- 
scendants. The applicants, who were the 
plaintiffs ın the Court below, filed a second 
suit, being No 32 of 1925, for recovery of 
certain monies due from debtors, as a delay 
in recovery of the debts would entail a loss 
of the property. Among the defendants 
were not only the debtors but also the 
representatives of Lal Man the respondents, 
The debtors paid the money into Court and 
the sole dispute in the suit remained be- 
tween the very parties who are parties to 
the litigation now before the Privy Council. 
The learned Subordinate Judge, before 
whom the suit (No. 32 of 1925) came, 
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directed that the trial of the second suit 
should be stayed till the final decision cf 
the former suit. 

While the trial was stayed, the plainuf 5 
thought that they, being the owners of morc 
than one-half share of the money 1n depox', 
should be allowed to takeaway the amo: 
deposited 1n Court on furnishing secur ty 
They made a request to the Court be ow 
accordingly, and that request was grant^a 
Thereupon the present respondents esm^ 
up in revision to this Court,(No 47 of 
1927) 

This Court in the said revision case set 

aside the order of the Court below cn4 
remarked that the decision as to who shoul l 
have the money could not bearnved e', 
till the Suit No. 32 of 1925 was decidod Tko 
learned Judges could not discover tle 
eause of the delay in the disposing of t.e 
Suit No. 32 of 1925 and directed the Cou:t 
below to proceed with the suit Evidertls. 
nobody pointed out to the learned Judge: 
thats. 10 of the Civil Procedure Code hei 
been applied, without contest by the other 
side, and the suit could not be decided a. 
desired by those Judges. 

On receiptof the order of this Couit as 
contained in the judgment passed iL 
revision on 9th February, 1928, the learuec. 
Judge of the Court below proce a. 
to try the suit and, therefore, the questo: 
whether Lal Man was joint with hi) 
brothers or not. Thereupon the plaiitff3 
(of suit No, 32) have come up 1n revision 

For the respondents, Mr. Peary ns- 
Banerji has not, for once even, contenae. 


/ 


thats, 10 of the Civil Procedure Code way 


inapplicable. Hiscontention was that t]xa 
Subordinate Judge acted on the ordi rai 
this Court and, therefore, ıt cannot bə 
sald that he acted with material irregular- 
ity. He further argued that the” (Jour: 
below had not decided a case, withir th: 
meaning ofs. 115 of the Civil Procedur: 
Oode and that, therefore, a revision wa3 no 

competent, 


To take the second point first, it appear 
to me that when the learned Judge in thi 
Court below decided that he would prcceec 
with the suit, he did not decide a ‘case 
within the meaning of s, 115 of the Civi 
Procedure Code. In the Full Bench ces 
of Buddhoo Lal v. Mewa Ram (l) thi 
majority of the learned Judges held t3ai» 
decision of one of the issues in a sui 
could not be taken to be the deeision of + 


gr Ind, Cas, 15; 43 A, 564; 19 A L c, 59, 
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r'eage' within the meaning of sg. 
that a revision would not lie to contest 
that decision. In this case, although an 
18Sué was actually framed on the question 
of the appheability or otherwise of 8 10 of 
the Civil Procedure Code, strictly Speaking, 
no such issue arcse, The question before 
the Court was whether 16 should proceed 
with the trial or should stay its hand. 
A decision of this question could only 
quicken or delay the disposal of the suit, 
but, otherwise, 16 had no effect on the 
merits of the case Strictly speaking, 
therefore, the question whether the trial 
of a particular suit or the trial of a parti- 
cular issue should go on or should be 
stayed isno question on the merits of the 
case, and the decision of that question 
cannot be said to be a decision of an 
issue tn the case. The whole thing relates 
toa matter of procedure. The Court has 
to decide, having regard to the facts of the 
case before it and the facts of a previous 
case, whether it should stay its hand till 
the earlier suit 1s finally decided or whether 
it shall, forthwith, proceed to hear the case. 
When the Court decides either way it 
decides a matter of procedure which has 
nothing to do with the merits of the 
case 

The result is that there ıs no decision of 
a case, The Court has to pass orders at 
every step, but every order cannot be called 
the decision cf a ‘case’ A ‘case’ must be 
something, complete 1n itself, so that it may 
be treated as an independent matter. 
Though, therefore, the Full Bench case 
quoted above is not strictly applicable, I 
am of opinion that no ‘case’ has been decid- 
a a no um therefore, lies, 

oming to the second point, vie 

Court below has aeted in Brides Ps 
order'ef this Court and, therefore, it cannot 
be said that ıt has acted with material 
irregularity, I am of opinion that the 
argument 18 entirely fallacious, A copy 
of the judgment of 9th February, 1928, has 
been handed over to us by Dr. Katju. A 
perusal of ıt clearly shows that the learned 
Judges of this Court were never told that 
the trial of Suit No, 32 of 1925 had been 
stayed under the provision of 8. 10 ofthe 
Civil Procedure Code. The order of the 
Court, to expedite the hearing was based 
on the fact that the learned Judges found 
that the suit instituted im 1925 was stall 
hanging fire without apy adequate cause. 
Naturally, the learned Judges would 
exprees the desire that the case should be 
taken up forthwith, But this desire 
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expressed by this Court could not 
override the express prcvisions of law. It 
was never meant by this Couit, as the 
judgment itself shows, that the Suborti- 
nate Judge was to override the law. The 
Subordinate Judge might have made a 
representation to this Oourt, stating the 
circumstances under which the trialof the 
case had been stayed,and asked whether it 
was the intention of this Court that the 
case should be proceeded with, even under 
the circumstances stated by himself, In 
my opinion, on receipt of a copy of the judg- 
ment of 9th February, 1928, the learned 
Subordinate Judge could’ have and should 
have contented himself with recording an 
order, describing the circumstances under 
which the trial had been stayed and saying 
that the stay order passed by his predeces- 
cor in office should stand, As I have 
already stated, no attempt has been made to 
supportthe order of the learned Subordinate 
Judge on the merits The learned Subordi- 
nate Judge himself does not say that the 
justice of the case requires that the stay 
order, previously passed, should now be 
cancelled and the trial of the sase should be 
proceeded with In the circumstances, 
the order of the Court below must be treat- 
ed as improper. 

Although no revision 18 maintainable, 
1t 18 always open to the applicants before 
us to ask the Court below to re consider its 
order, and 1t 18 likely that the Court willsee 
its way to re consider it. 

The petition faiis and I would dismiss 
it, Asthe respondents have no case and 
as the order complained of, which is an 
improper order, was passed at the instance 
of them, and the revision faile on a technical 
ground, I would direct the parties to pay 
their own costs in this Court 

Niamatullah, J.—I agreeto the order 
which my learned brother proposes to pass. 
It is not necessary to decide the question 
whether an order staying or refusing to stay 
a case, on the ground that s 10 of the 
Oode of Civil Procedure applies or does 
not apply, 18 or 18 not, a‘case decided’ within 
the meaning of e. 115 of the Civil Pro- 
cedure Code. By an order, dated the 21st 
December, 1925,1t was ruled by a previous 
Munsif thats 10 of the Code of Cıvıl 
Procedure applies, and the suit was 
consequently stayed. This order has not 
been reversed by any higher Court and is, 
in my opinion, in full force, Thecrder of 
this Court, dated 9th February, 1928, was 
passed on a petition for revision directed 
against a different order, as pointed out by 


va 
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my learned colleague. A remark to the 
effect that the suit should proceed occurs 
only easually,and was made without any 
idtention of interfering with the order of 
stay, already referred to. The attention of 
the Court was not drawn to1t, and no re- 
ferenceis made to ıt in the judgment of 
this Court. It is inconceivable that this 
Court should have sat aside an order 
which was not and could not have been 
then called in question I have dwelt on this 
aspect of the case, as I apprehend all sub- 
sequent proceedings, being in disregard 
of the mandatory provisions ofs 10 of the 
Code of Civil Procedure, may be challeng- 
ed as taken without jurisdiction, and the 
Court below should do well to take timely 
action in the matter. 

Iagree with my learned colleague that 
the Oourt below has not decided any ‘case’. 
It has not itself decided whether s. 10 of 
the Code of Civil Procedure applies That 
question was decided before, and as I read 
thejudgment of the lower Court was not 
re opened. It has merely directed the case 
to proceed. Au order of this character 
cannot be said to be one deciding a ‘case’ 
within the meaning of/s. 115 of the Code 
of Civil Procedure. This being so, I con- 
cur in dismissing this application. 

By the Court, —We are of opinion that 
the revision 18 incompetent, and, therefore, 
our order is that ıt fails and 1s dismissed. 
We direct that the parties will bear their 
own costs, 

A. Revision dismissed. 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No 427 or 1926, 
July 10, 1929. 
Present .—Justice Sir Shah Muhammad 
Sulaiman, Kr., and Mr. Justice Pullan. 
BENI DIN AND OTHE2S—DEFENDANTS 
—APPELLANTS , 
versus 
RAM NARESH AND anotHsR—PLAINTIFFS— 
RESPONDENTS. 
Hindu Law—Widow—Co-widows—Award as to 


future right of succession, validity of —Acceleration of 
estate 

Arbitrators cannot by their award lay down a 
new rule of succession soas to alter the personal 
law, [p 101, col 1? 

A Hindu died leaving two widows Disputes 
arose between the widows and the brotheis of the 
deceased and an award was made by which 
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on the death of either widow  thiee-fourths 
the property was to go to the brothers and u - 
fourth tothe daughter The surviving widow na 
a gift of her estate to the daughter's sons w ith th. 
consent of the daughter and thus acceleia'ed ! 
succession Ina sult by the daughter's «ons i 
possession . 

Held, that the award did not prevent the wile 
from accelerating the succession of the duagh e's 
TT with the consent of the daughter [p 101 c! 

First appeal from a decree of the Sul- 
ordinate Judge, Banda, dated the 25th cf 
May, 1928. 

Messrs. P L Banerji, Ramnama Prasad 
and Syed Majid Al», for the Appellants 

Dr K N. Katjuand Mr Damodar Do; 
for the Respondents. 

JUDGMENT.—This is a defendauts' 
appeal arising out of a suit for recovery 
of possession brought by the daughters 
sons of Bri) Behari claiming possessi0a of 
Bnj Behari's estate on the ground that 
his widow Musammat Sukhdei had aecele- 
rated the succession with the consen’ of 
the daughter Masammat Ram Kedar) iu 
favour of the present plaintiffa by mears 
of a gift dated the 13th of June, 1925, 
which related to the entire estate. Ie 
main defence to the suit was two-fold. ta 
the first place ıt was pleaded that B.1) 
Behari was joint with the other defenu- 
ants Benı Din, Ram Autar and otnera 
and in the second place that the elect 
of an arbitration award of the7th of June, 
1918, and the proceedings following tt ere- 
upon was to prevent the plaintitis from 
obtaining possession of the property dur. 
ing the life-time of Musammat Sukhdei, 
The learned Subordinate Judga has decid- 
ed both these points against the defend- 
aats. 

The question of separation was a nure 
question of fact and the learned Subordi- 
pate Judge has written an excellent j 1ag- 
ment dealing with the entire evidence in a 
clear manner. AS we are agreeing with 
his view it 18 not disputed that Bri 
Beharrs father Ishwar Dim in his life-.1me 
got portions of properties entered in the 
names of his four sons and his wife and 
on the death of one of the sons got hia 
share divided among his surviving +918, 
It isimmaterial to consider whether tne 
division among the sons was absolutely 
equal or unequal, Indeed there 1s no clear 
proof of any inequality in the shares which 
were given to the sons, nor 18 1t quite clear 
whether the entire property in the hands 
of Ishwar Din was ancestral. The fact is 
admitted that for about 40 years the numes 
of these sons have stood recorded topa- 


100 


ately and that of Musammat Mathun, widow 
of Ishwar Din, stood recorded separately 
against other properties. 

The learned Subordinate Judge has be- 
lieved the evidence of the two witnesses 
Jagainath and Mahadeo Singh produc 
ed by tho plairtiffe particularly that 
of Jagainath which was to the effect 
that the brothers separated from each 
other in the hfetime of Ishwar Din 
under the said arrangement and got 
properties separately and lived and messed 
separately and carried ov cultivation separa- 
tely There are a number of documents 
executed by the sons transferring proper- 
ties standing ın their names iespectively 
which go to show that there were separate 
dealings. Out of these one document, viz , 
a mortgage bond datedthe 12th of Febru- 
ary, 1596, is particularly important mas- 


much as it shows that two brothers bor-, 


rowed money from another Brij Behari 
and mortgaged ther own share in the 
property to him. This transaction shows 
dealings «nter se which are not ordinarily 
expected in a joint family. It is further 
clear and indeed Beni Din defendant 
admits that the brothers have had separate 
houses and separate sir cultivation and 
separate cattle sheds The explanations 
given by the defendants of these separate 
transactions were not convincing and have 
been rejected by the Court below. Thus 
the separation of the property from the 
life-time cf the father, separation in the 
cultivation, separate residence, mess and 
dealings as well as transactions inter se 
, are all clearly established by the evidence 

The arbitration award on which the de- 
dants rely itself goes to showthat on 
thé death of Brij Behan, Beni Din and 
othéys acquiesced in the widows of Brij 
Behar taking over possession of the pro- 
perty standing in his name, Furthermore, 
they allowed the widows to take a share in 
the inheritance left even by Musammat 
Mathuri which was said by them to have 
devolved on their husband. Having regard 
to all this evidence there can be no doubt 
that the presumption of jointness wascom- 
pletely rebutted and separation was complete, 

The finding of the Court below must, 
therefore, be accepted. 

The next question 18 whether the arbi- 
tration award of the 7th of June, 1918, under 
which the two widows were allowed to 
remain in possession during their life-time 
after the death of Bri] Pehari with the pro- 
viso that on the death of either of them three- 
fourthsof the property wouldgo to the brothers 
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of Brij Behari and one-fourth to the daughter 
has the effect of preventing the plaintiffs 
from recovering possession of the property. 

The learned Advocate for the appellante-ar- 
gues that the two widows could under a com- 
promise with the brothers of their deceased 
husband validly enter into an agreement by 
which eachcould prevent the other of the 
right of succession to the estate left by the 
co widow and that such agreement would 
be bindiog on her duiing her own hfe- 
time, vide Mohammad Hashmat Alı v. 
Kamz Fatima (1. He then argues that 
the eurviving widow could not go behind 
her own agreement and on the analogy of 
the doctrine that a donor cannot derogate 
from his own property, he contends that 
Mvsammat Sukhdei was incompetent to 
surrender the estate in her own life-time 
in favourof her daughter's sons by accele- 
rating the succession. He relies on the case 
of Lachhma Chand v. Lachho (2) and con- 
tends that ihe acceleration of the estate 
must be subject to the compromise pre- 
viously arrived at by the widows. There 
might be some force 1n this contention, but 
1618 unnecessary to decide this point because 
in this particular- case it is not fully 
established that a valid and binding agree- 
ment for reference to arbitration was entered 
into by the widows. 

The learned Subordinate Judge has 
recorded very clear findings and given 
cogent reasons for disbelieving the evı- 
dence that the two widows understood 
the transaction and realised their full 
legal effect. On the deathof Brij Behari 
itis said that an agreement for reference 
to arbitration was prepared which bore the 
thumb-marks of the widows under which 
the matter in dispute between them and his 
brothers was referred to arbitration This 
is not forthcoming and itis alleged that 
this has been burnt and destroyed. 
Although Lalj1 Sahai the scribe admits that 
he keeps copies ofall documents which 
he scribes, no attempt was made to summon 
the copy from him. We, therefore, do not 
know the contents of this alleged agree- 
ment. It is not clear from the documentary 
evidence that it really bore the thumb- 
marks of the two widows, that is to say, 
that the two widows were parties to the 
agreement of reference. When we turn to 
the awaid we do not find any clear recital 
to the effect that the two widows had re- 
ferred the matter ın dispute to the arbi- 

(1) 27 Ind Cas 701, 13 A L J 110 

(2) 100 Ind Cas 764, 25 A, L, J 101, A I, R 1927 
All, 258, 49 A, 334, 
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trators. The names of the brothers of 
their husband are mentioned but not their 
names The learned Advocate for the 
appellants suggests that their names are 
included im the general expression “and 


others.” But this cannot be necessarily 
presumed. 

Ttis notalso quite clear whether the 
arbitrators had authority to decide the 


line of future succession. But assuming 
that the matter was referred to them 1t was 
a matter which was not in dispute directly 
between the widows on the one hand and 
their brothers-in law on. the other. Accord- 
ing to the award the dispute was as fo who 
shall be entitled to get the propert” ' left 1n 
the aforesaid villages after the de’ nof the 
two Musammais ‘page 53), thaj” 18 to say 
iheright to succeed to the «usammats 
after their death Anattempt was made to 
suggest that the daughter Musammat Ram 
Kedari wasa party to these proceedings, 
but there being no satisfactory evidence to 
establish 1t the learned Subordinate Judge 
has rightly rejected that theory. Thus 
the arbitrators proceeded to determine the 
right of the daughter to succeed behind her 
back. There ıs no satisfactory evidence to 
show that the agreement of reference to 
arbitration was fully explained to the two 
_ ladies and they appreciated the legal con- 
sequences of the reference to arbitration. 
When the right of the widows to get their 
names entered and to enter into possession 
in their own life-tzme was notn dispute, 16 
is very doubtful whether there could have 
been any bona fide dispute which required 
asettlement, the dispute relating merely 
to future succession. It 1s well settled that 
the arbitrators cannot by their award lay 
down a new rule of succession 80 as to 
alter the personal law. There may be 
circumstances under which a personal es- 
toppel may arise, but those circumstances 
are missing from this case where the widows 
were illiterate pardanashin ladies who 
apparently had no male or near relations 
to advise them We are, therefore, not satis- 
fied that the ladies understood the terms 
of reference to arbitration and understood 
the contents of the deed of agreement. 
The finding of the Court below on this 
point must also, therefore, be accepted 

It is worthy of note that so far as the 
body of the award 18 concerned there was 
no expiees recital that the widows would 
have no power of alienation, This restric- 
tion on their power only appears in the 
remark column of the list of properties at- 
ached to the plaint. 


BENI DIN % RAM NARESH. 


Weare also satisfied that 
in the subsequent proceedn 
place which would esi 
Sukhdei, A compromise 
Revenue Court the day afte 
delivered which bore two 
have been made by the 
this they were supposec 
cepted the award. The 
ordered mutation of names 
The order did not 1ncorpora 
ofthe award which was t 
line of succession after the « 
of them 

In 1921 one of the wic 
Sheorani died. Applications 
behalf of Musammat Suk 
Musammat Ram Kedari pur 
their thumb impressions. | 
cations they prayed that th 
names should be effected 
with the panchnama,  'I 
written by petition wri 
alleged to have been th: 
the ladies. The Revenue 
that the entry of the nam 
place in accordance with t 
and this order was  verifie 
ladies who were identified b 
as being Musammat Sukhde 
mat Ram Kedan. Thes 
however, merely referred to 
names for the purpose of 
revenue papers and cannot I 
pose of the title to the prope 
promises were applications 
Court and were not registi 
We do not see how they can 
ly in the way of the present 
are the daughter's sons. W 
ingly hold that the arbitra 
1918 though a registered 
not prevent Musammat 
accelerating the estate with 
her next heir Musammat 
favour of her daughter's sı 
renderis of the entire esta! 
deceased husband and 16 has 
gested before us that the ac 
any way defective. 

We accordingly uphold 
the Cout below and diem 
with coste. 

A App 
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ALLAHABAD HIGH COURT. 
Sxconp Civit APPEAL No. 719 or 1926. 
June 10, 1929. 
Present —Mr. Juetice Sulaiman 
and Mr. Justice Niamatullah. 
ABHEY RAM AND ANOTHER— PLAINTIFFS 
,—ÀPPELLANTS 
Versus 
JHANDA AND oTHERS—-DEFENDANTS 
— RESPONDENTS. 
Sunil Procedure Code (Act V of 1908), s 11—Res 


licata—A dverse findings agawnst successful party, 
ether operate as resjudicata. 


A finding against a paity toasuit cannot operate 
7es judicata where the decree 18 not based upon 
but1s made in spite of ıt. 

Jagdeo Masw v. Mahabu Tewar (1) and Madnapur 
mindary Co, Lid v Naresh Narayan Roy (2), 
tinguished 


Run Bahadur Singh v Lucho Koer (4), relied on. 
Second appeal from a decree of the Addi- 
onal Judge, Meerut, dated the 18th of 
anuary, 1926, confirming that of the Sub- 
‘dinate Judge, Meerut, dated the 27th of 
uly, 1925. 


Dr. K. Ni Katju, for the Appellants. 
Mr. P. L. Banery, for the Respondents. 


JUDGMENT.—This is a plaintiffs’ 
ppeal arising out of a suit for declara- 
on that they are in proprietary and 
dverse possession of the property in sult. 
‘he last male owner was Jas Karan on 
those death Musammat Kuri his widow 
dmittedly succeeded to the estate. It was 
he plaintiffs’ case that Musammat Kuri re- 
aarried and that there was acustom under 
vhich she forfeited all rightsin this estate. 
ler deceased husband's uncle Tirkha ın- 
tituted a suit against her for possession 
jub during the pendency of the suit 


i& died. That suit was continued 
xy anhaiyathe father of the present 
alaini who was not the nearest rever- 


sioner of Tirkha, but Net Ram and Nawal 
the grandfathers of the present defend- 
ants were the nearest reversionary heirs, 
These latter were impleaded as pro forma 
defendante The suit was dismissed by 
ihe first Court and Kanbaiya alone ap- 
pealed to the District Judge and got a 
decree reversing the decree of the first 
Court, That judgment was set aside and 
the suit dismissed by the High Oourt 
on the ground that Kanhaiya was not the 
nearest heir who ccntinued the suit in 
place of Tirkha deceased. No decree was 
passed in favour of Net Ram and Nawal. 
It is the plaintiffs’ case that after Kanhaiya 
had succeeded in obtaining a decree from 
the District Judge's Oourt he obtained 
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possession of the property in the execu’ 
tion department and has continued in pos- 
session ever since The name of Kanhaiya, 
however, was not entered in the revenüe 
papers and that of Musammat Kuri con 
tinued as before. She died in 1920 After 
her death the present defendants succeed~ 
ed in getting their names entered in the 
revenue papers and thereafter brought a 
suit for ejectment against the present 
plaintifis. The latter raised the question 
of proprietary title but the Revenue Court 
decided that the present defendants were 
the cc-sharers and that they were competent 
to sue. On appeal to the District Judge 
16 was held that the defendants were the co- 
sharers but that the suit was not maintain- 
able inasmuch as the other co-sharers had 
not joined init and the plaintiffs to the suit 
were not lambardars. 

In the present suit questions of fact as 
well as the plea of res judicata were raised 
and several issues were struck by the 
first Court which found all of them against 
the plaintiffs and dismissed the suit. 
The learned District Judge, however, has 
not gone into the questions of fact and 
has held that the effect of thetwo previous 
litigations ıs to create a bar of res 
judicata against the present plaintiffs. 
We are unable to agree with him in this 
view. 

As regards the civil suit it is quite 
obvious that Tirkha died before trial Court 
decided the suit and according to the view 
taken by the High Court Kanhaiya had 
no right to continue the suit and the suit 
was actually dismissed. It would, there- 
fore, follow that that suit could not operate 
as res judicaia in favour of Kanhaiya’s 
sons As regards the revenue suit the 
learned District Judge in spite of having 
recorded the finding that the present defen- 
dants were thecc-sharers dismissed the 
sult on the ground that they were not 
competent to sue, It 18, therefore, quite 
clear that on his own finding ıt was not 
necessary to decide that they were the 
co sharers. The suit failed on the ground 
that they had no right to sue. The learned 
Advocate for the respondents relies on 
the case of Jagdeo Misir v. Mahabir 
Tewari (1) which follows an earlier Privy 
Council case, viz , Midnapur Zemindarr Co. 
Lid. v. Naresh Narayan Roy (2) The 

(1) 102 Ind Cas 28, A I R 1927 All 803 

(2) 80 Ind Cas 827,23 A L J 76, A T. R 1924 
P C 144,26 Bom, L R 651,47 M fL J 23,51 O. 
631,35 M L T 169, (1924)M W N 723, 290 W. 
N 34, 20L W 770, 511 A 293,L. R.5 A (P. O). 
137, 3 Pat L. R. 193, 6 P. L., T. 750 (P. O). 
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Midnapur Zemindari’s case (2) does not 
help the respondents, Their Lordships 
approved of the opinion expressed by the 
learned Judges of the Oalcutta High 
Oourt to the effect that where a Court 
decides that a certain question is neces- 
sary and records a finding on 1t, 16. is not 
proper to re-consider whether that issue 
was really necessary or not. The finding 
arrived at would be binding on the parities. 
The same view was taken ın Jagdeo Misir's 
case (1). That 18 not the case here The Dis- 
trict Judge dismissed the suit in spite of 
the finding in favour of the defendants 
that they were co sharers As pointed out 
by their Lordships in the case of 
MidnapurZemindan Jo v Naresh Narayan 
Roy (3), the finding on that question against 
the plaintifis could not be found a plea 
of res judicata for they had succeeded on 
the other plea and had no occasion to go 
further as to the findings against them A 
similar view was expressed by their Lord- 
ships in the case of Run Bahadur Singh 
v. Lucho Koer (4) where ıt was remark- 
ed that a finding could not be conclusive 
against the party if the decree was not 
based upon 1t but was made in spite of 
it. We, therefore, think that the view taken 
by the District Judge on the question of 
res judicata cannot be upheld 

A farther opinion has been expressed 
by him that any question oi adverse pos 
session can never arise 10 this case because 
the khata 13a Joint khata in which there 
are other co-sharera lb 15 not suggested 
on behalf of the defendants that the 
parties are cosharers in this khata in- 
dependently of the interest which 18 claim- 
ed in this suit The mere fact that other 
people are co-sharers would not prevent 
an acquisition of title by adverse pos- 
session. In any case if in the joint land 
an actual ouster to the knowledge of the 
true owner 18 established, adverse pos- 
session could be proved, 

We, therefore, think that before dispos- 
ing of this appeal finally we ought to 
have clear findings on the following three 
issues — 

(1) Did Musammat Kuri re marry after 
the death of her husband Jas Karan ? 

(2) If she did re-marry, is there any 
custom of forfeiture of the husband's estate 


(3)64Ind Oas 231, 480 460 atp 467,14L W 
285, 30M L T 279, A.I R 1922 P O 241,481 A, 
49(P O) 

Vei O 30latp 306,121 A 23, 4 Sar. P. C. J 602 
(P. 0.) 
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prevalent in brotherhood of 
Karan? 

(3) If she re-married and there is such 
custom, whether the plaintiffs have remain- 
el in adverse possession of this property 
for more than 12 years before the suit ? 

No fresh evidence is allowed The fnd- 
ings should be returned within three 
months The usual ten days will be allowed 
for objections on return of the findings 

A. Case remitted for findings. 


——À 


ALLAHABAD HIGH COURT. 
OBIMINAL APPEAL No 529 or 1929. 
August 14, 1929. 

Present —Mr. Justice Sen 
MAN SINGH AND OTHERS—ÀCCUSED— 
APPELLANTS 
Versus 
‘EMPEROR—OppositE PARIY 
Evidence Act (I of 1872), s 80—Confession of coe 
accused, admissibility of—-Retraction, effect of — Eve 
denceof identvficatisn—Matters to be deposed to —( ose 

scrutiny, necessity of 

The statement of a co-accused 1s admissible in 
evidence but according to the usual practice and as 
a rule of prudence itis unsafe to accept the “amted 
testimony of an accomplice so long as it is not 
corroborated ın material particulars es»e- tally 
where the said accomplice does not adhere to his 
statement [p 104, cols 1&2] 

The evidence as to identification ought on cach 
case to be subjected to a close and careful sriutinye 
Tt is an important factor whether all the pe:sons 
identified were previously known to the w.tuesses "4 
oi were perfect strangers to them The tim. of the 
occurrence, the state of the light and the oppor 
tunities which the witnesses had of idontif rig are 
material circumstances to be deposed to in ceh and 
every case [p 104,col 2,p 105, col 1] 

Ornrminal appeal from an order of the 
Additional Sessions Judge, Oawnpore, 
dated the 27th of May, 1922. 

Mr. Saila Nath Mukerji, for the Appel- 
lants. 

Mr. Shankar Saran, for the Crown 

JUDGMENT.—Man Singh, Kiehori 
Lal, Balbhaddar Singh, Halkey Singh, Ram- 
eshwar Singh and Kanha: Singh have been 
convicted bythe learned Additional Sessions 
Judgeof Cawnpore for an offence punishable 
under s 396 of the Indian Penal Code and 
sentenced to eight years’ rigorous 1mprison- 
ment each. . 

The learned Sessions Judge acquitted 
Munian Singh, Sheonath Singh, Babu Singh 
and Sheonarain Singh. 

Itis proved beyond all reasonable doubt 
that on the 9th. of May, 1928, a highway 
dacoity ofa very serious magnitude was 
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committed at or near Banar Alipur which 
is in the jurisdiction of the Police Station 
of Akbarpur. In the beginning of May, a 
cattle fair was held at Gajnair and a large 
number of people had congregated to see 
the fair and to vend their cattle. On the 
9th of May, 1928 sometime towards the 
evening, as a band of persons numbered 30 
and 32 were returning from the fair and 
were on their way towards Akbarpur about 
9 miles from Gajnair, they were suddenly 
assaulted bya party of dacoits. Fourteen per- 
sone were injured One man of the name of 
Debi was killed Oash and currency notes 
of the value of thousands werelooted, A re- 
port was made by the village chaukidar 
at the Police Station of Akbarpur the same 
day at about 9P m. The report does not 
give either the names of the number of 
the dacoits, nor does it disclose the nature 
or value of the property looted. 

The Police investigation started vigorous- 
ly and at once Rameshwar Singh and Ki- 
shori Lal were arrested on the 7th of June, 
1928, Babu Singh on the 11th of June and 
Balbhaddar Singh on the z&th of August, 
Man Singh, who was requisitioned by the 
Police, appeared before the Magistrate and 
surrendered himself on the 13th of Sep- 
tember, 1928, Halke Singh either surrender- 
ed himself or was taken in custody some 
time in November 1928, The date of the 
arrest of Kanhai Singh does not appear 
from the evidence on the record. Kanha. 
Singh made a detailed statement before a 
Magistrate of the First Olass on the llth 
of September, 1928, under s. 164 of the Cri- 
minal Procedure Code. This statement he 
kas subsequently retracted. 

The houses of the appellants as those of the 
other accused persons who have been ac- 
quittéd by the learned Sessions J udge were 
searched by the Police but nothing incri- 
minating was foundin their houses. 

The ease for the prosecution rests entire- 
ly upon the confession of Kanhai Singh, 
which has already been referred to and 
upon certain identification proceedings, 
which were held on the 9th of J uly, 1928, 
the 5th of January, 1929 and the 9th of 
February, 1929, ın Fatehpur J all, in Oawn- 
pore Jail and in Oharkhari Jail 

The learned Sessions Judge had some 
difficulty 1n accepting the Statement of 
Kanha: Singh in its entirety. Kanha 
Singh figures as aco accused in the case. 
The statement of a co-accused 1g admissible 
in evidence but according to the usual 
practice and as a rule of prudence it is un- 
safe to accept the tainted testimony of an 
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accomplice so long as it is not corroborat- 
ed in material particulars, The difficulty 
enhances where the said accomplice does 
not adhere to his statement. In the pre-. 
sent case, as has already been observed, 
the statement was retracted by Kanhai 
Singh. 

The learned Assistant Government Ad- 
vocate has been at considerable pains to 
rummage and ransack the evidence for the 
Prosecution to be able te find out even a 
scintilla of evidence 1n corroboration of the 
statement of Kanhai Singh. There are two 
material facts about which Kanhai Singh 
has been rightly discredited by the Ses- 
sions Judge. According to Kanhai Singh, 
the two persons who were responsible for 
the murder of Debi Singh were Munian 
Singh and Sheonath. The learned Sessions 
Judge has acquitted Munian Singh and 
Sheonath and has come to the conclusion 
that their names were introduced into the 
story told by Kanhai Singh by reason of the 
influence of Ujagar Singh and Umrao Sin gh, 
zemindars, who were in terms of bitter en- 
mity with Munian and Sheonath. Accord- 
ing to Kanhai, the dacoits were armed with 
carabine and spears. The injuries re- 
ceived by the 14 persons referred to above 
and also by Debi Singh deceased were all 
injuries which could have been caused by 
blunt and not by pointed weapons. 

The date of occurrence was the 9th of May, 
1928 and the identification proceedings 
took place between the 9th of J uly, 1928, 
and the Sth of February, 1929. 

On the 9th of July, 1928, Kishor: Lal 
and Rameshwar were identified by a cer- 
tain number of witnesses at the Fatehpur 
Jail, Laljit, Ram Charan and Debi Prasad 
identified Kishor1, Hira Lal, Ganga Din, 
Kishan Prasad, Debi. Dariao and Ajudhiya 
identified Rameshwar. 

Kanhai Singh, Balbhaddar and Man Singh 
were identified in the Oawnpore Jail on 
the 5th of January, 1929. Kanhai, by Hira 
Lal, Laljit, Ganga Din, Ram Charan, Dariao 
and Ajudhiya, Balbhaddar, by Hira Lal, 
Laljit, Ganga Din and Ajudhiya and Man 
Singh, by Hira Lal, Ram Charan and 
Dariao. 

On the 9th of February, 1929, Ganga Din, 
Hira Lal, Dariao and Laljit identified Halke 
Singh at the Oharkhan Jail 

The evidence as to identification ought 
in each ease to be subjected to a close and 
careful scrutiny. It 18 an important factor 
whether all the persons identified were 
previously known to the witnesses or were 
perfect strangers to them. It 1s nof poiní- 
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ed out in this case that barring Balbhaddar 
Singh any other accused person was known 
io theidentifying witnesses The time of 
the otcurrence, the state of the light and the 
opportunities which the witnesses had of 
identifying are material circumstances. 
The range and the distance from which the 
witnesses say that they saw the accused 
ought to be determined. Did the witnesses 
know anything particular in the features 
of the accused or of any one of them. Did 
they notice anything peculiar in their 
dress? Was there anything particular in the 
conduct of any of the accused persons which 
had impressed the witnesses. Did they 
get the front view or merely the side view 
of any of the accused persons? These are 
matters which the witnesses should be able 
to depose to and ought to be deposed to 
in each and every case Unfortunately 
these matters are not sufficiently brought 
to light either by the Counsel or by the 
Court 1n a great majority of cases. B 

The judgment of the learned Sessions 
Judge contains excellent reasons why the 
evidence relating to identification should 
not beaccepted. The full passage from 
his judgment may be reproduced. “Ganga- 
Din identified three right men and two 
wrong men in Fatehpur Jail, and three 
Do men and six wrong men in Cawnpore 

al r 

“Ram Charan identified three rıght men 
and two wrong men ın Fatehpur Jail. He 
identified two right men and two wrong 
men in Oawnpore Jail He could not 
identify Sheonath in the:Magistrate's Court 
and identified Sheonarain Singh whom he 
did not do 1n Jail. 


. “Hira Lal identified three right men and 
three wrong menin Fatehpur Jail and three 
right men and one wrong man in Oawnpore 
Jail. ln the Magistrate’s Court he did not 
identify Mania and Kanha: whom he did 
in Jai. 

“Kishen Prasad identified one right man 
and one wrong man in Fatehpur Jail, 

*Ajudhiya identified two right men and 
two wrong men in Fatehpur Jail and he 
identified two right men and four wrong 
men in Oawnpore Jail. 


“Dariao identified one right man and 
three wrong men in Fatehpur Jail and two 
n men and one wrong man in Cawnpore 

aul. 

“Debi Prasad identified three fright men 
and two wrong men in Fatehpur Jail. He 
identified Man Singh in this Court and 
Magistrate's Court which he diq not do in 
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jail and did not identify Rameshwar Singh 
here or ın Magistrate’s Oourt. 

*Halkey Singh wasidentified in Oharkhari 
Jail. He was mixed up with nine other under- 
trials Laljit, Ganga Din, Hire Lal and Dariao 
identified him. There was no wrong 
identification in Charkhan". 

The identification in  Oharkhari Jai 
appears to be mysterious. Witnesses had 
plundered about identification in various 
instances in Fatehpur and Cawnpore Jail: 
but they were immune from such mistakes 
in Charkhari Jail It is worthy of notica 
that of the persons who were acquitted by 
the learned Sessions Judge Mania Singh was 
identified by Hira Lal, Laljit, Ram Oharan 
and Debi Prasad, Sheo Nath by Hira Lal, 
Ganga Din, Ram Charan and Ajudhiya 
Babu Singh by Laljit and Ganga Din. The 
learned Sessions Judge did not consider 
the evidence of these witnesses to be of any 
value as against Mama Singh, Sheo Nath 
and Babu Singh. 

It 16 difficult to find any real difference 
between the case of Kanhai Singhand the 
remaining five appellants. Itis perfectly 
clear that upon the evidence the conviction 
of Man Singh, Kishor: Lal, Balbhaddar 
Singh, Halkey Singh and Rameshwar Singh 
cannot be sustained The statement of 
Kanha Singh is entirely unworthy of 
credit It is uncorroborated. The evidenc > 
relating to identification must be discarded 
as absolutely worthless. 

The only evidence of any moment against 
Kanha: Singh is his retracted confessio: . 
His statement has been found to be untru3 
in certain material particulars It cannct 
be stated with certainty that the statement 
was voluntary or that ıt was tiue even E) 
far as it affects himself alone  Whet 
became of the currency notes and casa 
worth thousands of rupees which were ths 
spoils of the dacoity? 

It 18 not without cartain amount of 
reluctance that I give Kanhai Singh tke 
benefit of doubt 

The result 18 that I allow the appeal, ect 
aside the conviction and sentence fof Maa 
Singb, Kishori Lal, Balbhaddar Singh, 
Halkey Singh, Rameshwar Singh ani 
Kanha: Singh under s 396ofthe Indien 
Penal Code and direct that they be relea.- 
ed forthwith. 


A. Appeal allowed, 
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ALLAHABAD HIGH 
Szconp CIVIL APPRAL No, ] 
July 18, 1829. 
Present '—Mr. Justice Be 
Mr Justice Iqbal AI 
BALDEO PRASAD AND 
PLAINTIFFS—À PPELI 
versus 

BHOLA NATH--DRFEN 

RESPONDENT, 

Cl Procedure Code (Act V of 1! 
10, 0. XXXIV,r l—Lmmtatwn Aci 
22—Mortgage surt—Surt by some alone 
gagees— Others vmpleaded after peru 
Mamtamabihiy of sust —Procedure 

Order XXXIV, r 1, Civil. Procedi 
pressly made subject to other provi 
which include O I,r 9and wheie 
the Court todo justice between the 
1t should do 80 and should not mak 
1,2 ground for dismissing the entir 
col 1] 

Where the owners of five-ninths o 
rights instituted a suit within the) 
tion foriecovery of the mortgage an 
for mpleading the owners of the 
ninths only,after the expiry of the p 
tion: 

Held, that the entire suit was not 
mussed notwithstanding the provisio 
r 1, Civil Procedure Code, but a di 
given to the plaintiffs for five-ninths 
amount [ibid] 

Where a surt ıs brought upon a m 
impleading the necessary parties and 
is subsequently made to 1mplead the 
with O XXXIV, r land O I, r 
(2, Oivil Procedure Code, the 
add the necessary parties, and af 
been added apply s. 22 of the 
to see theresult on the relief asked 
the parties added It 1s not correct : 
refuse to adda person as a party 
ground that if he were a plaintiff hi 
barred [p 107, col, 2] 

x. Nath Lal v Lala (1) and Parsha 
\Sangh (5), followed 

Garwar Narain v Makbulunnissa (: 
Khanv Behart Lal (3) and Abdul . 
Salvmannessa Babi (4), distinguished 





Second appeal from a de 
District Judge, Farrukhabac 
15th of March, 1926. 


Messrs U.S. Bajpav and R C 

the Appellants 

Mr, Baleshwarr Prasad, for t 
ent. 

JUDGMENT.—This 18 as 
against concurring decrees of t] 
Courts dismissing the suit oft 
appellants for recovery of thi 
money on two hypothecation 
March 27, 1911, and Augus 
Defendants represent the mor 
the other the plaintifis, alti 
are the descendants of the ori 


l of , limitation 
! plaintiffs had 
ference to the 
imitation Act 
re us has not 
at ruling it is 
nt It merely 
ihe mortgagee 
, and the debt 
cept by all the 
thin the time 


mannessa Bibi, 
lownthat allthe 
ghts are neces- 
. that the claim 
en was barred 
did not refuse 


468, 
) Cal 416 


TEE 


the same 
have that result, because if the ap 
tion was made before the expiry of li 
tion, the remaining owners woul 
added as plaintiffs, and if the ar 
tionis made after limitation, the 
ing owners cannot bring a suit 
that suit would be barred bv! 
Reference has also bee 
Counsel for appellant t 
Lara Singh (5) where ir 
tbe mortgaged Proper Ta 
the omission to ump? epos M 
mortgagee was not fa p^, yo Sn, ye 
that a decree might 1o 9 
subject to the subsequ ag bi), d 
page 702* ıt is stated: ^ "*» 45, ON 
“The object of O. XXXr. 9^ ,*- 
prevent multiplicity of suits an. "9 


(5) 74 Ind, Cas 943, 21 A. L J. 701, AL 
All 107 


*Page of 21 AL, J —[Ld | = 
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that no injury is dene to the rights of any 
party through his not being impleaded 
The’ provision 1s expressly made subject 
to other provisions of the Code which in 
clude O. I, r. 9, and ıt has been laid down 
many times that where 16 1s possible for 
the Court to do justice as between the par- 
ties before it, 16 should do so and should 
not make O. XXXIV, r 1, a ground for 
dismissing the entire suit " 

Applying this principle to the present 
class of cases it appears that itis possible 
to dojustice between the plaintiffs and the 
defendants by granting the plaintifis a 
deeree for the  five-ninths part of the 
mortgage money and interest due to the 
plaintiffs, To this extent the appealıs 
allowed and the suit remanded for dis- 
posal on the remaining issues 

A. Case remanded, 


ALLAHABAD HIGH COURT. 
O1vin Revision No. 158 or 1928, 
July 24, 1929, 

Present —Justice Sir Shah Muhammad 
Sulaiman, Kr, and Mr. Justice 


Niamatullah 
GOVIND SINGH-—A»rrLICANT 
versus 
BIJAY BAHADUR SINGH —Obppcsrrs 
PARTY 


Promissory note—Execution of receipt by maker— 
Note insufficiently stamped—Suat on vmplied pı omise 
contained in ? ecevpt, marntarmability of—Acknowledg- 
ment, whether wmplres promise to pay~ Renewal of 
note, whether constitutes fresh loan—Plarntrff, whe- 

her entitled to recover interest 

An unconditional acknowledgment implies a pro- 

` topayand eanitself bethe foundation of an 
[p 109, col 2] 

aSinghv Paras Ram (1), Manuam v Seth 

7 (2), Chunilal Ratanchand v Lavman Govind 

nhaya Lal v Stowell (5;,1efeired to 

isoidinarily an acknowledgment of the 

deiation, and unless its contents sug- 

snot imply a promise to pay or 

ent of an existing lability to 

"n the 1eceipt may suggest that 


jras by way of loan and that 
ecessallly imply a promise to 
ch cases the receipt alone with other 
énce may be sufficient proof ofa debt which 
pr 


écoveiable by suit [p 111, col 1] 


-—" When two persons agree that the old debt be taken 


to be paid up and theiights and liabilities be taken 
to rest on a new footing, the tiansaction properly 
analysed ıs tantamount to the old debt being paid 
and, at the same time, ie-adianced to the debtor 
The fact that money did not [physically change hands 
is of no legal consequence [p 110, col 1] 

Muhammad Abid Hussain Khan v. Bhagwan Das 
(7), relied on. f 

The defendant executed a pro-note in favour of the 
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plamtiff ın 1923 In lieu ofthe pimcipal and  inter- 
est due under that note a fresh note was executed 1n 
1925 A receipt of even date was also executed by 
the defendant acknowledging receipt of the amount 
covered by the second note The pro-note of 1925 was 
insufficiently stamped and the receipt was stamped. 
only with a one anna stamp and not as a bond The 
plaintiff instituted a suit in 1928 to recover thg 
amount due tohim with interest from 1925 


Held, (1) that the plaintrff was entitled to recover 
the principal debt on the strength of the acknowledg- 
ment of the loan contained m the receipt, though the 
pro-note was inadmissible ın evidence, [p 109, col, 


(2) that he was not entitled to recover the specifi- 
ed rate of interest as the receipt could not be admit- 
ted in evidence as evidence of a contract to pay inter- 
est [p 110, col 2] 

Civil revision from an order of the J udge 
of the Court of Small Causes, Allahabad, 
dated the 28th of March, 1928. 

Messrs, Sailanath Mukerjz andiSyed Majid 
Ali, for the Applicant 

Messrs. Zafar Mehdi and Haar Mehdi, 
for the Opposite Party. 


JUDGMENT. 

Niamatullah, J.—The plaintiff appli- 
eant brought the suit, out of which this revi- 
sion has arisen, for recovery of Rs, 506-6.0 
alleged to be due undera pro-note, dated 
the 6th of January, 1925, executed by 
the defendant Tho plaint recites that, in 
consequence of the defendant's fraudulent 
conduct, a stamp of only one anna was 
affixed on the pro note which, on that ac- 
count, 16 inadmissible in evidence, and that 
the plaintiff claims to recover on foot of the 
loan transaction independently of the pro- 
note which he relies on for a collateral pur- 
pose The plaint, as drawn up, is !more 
capable of the interpretation that, accord- 
ing to the plaintiff, the loan had been 
advanced on the 6th of January, 1925, 
though it is not altogether inconsistent 
with the case that the pro-note was execut- 
ed in heuof anold debt The plaintiff 
started to establish the case ofcash con- 
sideration having been paid on the execu- 
tion of the pio-note 1eferred to but hisown 
witnesses, under the circumstances which if 
18 not necessary to go into, gave away that 
case and disclosed, what has been found 
by the Oourt below, that apro-note had 
been executed by the defendant in favour 
of the plaintiff 1n 1923 and that, 1n lieu of 
the principal and interest due under that 
pro note, the fresh loan transaeton of 1925 
was entered into between the parties. We 
must, therefore, accept, for the purpose of 
this case, as found by the Court below, that 
the defendant was indebted to the- plaintiff 
for a sum of Rs, 349, and that his claim for 
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the properstamp duty payable on & bond. 
Interest by way of damages has not been 
claimed,and any question with regard 
to it, if now entertained, may give rise 
to controversy which ıt i8 not desirable to 
decidein revision. 1538 doubtful if, under 
the circumstances of the case, the plaintiff- 
applicant 18 entitled to iecover interest by 
way of damages. I would, therefore, 
refuse to allow any 1nterestio the plaintiff- 
applicant 

For the reasons stated above, I setaside 
the decree passed by the Court below, and 
decree the plaintiff'r8E claim to recover the 
sum of Rs. 349 with interest from the 
date of suit at the rate of 6% per annum. 


Sulaiman, J.—I concur in the order 
proposed. I donot think that ordinarily 
a person can after having taken a 
promissory note in an insufficiently stamp- 
ed paper and a contemporaneous receipt 
throw the promissory note over boamd 
and make the receipt the basis of his suit. 
This would be encouraging an evasion of 
the stamp law  laleo think that a receipt 
is ordinary an acknowledgment of the 
receipt of consideration, aad unless 1465 
contents suggest otherwise it does not imply 
a promise to pay or even an acknowledg- 
ment of an existing liability to pay If ıt 
contains a promise to payit may itself be- 
come insufficiently stamped, if only a 
stamp of oneanna has been affised on ıt. 
But the recitals in the receipt may suggest 
that the payment of money was by way 
of loan and that circumstance would neces- 
sarily imply a promise tore pay it. Ia 
such casesthe receipt slone with other 
oral evidence may be sufficient proof ofa 
debt which is recoverable by suit. In the 
present case the receipt contains a clear 
reference to a contemporaneous promissory 
note, Even though the promissory note 
itselfis inadmissible in evidence still the 
referenca to itindieates to my mind that 
the payment was by way of loan and not 
ina way wheie no re payment would be 
expected. This justifies the inference that 
there was a promise to pay The suit is, 
therefore, maintainable 


Even ifthe receipt and the inadmissible 
promissory note were not executed in 
payment of a cash payment bus were 
in renewal of a previous debt, either that 
previous debt has been acknowledged 
afresh or very likely ıt has been substi- 
tuted by a new contract including a fresh 
promise to pay lu either case the plaint- 
ês claim lies and 18 within time. 
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By the Court.—The application is 
allowed, the decree of the Court below is 
set aside and the plaintiff's claim is decreed 
for Rs 349 with proportionate costs pen- 
dente lite and future interests ab six per 
cent per annum till realisation 

A Application allowed. 


ALLAHABAD HIGH COURT. 
Recond Civirn APPEAL No 699 or 1927, 
March 5, 1929. 

Present:—Mc. Justice Ashworth and 
Mr, Justice Kendall. 
ACHHAIBAR SINGH—PLAINTIFF— 
APPELLANT 
versus 
Musammat RAJMATI AND OTEERS— 
DEFENDANTS —RESPONDENTS, 

Transfer of Property Act (IV of 1882), s 65 (a) - 
Mortgage—Estoppel of mortgagor agawnst denying his 
tile to mon tgage—Estoppel, whether personal o? binds 
Successors-vn-vnterest 

Unders 65 (a)ofthe Transfer of Property Act a 
mortgagor cannot, in a suit by the mortgagee, tale 
up the position that he had no power to tiansfer 
the property by mortgage 

The estoppel referred to 1n the said section i8 on 
estoppel which operates not only against the moit- 
gagor personally but also against a subsequent tran >- 
feree of the mortgagor 

Ranga Sronwasachart v Gnanaprakasa Mudalwr 
(1), distinguished. 

Debendra Nath Sen v Muga Abdul Samad Seran 
(2) and Doe v Stone (3), referred to 

Second appeal from a decree of the Addi- 
tional Subordinate Judge, Jaunpur, dated 
the llth of February, 1927, reversing that 


of the Munsif, Shahganj, dated the 3Uth of ' 


of April, 1926, / 

Mr. P L Banern, for the Appellant. / 

Mr, Haribans Sahar, for the Respondeáts 

JUDGMENT.—This second appeal 
arises out of a suit brought by the plain- 
tiff appellant for sale of certain property 
on the basis of a mortgage, The property 
was mortgazed to him by one Behan Das 
Goshain, The mortgage was asimple mort- 
gage. Subsequently Behari Das sold the 
equity of redemption to Musammat Ra) mat 
who ıs the mother of the defendants res- 
pondents. 

One plea taken in defence was that the 
property being waqf property, Behari Das, 
the mortgagor, was not entitled to mort- 
gage 16. This plea was repelled by the 
trial Court on two findings. One find- 
ing was that the property was not wagf 
property, and the second was that in any 


ye 
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case the defendants having obtained pos- 
session of the property from their mother 
who got the equity of redemption from 
Behari Das were estopped under s.65 (a) 
of the Transfer of Property Act from deny- 
ing the right of Behar: Das to mortgage the 
property. 

In first appeal the Subordinate Judge 
set aside the finding of the trial Oourt 
as to the property being waqf property. 
Whether he considered the plea of estop- 
pel is not clear, Hehas made some remarks 
which appear unintelligible and at any 
rate have not been relied upon by the 
respondents\ Counsel and with good reason. 

In this second appeal the main point 
taken is that the respondents were in pos- 
session through their mother and any in- 
terest acquired by their mother was the 
interest of Beharni Das asit existed sub- 
sequent tothe mortgage. Therefore, nei- 
ther their mother nor the defendants them- 
selves can take up a position which it 
was not open to Behar: Das as mortgagor 
to take. Now Behari Das either had or 
had not power to make the mortgage. 
Assuming that he had no power, still 
he could not, in asuit by the mortgagee, 
take up the position that he had no power 
to transfer the property by mortgage. 
That is clearly barred bys 65 (a) of the 
Transfer of Property Act. His successors- 
in-interest are in no better a position. 


Respondents’ Counsel has attempted to 
argue in two ways. He first of all main- 
tained that the respondents, although they 
were the sons of Musammat Rajmati, had 
somehow got possession of the property 
quite independently of their mother. This 
plea was notsetupin the written atate- 
ment and it would take a great deal to 
persuade us that when their mother was 
in possession under her sgale-deed the 
respondents, her sons, got possession in 
some way independently of their mother. 
This view of the case was never consider- 
ed by the lower Courts and obviously be- 
cause it was neither maintained nor was 
maintainable.] 

A second argument is that the estoppel 
referred to in s. 65 (a) of the Transfer of 
Property Act is an estoppel that will only 
operate personally against the mortgagor 
and not against a subsequent transferee 
of the mortgagor. In support of this con- 
tention we are referred to the case of 
Ranga Srinivasachart v. Gnanaprakasa 
Mudaliar (1). It was there held that the 


(1) 30 M, 67; 2 ML, T 36.] 
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implied contract mentioned in s. 65 (c) of 
the Transfer of Property Act that the 
mortgagor will pay all publie charges 
accruing due in respect ofthe mortgaged 
property so long as the mortgagee is not 
in possessioni is an implied contract which 
wil not be binding on a subsequent 
transferee of the equity of redemption. 
Whether that case was rightly decided 
on this point it is unnecessary to consider 
because the liability to pay publie charges 
would arise subsequent tothe mortgage. 
The implied contract that the mortgagor has 
@ right to sell the property that he mort- 
gages 18 one that arises at the moment of 
the execution of the mortgage. It has 
been held in Debendra Nath Sen v. Marza 
Abdul Samad Serajr (2) wherein reliance 
i8 placed on the English case of Doe v. 
Stone (3) that it 18 no more open to a 
person standing in the shoes of the mort- 
gagor than to the mortgagor himself to 
set up as against the mortgagee any preced- 
ing estate which he himself had created. 
That isto say that a successor-in-interest 
of the mortgagor cannot deny that the 
estate which he mortgaged was vested in 
him. We would also refer to the last 
paragraph of s 65 of the Transfer of Pro- 
perty Act which mentions that the nght 
of a mortgagee to take advantage of the 
implied contract stated ins 65 can be en- 
forced by every successor-in-interest of the 
mortgagee. This provision would be of 
no effect ıf ıt was only the mortgagor per- 
sonally against whom they would be in- 
voked. 


For the above reasons, we accept this 
appeal and restore the decree of the trial 
Court with costs to the appellant both in 
the lower Court and 1n this. 


A, Appeal allowed, 
(2) 1 Ind. Cas 264, 10 O. L, J. 150 at p. 164 


(3) 18463 C B1176, 15L J. O P, 
Jur 480, 71 R. R. 311, 136 E. B. 71, 
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MADRAS HIGH COURT. 
FULL BENCH. 

Srconp Oivin APPEAL No. 923 or 1925. 
December 20, 1928, 
Present:—Mr. Justice Ramesam, 
Mr. Justice Jackson and Mr. Justice 


Reilly. 
OHEDALAVADA SUBBAYYA— 
DEFEN DANT—ÅPPELLANT 


versus 
CHEDALAVADA ANANDA RAMAYYA 
—PrLaINTIFF— RESPONDENT 

Hindu Law—Joww famaly—Sww for partition by 
son—Marrrage expenses of daughter and son's daughter 

Per Ramesam, J ,and Reilly, J (Jackson, J dis- 
senting) —In a suit for partition by a Hindu con 
against his father, the plaimtiff remains hable for 
the marriage expenses of his sisters in proportion to 
hus share of the property divided [p 125 col 1 ] 

Per Ramesam, Jackson and Reilly, IJ —In such a 
case the other members of the family are, however, 
not liable to contribute to the marriage expenses of 
the plaintiff's daughter |p 124,col 1] 

Ramalwga Annav. v Narayana Annavr (1), ex- 
plained 

[Case-law and texts eonsidered | 


Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
of Bapatla, 1n A. S No. 58 of 1924, (A. 8. 
No 70 of 1924 on the file of the District 
Court of Guntur), preferred against the 
decree of the Court of the District Munaf, 
Tenali, in O, 8 No 754 of 1922 
Nd P. Satyanarayana, for the Appel- 


ant 

Mr. Ch, Raghava Rao, for the Respon- 
dent 

This second appeal and the memorandum 
of objections filed by the respondent 
therein came on for hearing on the 28th, 
29th and 30th of N ovember, 1928, respective- 
ly and having stood over for consideration 
the Court delivered the following 


JUDGMENT. 

Ramesam, J.—This second appeal 
arises out of a suit for partition- The 
plaintiff is the son of the lst defendant by 
the latter's first wife Thesecond defend- 
ant is the son of the first defendant by 
his second wife. The 3rd defendant is the 
widow of a predeceased brother of the Ist 
defendant. The lst defendant has four 
daughters by his second wife, of whom 
the first had been married before and the 
others were all unmarriedʻat the filing of 
the plaint, The eldest of these was married 
while the suit was pending before the 
District Munsif about four months before 
his judgment, and the other two still re- 
main unmarried. The seventh issue in.the 
case runs:thus; ‘ To what provision, if 
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any, is Ist defendant entitled for marrie ges. 
of his unmarried daughters?" The Dis- 
trict Munmf found that the Ist defendant 
spent Rs. 2,000 including dowry and ex- 
penses for the marriage during the pen- 
dency of thesuit, and that the Ist defendant 
was entitled to 4rd share from the plaintiff. 
Similarly-he fixed Rs. 2,000 for each of the 
marriages of the remaining two girls to be 
married and the plaintiff's rd share was 
charged on his share of the property. 
There was an appeal by the defendant and 
aleo a memorandum of cross objections by 
the plaintiff. Among the points for deer- 
mination stated by the Subordinate Judge 
are Pont 3, namely, “ Whether the 
plaintiff is liable to contribute to the mar- 
mage expenses of the daughters of the 2nd 
wife of the appellant," and Point 4, namely, 
"What were the expenses incurred in niar- 
rying the daughter of the appellant who 
was married after suit.” On the 4th point, 
he found that the expenses of the marriage 
might reasonably be fixed at Rs, 2,000; 
but on the 3rd point he held, relying on 
Ramalinga Annavıy Narayana Anna (1), 
that the plaintiff was not lable to con- 
tribute outof his share towards the mar- 
riage expenses of the lst defendant's 
daughters married after the date of the suit 
or to be married. Though the decision in 
Ramalunga Annan v. Narayana Annaw (1), 
relates to the marriage of a male co-parcener, 
be thought that the principle applies also 
to the marriage of a female member ‘This 
second appeal is filed by the Ist defendant 
and before us ıt was argued on his behalf 
that all the members of the joint family are 
liable to contribute to the marriage expenses 
of the three daughters. 

The learned Advocate for the appellar 
in the course of his arguments referrec 
a verse of Yaynavalkya quoted at pag’ 
of Vol IL of Colebrooke's Digest C 
Oh 2, LXXVII) This verse is alse 
Banerjee’s Stridhanam, 3rd Editi 
174-5). Balaswawasinr oriddh 
yatura kanyakah sambhojyo? 
mscha dampatyoh sesha 
verge does not occur JT 
Adhyaya or Book 2 of" 
the Achara Adhyaya o 
verse 105. The transl: 
Yajnavalkya and the’ 
mentary of Mitaksha’, 


'() 68 Ind Cas 451, / 

(1922) M. W, N 398, 96 — 

639,24 Bom) bus 

1922 P. O 201p OL p. > - 
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relates to eating and not to divide the pro- 
perty (vide Vol 21 of the Sacred Booka of 
the Hindus, Yayoavalkya with Mitakshara, 
page 227). A similar verse occurs in 
Vasishta (cide Sacred Books of the East, 
Vol. 14, Oh. 11 or Dutt's Dharmasastras, 
page 777) where also 1t refers to eating A 
similar verse also occurs in Manu. It is 
obvious that Jagannadha misquotes a verse 
of Yajnavalkya misreading the word “bho” 
(to eat or to feed) as ‘bhaj” (to divide) 
and no argument can be rested on this 
quotation. “IT refer to this merely to elimi- 


nate it from’ my consideration in the rest 
of the judgment. 


The main contention of the appellant is 
that daughters areentitled to be maintained 
by the joint family including the father. 
This right is historically the remnant of 
an original right toa share in the pro 
perty itself. He contends that partition 
between thé male members does not put an 
end to the right but the members or at 
least the members of a branch continue to 
be liable to her maintenance, We have got 
& series of cases to show generally that 
the Joint family Property is liable for the 
marriage expenses of a daughter and where 
the father is dead and the property has 
survived to the other members, whether 
sons or not, they are liable for the marriage 
expenses. (See also Stiange's Hindu Law, 
Vol. II, page 313). It is unnecessary to 
refer to these cases in detail, for it is 
admitted by the respondent that members 
of the joint family, who get the property 
by survivorship after the father's death, 
are liable for the marriage expenses of the 
daughters, We have, for instance, Tulsa v. 
3opal Rar (2) and Varkuntam Ammangar 

Kallapıran Ayyangar (3), where ıt is 

`rved, ‘That the expenses are to be 
by the family property just in the 
Vy as the cost of maintenance there 
doubt upon the authorities (see 
mal Rar (2); West and Buhler, 

a Hindu Law, ss 8], 408) 
tehe of providing in parti- 

the marriage expenses of 

wdly be accounted for 

heats that such expenses 

rable on the family pro- 

ds not only valuable 

e question oflaw but 

"ceto the knowledge 


3 Other cases are 


(3) 23 M, 512; 10 M, L. J, 111, 
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Bapayya v Rukhamma (4), Bai Mangal 
v. Bat Rakhmoni (5), which 18 a case of 
maintenance of widowed daughtere, but 1n- 
cidentally refers to the text relating to the 
maintenance of unmarried daughtere,Gangu 
v. Chandrabhagabar (6), referring to un- 
married daughters of disqualified perscns 
and Nandan Prasad v Ajodhia Prasad (7). 
These cases arose after the death of the 
father and are not directly authorities for 
the liability on partition during the father's 
lifetime They are referred to as showing 
the foundation of the liability which i8 
shown by them to be the possession of the 
joint family property, During the father's 
lifetime, if thereis no partition, that the 
whole family ıs hable for the marriage of 
the daughters 18 not denied by the respond- 
ent. But he contends that such liability of 
the joint family during the father's lifetime 
was ovly because of the father’s obligation 
to maintain and bear the marriage expenses 
of his daughters and the obligation falls 
upon the joint family through him, and 
when there 18 a partition, it is confined to 
the father and his share only. It is this 
position which has got to be examined. 
If the obligat.on 18 merely that of the father 
and it 18 only through him that it falls 
upon the joint family, the contention of the 
learned Advocate for the respondent may 
perbaps be correct. We may examine the 
history of the law as to the basis of the 
right of the daughter to be maintained aud 
to be married It seems to me that so far 
as the joint family property is concerned, 
the obligation is that of all the members 
of the family, that is, the father and the 
brothers, and it 18 not that1t was originally 
the obligation of the father only and 
through him ıt has extended to the whole 
joint family, No doubtin all systems of 
law, @ parent 1s bound to maintain his 
child till a certain age. For instance, 
Banerje- in his book on Marriage and 
Stridhanam, 3rd Edition, at page 191 
observes, “thata man should be tound 
to maintain his legitimate children 
is natural and obvious; and the same 
texts that enjoin him to support hi8 wiie 
may becited also for the present purpose" 
and he quotes Manu IX, 108; XI, 9, 10; 
Oolebrooke's Digest, Bk. 5, 77; Vol. Il, 
Ch, IV, 11, 12, 1 Strange 67. It 18 


(4) 4 Ind Cas. 1069; 19 M L J. 666, 
(5) 23 B 291, 
(6; 32 B 275 at p. 281; 10 Bom L R, 149, 
(7) 5 Ind. Oas, 413; 32 A, 325; T A. L, di 284 
(F Bo, 
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doubtful how far this obligation of a 
parent to maintain achild which 1s part of 
all systems of law including Hindu Law 
.exiends to the marriage ofthe child. On 
the other hand, 15 may be said that the 
obligation to marry the daughter 18 not a 
legal obligation, however much ıt may be 
a religious obligation. That is the 
view taken in Seshammal v. Munisamr 
Mudalwar (8) and Sundari Ammal v 
Subramania Aiyar (9). In those cases 1b 
does not appear that the father was a 
member of the joint family or had an- 
cestral property. The cases were discuss- 
ed on the footing of the general obliga- 
tion ofafather to maintain or marry his 
daughter and it was held that the father 
was not under an obligation to marry 
his daughter. On the other hand, it may 
be said that at least among Brahmins 
and Vaisyas with whom pre-puberty mar- 
riage 1s compulsory as a religious 1p)unc- 
tion, the fatner 1s legally bound to marry 
his daughter. But whatever may be the 
true view as to the liability of a father to 
marry his daughter considered by himself 
and by reason of the parental relation and 
apart from the possession of the jot- 
family property, so far as the possession of 
the joint-family property is concerned, 
there is no doubt that the father 18 bound 
to marry his daughter and that not 
because of a religious injunction about 
pre-puberty marriage but because of a 
better reason, namely, the daughter's right 
to be married is realy the historical 
remnant ofa larger ngot It 1s therefore 
futile to confuse the two obligations, name- 
ly the ob.igation of the fatner asa mere 
parent apart from property and the obli- 
gation ofthe father by reason of the 
possession. of the joint-famuly property. 
It 18 therefore not correct to say that the 
latter obligation is derived from the for- 
mer. I think the two are independent and 
it 18 not that one 18 based upon the other. 
For this purpose we have to examine the 
growth of thelaw relating to the rights 
of brothers and sisteis in a joint family 
from the earlicst, times up to the present 
day. In the very early law of property, 
the sons had no right to compel partition 
against the wish of the father except 1n 
one special case, which was, where 
he was old, disturbed in iatellect or 
diseased Omitting this special case in 
general tuo lather may make a parution 
because be desired ib or because he has 


8) & M. L, J. 108, 
9) 26 M. 005. 
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no desire for wealth, and is disinclined to 
pleasure and his wife is incapable of bear- 
ing further children. Omitting these 
three cases the only case that remains 16 
after his death, when, of course, 8 parti- 
tion ean be made by sons. These four 
periodsof partition are enumerated in 
Mitakshara OhapterI,s 2 It is contend- 
ed by the learned Advocate for the res- 
pondent that thie section relates to the 
self acquired property of the father and 
s. 5 relatesto the ancestral property of 
the father. I donot agree with this con- 
tention for the very cogent reasons given 
by Sundara Ayyar and Sadasiva Ayyar, JJ. 
in Srinivasa Iyengar v. Thiruvengadatha- 
iyangar (10). At page862* Sundara Ayyar,J. 
observes: “The contention is that these 
verses show that s. 3, verse l, dealing 
with partition after the father’s decease 
relates only to the self-acquired property 
of the father. Toa question put to the 
appellant's Vakil from the Bench, which 
text, then, provides for the division of the 
father’s ancestral property, his answer was 
thats. 5, verse l, does 80... ........- But 
this verse 18 intended merely to show 
that where thebrothers have an unequal 
number of sons, the grand-sons take per 
stirpes and not per capita " At page 563* 
referring to the Smrithi Ohandrika the 
learned Judge observes: “There is 
nothing to show that the author of the 
Smrithi Ohandrika understood the expres- 
sion ‘paternal wealth'as meaning the gelf- 
acquired property of the father" Much 
clearer are the observations of Sadasiva 
Ayyar, J. at page 96,*. “The distinction 
betweenthe ancestral and the self-acquir- 
ed property of a father was not known to 
the ancient Hindu Law. The expression 
‘paternal estate’ when used in Hind; Law 
books doesnot mean the father’s self- 
acquisition alone but merely means the 
estate which the son can inherit or 
obtain through his relation as such son to 
his father. In Gudimetla Venkatarazu v. 
Bollazu Kottaya (11) 1 have attempted to 
show that according tothe Shastras—sons 
had no rightin tne property wnich be- 
longed to their father till both their 
father and mother were dead." Lower 
down he refers to Mitakshara relying 
on & text of Gautama inferring the son's 
rights by birtn in the (self-acquired and 


(10) 28 Ind, Cas 264,38 M. 556, (1913) M W N. 
1031, 18 M L T, 307, 0919M W'N 282. 

uL) 16 ind Cas. 139, 23 M. L. J. 22d, (1912, MW, 

68l; 12M L T.230 KON 
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ancestral) properties of the father. The 
observations continue up to page 570* on the 
proper interpretation of  Mitakshara I 
generally agree with these remarks. I 
do not think tbat ıt can be said thats 1 
refers to the self-acquired propertyoi the 
father in the modern and technical sense 
ofthat term and that s. 5 refers to the 
ancestral property of the father. The 
object of s 1 was to narrate the four periods 
of partition ofa father's property, that is, 
the properiy which was held by the father 
whether ıt was self acquired or ancestral, 
it refers to a case where the father was hold- 
ing the property himself, that 1e, without be- 
ing joint with otherbrothers Inother words, 
it refers to a case of a father and sons only 
and discusses the modes of partition 
between such a family It describes three 
modes of partition duringthe father’s life- 
time, two of them being practically on his 
desire,one a special case and fourthly, 
after his death. These modes negative the 
right in the sons to compel partition in 
general, Section 5 deals with partition of 
a grand-father’s property, that 18, where 
there 1s not merely a father but father and 
hisseveral brothers holding jointly; and 
they having sons As thereis no division 
between the members of the second genera- 
tion, the property 18 referred to as the 
grand-father’s property and the text dis- 
cusses how ıt 18 to be divided between 
membersof the third generation. In such 
cases no doubt the section says there is a 
` right by birth, not that such right did not 
exist in the case of s 1 but only no right 

to partition. The object of 8. 5 18 to lay 
down the division by stirpes. Placitum 7 
of s, 5 of the Mitakshara suggests a different 
conclusion. It is not clear to me that the 
wordN‘acquired” means 1n this passage self- 
acquired in the modern sense of the term. 
But whatever inconsistencies we may find 
in the Mitakshara and whatever difficulties 
we may feel in reconciling es, 1 and 5, the 
verses of Yajnavalkya are very clear and 
the observations of Beaman, J. quoted by 
Sadasiva Ayyar, J. 1n Srinivasa Iyengar v. 
Thiruvengadatharyangar (10) are very 
appropriate. All that I am inclined to 
hold at present is thatthe four periods of 
partition mentioned ins. 1 are applicable 
to the grand father’s property also, the 
division of which should be per stirpes. 
It 1s not clear to me that the right in the 
gon to compel partition was recognized 1n 
the Mitskehara Itseemsto me that itis 
the inference in the modern times from the 
Page of 88 M,—[Ed | j 
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right by birth. If in the Mitakshara sons 
themselves have no rightto partition much 
less could the daughters. But this of 
eouise does not mean that the daughters 
have no interest in the property. "Thouglt 
it 18 not expressly stated that they have no 
right by birth, wehave got the fact that 
after the father's 2eath the daughters had 
aright to a ith share against the brothers. 
Section 7, verse 5, refersto a fourth 
part ofa brother. How docs this nght 
arise? It cannot be said that the sons 
only were sharers ın the property during 
the father’s lifetime and that the daughters 
had no share, but after the father’s death 
new sharers are introduced and that the 
sons’ shareis diminished. At this stage 
I may refer to some discussion which 
took placeduring the course of the argu- 
ment asto what is meant by ith share 
of the daughters. The text of Manu 
quoted at page 294 of Colebrooke's Digest 
Vol II, shows that three fourths of the 
whole is taken by the brothers and one- 
fourth is taken by the sisters, though it 
i8 expressed in a round about form, “leb 
each give a fourth part of his own dıs- 
tinct share.” The text of Katyayana 
quoted at page 297 is to the same effect: 
“For unmarried daughters a fourth share 18 
ordained and three shares for sons" But 
placitum 5 of s, 7 of Oh. I of Mitak- 
shara speaks about a fourth part of a 
brother’s share which of course works 
out to a different fraction. The Smrithi 
Chandrika and other commentaries give 
their own explanation as to whatis meant 
by this one fourth share sometimes saying 
that it is not a definite share, but means 
marriage expenses sometimes giving a 
different mode of working the fraction. 
Inthis Presidency the whole discussion 
as to what the exact mode of working out 
the fractionis academical, for now ii is 
settled law that the daughters are not 
entitled toashare, but all the same the 
discussion shows that the right of the 
daughter for maintenance up to the go- . 
ing tothe husband's house and for mar- 
riage expenses is the present remnant of 
the right to ashare. Therefore, the nght 
of the daughters in the father’s lifetime 
however much it cannot be compelled by 
partition, must still be described as a 
right or interest in  íhe property. 
In Sarkars Hindu Law, 6th Edition 
page 328, the unmarried daughters’ 
right is thus deseribed: “Similarly 
an unmarried daughter acquires an 
amperfect might «m the father's property 
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by virtue of which she enjoys the same 
andis maintained outofit until marriage 
and 18 also entitled toa quarter share, if 
partition takes place before her marriage, 
that 18 to say, when she continues as a 
member of the family " Iagree with this 
passage. It seems to me that in the early 
law both the rights of the sons and the 
daughters were imperfect rights in the 
property which cannot be materialized by 
compelling partition agaist the wishes 
of the father, but whereas the sons’ right 
gradually developed into a right to compel 
partition, the daughter's right first became 
a right to compel partition against the bro- 
thers only and not against the father, and 
latterly degenerated into merely a night to 
maintenance and marriage expenses When 
the daughter's right 18 80 viewed, Mitakshara, 
Chapter I, s. 7, placitum 14 does not mean 
that the daughter's interest 18 not an 
interestin the pioperty. It only shows that 
during his lifetime she could not compel 
partition and should take whatever he 
gives, which, of course, does not mean that 
he is not bound to maintain her or marry 
her. This 18 all what 1s meant by s 482 
of Mayne's Hindu Law. The first sentance, 
“Where a partition takes place during 
the life of the father, the daughter bas no 
right to any special apportionment = 
simply means that the daughter cannot 
compel partition and ask for 4 definite 
share during the father's lifetime, but it 
does not mean that sne has no interest 1n the 
property for she had the right to a fourth 
shaie against the brothers after her father's 
death. I, therefore, infer that the right of 
the daughter for marriage expenses and 
for maintenance 13 a right over the joini- 
family property of the father aud the 
brothers and though during the father's 
lifetime she cannot enforce such right 
in the form of a partition because of 
placitum 14 of the Mitakehara, still if the 
father 18 willing to exercise his discre- 
tion in favour of the daughter by giving 
something towards her marriage expenses, 
the joint-family property 1s hable towards 
such expenses. I have taken pams to 
trace the early history of the law and draw 
the above inference simply for the pur- 
pose of showing that the right to get 
expenses out of the joint family properiy 
18 not a right derived from the parental 
obligation of the father to maintain a child 
but an independent obligation arising 
out of the joint-family property law. The 
next question that arises is—after partition, 
on whom does the obligation fall? Mrs 
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i, we are here dealing with an 
on which has not yet been incurred 
ich is to be incurred after partı- 
iut the reply to this argument 18 
obligation has been incurred before 
‘ition by the birth of the daughters, 
t &case of obligation which 18 to 
rred after the partition. Only it 
completed and materialised at the 
time ofthe marriage which may be 
artition, but this does not mean 
3 obligation does not arise before 
tition. This is easily seen when 
ember that the obligation is not 
an obligation to maintain but the 
remnant of what was formerly an 
in the property I. therefore, hold 
obligation of a joint-family does 
ar partition fall on the father only 
ill the members of the family. 
lea I attempted to express in the 
agraph, namely, that the obligation 
7 agirl 18 binding upon her father 
descendants but not upon his 
als or his ascendants 15 also implied 
following dicta In Narayana v. 
aga (12), Sankaran Nair, J. says, “Nor 
ecessary for us to decide, as we 
sen pressed to do, that if provision 
ire marriages 18 obligatory 16 18 80 
;ween co-parceners of one generation, 
the references in the texts to 
m’ may support that conclusion" 
, they did not decide the point 
ight have disallowed the marriage 
s in that case on this ground also 
uturi Gopalam v. Karuturı Venkata 
ulu (13), Seshagir) Ayyar, J , says, 
provision should be made only 
ng who are of the same degree of 
^ as those who have been 
the expense ofthe family " 
dention that the decision in 
palam v. Karuturt . Venkata 
<23) was reversed by the Privy 
another point, In Yeu Kola 
kola (14) the paragraph at page 
ANG agi the sentence, “Karuturi 
ej an uiur. Venkata Raghavulu 
1 Jam v. Nathu (15) ar dıstıuct 
is 428, 39 M 587atp 
9 pus. 574, 40 M. 632 aip 639, 09M LJ. 
u p 
Sure Gas "AP 45 M 648, (1922 M, W N 
ou? 27 , 42M L. J 507, 19 L.W 595, 
22M 150° 


JB 54, 8 Bom. L R 632, 
of 45 M.—[Ed | 


have been married at the family 
are to the same effect. So also i: 

v Nathu (15) it was held that the 
ot a brother are not entitled to. 
for the performance of ceremonies 
tion. (See also West and Buhler, 4t] 
page 714, where they say “but not 
ther's son’ ') These dicta will not n 
to marriages of males after the de 
Ramalinga Annam v Narayana A 
which reversed one of these, 
Narayana v. Ramalinga (12) but 
apply to the marriages of female 
of the family 

Mr Raghava Rao also sought ti 
the analogy of an illegitimate t 
father, whose right to be main 
a joint family will fall on the fa 
after partition It seems to me 
sons can never be bound by such a 
tion, because 1618 an immoral o 
It is not illegal in the sense tha 
imposes an obligation on the f 
js certainly legal and, so lor 
father 18 joint and especially whe 
no self acquired property, the joi 
may have to bear the expenses 
partition to impose an obligation 
sons 18 to make them liable for an 
obligation of the father This 
enough to distinguish the case of 
timate son. We are here dea. 
an obligation of the father whic 
legal and moral. 

My general conclusion as to the 
of the joint family including tj 
and sons i8 also supported by 
Hindu Law, Vol I, page 170 4) 
who is a famous commentator 
after quoting Manu 9, V. 118, pr 
comment on it. At page 63 oft 
Law by Ghose, Vol II, he refe 
text of Narada "What is left of tl 
pronerty after diecharging thi 
debts (shall be divided by the | 
Then hesays, “By payment of 
duty of marrying a daughter 
intended " This shows that m; 
the obligation to marry a daug 
debts 18 not fanciful but i8 £ 
by a commentator. Mr. Ragh 
contends that Medhatithi i3 onl 
meníator on Manu, an ancien 
writer, and has not got the sal 
as Mitakehara, but Mitakshara 1 
commentary on the ancient 5 
Yajnavalkya. I do not mean tc 
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when Medhatithi and Mitakshara are in 
conflict, Medhatithi should override 
Mitgkshara in this Presidency In the 
present case there is no such confliet. I 
have drawn my conclusion from the con- 
sideration of Mitakshara itself and I refer 
to Medhatithi merely as supporting my 1n- 
ference. 

Only one queetion remains to be dis- 
cussed, namely, whether the decision in 
Ramalinga Annavi v. Narayana Annavi 
(1) applies to the case of daughters as held 
by the Subordinate Judge In my opinion, 
the two cases are plainly distinguishable. 
In the case of male members the right to 
maintenance and marriage is a right exist- 
ing during jointness and itis wn addition 
to the claim of partition. When a family 
is divided there are no more liems of 
accounts to be settled by co-parceners. 
When the member himself sues for par- 
titi^n,it may be said that he elects to get 
one advantage and lose another advantage. 
But, as my learned brother Jackson, J 
pointed out inthe course of the argument, 
the partition may be at the instance of a 
father or an elder brother. In such a case 
the conclusion in Ramalinga Annavi v. 
Narayana Annavi (1)looks harder than ın the 
other case because the younger uamarried 
brother does not choose. But even there 16 
can be said though he loses one advant- 
age, he gets another advantage, namely, 
being the master of his own property even 
if he does not desire it. But whatever 
hardship there may bein the matter, it is 
clear on the other hand that all mutual 
rights and liabilities inter se between two 
co parceners are put an end to by partition 
It is difficult to say that there is still a claim 
bv one outstanding against the other It 
may be that a father may anticipate a sult 
for partition and may set apart a sum for 
the expenses of the marriage of an un- 
married son prior to the suit, and probably 
future attempts to evade tbe decision will 
be made in this direction. The question 
before me isnot to explain or justify the 
decision of the Privy Council but to see 
how far it applies to the case of a 
daughter In the case of a daughter 
her rights to maintenance and to mar- 
riage expenses are not wn addition to the 
right of partition but in substitution for an 
ancient right to a share which has now 
become obsolete, There can be no suit for 
partition with her as a sharer, Ia her case 
there can be no question of mutual rights 
and obligation between her and other 


co-parcener being put an end to by parti- 
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tion. We thua see that every circumstancs 
applicable to a male becomes different when 
attempted to be applied toa female. On 
principle it 18 difficult to see how u third 
person's rights against A and B can be 
affected by some action between Aand B, 
Ihave already dealt with the apparent 
anomaly (for it is only apparent) that 
rights against a joint-family of certain 
members may after partition subsist only 
against some of the members and nof 
against all the members. That is be- 
cause the obligation is peculiar to one 
branch and through it only to the whole 
family. Apart from that, there is no 
reason why the daughter's rights should be 
put an end to by partition altogether. It is 
conceded before us that, after the father's 
death, brothers who are liable to the 
marriage expenses of their sisters, cannot 
put an end to her right by dividing the pro- 
perty batwasen themselves, I do not see 
how there should be a different result 
during the father's lifetime. Similar cases 
occur in the case of the right to maru- 
tenance of widows of predeceased members 
of the family. Here again the right to 
maintenance 18 not put an end to by partı- 
tion, though, with reference to the relation- 
ship ofthe widow to the members of the 
family, her claim may after partition 
subsist only against some branches and not 
againet the whole family. Anyhow in this 
respect 15 18 clear that the position of a 
female 1s so different from the position ofa 
male member that I hold that Ramalinga 
Annam v Narayana Annan (1) does not 
apply to a female member. I, therefore, 
hold that the Subordinate Judge has not 
correctly decided the third porat, I woulc 
therefore, allow a deduction out of t 
amount to be decreed to the plaintiff 

sum of Rs. 606108 being one th’ 

the expenses actually incurred for th 

riage of one of the daughters after 

tothe other girls while hold 

plaintiff 15 also liable to contribo-qu—. —— 
of the expenses, I think 1t 18 not necessary 
to make an anticipatory provision by way 
of setting apart a particular sum. It 1s true 
that the decisio: ia Srinivasa Iyengar v. 
Thiruvengadatharyangar (10) where Spencer, 
J, directed such a sum should be sef 
apart was followed in Karuturt Gopalam 
y, Karuturt Venkata Raghavulu (13) but 
this is after all a matter of discretion. Pro- 
vided we safeguard the rights of parties thera 
ig no harm in not actually setting apart the 
amount. It may be that the marriage may 
never come off for the reasons whieh need 
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not be suggested. It is enough to fix a 
maximum limit for the expenses of marriage 
and to make it a charge onone of the items 
of the plaintiffs property for one third 
share. Though one girls marriage has 
cost Rs. 2,000,I do not see why Courts 
Should encourage habits of extravagance 
in the matter of dowry. Where the ex- 
penses have been actually incurred, it may 
be, we have no diseretion But where ıt 
is to be incurred we should do nothing to 
encourage extravagance. I would fix a 
maximum limit of Rs. 1,500 for the ex- 
penses of the marriage of each of the 
two daughters that remain unmarried. Of 
course the actual amount may be lese; 
this is only the maximum amount and it 18 
enough to charge an item of the plaintifi's 
share for Rs, 1,000 to cover one-third 
Share of the expenses of the marriages of 
the two girls, The lst defendant will give 
notice before the marriage and before 
making bis claim to the plaintiff's share 
of the actual amount of the dowry that 
issettled. This disposes of the Second 
Appeal. 


There ıs a memorandum of objections 
filed by the plaimtiff. The Subordinate 
Judge would not enquire ito the amount 
of mesne profits for the year 1922, though 
the Judgment of the District Munsif dealt 
with ıt and awarded profits. By a slip, 
the amount of mesne profits was omitted 
in the decree, but the plaintiff 15 certainly 
entitled to the profits. We call upon the 
Subordinate Judge to hear objections of 
both parties as to the quantum of profits 
for that year and report his finding to the 
"gh Court within two months Though 

'e appellant has not appealed in this 

"ter, I think he is also entitled to be 
1 on the question of the proper amount. 
18 no need for him to appeal, 
there 18 no decree against him. 
` reason why his objections ought 
2rd. Seven days will be allow- 
puueuo oY ons, 


eui wm Bh; ection raised by the respondent 
sv ‘em No, 21 was wrongly disallowed 
-180 “Subordinate Judge. The question 
10 PYof fact and we cannot go into the 
9 Yectness of the Subordinate Judge's 
2 gment It may, however, be pointed 
üt that he relies on the evidence of P. W. 
No. 3 which shows that the sum was paid 
/to the payee and not to the Ist defendant. 
^ This objection must be disallowed. 
Both parties will bear their own costa 
both in the second appeal and in the memo- 
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randum of objections in this Court. The 
order of the lower Appellate Court as to 
costs will stand. i 

Jackson, J.—In this suit a son sues 
his father and his step-brother for partition. 
There are three step-sisters, and the ques- 
tion for determination is whether provision 
should be made for the cost of their mar- 
riages. One of the sisters was married 
after the institution of the suit, and two 
are still unmarried. In the Munsif’s Court 
the plaintiff seems to have admitted that 
the cost of these marriages would fall upon 
the co-pareenary. But the point was taken 
in the lower Appellate Court and the learn- 
ed Subordinate Judge holds that the 
hability and cost fall upon the father and 
not upon the brothers. Therefore, any 
marriage performed or to be performed, 
after the disruption of the joint status 
cannot be a charge upon the co-parcenary. 
The Subordinate Judge has assumed that 
after partition the daughter would have no 
claim upon the family, and applies the 
ruling in Ramalinga Annar v. Narayana 
Annavi (1), only to justify his conclusion 
that partition had occurred before one of 
the daughters was married, so that the 
expenses of her marriage could not be 
charged against the family assets as cost 
incurred before the family was disrupted. 
Having found so much he proceeds “the 
plaintiff who became divided was 
not liable to contribute out of his share 
. towards the marriage yet to take 
place ", para. 16. That follows 
upon his assumption ofthe law, and not 
upon anything to be found ın Ramalinga 
Annan v. Narayana Annavı (1. What 
we have to decide 18 whether his assumption 
is correct, 

In the course of the discussion two 
positions stood out in clear contra-distinc- 
tion, 

It 18 agreed that the most which a 
daughter may claim on partition is main- 
tenance including under that term her mar- 
riage expenses 

The appellant would haveit that this 
maintenance 18 claimed as a matter of right 
against the co parcenary, 1t being the last 
vestige of the daughter's original share 

The respondent on the other hand 
argues that that share has passed entirely 
into oblivion. The maintenance 18 what 
the daughter may claim from her father, 
and ifitis paid by the co-parcenary in the 
father’s life-time before partition, that ig 
merely because the father happens to be 
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absorbed in the sjoint-family. Assoon as 
the father divides from the joint family the 
hhability to maintain his daughter is his 
alone. It 1s no longer a liability chargeable 
upon family assets. Butif he dies before 
partition his liability must be undertaken 
by the co-parcenary, and provision made 
for 1t on partition. 

If the appellant's view is correct, one 
would expect every female member who ın 
the old days would have had an actual 
share stillto have a right of maintenance 
chargeable on the family property. To 
take three generations, calling them father, 
son, and grand son, the daughter and the 
grand daughter would both have their 
right of maiatsnancs against the family 
property. But ıt seemsto be conceded that 
the family would not be held liable for a 
grand-daughter's marriage expenses, that 
being an obligation which falle after partı- 
tion upon the son's share. 

Therefore, 1f the daughter's right,is to be 
traced to her original but obsolete share, 
there wculd seem to be a flaw in the logie 
of the argument so long as the grand- 
daughter is allowed no such right, 

Unless 16 18 to be assumed that these 
provisions in Hindu Law are arbitrary or 
fortuitous, some logical basis must be 
found other than this original right to 
share. 

Cne may start with the primary concep- 
tion that a father must maintain his children 
a proposition which, Jf weare to delve 
into pre historic times, must have been 
self-evident before the Mitakshara, 


Then comes the idea of children acquir- 
ing co parcenary rights at birth. Does a 
daughter acquire such a right, or must sbe 
be dependent upon her father? Ths 
answer to this question seems to bein the 
Mitakshara, Ohapter I, s. 7 (5) and (14). 
"By the brethren after the decease of their 
father, sisters should be disposed of in 
marriage giving them asan allotment the 
fourth part of a brothers share (14) 
Therefore after the decease ofthe father 
an unmarried daughter participates in the 
inheritance But, before his demise, she 
obtains that only whatever ıt ba which her 
father gives.” 


I cannot profess to do mora than in- 
terpret this English version But it has 
not been suggested tous that the transla- 
tion 13 wrong, 1t 1s plain English and seems 
to mean that the daughter participates in 
the inheritance after her father’s death; but 
before his death she does not. 
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That too is how the passage is read in 
Mayne, 8. 482, Edition IX.“ Where a partition 
takes place during the life of the father, 
the daughter has no right toany special 
apportionment. She continues under his 
protection till her marriage: he 18 bound .o 
maintain her ..and the expenditure he 18 to 
incur 18 wholly at his diseretion " 

This can hardly mean that where a partı- 
tion takes place during the life of the fathcr, 
the daughter has a right to some apportion- 
ment, but the special figure must be decid- 
ed by the father who 18 bound to mainta.n 
her. If the father 1s to incur the expenai- 
ture it 18 not incurred by the family assets 
Nor do I interpret the Mitaksharain that 
way as reading, after the decease of the 
father an unmarried daughter participates 
in the inheritance and before his demise 
she participates in the inheritance, only the 
exact amount mut be decided by her 
father. Ifthatcould be the right renderiig 
the translation is most unhappy. 

I may add thatif the father can name 
the figure of thesum to be apportioned to 
his daughter out ofthe common fund on 
partition 16 puts him in a very sinvidious 
position. 

I do not think that any help isto be 
gained from the analogy of cases where the 
father is dead before the partition All ero 
agreed that in that circumstance the 
co parcenary 18 liable but whether tho 
liability was always upon it, or has falien 
upon it because a fellow menberis dead, 
these cases will not help us to decide © 

There does not seem to be a single 
case directly in point, The responden: 
relies upon the summary of law i: 
Rama Rao v. Rajah of  Puittapur ( 
which, I think, supports his casa as 
as 16 goes, but, of course, is nota 
decision upon the point, The mem! 
an ordinary Joint family governe^ 
Mitakshara Law are piaced ın e^ 

First thera are the personr 
choate right to raise an action 
who, solong as they rema 
entitled to have their neces 
paid out of the family incor 
maintenance which begins ^ 
naiy begins and ceases wh 
ceases, It was not suggestec 
in these days belong to the 
confined to the male m 


co-parcenary. V 
(16) 47 Ind. Cas 354, 41M 778, P 

M L T 276,16A L J 833, 28 Ò 

L W 207, 20 Bom L, R 1056, 23 1 

(1918) M. W. N. 922, 45 I. A. 148 (P, Q. 
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Then come the maintenance holders who 
cannot succeed as co-owners.: Firstly, idiots, 
lunatics, and so on, who suffer from a 
personal disability. Daughters cannot 
come into that category, becaise the 
children of such persons get the full right 
of co parcenary. 

Lastly, there is the class of persons whose 
right of maintenance lies in personal rela- 
tionship. The husband is obliged to 
maintain the wife, the son, the parent, and 
the father the infant child. Itis an obliga- 
tion attaching tothe individual, independ- 
ent of the fact of there being joint family 
property. 

Therefore, it would seem from this 
summary that the daughter’s right to 
maintenance isa right to be maintained by 
her father. When her fatherisa member 
of the joint family the cost of maintenan:e 
will be defrayed from the joint-income. If 
her father dies the joint-family must 
assume the lability If he lives and goes 
out of the jomt-family he takes with him 
his personal liability to maintain his 
daughter. 

If ıt is held on the contrary that the 
liability rested originally upon the joint 
family, and continues to rest upon the joint- 
family as a common debt at the time of 
partition, then the observation that the 
right of the infant child to maintenance 
lies in personal relationship must be held 
to be wrong. 

lf the daughter's primordial right to a 
share in the joint-family property had 
survived to these days in the formof a 

laim for maintenance and marriage ex- 
nges, it would be such an interesting 
ire of Hindu Law, that modern students 
sommentators could hardly have 
“ed it. Yet noneof them mention 
hough the argumentum ab silentio 

be unduly stressed, their silence 
significant. Mayne, as I read 

'y, does not admıt the ex- 

yach right. In her father's 

‘ghter ıs dependent upon the 

ie be in or divided from the 

md the allotment she gets 

1ough 16 is called a fourth 

ficient amount to defray 

f Thomas Strange (Hd. 

8 "daughters take nothing 

‘their father’s lifetime,” 

1 Buhler do not appear 

stion. Sarkar (Ed. V, page 

daughter acquires an 1m- 

( in the father's property, by 

éh ghe is maintained out of it 


) 
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until marriage, and is also eni 
quarter share if partition takes pl 
her marriage, that is to say, when 
timues as a member of the 1 
father’s property here means jo 
property it undoubtedly supports 
peliant's case but may 16 not mear 
daughter has aclaim to maintenan 
her father’s property and by virt 
right she can claim ashare, when 

i8 dead and she 1s still a memb 
co parcenary. The only way in 

unmarried daughter can cease to | 
ber of the family would seem to 
father becoming a divided men 
herself also being treated as divid 
branch If that is so, even accc 
Sarkar’s commentary, in the pre 
the daughter of the already divide 
would have no right to a share. 

That the right to maintenance 
death of the natural supporter: 
through him, and 18 not an ind 
right to a share of the family asset, 
out by an obiter dictum of Kum 
Bastri, J,in Natarajan v. Muthia 
(17) "persons who by reason of ce: 
cumstances are not entitled to a 
the estate are entitled to maint 
those to whom the estate has y 
survivorship The liability to m 
on the co parceners by virtue of 
that they take the estate of their 
relations,” 

And even if one goes back to th: 
texts, the right to maintenance se 
aright against those who have 
and enjoy the family assets, rathe 
right to enjoy ashareof those ass 
with them, ^ 

* Sisters also who are not alread: 
must be disposed of in marriage 
brethren, contributing a fourth part 
own allotments” (Mitakshara, 
VII, 6), Not, be it noted, taking a: 
allotmentin her own right, but lc 
the brothers for a contribution froa 
perty already divided amongst th 
here a difficulty supervened. If a 
had to contribute quarters of his 
several sisters, or several brother 
sister, gross inequalities woul 
Therefore, the commentators exerci 
ingenuity and devised a fictior 
brother whose fourth share the 
could enjoy Hence it appears, 
Mitakshara, that daughters also pe 


(17) 95 Ind. Oas, 972, (1926) M. W ON, Ti 
2L. W.650,A I.R 1926 Mad, 2601; 
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after the death of their father. In fact they 
have become participators through the diffi- 
culty of arranging their maintenance allot- 
ment, which is exactly the reverse of the 
appellant’s theory that they are givena 
maintenance allotment because they never 
lost their right to be participators. 

And this clearly explains why it makes all 
ms Teleng whether the father is alive or 

ead. 

When he is alive the daughters are 
under his care and thereis no question of 
participation But when he is dead, and 
the brothers have to allot maintenance, in 
working 1t out, the daughters become a 
Quasi participator. 

This theory alsoexplains what otherwise 
is dificult to understand, why if the 
daughter has had a right to share con- 
tinuously from the earliest times it has 
degenerated (as the appellant concedes) 
into aright of maintenance. Along what 
path of thought or custom did 1t proceed 
until it degenerated into maintenance. 

lean understand its steadily dwindling, 
and being circumscribed in all manner 
of ways, but why ifit had nothing to do 
with maintenance should it ever have 
fallen under that category Is not the 
answer that the underlying idea has always 
been maintenance, and not participation ? 
Maintenance when the father was alive, 
and then when his death had thrown his 
responsibilities upon the co parcenary, 
maintenance at first worked outin terms 
of a share, and then sgain treated simply 
as maintenance, 

In this view of the case the assumption 
of the learned Subordinate Judge willbe 
correct, andI am not prepared to disturb 
it, 

In respect to the other matters raised on 
appeal I entirely agree with Mr. Justice 
Ramesam, and have nothing toa2dd. Only 
if my view on the main question had pre- 
valed I should have allowed respondent 
his costs, 

Reilly, J.—I do not think it is neces- 
sary for me to discuss at length the main 
question in this appeal which has been 
dealt in the judgments already pronounc- 
ed. It 18 admitted that, while a Hindu 
family remains undivided, the expense of 
marrying all the daughters of the family, 


whichever member of the family 18 
their father, falls upon the family 
funds. It 1s contended for the plaintiff 


that the explanation of that 1s that the 
expense naturally and properly falls upon 
each girl's father but, while he 18 undivid- 
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ed from the rest ofthe family, his per- 
sonal obligation must be met from the 
family funds, That explanation appears to 
me to conflict with the conception of a joint 
family. Assoonas a joint family widens 
beyond the descendants of one living 
head ıt becomes clear that the right of 
each member born into the family arises 
by birth into the family, not by descent 
from one member of the family rather 
than another. This comes out clearly in 
the typical joint family of Malabar Law, 
where no individual has a right to claim 
partition Every member must bə the 
child ofa woman of the family, but the 
right to maintenance and the extent of 
that right has no relation to the fact that 
the member ıs the child of one woman 
rather than another. The special claim of a 
child on its parent to care and support 18 a 
matter of human instinct, which may have 
left ıts trace on every systemof law; but 
1t has essentially no place in the joint- 
family system If we find that in an un- 
divided Hindu family the girls have to be 
married at the expense of the family, Ido 
not think we arejustified in inventing for 
that natural and logical feature of the Joint- 
family system any explanation other than 
that ıt is part of that system To say 
thatin such circumstances the obligation 
on the whole family to meet the marriage 
expenses of the girlsis due to the fact 
that they are daughters ofa member of 
the joint-family and not due to the fact 
that they are themselves members of the 
family appears to me to confound the ex- 
planation how they come to havea claim 
on the joint family funds with the nature 
of the claim itself In this case we are 
concerned with the question on whom: 
the claim falls when a son with sist 
demands partition while 
alive But it has been pointed oug © 
admitted that, if after their fat; 
his sons make a partition, they 1/5 
vide for the marriage expenses a p, è Sy 
sisters as if it were an obligation, 9°%,¢ 
joint family. In explanation of ib. So 
suggested for the plaintiff that, if 1. 

life the obligation had been primarily t. 

of the father, then, as his 1uterest in the 
joint family property lapsed to the sons on 
his death, the obligation came upon them 
withit Apartfrom that exlanation being 
in my opinion in conflict with the concep- 
tion of a joint family ıt is almost impossible 
to reconcile the explanation with the fac. 
that ancient Hindu Law specified a definite 
share, described as a fourth, as that of the 
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sister insuch a partition after her father's 
death. By whatever method such a fourth 
was tobe ealeulated—and about that there 
were many differences of opinion—no 
method could bring it nto any settled pro- 
portion to the interest of the father which 
had lapsed te the sons on his death. The 
fact that a fourth wasever specified for the 
sister's share in such circumstances 1n- 
dicates the idea that her right was her 
own by birth in consonance with the 
joint family system and not merely a night 
as daughter ofa deceased co parcener, 
whose death had benefited the surviving 
co-parceners. 

Then is there any binding authority 
which drives us to treat the daughter of 
a co-parcener not as a member of the joint 
family with a claim for her marriage ex- 
penses on the family funds, to be distribut- 
ed assuchon a partition ın her father’s 
life, butas having a claim only on her 
father and on his share in such a partition? 
What the plaintiff relies. on is Ohap. I, 
Vil, 14 of the Mitakshara, But, 1f that 
passage refers to partition ın the father's 
life at all, which appears to me open to 
some doubt, it may well mean no more 
than that at such a partition she must be 
content with the provision he thinks fit to 
make. Asthe passage says “there is no 
special precept respecting this case’—in 
contrast with thespecial precept that in a 
partition after her father’s death she ıs to 
have a fourtb The statement in Mayne, 
s, 482, that, when a partition 18 made 1n the 
father's life, he 1s bound to maintain his 
daughter and pay her marriage expenses 
is based only on this passage in the 
itakshara, which 18 open to another 
terpretation. The statement quoted 
Strange's Hindu Law—‘ Daughters 
nothing as of right during their 
is Life"—appears to be the learned 
inference from the same passage, 
nee With Ramesam,J, that there 18 
nothing 1n Ohap. I, VII, 14 of Mitakehara 
which necessarily supports the view that 
the daughter's claim 18 only on her father 
and not directly on the joint family. 

If there 16 no compelling authority to 
support the plaintiff's view of this matter 
then the obligation to maintain, and pay 
for the marriage of, a daughter should fall 
on the whole joint family and beso provid- 
ed for at partition even in her father's life 
as would be the maintenance of a disquali- 
fied son. But there ıs one recognized 
feature of partitions ,which 1s at first sight 
incompatible with this view and hag 
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caused me some doubt. If a joint family 
consists of a man and his children and 
his sons’ children then the maintenance 
and the marriage expenses of his daughters 
and his son's daughters alike fall on the 
joint-family. But if there ıs a partition 
between him and his sons, itis admitted 
that the maintenance and marriage 
expenses of his sons’ daughters thereafter 
fall upon the branch joint families headed 
by his respective sons Is that because 
the grand daughters after all are primarily 
dependent on their fathers? If so, why 
are not the daughters primarily depend- 
ent on their fathers? With great 
respect I doubt whether any analogy 
drawn from the son's debts and the father's 
debts is of much assistance to us in this 
connection So long as the whole family 18 
joint the claims for maintenance and mar- 
riage expenses of both the grand daugthers 
and the daughters fall on the joint family 
funds but the habihty ofthe joint family 
funds for the debts of the sons and of 
their father 18 not the same. On considera- 
tion the explanation of the fact that after 
a partition between a father and his sons 
the claims of the sons’ daughters for main- 
tenance and marriage expenses are on the 
shares of the respective sons only appears 
to me to be that, while a girlis a member of 
a Joint family, her claim for such expenses 
can be only on the joint family to which at 
the time she belongs when a son who has 
a daughter 1s divided from his father, he 
becomes at once the head of a new branch 
joint family even if he has not yet begotten 
or adopted ason; itisonthat joint family and 
it8 property that hisdaughter's claim must 
fall. But, when sons divide from their 
father, their sisters do not remain members 
of a joint family with their father, either a 
remnant of the old joint family or a new 
joint family whieh comes into being on 
the partition, the old joint family, so far 
as the generation of the sons and their 
sisters 15 concerned, has gone, and, though 
the father may beget new children and so 
become the head of a new Joint family, his 
daughters living at the time of the parti- 
tion are not members of that joint family. 
If thatis the correct view, then the fact 
that on a partition between a father and 
his sons the maintenance and marriage 
expenses of the sons’ daughters fall on the 
respective sons’ branches alone, as do the 
expenses of the sons’ sons, and not on all 
who were co parceners inthe oldjoint family 
is not inconsistent with similar claims of 
the sons’ sisters falling on all who were co- 
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parceners of old joint family. If one of 
several sons alone divides from his father 
and brothers, then his sisters remain mem- 
bers of the joint family of his father and 
his remaining brothera; but in that case 
the son who goes out by division would 
not escape liability for his share of his 
sisters’ maintenance and marriage expenses. 

I agree, therefore, with Ramesam, J, 
that on partition between a father and his 
Sons the sons remain liable for the mar- 
riage expenses of their sisters 1n proportion 
to their shares of the property divided, As 
mentioned in Varkuntam Ammangar v. 
Kallapwan Ayyangar (3), ıt has been a 
common practice in this Presidency to pro- 
vide ın partition decrees for the marriage 
expenses of daughters out of the family 
funds. Of that praetice we all, I think, 
have knowledge, and ın the District Mun- 
sif’s Court the plaintiff himself did not 
object to it being followed 1n this case It 
may not be appropriate to fix a definite 
sum for marriage expenses years before a 
marriage takes place; but the recognition 
in the practice that the claim for such ex- 
penditure 1s one which must be met from 
the funds of the joint family and not by the 
father alone after partition is in my opı- 
nion in aecordance with thelaw. 1 agree 
that this matter 18 not affected by the de- 
cision of their Lordships of the Privy 
Council in Ramalinga Annaww v. Naraya- 
na Ánnaw (1) 

On the other points in the case also I 
agree with the judgment of Ramesam, J. 

Y. Ne V. Decree modified. 


MADRAS HIGH COURT. 
ORIMINAL Revision Case No 212 or 1929, 
(ORIMINAL Revision Petition No, 184 
or 1929) 

August 9, 1929, 

Present; —Mr. Justice Waller and 
Mr. Justice Cornish. 

In re SUBBA GOUNDAN-——AccUszp— 
PETITIONER 

Crumnal treal—Conviction for three months 
rigorous umprisonment—Alte? ation ın appeal nto one 
month's vmprisonment and fine with further two 
months’ vmprasonment vi, default of payment, whether 
amounts to enhancement : 

On appeal against a conviction a sentence of 
three months’ rigorous imprisonment was altered 
into one of one month's rigorous imprisonment and 
a fine of Rs 60 with a furthei 2 months’ iigorous 
imprisonment 1n default of payment: 
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Held, that the sentence passed by the Appellate 
Court was not illegal as amounting to an enhance- 
ment if the accused did not consider the fine a 


heavier sentence than two months’ Imprisonment jp 
126, cols 1&2] 


Queen-Empress v. Chagan Jagannath (4), fol- 
lowed 


Bhola Singh v Emperor (1), Kang-Emperor 4 


Sagwa (2) and Emperor v Mehar Chand (3), not fol- 
lowed 


Petition under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Oourt to revise the judgment 
of the Court of the Jomt Magistrate of 
Tiruppattur, in Criminal Appeal No. 13 of 
1929, preferred against the Judgment of 
the Oourt of the Second Class Magistrate, 
Nn aana in Oriminal Case No. 35 of 
1929. 

* Mr A. C. Sampath Ayyangar, for the Peti- 
tioner. 

Mr K.N Ganapathi, for the Public Pro- 
secutor, for the Crown. 

ORDER. —The petitioner was convicted 
and sentenced to undergo 3 months’ 
rigorous imprisonment. He appealed 
and his conviction was affirmed, but the 
sentence was altered into one month's 
rigorous imprisonment and a fine of 
Rs. 60 with a further 2 months’ Ilgorous 
imprisonment in default of payment. He 
asks in revision to say that the Bentence 
passed on him by the Appellate Court 18 
ilegal as amounting to an enhancement, 
He has the support of several decisions, 
forexample, Bhola Singh v Emperor (1) 
whieh followed King Emperor v. Sagwa (2) 
The ratio decidend: in these cases was 
this—that, in the event of the fine not 
being paid, the prisoner would Serve a 
sentence equivalent to that passed by 
the trial Court and still be liable to have 
the fine collected from him The same 
view was taken in Emperor v. Mehar Chan 
(3). With great respect it seems to /; 
that the proviso to a 386 (1) (b) off? 
Oriminal Procedure Code takes B 
the force out of this line cêk? :.: 
The Legislature recognised 
man, who had money 











; Q, > 9,7 NC 
of imprisonment impose% ^ > 


x^ X 
of payment of a fine had $^, 6 0 
5,9, 8 
no warrant should issue ag. A 
defaulter's property “unless for 2 


(1) 82 Ind Cas 50, 3 Pat 638, 5P, L. T 622,, 
R 1924 Pat 563,25 Or L J 1186 

(2) 23.A 497, A W N (1901) 176 

(3) 24 Ind Cas.607, 36 A, 485, 12 A, L, J, 827 1; 
Or, L. J. 519. ; 
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reasons to be recorded in writing th? 
Court considers 1t necessary to do so" 
In praetice, no Court woald, we imagine, 
try or levy execution, unless there was 
property to attach and, as we have 
pointed out above, 1tis almost inconceivable 
that a man would go to Jail, if he had 
means to pay the fine. It1s, consequently, 
in the highest degree improbable that 
the contingency which influenced the 
High Oourts of Allahabad and Patna 
would ever arise. A contrary view was 
taken inQueen Empressv ChaganJagannath 
(4) which followed an unreported decision of 
this Court. 

It cannot be denied—indeed, Mr, Sampath 
Ayyangar, admils—that in this case, the 
Appellate Court, in effect, reduced the 
gentence, The petitioner had only to pay 
his fine in order to escape from two 
months in Jail We find it very difficult 
to say that a sentence which, 1f submitted 
to, has not been enhanced, but reduced, 
must be held to have been enhanced 
merely because the prisoner has refused 
to submit to ıt, He has an option inthe 
matter. If he does not choose to exercise 
that option in his own favour, is he to be 
heard to say “you must still further reduce 
my already reduced sentence, becuase if 
I am contumacious, I shall not only have 
to serve a Sentence equal to my unreduced 
sentence, but will also be liable to have 
my property attached topay the fine I have 
refused to pay.” 

It 18, of coursa, impossible to decide 
the question academically or to lay 
dowa a opriaciple applicable to all 
cases. In this particular instance, the 
petitioner does not appear to say that he 
is unable to pay the fine or would prefer 
suffer the sentence passed on him by 
trial Court. Judging by tae energy 
and the expense at which he has 
the proceedings, we feel no 
at he could pay the fine 
culty. We are satisfied 
before us and we offered 
lon of paying Rs 6J or 
all for two montns, he would 
he former alternative without hesita- 
‘here 1s, therefore, no reality in 
ment that, academically spaaking, 
ence has beenenhaneed, Thesame 
test was applied by Piggot, J., 10 
Emperor v. Mehar Chand (3), above cited, 
We think that the proper test is whether 
the petitioner really considers a fine of 


















(4) 23 B. 439 
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Rs 60 a heavier sentence than 2 months 
rigorousimprisonment That he does con- 
sider ıt to be so, he has not attempted to 
allege His contention is that his sen- 
tence would be perfectly legal, if we reduced 
the default term ofimprisonment by one 
day—thatis, if his already reduced sen- 
tence were still further reduced. We con- 
sider it absurd and dismiss his petition, 
VN, V. Petition dismissed, 
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MADRAS HIGH COURT. 
APPEAL No. 203 oF 1925. 
November 1, 1928. 

Present :—Mr. Justice Devadoss and 
Mr Justice Pakenham Walsh 
RATHINASABAPATHI ODAYAR 
AND ANOTBER—DEFENDANTS Nos, 1 ana 3 
—APPELLANTS 
ver sus 
GOPALA ODAYAR AND OTB8ERS—PLAINTIFF 


AND DErFENDANTa Nos. 4 AND 5—RESPONDENTS. 

Hindu Law—Ilegitumate som of Sudra, tight of, 
to share in joint family property after death of 
putatwe father—Marntenance—Demand and refusal, 
whether necessary to support clatim—Cuvil Procedure 
Code (Act V of 1908), s 11, O II, r 2—Swt by 
mother for herself and minor som for marntenance— 
Decree wn favour of manor son for maintenance till 
attavmng majority —Later surt by son for maintenance, 
whether bamed—Rate oj marnienance—Basis for 
decision 

Under the Hindu Law, the illegitimate son of a Sudra 
does not acquire by birth an interest in the property 
of his putative father’s father and, therefore, cannot 
get the father’s share if the putative father dies un- 
divided fiom his brother or brother's sons or other 
collaterals [p 142,col 1] 

The illegitimate son of a Sudra is entitled to 
maintenance [bid] 

In all cases of maintenance the Court has to 
see what the position of the plaintiff claiming 
maintenance is and what the income of the family 18. 
[p 143, col 2] 

Each case depends upon the circumstances appear- 
ing in ıt and no hard and fast iule can be laid 
down to govern all cases [ibid] 

The Court should not be niggardly in swarding 
maintenance where the person claiming maintenance 
has been accustomed to a certain mode of life and 
when the amount of maintenance awarded would 
not be a haidship upon the family which enjoys 
the wholeof the come of the family property. [tbid j 


Tt isnot necessary that there should be a distinct 
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demand in cases of maintenance in order to sustain 
&claim for arrears. [p 143, col, 2, p 144, col 1] 

The mother ofan illegitimate Sudra claimed maim- 
tenance for herself and her minor son who was 
impleaded as a co-plaintiff It was alleged im the 
plaint that the son was entitled to a share in the 
family property and that arrangement for his mam- 
tenance must be made The Court gave maintenance 
at a small rate to the minor til he attained 
majority There wasno issue or finding as to the 
minor's general right of maintenance 
. Held, that a subsequent suit by the son for a share 
in the properties or m the alternative for maintenance 
was not barred either by s, llor O. IL, 1 2, Civil 
Procedure Code. [p 143, col 1] 

Per Walsh, J —The illegitimate son of a Sud) a 1s not 
entitled merely to a compassionate rate of main- 
tenance. ip 152, col 2] 


Appeal against a decree of the District 
Court of West Tanjore at Tanjore in O. S. 
No. 6 of 1925. 

„Messrs S. Varadachariar and K. Nara- 
simha Aryangar, for the Appellants. 

Messrs T R Venkatarama Sastri, K. 
Bashyam Awangar and K. Raghavachari, 
for the Respondents. 


JUDGMENT. 

Devadoss, J.—The plaintiff is the 
illegitimate son of one Venkataramana 
Odayar, a Sudra, Defendants Nos. land 
2 are the sons and the 3rd defendant the 
widow of Panchapakesa Odayar, the brother 
of Venkataramana Odayar. Defendants 
Nos.4and 5 are Venkataramana Odayar's 
widows. Second defendant has been 
adopted into a different family. Venkata- 
r&mana Odayar was at the time of his 
death a member of a joint family consisting 
of himself and his brother Panchapakesa 
Odayar The plaintiff has brought this 
sult for a half share of the family property 
and in the alternative for suitable mamn- 
tenance and other reliefs. The lower Court 
negativing his claim to partition of the 
family properties has given a decree for 
maintenance with some minor reliefs. De- 
fendants Nos. 1 and 3 have preferred this 
appeal and the plaintiff has preferred a 
memorandum of objections. 

As the main question in the appeal is as 
regards the plaintiff's right to partition of 
the suit property, we allowed Mr. T. R. 
Venkatarama Sastri, who appears for the 
plaintiff, to open the case. His contention 
is that the illegitimate son of a Sudra 1s 
entitled to his putative father's share even if 
the latter was undivided from his brother or 
brother's sons at the time of his death. 
This poimtis covered by ample authorities 
in Krishnayyan v. Muthuswami (1), Ranoj 


~ A7 M. 407, 8 Ind, Jur, 427, 
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v. Kandoji (2), Parvathi v. Thirumala (3), 
Karuppa Goundan v Kumarasam1 Goundan 
(4), Gopalasamw Chette v Arunachalam 
Chetta (5), Vasvanathaswamy Narcker v. 
Kamu Ammal (6) and Nagarathnammal v. 
Chinnu Sah (7) In all these cages, 16 was 
held that the illegitimate son of a Sudra 
or Dasiputra was not entitled to a share 
in the family property, if his putative 
father at the time of his death was not 
separated from his brothers or brother's 
sons. Mr, Venkatarama Sastri attacks the 
correctness of these decisicns and relies in 
support of his contention upon some obscr- 
vations of Sadasiva Ayyar and Sir Kumara- 
swami Sastri, JJ , ın Subramania Ayyar v 
Rathnavelu Chetty (8), ard urges that the 
decisions require reconsideration and asks 
usto refer the question to a Full Bench. 
As the question raised is of considerable 
importance and as the observations of tho 
two learned Judges to some extent support 
the respondent's contention we have allow- 
ed both the appellant and the respondent's 
Counsel to argue the point with reference 
to the original authorities 

The law applicable to the illegitimate con 
ofa Sudra, for the purposes of this cuse, 
may be summarised as follows: (1) It 16 
well settled that an illegitimate son of 2 
Sudra or Dasiputra is entitled to an equal 
share with the legitimate son of the puta- 
tive father if partition takes place during 
the lifetime of the father and half the share 
of the legitimate son if partition takes place 
after the death of the father. The illegiti- 
mate son of a Dwija or one of the regene- 
rated 
only. There are positive textsin the law, 
books as regards this and the Oourts folé 
lowing them decided that he is only entit!ed 
to maintenance. (2) It is likewise /well 
settled that, if the putative father Yeaveg 
no legitimate male issue but a widow, 
daughter or daughter's son, the illegitimate 
son takes half the father’s estate and ihe 
widow, daughter or daughters son, 
takes the other half (3) It is also 
well settled that, if the father dies leaving 
neither wife nor daughter, nor daughter? 


(2) 8 M 557. 

(3) 10 M 331 

(4) 25 M 429. 

(5) 27M 32 

(6) 21 Ind Cas 724,24M LJ 271 

(7) 107 Ind Ces 419, 53M L J 861, (1927) M, W 
N 750, A I R 1928 Mad 127 

(8) 42 Ind Cas 556, 41 M 44, 22 M L T 91, 
6 L W, 149; 33 M L.J. 224; (1917) M, W, N, 665 
(E. B3. 
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son, the illegitimate son takes the whole of 
the father's estate (4) 16 18 also well gettl- 
ed that the illegitimate son of a Sudra 
cannot succeed to his father’s collaterals 
but can succeed to his father's legitimate 
sop, 1f he and the legitimate son lived as 
members of aco-parcenary. (5) The puta- 
tive father of an illegitimate son can 
succeed to him if he leaves neither wife nor 
lineal descendants. 

Mr. Venkatarama Sastri attacks the cor- 
rectness of the decisions of the Madras High 
Oourt in Krishnayyan v. Muthuswami (V), 
Ranopy v. Kandoj (2) and other cases 
on the following grounds:—(1) The learned 
Judges erred in not reading s. 12 of Chap I 
of the Mitakshara as relating to unobstruct- 
ed heritage. (2) The learned Judges made 
a mistake ın thinking that an illegitimate 
son of a Sudra had originally a right to 
maintenance only and not the nght to a 
share, (3) Sectzon 12 of Chap I of Mitak- 
shara relating to the illegitimate son 18 not 
an exception to the general rule of inherit- 
ance relating to sons but is only apart of 
it. (4) If the commentary of Balambatta 
had been brought to the notice of the 
Judges, the result might have been differ- 
ent (5) Certain text-writers are strongly 
of opinion that the illegitimate son of a 
Sudra 1s entitled to sue for his share the 
members of the joint family of which his 
putative father was a member. Mr. Ven- 
katarama Sastri's arguments may be sum- 
marised as follows:— 

(1) In the case of Dwijas, Manu and 
Yejnavalkya Smrithis and other Smrithis 
recognise 12 classes of sons and in the 
case of Sudras 13th class 18 recognised as 
Dasiputra, 

(2 In the Mitakshara the rights of 
Dasiputra are treated in the portion re- 
lating to succession or devolution of Aprati- 
bandha Daya, unobstructed property. 

(3) The position of Dasiputra 18 superior 
to that of a widow or daughter's son 
whose claims are considered ın the portion 
relating to Sapratibandha Daya, obstructed 
property. 

(4) According tothe Mitaksharaa Dasi- 
putra is entitled to a share on partition 
in the life-time of the father and after 
his death with his legitimate eon, whereas 
the widow, daughter and daughter's son 
do not geta share when there isa legiti- 
mate son. 

(5) The illegitimate son being recognis- 
ed by Smrithis as Daswputra ıs entitled 
to represent his father, as he offers funeral 
oblations to him and as his father succeeds 
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to him, if he dies leaving neither wife nor 
descendants, * 

Manu recognizes twelve classes of sons. 
Placitum 159 in the Chapter on Inherit- 
ance is, “ T'he son begotten by a man him- 
self in lawful wedlock, the son of his wife 
begotten in the manner before described, 
a son given to him, a son made or adopted, 
a son of concealed birth, or whose real 
father cannot be known, and a son rejected 
by his natural parente, are the six kinsmen 
and heirs" Placitum 160 is, “The son 
of a young woman unmarried, the son of 
a pregnant bride, a son bought, a son by 
a twice married woman, a son self-given, 
and a son by a Sudra, are the six kinsmen, 
but not heirs to collaterals" In Placitum 
163 Manu says, “The son of his own body 
i8 the sole heir to his estate, but, that all 
evil may be removed, let him allow a 
maintenance to the rest" When Manu 
comes to deal with inheritance he leaves out 
the case of a son by a Sudra wife. This 
omission may be a deliberate one or the left 
plaeitum relating to Sudra's son has been 
outby later editors. That Manu made some 
provision for the share of & son by a Sudra 
wife can be gathered from the fact that 
he in placitum 178 speaks of a son begotten 
through lust. The placitum 18, “ A son, 
begotten through lust on a Sudra bya man of 
tbe priestly class, is even as a corpse, though 
alive, and 18 thence called in law a living 
corpse." It would be more appropriate to 
apply the term Parasava to & coneubine's 
son and nof to à son by a Sudra wife, 
Placitum 179 which refers to an illegiti- 
mate son of a Sudra is as follows: “But a 
son begotten by a man of the servile class 
on his female slave, or on the female slave 
of his male slave, may take a share of the 
heritage, 1f permitted by the other sons: 
thusis the law established " "That placi- 
tum 178 could only refer to an illegitimate 
son 18 apparent not only from the juxta- 
position of the two placita but from the way 
in which the inheritance of the sons 
is treated. Jimutavahana in his Daya- 
bhagaunderstands plaeitum 178 as referring 
to an illegitimate son, for the expression 
"begotten through lust" on & Sudra could 
not;refer to begetting ason on a wife. At, page 
65 he says, “hence expression ‘begotten 
through lust’ on a Sudra must relate to a 
child upon an unmarried Sudra.” (In this 
judgment references to the Mitakshara and 
other commentaries are to Setlur’s collec- 
tion of Hindu Law books). In placitum 184 
Manu says, “On failure of the best, and of 
the next best, among those twelve sona, 
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let the inferiorin order take the heritage; 
but, if there be many of equal rank, let all 
be sharers of the estate" Of the twelve 
the son by a Sudra wife is one. Placitum 
185 is, "Not brothers, nor parents, but sons 
ifliving or their male issue, are heirs to 
the deceased but of him, who leaves no son, 
nora wife, nor a daughter, the father shall 
take the inheritance, and, if he leaves neither 
father, nor mother, the brothers.” Ac- 
cording to Manu the illegitimate son of a 
Sudra is a son and according to his classi- 
fieation he belongs to the 13th class. His 
right to his father's property 18 recognised 
in placitum 179 already quoted. Im the 
text there is no word which could be trans- 
lated as “by the other sons,” The word is 
Anujna which may be interpreted “uf per- 
mitted.” Some translators supply the 
ellipses with the words “by the father”, others, 
by the other sons” and some others, “by 
the brothers,” Mr. Varadachari suggests 
that the permission implied in the text is 
that of the Sovereign as the law of escheat 
was very rigorous in those days and the 
permission of the sovereign had to be ob- 
tained in order to divide the inheritance 
of a man dying without male issue. From 
the text and the way in which Yajnaval- 
kya understands it, we may take it that the 
permission implied 1n the text is the per- 
mission of the father. Under this text no 
definite share 1s given to an illegitimate 
Bon. He may have a share if permitted by 
the father. It was Yajnavalkya that gavea 
definite share to an illegitimate son. 
Yejnavalkya (u. 131—135) says, “even a 
son begotten by a Sudra on a female slave, 
may take a share by the father’s choice, 
But, if the father be dead, the brethren 
should make him partaker of the moiety 
of ashare: and one, who has no brothers, 
may inherit the whole property, in default 
of daughter's sons." This text 18 the found- 
ation of the rights of an illegitimate son 
to a share in his father’s property and is 
in the portion relating to partition and 
heritage, 

Vijnaneswara begins the portion of the 
Mitakshara relating to inheritance after re- 
ferring to what preceded with the words 
“the partition of heritage is now explained 
by the Image of Holiness” meaning Yajna- 
valkya. He says “herıtage ıs of two sorts; 
unobstructed (Apratıbandha), or hable to 
obstruction (Sapratibandha).” What 18 
Apratibandha and what 1s Sapratibandha 
is explained. In 8 2 at page 8 he considers 
at what time, by whom and how, partition 
may be made and says, “when a father 
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wishes to make & partition, he may at his 
pleasure separate his children (from him: 
self) and either give the eldest the best 
share, or (if he choose) all may be equal- 
sharers" The text ıs explained at consi- 
derable length. The next verse is, "If he 
make the allotments equal, his wives, to 
whom no separate property has been given 
by the husband or the father-in-law, mast 
be rendered partakers of like portions.” 
This verse shows that the mother tvox 
an equal share with the sons, when ‘he 
division took place in the lifetime of tha 
father. The father’s power of distribut.on 
is explained. Then follows the text, “A 
legal distribution, made by the fatuer 
among sons separated with greater or less 
share, is pronounced valid.” Section 3 
deals with partition after the death of the 
father, The heading 18 partition after sha 
death of the father and the mother, tha 
verse 18, "Let sons divide equally both tha 
effects and the debts, after their two pa- 
rents," According to Yajnavalkya as in- 
terpreted in the  Mitakshara, the sons 
could only divide after the death of both 
the father and the mother. The next versa 
is, “The daughters’ share the residue of 
their mother's property, after payment of 
her debts and the issue succeeds in their 
default.” From this it is clear that cho 
mother's property was shared by ho 
daughters after payment of her debts and 
the sons were to pay the debts and to g:ve 
what remained to the daughters, and if 
there were no daughters to take it them- 
selves, Section 4 deals with effects not 
liable to partition. What was acquired by 
a member of the family without detriment 
to the father’s estate is not lable to party’ 
tion. Section 5 deals with equal rights 

father and son ın property ancestral 
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text 1s, “but among grandsons by di 
fathers, the allotment of shares is 3 
ing to the fathers,” The next 
is well known that the owners 


acquired by the grandfather 
rody orin chattels (which be 
From these texts Vijananer eram 
inference that the sons havy, "18; 
with the father ın the grandt. Lorg 


the grandson gets the sonso 
division 18 not by per capita bus Fh 
The Mitakshara reconciles the ru 


q 
olny 20 
to the right of the father to mak ‘oy, 
distribution of the family propero 6. 
the sons with the rule that the sons acqui. 
an interest equal to that of the father `n, 
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the grandfather's property by explaining 
that the rule as to unequal division refers 
to the self-acquisition of the father and 
not to ancestral property, The father’s 
right to effect a partition among his sons 
whether the property is ancestral or self- 
acquired is undisputed Ifthe property is 
ancestral, he is to effect an equal division. 
As regards property which is not ancestral 
but which is self- acquired, he may distri- 
bute it as he likes for the sons have no 
vested interest by birth in the self-acquisi- 
tion of the father. Section 7 deals with 
the share of widows. The text is, "Of heirs 
dividing after the death of the father, let 
the mother also take an equal share.” Ac- 
cording to Yajnavalkya and Vijnaneswara 
the mother was to get a share equal to that 
of the sons on partition, In s. 3 the in- 
junetion was that the sons should divide 
after the life-time of the father and the 
mother but 1f the sons effect a division in 
the life-time of their mother they ought 
to give her an equal share. This right of 
the mother has been unfortunately whittled 
down in later times to aright to mainten- 
ance. The next verse deals with the share 
of sisters and says, “But sisters should be 
disposed of in marriage giving them as an 
allotment, the fourth part of a brother's 
own share.” The Institutes of Vishnu lay 
down the same rules. Placita 34 and 35 of 
8, 18 are, "Mothers shall receive shares pro- 
portionate to their sons’ shares;" “And so 
shall unmarried daughters." It 15 to be 
regretted that these positivegrules were 
ignored ın later times and theBritish Courts 
which depended for their Hindu Law upon 
Pandits were misguided by them in regard 
the rights of mothers and daughters. 
ction ll deals with the several classes 
The text is, “The legitimate son 
e procreated on the lawful wedded 
















on a wife by a sagotra of her 
some other relative, One, 
ed in the house, is a son of 
A damsel’s child is one 
unmarried woman: he is con- 
aered as son of his maternal grandsire, 
A child, begotten on a woman whose (first) 
marriage had not been consummated, or 
on one who had been deflowered (before 
marriage) is called the son of a twice. 
married woman. He whom his father or 
his mother gives for adoption shall be con- 
sidered as a son given. A son bought is 
one who was sold by his father and mother, 
A son made 18 one adopted by a man him. 
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Self. One, who gives himself, is self-given. 
A child accepted while yet in the womb, 
is one received with a bride. He who is 
taken for adoption having been forsaken 
by his parents, is a deserted son” This 
classification of sons applies to all classes, 
Brahmana, Kshatriya, Vysia and Sudra. In 
the case of a Brahman there may be fonr 
classes of sons, one born toa Brahman wo- 
man, another to a Kshatriya woman, 4 
third to a Vysia woman and the fourth to 
a Sudra woman. As for the rules as to 
succession the text is, ‘Among these, the 
next ın order is heir and presents funeral 
oblations on failure of the preceding.” If 
in the case of a Brahman father, there be 
no sons by a Brahman woman, his sons by 
a Kshatriya woman take the inheritance, 
and in the absence of sons by a Kshatriya 
woman, his sons by a Vysia woman take 
the inheritance, and in the absence of sons 
by &Vysia woman, his sons by a Sudra 
woman takeonly one-tenth of the inheritance. 
The Mitakshara says, “But the son bya 
Sudra wife, though legitimate, does not take 
the whole estate, evenon failure of other 
issue", and Manu says, "But whether the 
man havesons,or have no sons, no more 
than & tenth part must be given to the 
son of the Sudra.”  Yajnavalkya for 
the purpose of inheritance recognizes 
twelve classes of sons. The first six are 
termed principal and the next six secondary, 
According to Manu the first six are 
heirs and kinsmen and the rest are not 
heirs but kinsmen. Paragraph 30 at page 33 
is, Manu having premised two sets of six 
sons, declares the first six to be heirs 
and kinsmen, and the last to be not 
heirs but kinsmen: “The true legitimate 
issue, the son of a wife, & son given, and 
one made by adoption, a son of concealed 
origin, and one rejected are the six 
heirs and kinsmen. The son of an 
unmarried woman, the son of a pregnant 
bride, a son bought, a son by a 
twice-married woman, a son self-given, 
and a son by a Sudra woman, are 
six not heirs but kinsmen." The first 
six inherit to collaterals but not the rest. 
All these have a right to inherit to the 
father and they take in the order given. 
The aurasa son gets the whole inheritance 
except when there is an appointed 
daughter's son or a Dattaka son. Of 
these twelve sons on failure of the first 
the next in order takes the inheritance 
and so on. But a Sudra wife's son does 
not take the whole estate on the failure 
of the other sons but only a tenth. After 
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dealing with rights of sons Vijnaneswara 
says—“The author next delivers a special 
rule concerning the partition of a Sudra's 
wealth," This 18 the beginning of s. XII 
‘af page 35. The text is ‘even a son 
begotten by a Sudra on a female slave 
may take a share by the father's choice, 
But, if the father be dead, the brethren 
should make him partaker of the moiety 
of a share; and one, who has no brothers, 
may inherit the whole property, in default 
of daughter’s sons” Mr, Venkatarama 
Bastri strongly urges that, as this verse 
is in the portion dealing with apratubandha 
daya, 1t must be taken that the illegitimate 
Son acquires by birth a right in his 
grand father’s estate in the same way as 
& legitimate son does, This argument is 
not correct. In the first place, there 
is no warrant for saying that this chapter 
deals only with apratibandhe daya. In 
8. | placitum 3, Vijnaneswara speaks of 
heritage being of two sorts, apratibandha 
and sapratibandha. He goes on to explain 
what they are. Nowhere 1s there a 
statement in the  Mitakshara that this 
chapter is devoted to a consideration of 
apratibandha daya only. Secondly, the 
property of a mother ıs dealt with in 
S. III at page 12 of the (Setlurs Hindu 
Law Books) Mitakshara. Thirdly, this 
portion of the Mitakshara deals, ın s IV, 
with separate property which is not 
apratibandha daya. Fourthly, s XII 18 said 
to be a special rule. The author, having 
dealt with the rights of legitimate sons, 
deals with an exception or the special 
ease of the sons of a Sudra born of a 
woman not married to him. This 18 not 
an exception to the general rule but a 
special case, The opening lines of the 
next chapter do not help the respondents’ 
contention, Placitum lab page 36 says:— 
“That sons, principal and secondary, take 
the heritage, has been shown. The order 
of succession among all on failure of 
them, 18 next declared.” Then follows 
the text:—“‘The wife, and the daughters 
also, both parents, brothers likewise, and 
their sons, gentiles, cognates, a pupil, 
and a fellow student on failure of the 
first among these, the next in order 
is indeed heir to the estate of one who 
departed for heaven leaving no male 
issue. 'Phis extends to all classes.” The 
illegitimate son is neither a principal 
nor a secondary son but is sur generis a class 
by himself. 

Sarasvati Vilasa after quoting Yajna- 
valkya’s text regarding the illegitimate 
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Bon of a Sudra and commenting upoa it, 

says that the illegitimate son of one o: the 
regenerate classes by a Sudra woman 
receives only maintenance and concludes 
with the words “Thus ends the chapter 
on partition of unobstructed heritage” 
(page 163). This does not mean that what 
the illegitimate son of a Sudra gets 18 
unobstructed heritage Unobstructed heritage 
does not mean joint family property, 
Vyavahara .Mayukha, s II, placitum 2 
(page 66)—says “This heritage is of two 
kinds, obstructed and unobstructed. When 
the life of the owner of the propcrty, 
or that of his sons, etc, 1s interpcsed, 
that is termed obstructed; for  instence, 
the wealth of paternal uncles, and tho 
like. But where ownership accrues to 
sons and others solely from affinity to 
the owner, without reference to other 
means of acquiring property, the heritage 
is then unobstructed, as the wealth of a 
father. This is the definition of heritage.” 
Vyavahara Mayukha dealing with saprati- 
bandha daya beginsins. VIII placitum 1, page 
96, thus:— 

“Now of the order of succession to 
obstructed heritage." The fact that s. XII 
of the Mitakshara immediately follows the 
rules of inheritance as regards sons and 
before the right to sapratibandha 1s dealt 
with, is no ground at all for holding hat 
8. XLE deals with unobstructed heritage if 
the illegitimate son is not entitled 
to unobstructed heritage he cannot 
succeed tothe property of his putative 
father's father independant of the father. 

He gets a share by the permission of 

the father, if the division takes plac 

during his lifetime. It is urged that 
their permission only increases the bdlf- 
share to an equal share with the arasa 
son. Granting ıt to be so, can it be 
said that his right is independent of his 
father’s pleasure. Oould he sue his father 
for his share like an aurasa son? The 
Mitakshara contemplates only the case of 
an householder,a father and sons and grand- 
sons. If one of the sons dies, that son's 
sons standin hisshoes for purposes of 
reckoning the shares. A son's death 18 
treated as an elimination of the son from 
the household and such son’s sons take on 
partition the share that the son would have 
taken had he lived. The grandson's right 
to a share in the grand-father’s property 
is, by virtue of his birth, that is, indepen- 
dent of the father’s right and it 18 
equal to that of the father in the grand- 
father's property. The legitimate son 
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not having an interest equal to that of 
ihe father in the grand-father's property, 
does not get ashareif the father's father 
divides the inheritance. The same 
‘ule would apply where the father’s 
brethren divide the inheritance. His 
right is that of a fperson who shares 
sapratibandha daya. It is in this view 
that he is placed with the sons of 
daughters where there is noson to share 
the inheritance with. Where there isa 
gon he occupies an exceptional position. 
4n default, he is put on a level with a 
daughter's son. The word “daughter” 
ought to be “daughters” 1n the translation. 
In the original the corresponding word 
is in the plural form and this was brought 
to our notice by Mr, Varadachari. A good 
deal of discussion of this case could 
have been avoided if the mistake in the 
translation had been brought to our 
notice earlier. The text means “In default 
of the sons of daughters” and not a 
daughter's sons, The expression “daughters's 
ons” gave rise to the interpretation that 
it meant “son of an appointed daughter.” 
The correct rendering does away with 
speculation whether the text did not 
refer to the appointed daughter's son 
instead of ordinary daughter's sons. If 
Yajnavalkya meant that an illegitimate 
gon should take the whole heritage in 
default of the’ appointed daughter's son 
his position would be much higher in 
ihe order of sons and his rights would 
be much more than what they are now. 
Vijnaneswara and the other commentators, 
“who put the illegitimate son along with 
thesons of daughters did not push down 
the illegitimate son but gave him the 
place which the correct rendering of the 
text made him occupy. 

A daughter's son comes after the widow 
and the daughter. As Yajnavalkya has al- 
ready dealt with the case of a wife and 
daughter, in the text relating to the 
illegitimate son he mentions the daughter's 
sons only and that isthe reason why the 
Mitakshara and other commentators give 
him a place along with grandsons by daugh- 
ters, 

Mr. Venkatarama Sastri relies upon 
vertain passages in Medhatithi, Sarvajna 
Naraysnaand other commentators as sup- 
porting the position that an illegitimate 
Bon gets a shars of the apratibandha daya. 
Medhatithi, one ofthe earliest commenta- 
tors of Manu, commenting upon verse 179 
says:—“He, that is,a son who isborn to 
a Sudra or unmarried 'anuyukta' woman, 
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such a son whois permitted by his father 
shall take an equal share with the legiti- 
mate son when the father makes a partition 
during his life-time orif the father says 
‘Let him have an equal share with you. " 
Sarvajna Narayana says, in the case of a 
son born to a Sudra on an unmarried 
female slave or the female slave of a slave 
he shall take an equal share along with 
the sons of à married woman being per- 
mitted to do so by his father while alive. 
Reference is made to a passage from Sar- 
vajna Narayana's text 1n Rajani Nath Das 
v. Nitai Chandra Dey (9). It is urged 
that the term ‘sons’ include aurasa sons 
and other sons excepting the son begotten 
on a Sudra woman by a twice born. Manu 
recognizes the son of a Brahman by a 
Sudra woman asa son. Narayana is not 
prepared to do that. The word 'Parasava' 
son of a Sudra wife has been confound- 
ed with the illegitimate son of a Brahman 
referred to in verse 179 of Manu and that 
probably led to the later commentators 
ignoring the Brahman’s son by a Sudra 
wife. Thesecommentators did not say that 
the illegitimate son of & Sudra acquires by 
birth an equal right with his father in his 
grand-father's property. 

Balambhatta's commentary on the Mitaks- 
hara 18 relied upon very strongly by ihe 
respondent. It is also referred [to by 
Kumarswami Sastriyar, J., in Subramania 
Ayyar v. Rathnavelu Chetu (8). The transla. 
tion of the relevant passages has been 
furnished to us. I quote the passages in 
full as much reliance was placed upon them 
by the respondent's learned Counsel: “The 
fact ofan illegitimate son taking an equal 
share by the father's choice where there is an 
aurasa and taking a half-share in the abs- 
ence of such a direction, and the fact that 
the adopted boy takes a ith share, where 
there ig an aurasa son, shows the weaker 
character of the adopted son. He (the illegi- 
timate son) 18 also superior to the wife and 
others because before the text ‘wife, etc,’ 
and after mentioning the sons, the Yogi 
has inserted the text 'Jatopi, ete.’ ”. 

“Because also Manu in dealing with the 
sons begins with Aurasan, Kshetraja, ete, 
and ends with Parasave, and then mentions 
the sons in order and then mentions the 
verse ‘Dasyamia’ and then adds the text 
relating to Kshetraja's son, etc, as sub- 
stitutes for the son and after these In- 


LEEI 


troduces the text of ‘Drathrunamva’, 
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“Therefore, it is at this point the com- 
mentator introduces the text in regard to 
the division of Sudra's wealth with the 
words ‘here follows special rule in regard to 
Sudra's property’”. 

“By the word, ‘Visesha’ it is indicated 
that the previous text is confined to the 
people of the three varnas (regenerate 
classes). There is, however, no room for 
the question how, if we say so, the refer- 
ence to daughter and daughter's son fits 
in here; for having regard to the two com- 
mentaries above referred to about Putrika- 
suta, (.e., either an appointed daughter or an 
appointed daughter's son) it is said so, 
viz., Duhitrunam suthadrithe Hence among 
ihe substitutes mentioned before itis ım- 
dicated that in this yuga among Sudras 
this 'Putrikaputra' is the substitute son 
and not the dattaka son. All the texts 
like Dattaurasa Ithareshamthu relate to 
the other three classes because of the im- 
plication of the word Parigraha. There- 
fore, it is that ıt is said that Putrakasuta is 
equivalent to awrasa son. " 


Balambhatta is not an authority in 
Southern India, Even in the Bombay Pre- 
sidency he is not considered to be an 
authority—vide Bhagwan v. Waruba (10). 
Even if he is an authority some of his 
opinions are so opposed to those of well- 
known commentators that he cannot be 
treated as a safe guide, For in the passage 
following the passage quoted above he says: 
“Farther the daughter's son is not specific- 
ally mentioned here. Thisis based on the 
author's theory that in all places where 
& male is mentioned the corresponding 
female should be included, e, brother 
includes sister and daughter's son includes 
daughter's daughter" and goes on to observe 
that as among Sudras there cannot be 
proper religious ceremonies so there cannot 
be a valid adoption, and adds that, if among 
the regenerate classes all the ceremonies 
are not performed, the adopted boy would 
only become a dasa (slave). The opinion 
that there can be no adoption among Sudras 
because of their inability to take part in 
religious ceremonies is opposed to the 
authorities, and that defective ceremonies, 
in the case of the regenerate classes make 
the adopted boy a dasa, 1s not countenanc- 
ed by any authority. Balambhatta’s remark, 
that wherever a word 18 used the corres- 
ponding female is intended, that 1s, a brother 
means or includes a sister, 18 tco revolu- 


(10) 32 B. 300; 10 Bom, L. R, 389. 
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tionary to be seriously taken notice of. 
Sarvadhikari in his lectures on Hindu Law 
says that Balambhatta was a woman who 
flourished about the end of the 17th century 
(Hindu Law, page 810). Her exposition of 
the law of inheritance is not adopted by 
the Benares School, (Vide Sarvadhikari, 
page 826). There 18 no warrant for saying 
that the illegitimate son stands in the shoes 
of an aurasa son or even a dattaka son 

Siromani in his Ist edition of Hindu 
Law owing to an incorrect reading of Sadu 
v Baiza and Genu (11), was of opinion 
that an illegitimate son could inherit hio 
grandfather's property by birth. In the 
9nd edition he corrected this view by reason 
of the decision in Jogendro Bhupati Hur- 
rochandra Mahapatra v. Nityanand Man 
Singh (12). 

Jolly rests his opinion upon West end 
Buhler. 

West and Buhler in their Hindu Law, 
3rd edition say: ‘In the case ofaSucre, 
being an avibhaktha, his share, on failure 
of the three legitimate descendants, 18 in- 
herited by hisillegitimate sons, grand-son3 
and great-grandsons, If legitimate deg- 
cendants are living the illegitimates inherit 
half a share.’ The authorities they quote 
are Manu, Mitakshara, Mayukha and 
SINGA Hindu Law. They observe at page 

2: 


“The Sudra's illegitimate son is, there- 
fore, in a position more analogous to taat 
of a legitimate son, than to that of relations 
who inherit by a right liable to obstruc. 
tion. Hence it would seem a correct doc- 


trine that those laws which apply to the 25 


succession of sons and grand-sons of legi; 
timate sons should also be applied to b; 
Bons, 4 e, that his sons should be GODS d 
ed to represent him, and to take, in 
he dies before his father, the share 
would have fallen to him." 

"In favour of this view we rz 
also the fact, that the rule 
the rights of the illegitime 
by Vijnaneswara at the ei 
on the 'apratwbandha daa 
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of daughters and their sons is necessary 

before the illegitimate son can inherit the 
- whole property. (a) See Mit, Ohap, 1,8. 12, 
and Ohap, IL, s. 2, pl. 6; and also above 
‘gs, 3-A (3), page72”. È 

The statement of law on page 82 is not 
supported by the authorities on whom the 
learned authors rely. The illegitimate 
son's right to share with the legitimate 
half-brother, though termed absolute is a 
right which is available if his father is 
a separated householder. The use of the 
term absolute by West and Buhler does 
not mean absolute in every case. 

Sapinda relationship cannot exist when 
there is no marriage. The illegitimate son 
.cannot be asapinda of the father though 
he has the particles of the father in him, 
An adopted son occupied an inferior posi- 
tion in Manu. As the several forms of 
marriage came to be discouraged and as 
the moral consciousness of the people 
began to increase the feeling that family 
life should be pure outwighed the desire 
for sons and the only way of honourably 
getting a son when the wife did not bear 
one was by the adoption of a son and 
this was probably encouraged by the priests 
on account of the opportunity it afforded 
them for interfering in family affairs. It 
was Nanda Panditha who gave the adopt- 
ed son a high place among sons in his 
Dattaka Mimamsa. But for Dattaka Ohand- 
rika and Dattaka Mimamsa he would not 
occupy the position he now holds. Prac- 
tically for all purposes he is considered 
as good as an aurasa son. This elevation 

















osition he all along occupied on the bare 
ound the Yajnavalkya gave half the share 
aurasa son to an tillegitimate son 
8 an adopted son gets only ith share 
fterborn aurasa son. (Mitakshara 
can the illegitimate son be put 

th the appointed daughter's 
Í the former sharing equ- 
rborn aurasa son whereas 
ot. The illegitimate son 
a co pareener with his 
hé may be a eo-parcener 
"5 jather’s legitimate son. In order 
^ get a share of the grand-father's pro- 
perty along with the father's brother or 
brothers’ sons he must have acquired by 
birth an interest in the grand-father’s 
property. He does not, in the case of the 
grandfather's property, represent the father 
who had died before separation from his 
collaterals. - : 
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tion of the original authorities relied on by 
Mr. Venkatrama Sastri. In Krishnayyan 
v. Muthusamr (1) the facts were: there 
were two undivided brothers, V and S, who 
belonged to the Sudra caste: V died before 
S, leaving two illegitimate sons by A, an 
unmarried Sudra woman kept-as a con- 
tinuous concubine. S left two widows: 1t was 
held that, although the illegitimate sons of 
A would be entitled to inherit to the estate 
of V they could neither exclude the right 
of survivorship of S nor succeed to the 
estate of S, At page 413* the learned Judges 
observe: “while we concede the claim of 
the illegitimate son we are unable to up- 
hold the contention that he ıs entitled to 
take the undivided interest of his father. 
He is placed in the Mitakshara on the 
same footing with a daughter’s son, and the 
conception of co-parcenary pre-supposes 
sapında relationship and a legal marriage." 

In Ranop v. Kandoju (2) it was held that 
the illegitimate son of a Sudra cannot sue 
the undivided brothers of his father for 
a share of the family estate. At page 5617 
Turner,O J, and Muttuswami Ayyar, J., ob- 
serve : We hesitate to accept the view that 
Vijnaneswara intended to postpone the 
widow to the illegitimate son” This 
observation of the learned Judges would 
not have been made, I venture to think 
if the correct interpretation of the text 
was beforethem. As already shown the 
plural form of daughter is used in the 
text and daughters’ sons could only have 
meant sons of daughters, for there could 
not have been more than one appointed 
daughter. Further Vijnaneswara after deal- 
ing with the share of the mother and sons, 
deals with the illegitimate son's rights as a 
special case and in his time the night of the 
mother to a share was not challenged and 
the right of an unmarried daughter to a 
share was not disputed. That was the 
reason why he gave the illegitimate son 
a half share along with the sons of daugh- 
ters. The learned Judges further observe 
at page 5617 : “All the texts we have cited 
are found in those portions of the several 
works which relate to the partition of the 
estate of separated house holders. Do the 
same rights accrue to a son of a Sudra 
when his father is unseparated? We can 
find no Hindu authority on this subject, and 
Messrs. West and Buhler are the only 
English writers who affirm that they do, 
but when welook at the authorities cited 
jn support of their opinion, wefind they do 

*Page of 7 M.—[Ed | {Page of 8 M.—[Ed.] 
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net support the view." This opinion, I 
respectfully say, I have found to be correct 
on a full examination of the authorities. 
The contention of Mr. Venkatarama Sastri 
that the learned Judges who decided 
Krishnayyan v. Muthuswami (1) and Ranoji 
v.Kandoj. (2) did not attach sufficient im- 
portance to s, 12 beinga part of Ohap. I 
which has already been dealt with. 

In Parvathi v. Thirumala (3) it was held 
that, in a contest between the illegitimate 
son of a zamindar and his widow for pos- 
session of the zemundari, the widow was 
entitled to succeed in preference to the 
illegitimate son. In that case they relied 
upon Krishnayyan v. Muthuswamı (1) and 
distinguished Sadu v. Barwa and 
Genu (11) and Jogendro Bhupati 
v. Nuyanand Man Singh (13). The 
authority of this decision may be 
taken to have been considerably shaken 
by the decision in Jugendro Bhopati 
Hurrochandra Mahapatra v. Nityanand 
Man Singh (12). 

In Karuppa Goundan v. Kumarasami 
Goundan (4), 16 was held that an ilegiti- 
mate son was not entitled to a share in the 
property of his father's brother's sons. The 
learned Judges observed that they were 
not prepared to extend the principle laid 
downin Jagendro Bhupati Hurrochandra 
Mahapatra v. Nityanand Man Singh (12) 
to the case of collaterals in the face of the 
rulings in Krishnayyan v. Muthuswami (1) 
and Ranojz v. Kandog (9). 


In Gapalasami Chetti v Arunachalam 
Chetti (5) the facts were: The illegitimate 
son of a deceased Ohetti sued the adopted 
son and the brother of his late father for 
a share in his father's estate or in the al- 
ternative for maintenance. It was held 
“that the claim for a share must fail as 
it was not shown that the deceased had 
left any separate or self-acquired property. 
The family of the deceased (consisting of 
his father and two sons, of whom one was 
the deceased) was not shown to have had 
any ancestral property, but ıt had acquired 
property by trade in which the father and 
thetwo sons were jointly engaged. There 
being no indication of an intention to the 
contrary, it must be presumed that the 
property thus acquired was held by the 
members of the family as joint property with 
the incident of the mght of survivorship. 
Inasmuch as the plaintiff's father had pre- 
deceased his father and brother, plaint- 
if could claim no share as against his 


grand-father and uncle: and, as he was 
(18) 11 C. 702, 
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illegitimate, he could not ‘represent’ his 
father in the undivided family.” The 
learned Judges at page 35* observe: “It is 
true that in none of the reported cases on 
the point did there exist, asin the present 
case, along with the illegitimate son, a 
legitimate son, by birth or adoption—of the 
deceased 'avibhakta' or undivided father, 
But that circumstance cannot make any 
difference in principle inasmuch as the 
special rule of inheritance in favour of 
the illegitimate son of a Sudra, along with 
his legitimate brothers, provides that, in 
the absence of legitimate brothers, the 
illegitimate son may inherit the whole pro- 
perty in default of daughter's son of the 
deceased. This clearly shows that the 
Sudra father therein contemplated is one 
that was divided from his ancestors and 
collaterals (See West and Buhler, 3rd 
Edition, Volume I, page 72) Butif he was 
not so divided the text cannot apply, 
though he: may have left legitimate sons 
along with the illegitimate son.” 

The modern notion of a joint family is 
a recent one and the present idea of a 
joint family is partly due to the notions 
derived from the English Law of joint 
tenancy. Joint family as understood now 
was unknown to Manu and Yajnavalkya 
and even to Vijnaneswara. What the 
Mitakshara speaks of isa house-holder that 
18 pater famalvas—a father with his sons and 
grand-sons. Asli have already shown when 
ason dies, hisplace for purposes of divi- 
sion is taken up by that son's son, and if 
he left no legitimate son that sonissimply  / 
eliminated from the family and the rest vfs 
of the members divide the estate. The, 
grand-sons, in which case, take a share 
thefamily property by virtue of their h 
ing by birth acquired an interest 
to that of their father, and aslong 
illegitimate son does not acquire 
terest equal to that of the father by 
he could not succeed to the pris" 
the grand-father after the father *o, 

In Vasvanathaswamy Naacker v Ke 
Ammal (6) ıt was held that “the illegiti- 
mate son of a Sudra zamandar 18 excluded 
from succession to the 1mpartible zemindari 
by the widow or the member of the joint 
family of the deceased zemandar accord- 
ing as the property is the separate or joint 
family property of the deceased” It was 
further held that “an illegitimate son is not 
a memberof the co-parcenary to which his 
putative father belonged and cannot suc- 
ceed to the joint family property in compe. 

*Pago of 37 M.—[Ed.] 
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tition with the collaterals ofthe father. He 
cannot be a co-parcener with his father's 
uneles and cousins.” 

The case in Jagendro Bhupath: Hurro- 
chandra Mahapatra v. Nityanand Man 
Singh (12) was relied upon in that case for 
the- position that the illegitimate son 
was a member of a co-parcenary. Both 
Miller and Rahım, JJ., were not prepared to 
hold that illegitimate son was aco parcener 
with his father’s collaterale. With reference 
to the Jogendro Bhupati Hurrochandra 
Mahaptra's case (12) Rahim, J., observed at 
page 285*. “As I understand the decision the 
text ofthe Mitakshara already alluded to,gives 
him a share along with the legitimate son of 
his natural father and thus a co-parcenary 
is thereby created between these two.” It 
has also been decided that if the illegiti- 
mate son dies leaving a sonof his own, 
that son will take his father's share. But 
I find no warrant for extending the scope 
of the Privy Council ruling so as to hold 
that the illegitimate son is a co-parcener 
along with his father’s uncles and cousins. 
Miller, J., was of opinion that the illegiti- 
mate son could succeed to the separate pro- 
perty of the zemandar. 

In Nagarathnammalv. Chinnu Sah (7) it 
was-held that “an illegitimate son is not 
entitled to any share in the family property 
of his deceased father when there are col- 
laterals in the family.” 

Sir Wilham Phillips, Offg. O. J., and 
Anantakrishna Ayyar, J., observed ‘That 
current of decisions has continued for the 
last 40 years and there appears to be no 
case ın which ihe principle has been ques- 
tioned. With all respects, we entirely agree 
ith the decision in Gopalasamz Chetti v. 
unachalam Chetti: (8) and, as nothing has 

urged before us to show that it 
any way wrong, we are prepared to 
ib.” 










aruppai Nachiar v Sankaranaraya- 
an Chetty (14) it was held by a Full Bench 
that “in the Mitakshara no distinction is 
made between ‘obstructed’ and ‘unobstruct- 
ed’ heritage in respect of the devolution of 
stridhanam property. The definitions of ‘ob- 
structed’ and ‘unobstructed’ heritage given 
therein refer in terms only to the property 
of a male" and further held that there was 
no right of survivorship in property in- 
herited by two members of & joint family 
from their maternal uncle. 

The case in Subramama  Ayyar v. 
Rathnavelu Chetty (8)1s the sheet anchor 

(14) 27 M. 300, 13 M. L J. 398 
"*Page of 24 M, L, J —[Ed ] 
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of the respondents’ contention. IR that 
case the question was whether the father 
who survives his illegitimate son 18 entitled 
to inherit his property when he dies leav- 
ing neither issue nor widow nor mother." 
The Full Bench consisting of Sir Jobn 
Wallis, O.J., Oldfield, J., and Kumaraswami 
Sastriyar, J, held that the father could 
succeed to hisillegitimate son's property in 
the circumstances. The case came on 
before Sadasiva Ayyar, and Napier, JJ,, who 
referred the question to the Full Bench and 
the point before us wasnot actually before 
the Full Bench, but the observations of 
Sadasiva Ayyar, J , ın the referring judg- 
ment and some of the observations of 
Kamaraswami Sastriyar, J., in the Full 
Bench judgment are relied upon by the 
respondents. Sadasiva Ayyar, J., observes 
at page 55* that “an illegitimate son is not 
connected by blood with his father and 
mother so as to have sapında relationship 
with them is in my opinion (with the 
greatest deference to opinions contra) un- 
sustainable." He in support of his opinion 
refers to & passage in the Ramayana in 
which Hanuman is spoken ofas an aurasa 
gon, The term 'aurasa' literally means breast, 
that is an awrasa son means son of the breast 
and the corresponding Biblical expression 
is who came out of the loins. There is no 
warrant for saying thatsapinda relation- 
ship could exist 1n the absenceof legitimate 
marriage. All the Smritis and comment- 
aries confine sapinda relationship to the 
legitimate issue born ofa patni, and in 
some cases the expression is Dharmapatni, 
To say that a concubine's son is a sapinda 
with all the rights and liabilities of an 
aurasa son is, with due respect to the learn- 
ed Judge not warranted by the Hindu Law 
texts. The learned Judgeafter discussing 
the Madras cases observed “Itis probably 
too late to go back on the long course of 
decisions which have established the con- 
trary.” After referring to the Yajnavalkya 
Smriti and Mitakshara he remarked “It is 
now settled that in the absence of legitimate 
sons the illegitimate son takes only 
a half share if there are widows, daugh- 
ters or daughter's sons. This looks ag 
if there had heen an advancement of 
these three classes to take along with the 
illegitimate sons.” The widow, the daugh- 
ter and the daughter's son were not advano- 
ed but the position which the widow and 
the daughter occupied in the time of 
Yajnavalkya and Vijnaneswara was in later 
times given up and they were made to 

*Page of 41 M.—[Zd.] ae 
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occupy a very subordinate place. At the 
time, when Vijnaneswara wrote, their posi- 
tion was recognized and that was why he 
placed an illegitimate son along with the 
daughter's sons. Kumaraswami Sastriyar, 
J., observes at page64* “Butifor this special 
provision the illegitimate son of a Sudra 
would take only in default of all aurasa and 
putrika putra or other sons classed by the 
Smriti writers as superior and the fact that 
a special text was necessary to give him a 
favourable position cannot 1n my opinion be 
treated as showing an'intention to exclude 
him from the category of sons whom the 
Smrithi writers mention as capable of 1n- 
heriting to their father.” From the time 
of Manu the illegitimate son ofa Sudra 
occupied only a subordinate position and 
got only a share at the pleasure of the 
father. It was Yajnavalkyathat gave him 
a share and when we find that the legitimate 
son of one of the regenerate classes by a 
Sudra woman was given only 1/10th of the 
property even in the absence of other 
classes of sons and that Manu treated the 
illegitimate son of one of the regenerate 
classes aga corpse it cannot be said that he 
at any time occupied a position which was 
equal to any one of the 12 sons mentioned 
by Manu and Yajnavalkya. The learned 
Judge relies upon Balambhatta’s com- 
mentary that the use of the word “hareth” 
in the text of  Yajnavalkya in- 
dicates that the illegitimate son acquires 
the right by birth like the legitimate son. 
As I have already shown'Balambhatta is 
not an authority and ifthe views of Balam- 
bhatta are taken as correct it would revolu- 
tionize-the whole of Hindu Law. The 
learned Judge observes at page 66* “His 
position, so far as the Smriti writers are 
concerned, is by no means inferior to that 
of a Dattaka.” The mere fact that he gets 
a share more than thatofa dattaka son 1n 
competition with an aurası senswhen divi- 
Bion is made after the father's death is not 
a ground for making him one of the sons 
recognized by the Smritis. Both Manu and 
Yajnavalkya recognize only twelve classes 
of sons and the illegitimate son of one of & 
regenerate class is never treated asa son 
and only in the case of Sudras the 1illegiti- 
mate son ış given ashare ın the father's 
property. Whatever may be the reason 
whether ıt be that among Sudras concu- 
binage was popular, or, whether it be that 
the Aryans found the inhabitants of this 
country whom they compendiously called 
Sudras marrying without ceremonies, or 
whether it was the practice to beget child- 
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ren on slave girls, whatever be the reason, 


in one case and in one case only 
was the illegitimate son given a rə- 
cognized position in the matter of 


inheritance and theshare which he got 
was not by virtue ofany right which he 
acquired by birth but in the first instance 
by the pleasure of the father and if the 
father died without dividing the inheritance 
the sons were directed to give a half share 
to the illegitimate half brother. In the 
case of an appointed daughters son and 
dattaka son they hada definite place in 
the family and their position was assured. 
But for the birth of an aurasa son they 
would take the whole of the inheritance, 
Owing to the subsequent birth of an'auraea 
gon they had to take asubordinate place. 
What applied to them cannot be said to 
apply to an illegitimate son. With great 
respect I am unable to agree with the learn- 
ed Judge's view that the illegitimate son 
had a right to asharein the family property 
in the beginning and not merely a right to 
maintenance. In the case of the illegiti- 
mate sons of the three regenerate clesses 
the texts distinctly laiddown that he is 
only entitled to maintenance, [tis only in 
the zase of Sudras that he was given a share. 
Even the 11 illegitimate sons had only a 
right to be maintained in competition with 
an aurasa son. It is only inthe absence of 
the first class the second comes in and in 
the absence of the second the third comes in 
and so on till a Sudra wife's son is reached 
and he gets only l/10ofthe inheritance 
even though all the previous sons are non- 
existent. 


the beginning and ıt was subsequently cy 
down to a right to maintenance Thoy/ 

in one portion of his judgment the le 
Judge treats the illegitimate son as pi 
the 12 sons, at page 70* he observes ‘gy 
opinion that the illegitimate son og 
is one of the classes of sons r, 
Hindu Law and allowed 4 
addition to the 12 classes 
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Yajnavalkya fare not sons at all; but when 
the family was small andit was found 
necessary to have-as many sons as possible 
all that came into the net wes considered 
good fish. As was said by the Psalmist 
“Happy 18 the man that has his quiver full, 
of them.” In those days when property 
and person had to be defended against 
attack from man and beast all the arrows 
that came into the quiver were considered 
good and no scrutiny was considered neces- 
Sary to see whether the arrows really belong- 
ed to the man zwho owned the quiver cr 
were other people's arrows. "The considera- 
tions which prevailed in days when the 
family had to be guarded night and day 
from enemies did not weigh with the law- 
givers and jurists when the country became 
gettled and life and property became Secure, 
Though concubinage was allowed among 
the upper classes and though marriages 
outside the caste were permitted by custom 
‘and recognized by law yet at a later stage 
and in more settled times marriages out of 
caste were given up and illegal connections 
‘and marriages were discountenanced and 
discouraged. In Thangam Pilla v. Suppa 
Pallar (15) it was held that among Sudras 
an illegitimate son is entitled to maintain 
a Suit for partition of the family property 
against his father'slegitimate sons Mut- 
tuswami Ayyar, J. and Wilkinson, J., 
observed after referring to Ranop v. 
Kandoji, (2) and Rajagopala v. Doraisama, 
Appeal No. 84 of 1885 (unreported) and 
Parvathi v. Thwrwmalas (3) “that the ordin. 
ary incident of the status cf an illegitimate 
son was a right to be maintained, 
‘that among Sudras, a specific share 
was allotted as a special case on account of 

e limited importance attached to 
than a 
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held that “in 
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putra or illegitimate gon 
slave girl 18 a co-parcener with his 
egitimate brother in the ancestral estate 


and wil take survivorship.” Sir 
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Richard Garth, O. J., and Beverley, J., 
observe at page 715* “This case of an 
adopted son appears to us very analogous 
to that of an illegitimate son. In both 
cases there is the same sort of imperfect 
brotherhood to the legitimate son, and in 
both the superior position of the legitimate 
son is recognised by his receiving a larger 
share upon partition" “Wesee no reason, 
therefore, why anillegitimate son should 
be in a worse position than an adopted son 
as regards his succession by survivorship 
to the legitimate brother, It is obvious 
that practically speaking ina family com- 
posed partly of legitimate and partly of 
illegitimate sons, the fact of either a legi- 
timate or illegitimate son dying before 
partition would result in the augmentation 
of the shares of the survivors upon parti- 
tion” and tkey approved of the decision 
in Saduv. Baiza and Geny (11), AsI 
have already shown that the mere fact 
that an adopted son takes a smaller share 
than an illegitimate son when partition 18 
effected with an aurasa son 18 no ground 
for holding that the illegitimate son 18 
equal if not superior to the adopted son. 
By adoption the adopted boy becomes not 
merely for practical purposes but for all 


purposes of inheritance and perform- 
ance of ceremonies a gon born of 
the wife, who participates in the 
adoption. The reason why the adopt- 


ed son 18 given ith share of the aurasa 
son is that the law gives the aurasa son 
the wholeof the inheritance and inasmuch 
as the adopted son has left his family and 
isprevented by law from entering hig 
natural family he 15 given a share in 
the adopter's family. But in the case of 
the illegitimate son of a Sudra a special 
rule 18 enacted and that special rule 
should not be taken as forming part of 
the rules of inheritance with regard to 
legitimate sons. With great respect I am 
unable to follow the reasoning of the 
learned Judges. It was only in the case of 
Sudras that the illegitimate son is given 
a share., In the case of the regenerate 
classes he is only entitled to maintenance. 
The reason of the illegitimate son of 
a Sudra getting a share may or may not 
beclear , but the absence of the reason 18 
no ground for holding that hie position 
could be determined by the quantum of 
the share taken by him in his putative 
father’s property. This decision of the 
Calcutta High Court was affirmed by the 
Privy Council in J ogendro Bhupatt Hurro- 
“Page of 11 O.—[Ed ] 
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chandra Mahapatra v. Nityanand Man 
Singh (12). Sır Richard Couch ın delivering 
the judgment of ther Lordships observed 
at page 1564: “It appears that in the 
course of the argument the question was 
put to the learned Counsel by the Ohief 
Justice asto what would be the case if, 
instead of the legitimate son being the one 
who had died, the illegitimate son had 
died, and the legitimate son survived, 
aud it was apparently admitted that in 
such a case-the legitimate son would take 
the share of the illegitimate son by sur- 
vivorship. If that beso, their Lordships 
cannot- see any reason for holding 
that the illegitimate son would not take by 
survivorship in the case of the death of 
the legitimate son. It cannot be a different 
fight, in.the one case a right by survivor- 
ship, and inthe other, no right by sur- 
vivorship.” Their Lordships’ approval of 
the decision in Sadu v. Barza and Genu 
(11) seems to have been influenced by the 
admission of Counsel No doubt, if there 
is a right of survivorship between an 
legitimate and a legitimate son, the 
survivor must succeed to the whole of the 
property. But, the question is, was there 
a right of survivorship between the legi- 
timate son and the illegitimate son. If 
they live as members of a joint family 
the right to survivorship may exist 
between the two. It is unnecessary to 
canvass this position as the decision in 
Sadu v. Barza and Genu (11) is held to 
be good law and has been followed in 
Several cases. 


In Chunnammal v. Varadarajulu (16) 
it was held that an illegitimate son ofa 
Sudra was entitled to half the share of 
his putative father and the widows were 
entitled to the other half, Oollins, O. J. 
and Handley, J., after referring to Jogen- 
dro Bhupatt v. Nattyanund Man Singh (13) 
observe “This decision of the Oalcutta 
Court was no doubt dissented from 
by this Court by Parvathi v. Thirumalai 
(3), and to that extent the authority of 
that Madras case is shaken by the Privy 
Oouneil decision, but that does not affect 
the doctrine established by the Madras 
cases astotheright of the widow to at 
least half when the deceased has left no 
legitimate but only an illegitimate gon,” 
It does not appear from the facts of this 
case that the legitimate sons and the 
illegitimate sons formed members ofa 


(16) 15 M 307 
*Page of 18 Q.—[Ed | 
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joint family. If they were legitima 
they would have succeeded he Ae 
survivorship of the whole of the property 
In Karuppannan Chetti v. Bulokom 
Chetti (17) ıt was held that the sons born 
ofa woman continuously kept by their 
father as a concubine ars ın the ease of a 
Sudra's estate, entitled to equal shares with 
legitimate sons in à suit for partition if 
it 18 the wish of the father that they 
should so participate. The learned 
Judges observe at page 18* “Thereis no 
foundation whatever, for the suggestion 
that the Mitakshara, Part II, Chapter I 
s. XII, cl. 2, refers only to the self-acquirad 
property of the father.” This does not mean 
that the illegitimate son acquires by birth 
a right to the grandfather's estate. If the 
father nde babes householder the ille- 
gitimate son gets a right ; 
Proper; g gat to the father’s 
n Rah v. Govind (18) it was he 
among the Sudra class nerd 
children in certain cases at least do 
herit, The learned Judges in a iim ; 
exhaustive Judgment considered the ed 
bearing upon the point. With due respect 
I may obsərve that they made a mistake 
in thinking that the widow was left out 
when Vijnaneswara considered the rules 
as to inheritance. They also seem to 
think that putrika putra in the text quot- 
edisthe appointed daughter's son ‘nat 
evidently was owing to a mustranslatior 
and. the correct translation as por’ i 
above 18 "daughtere' sons” and xwsq “(66 
of daughters” the word “dauges o 4 yo 
used in the plural form, ý EUR 
ln Sadu v. Barza and Genu (11) Nse Jo / 
Haridas, J, held that the  illegin3? 4 
son and the legitimate son after ihr 
father's death formed members of a Dunt 
family with rights of survivorship’ He 
observed at page 457 “It mustibe allowed 
I think, that the position of a dasi-puty : 
in& Budra family does differ in Several 
respects from that of aurasa putr 
The latter may, during his father's qu 
time, enforce a partition of ancestral 
property, even against the father's w-sh 
Whether the former can do so, has not. et 
formed the subject of 'a judicial 
decision, but should the question Aa 
arise, 1t seems very unlikely that any Ek 
claim on his part would be recognized 
seeing that his right to take a share 


during his f 'u Ji 
Ding ans, fathers lifetime 18 texprerely 
(18) 1B 97. 
*Page of 23 ES En 
- {Page of 4 B,—[ Ed] 


—————— 
— s 


“He is nulhus firus. 


140 


made to depend ‘on the father's choice. 
He goes on to observe that “while admit- 
ting, therefore, that the position of a 
daswputra ina Sudra family does differ 
in important particulars from that of an 
aurasa putra, I am not #@prepared to 
allow that the former is not a member of 
the family at all,nor that he is not a 
co-parcener, and not, therefore, entitledito 
succeed by right of survivorship, His 
legal status as ason is unquestionably 


su 


recognized, and :accordimgly he inherits | 


from his father even before the latter's 
widow; and ifthere are auras putras of 
his father, he succeeds to the father’s 
estate jointly with them. He is clearly, 
therefore, their co parcener. That he is 
their brother, not only ın the popular, but 
also in the legal, acceptation of the term 18 
evident from the Mitakshara, Ohapter I 
s. KILO), (2), where they are spoken of 
both by Yajnavalkya and Vijnaneswara 
as his ‘brethren’ or ‘brothers’ (Bhratarah) " 
The learned Judge is of opinion that the 
illegitimate son could not enforce a parti- 
tion during the lifetime of the father. If 
hecannot enforce partition then he has no 
right to the property in the father’s life- 
time. In other words, he does not acquire 
by birth an interest in the grandfather's 
property. The observation that the term 
“Bratarah” used by Yajnavalkya and 
Vijuaneswara imports an equality of status, 
I regret to observe, does not follow The 
illegitimate son born of a continuously kept 
concubine is no doubt a son in a sense, 
According to English jurisprudence an 
illegitimate son or a bastard is not a son. 
But Hindu Law in 
he case of a Sudra recognizes the eon- 
ship ofa bastard. The use; of the term 
“bratharum™ does not elevate him to an 
equality with the son of the wife or 
dharma patni. That he is a co-parcener 
with the father ın the sense that he has 
an equal right with him in the ancestral 
property 1s denied by the learned Judge. 
The father's co-parcener takes the inherit- 
ance to his exclusion. He can be co- 
parcener only with the legitimate half- 
brother for they are the sons of the same 
father and live in union as members of a 
family. If the father was a co-parcener 
with his brothers or brothers’ sons the 
illegitimate son cannot get a share evenif 
he has a legitimate half brother if the 
legitimate half brother does not seek partı- 
tion from his uncle or cousins. The adopted 
son's position is different. He by-reason 
of hisadoption becomes a co-parcener with 
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his father and getsa right in the grand- 
father's property equal to that of the father 
and, therefore, it is not proper to place 
the illegitimate son on a par with the 
adopted son, Some observations in Meena- 
ksht v Mumandi Panikkan (19) are relied 
upon by the respondents. There the point 
before us did not arise for consideration, 
The competition was between the legiti- 
mate children and the illegitimate 
children of a prostitute. 

In Soundararajan v. Arunachalam Chetty 
(20) it was held that “the illegitimate son 
of a Sudra by a dancing woman! who was 
by profession a prostitute before she came 
into his keeping but who was kept by 
him in continuous and exclusive concu- 
binage thereafter, is entitled to get his 
appropriate share in ithe joint family 
property after his father's death provided 
the connection between his father and 
mother was not incestuous or adulterous,” 
The competition was not between the 
legitimate son and the illegitimate son. 

In Aywswaryananda;i Saheb v Siwajr Raja 
Saheb (21) ıt was held that the illegitimate 
sons of a Raja though they might be his 
sapindas were not entitled to succeed as 
heirs to the collaterals of a Raja and 
consequently they were not entitled to the 
Stridhanam properties of the Ranis. In 
that case the illegitimate sons of the late 
Raja of Tanjore claimed among other 
things to succeed to the Stridhanam pro- 
perty of the Ranis. Spencer and Kumara- 
swami Sastri, JJ., disallowed their claim, 

In Dharmalakshman v. Sakharam Ramji 
Rao (22) on the death of a Sudra his pro- 
perty was claimed by two persons, one of 
whom was his divided brother and the 
other was the illegitimate son of his father. 
Held, that the former was entitled to 
succeed since the illegitimate Bon was 
under Hindu Law excluded from all col- 
lateral succession. The learned Judges 
followed Rawi Mahadu Patil v. Shakuji 
Kaloz (23) and Ramalinga Muppan v. 
Pavadat Goundan (24), After discussing the 


judgment of Sadasiva Ayyar, J., and 
(19) 25 Ind 957, 38 M 1144, 1L W 703, (1914) 
M W. N. 672, 16 M. L T. 270, 27 M L. J, 


353 

(20) 33 Ind Cas 858, 39 M 136, 29 M LJ. 
793, 2L, W. 1247, 18 M L T 552, (1910 1M. W.N 
31 

(21) 92 Ind Cas 228, 49 M 116,A I R 1926 Mad, 
84,49M L J 568 

(22) 55 Ind Qas 306, 44 B. 185, 22 Bom L, R. 
2 


(23) 5 Ind. Cas. 964, 34 B.321, 12 Bom L. R, 
4. 
(24) 25 M. 519, 11 M, L. J. 399, dubio 
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Kumaraswami Sastri, J., in Subramania 
Ayyar v. Rathnavelu Chetty (8) they observe 
at page 190". “The current of decisions is 
strong and uniform and it would require 
very clear texts to induce any. Oourt to 
reconsider the point. There is no such 
express text in favour of allowing an 
illegitimate son a right to collateral suc- 
cession. On the contrary, I think that the 
decisions are fully justified by the Mitak- 
shara and the Mayukha." Then referring 
to the text Shah, J, observes “It seems 
to me very difficult to interpret the word 
* * (brothers) used in the text relating 
to succession as including illegitimate 
sons of the father in the case of Sudras 
and excluding them in the case of other 
classes. Neither Vijnaneswara nor Nilkanta 
in expounding the text has suggested such 
an interpretation; and according to all 
recognized rules of construction such an 
interpretation does not appear to me to 
be correct. The fact that the same word 
js used in the immediately preceding text 
specially relating to Sudras and in the 
commentary thereon with reference to 
illegitimate sons in relation to the legiti- 
mate sons of the same father does not 
appear to me to afford a sufficient basis for 
interpreting the same word 1n two different 
senses when applied to different classes in 
one and the same text expressly relating to 
all classes.” 


Ia Shamu Shripati Powar v. Babu Aba 
Kalwat (25) the facts were: The property 
in suit belongedto one J, a Sudra. In 1878 
J passed aregistered document in favour 
of his: two illegitimate sons, R. and S, 
declaring that they were like legitimate 
Bons with right of heirship to his properties. 
After J's death, R and S lived together 
jointly and enjoyed the property in com- 
mon. In1917, R made ajWill, by which a 
portion of the property was given to his 
legitimate son and another portion toa 
sister of his mistress, The plaintiff con- 
tended that R obtained the properties of 
J by survivorship and could not dispose 
of them by Will. It was held that the 
two brothers, R and S, after J's death 
formed a joint Hindu family in regard to 
the properties in the deed of 1878, which 
they inherited from J, and R had no power 
to dispose of them by Will, At page 3067 
the learned Judges observe: “In any case, 
speaking for ourselves, we are not prepared 


to take the further step in law we are 
(25) 110 Ind Cas. 116, 52 B 300, 30 Bom L. R. 


438, A R.1928 Bom 153. 
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invited by the appellant 
appeal, and to hold that, b 
mate brother succeeds to 
preference to the widow 
legitimate brother and in 
aco-parcenary with the . 
a father and his illegitim 
with him, such as Jag 
and Sakharam, in the 
in Ex. 100, are members o 
family in the only legal 
the term is used with all : 
tions and consequences; 
had such a power in law 
exercise.” The learned d 
the contention that the 
was aco-parcener with hii 
two persons, whether the; 
gons or illegitimate sons, 
a co pareenary, the right 
obtains among them. 

The ease in Ganulal v 
does not help the resp 
held that an illegitimate 
quired to produce success: 
his father. That would : 
co-parcener with his fatl 
the right of an awrasa son. 

In Arumillt Perrazu ` 
barayadu (27) it was held 
of Sudras in the Madras 
adopted son on partition | 
perties shares equally wii 
adoptive father born aft 
Though in the case ol 
classes the adopted son g 
in the case of Sudras 
takes a share equal to the 
son ofthe adoptive fathe 
shows that in the case 
&dopted son takes a mu 
than the adopted son : 
regenerate classes. It m 
this 18 an exception to tk 
to the rights of an adopte: 
Council gave effect toa £ 
for over a hundred yea 
is no text either in the 8 
Mitakshara in the suppo: 
that an adopted son ola 
to half the share ora sh 
of the afterborn son 
father. 

In Ram Suran Goran 


(26) 68 Ind Cas 417, A I R 
(27) 6l Ind Cas 690, 44 M 
340.L J 5641M LJ 33, 
(1921)M W N 540,3 U P I 
W 970,260 W N1,3PL 
A. IL R. 1922 P. 0.71; 48 LA. | 
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Gorin (28) it was held that under the 
Mitakashara School of Hindu Law an 
illegitimate son of a Sudra, not born of a 
female slave, cannot claim a share in the 
family property where his putative father 
has already parted with his interest in the 
property during his life-time; the learned 
Judges held that an illegitimate son did 
not acquire an interest in the property of 
the putative father’s father. 

In Rajani Nath Das v. Nitai Chandra 
Dey (9) 16 was held by a Full Bench after 
an exhausive examination of the original 
texts that "the term dasi putra does not 
necessarily mean the son of a slave-girl 
-but means the son of a continuously kept 
concubine.” The Oaleutta High Oourt 
took a different view on the point and this 
decision brings the law inlinewith the 
Madras view. 

After a careful and anxious considera- 
tion of the original texts and the decided 
cases, I hold that the illegitimate son of 
a Sudra does not acquire by birth an 
interest in the property of his putative 
father’s father and therefore cannot get the 
father’s share if the putative father dies 
undivided from his brother or brother's sons 
or other collaterals, 

Mr. Varadachari presses three points in 
his appeal; the first 1s that the illegitimate 
sonoi a Sudra is not entitled to mainten- 
ance. This point is covered by distinct 
authority and it is unnecessary to discuss 
it at length. In Vellawappa Chetty v. 
Natarajan (29), Ananthaya v. Vishnu | (30), 
Subramania  Mudali v. Velu (31) and 
Natarajan v. Muthiah Chetty (82)1t was 
laid. down that the illegitimate son of a 
Sudra was entitled to maintenance, Apart 
‘rom the authorities there is the further fact 

t the plaintiff's mother brought a suit, 

No. 35 of 1914 on the file of the Sub- 

te Judge of Kumbakonam for main- 

} for herself and the plaintiff. 

„nance was decreed and the decision 

Wa appeal is reported in Pancha- 

pakesa Odayar v. Kanaka Ammal (33). The 

point having been decided between the 

parties it 1s difficult to see how the question 
can be raised now, 


(28) 28. C. 194 

(29) 100 Ind Oas 655,50 M 340,52M L J 229; 
25L W 493, A I.R 1927 Mad 387. 

(30) 17 M. 160. 

(31) 5 Ind Cas 919, 34 M. 68, 7 M. L. T 161; 
(1910) M, W N. 138, 20 M L J 350 

(32) 95 Ind Cas 972, 22 L W. 650, (1926) M. W. 
N. 73, A I R. 1926 Mad 261. 

(33) 42 Ind, Cas. 344; 33 M. L, J. 455; 6 L., W. 
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The next point urged by Mr. Vara 
Ohar is thatthe present suit is barred | 
reason of the decision in O. 8. No. 35 | 
1914 on the file of the Subordinate Judge 
Kumbakonam which came up on appeal : 
A. 8. No. 121 of 1916. In that case tl 
plaintiff's mother claimed maintenance fi 
herself and the plaintiff who was a min! 
at the tune and who was impleaded as 
plaintiff. In the plaint it was definite. 
stated in para. 7 that “ under these ci 
cumstances the lst defendant 18 bound t 
law, justice and custom, to pay out of tl 
family properties inclusive of the properti 
of the said Venkataramana Odayar in h 
possession, the amounts necessary for maii 
tenance, apparel, ete , until the 2nd plainti 
attains majority or during the life-time t 
the plaintiffs and until the minor daughte: 
are married," ete, In para 12 the avermer 
is * As the 2nd defendant is the undivide 
son of the lst defendant and therefore entit 
ed (to a share) inthe family properties and t 
the 2nd defendant is bound to maintain tt 
plaintiffs, etc , and to make some arrang 
ment in respect of the suit, he has bee 
added herein as a party." In prayer No. 
therei8 a direction to the defendants to pa 
plaintiffs in advance in two instalments 
year thə sum due at the rate mentione 
below for maintenance, apparel and othe 
expenses of the plaintiffs and of the sai 
girls until the 2nd plaintiff attains majoril 
and gets his share 1n the family properti 
or during the life-time of the plaintiffs, fc 
the expenses of his education, etc. of the Zn 
plaintiff and forhouse-rent, The phrase “du 
ing the life-time of the plaintiff" 16 relied o 
as showing that the prayer in the plaint wt 
for maintenance for life of the preser 
plaintiff. When the averments in paras. 
and 12 are to the effect that the 2nd plain 
iff 15 entitled to maintenance till he coul 
bring a suit for possession of the famil 
properties itis not proper to attach an 
importance to the expression “during th 
life-time of the plaintiffs” as showin 
that the prayer was for maintenance of th 
plaintiff during his natural life. No plea we 
raised as to the maintenance of the plainti 
after the period of minority and no 1ssue WÉ 
framed as regards the lability of the di 
fendants to maintain the plaintiff after Lb 
attained majorityand the learned Judg 
who decided the case specifically stated 1 
para. 28 of hıs judgment : “In the resu. 
there willbe a decree for plaintiffs entit 
ing each of them to receive maintenance t 
Rs. 20 per mensem from defendants Nos. 
and 2 during the period of the natural lil 
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of the lst plaintiff and till 2nd plaintiff 
attains majority.” It is urged that the 
decision is either res judicata under s. 11, 
Civil Procedure Code or that it 18 barred 
by O II, r.2 Explanation V ofs.1llis as 
follows:—“ Any relief claimed in the plaint, 
which is not expressly granted by the 
decree, shall, for the purposes of this section, 
be deemed to have been refused.” Plaints 
in the mufassl are as & rule prolix and 
contain a number of unnecessary averments, 
They should not be construed too strict- 
ly and in construing a plaint the whole 
of the plaint must be considered and 
not a stray clause here or a stray 
clause there. When the plaint contains 
distinct averments that the 2nd defendant 
is the undivided son ofthe lst defendant 
and therefore entitled to a share in the 
family properties and the plaintiff 18 en- 
titled to maintenance till he attains major- 
ity or until he is able to sue for a share it 
would not be right to attach anyimportance 
to the phrase in the prayer “during the 
life of the plaintiffs.” The plaint was not 
understood by the defendants as contain- 
ing a claim for maintenance during the 
naturallife of thesecond plaintiff. If that 
wasso a distinct issue would have been 
raised and it would have been considered. 
In applying the rule of res judicata as con- 
tainedin s.l!lthe Court should not be 
guided by stray clauses here and there but 
should consider the averments in the plaint 
and the contentions of the parties and the 
issues raised’ and the decison thereon. I 
hold that the present suit is not barred by 
the principle of res judicata on account of 
the decison in A. S. No. 121 of 1916 


It 18 next urged that the suit is barred by 
O II, r. 2, which says that “ Every suit shall 
include the whole of the claim which the 
plaintiff is entitled to make in respect of 
the cause of action.” This rule does not 
apply tothe present case. The mother 
sued, for the maintenance of the plaintiff 
during his minority and left the right of 
the present plaintiffto be fought out after 
hs became a major. She asked for mam- 
tenance for herself and for her minor son 
and daughters and she was not bound to 
claim on behalf of the plaintiff his share of 
the family properties. I do not think there 
js anything in this contention. 


The next point is as regards the rate of 
maintenance. The plaintiff claims Rs, 300 
a month. The learned District Judg 
awarded 1-30th of the family income which, 
gomes to Rs. 110. 
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ferred a Memorandum of Objections against 
this portion of the decree. The question 18 
what is the proper amount Itis urged for 
theappellantsthat, being an illegitimate son, 
he should be given only just enough tolive 
on, In allcases of maintenancethe Oourt has 
to see what the position of the plaintiff 
claiming maintenance is and what the in- 
come of the family 1s. Though the plaintiff 
may be an illegitimate son yet he is the 1l:e- 
gitimate son of a wealthy man who, during 
his lifetime, maintained him in affluence 
and treated him as ason. Whena man is 
accustomed to a certain mode of life he 
should not be made to suffer by reason of 
something for which he is not responsible. 
Where the family income is sufficient 1t 18 
but just that those who have a claim upon it 
should be given a reasonable amount. The 
finding of the learned Judge 1s that the 
total income of the family is Rs. 43,000 a 
year. Ifthe plaintiffs father had divided 
from his brother before his death the plaint- 
iff would have been entitled to half the 
father’s share and his income would have 
been at least Rs. 10,000 andodd, The 
plaintiff, as appears from the evidence, was 
treated by the father as if he was going to 
inherit the property. In other words, he 
treated himasa son. Taking all the cir- 
cumstances into consideration I think 16 
would not be too much to award him maim- 
tenance at the rate of Rs, 250. a month 
which will be a charge on the family pro- 
perty. In this view it ıs unnecessary to 
consider the cases of Gobinda Rani Das v. 
Radha Ballabh Das (34), Ananthaya v. Vish- 
nu (30), Subramanaya Mudah v. Velu (31), 
and Natarajan v. Muthiah Chetty (32). Hach 
case depends upon the circumstances ap 
péaring in it and no hard and fastrv 
can be laid down to govern all cases. ^" 
Court should not be niggardly in awa 
maintenance where the person cl 
maintenance has been accu~’ 
tain mode of life and whc. 
maintenance awarded wo? 
ship upon the family 
whole of the incom 
perty. 

The next po! 
learned " " 
ma" 
g 
|| 


A 
F 
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The plaintiff has pre- `n 
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, Should beg distinct demand in cases of main- 
tenance in order to sustain the claim for 
the arrears. Vide, Parvatibar v. Chatru 
Lvmbaji (35). tis suggested for the ap- 
pellants that the plaintiff was given a 
small amount during his minority and there- 
fore he should be given the arrears only at 
that rate. It does not appear that he ap- 
pellants offered to pay the small am.unt of 
maintenance that was decreed during the 
minority after he attained majority, The 
attitude that they took up was that he was 
not entitled to anything. That being so 
there is no reason why the plaintiff should 
be given the arrears of maintenance at the 
rate decreed in A.S. No. 191 of 1916. That 
rate was fixed only during his minority, 
After he attained majority different con- 
siderationsarise and I see no reason to refuse 
him arrears of maintenance at the rate 
awarded by this Court. 

The respondent wants an increase of the 
amount given for his marriage expenses, I 
do not see any reason to increase theamount 
which I consider to be sufficient for his 
marriage expenses 

. The plaintiff claims a house to live in. 
The amount we have awarded ıs sufficient 
‘for his maintenance and as he is not à mem- 
ber of the family he has no right of resi- 
dence in thefamily and therefore he 18 not 
entitled to be given a house to live 1n. 

In the result the appeal 1s dismissed with 
costs and the memorandum of objections 1s 
~ allowed to theextent of Rs 250 a month 
with arrears. Parties will pay and receive 
proportionate costs on the memorandum of 
objections including Advocates’ fee. Two 
sets of Vakils’ fee underr. 46 payable to 
appellant. 


Pakenham Walsh, J.—The plaintiff 
this case, one Gopala Odayar, is the 
‘timate son of one Venkataramana 
". The latter had a brother, Pan- 
“dovar, who is dead leaving 

lst and 2nd defendants. 

ant has been adopted to 

180 has been struck off, 

t 18 Panchapakesa 

`a 4th and the 5th 

of Venkata- 

^4 as the 

Tovar 
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the rate of Rs. 110a month with an allowance 
of Rs. 750 towards marriage expenses 
Defendants Nos. 1 and3 have appealed 
against the decree alleging in the main 
two legal grounds for holding that a 
decree for maintenance cannot be made 
in this case and further objecting to the 
quantum of maintenance allowed, A 
memorandum of cross-objections has been 
put in by the plaintiff against the 
decision of the lower Court holding that 
he ıs noi entitled to a share ın the family 
properties and also against the quantum of 
maintenance awarded. The ceross-memo- 
randum of objections as involving the 
most important point was argued first, 

It was admitted that as the law stands 
at present the ruling of the lower Court 
that the plaintiff 18 not entitled to a share 
in the joint family property 18 correct 
but the plaintiff has asked usto make a 
reference to a Full Bench as to whether the 
decisions in Krishnayyan v. Mutthswami 
(D), Ranoji v. Kandoji (2), Parvathw v. 
Thrumalaa (3),Karuppa Goundan v. Kumara- 
sami Goundan (4), Gopalasama Chet v. 
Arunachalam Chetti (5), Vasvanathaswamy. 
Naiker v. Kamu Ammal (6) and Naga- 
rathnammal v. .Chinnu Sah (7) were 
correct, It is urged that doubt has been 
thrown on the correctness of these decisions 
by the decisions in Thangam Pillar v. 
Suppa Pillar (15), Channammal v. Varada- 
rajulu (16), Karuppannan Chetti v. Bulokam 
Chetii (17), Ramalınga Muppan v. Pavadai 
Goundan (24),  Subramamia Ayyar v, 
Rathnavelu Chetty (8) and certain remarks 
in Soundarajan v, Arunachalam Chettr (20) 
as well asin some other cases quoted. It 
may be stated at the outset that not a 
single case has been decided on the point 
in question in favour of the plaintiff's 
contention, but the argument is that if 
other decisions are pressed to their logical 
conclusions and if certain remarks, which 
are really obiter, in those cases be taken 
into account, there is sufficient room for 
doubting whether the uniform course of 
decisions has been correct and whether 
a reference should not be made. It will 
be seen, therefore, that the plaintifi-res- 
pondenit's learned Advocate has got to 
make outa very strong case before he can 
show that a reference should be made 
questioning a couise of decisions uniform 
for forty years, and especially 18 this go 
in a matter of succession. Their Lordships 
of the Privy Council have remarked 


To alter the law of succession as establish- 
ed by a uniform course of decisions, or 


i 
» 


) 
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even by the dicta of received treatises, by 
some novel interpretations of the vague 
and often conflicting texts of the Hindu 
Oommentators, would be most dangerous, 
inasmuch as 16 would unsettle existing 
titles." Vide, Thakoorain Sahib v. Mohun 
Lal: (36) In this case, there ıs also the 
objection that if the view contended for 
by the plaintiff 1s correct, we should be 
introducing into Southern India or at 
least into some parts of it a novelty ın the 
shape of a co parcenary family some of 
whose members are females, 

It may be as well at the outset to state 
the law as it stands at present by the 
decided cases. The claim of a Sudra’s 
illegitimate son to succeed to his putative 
father’s estate depends upon a text of 
Yajanvalkya which also appears in a 
shorter form in Manu. The text, which, as 
quoted by Vijnaneswara, 15 really the 
last half of Sloka No. 133 and the whole of 
Sloka No. 134, runs as follows :— 

“A son begotten on a dasi by a Sudra 
becomes even the partaker of a share by 
(the father’s) choice. 

After the death of the father, the brothers 
should make him a halfsharer. An 
illegitimate son of a Sudra,if brotherless, 
can take the whole, unless there 18a son 
to (any of) the daughters (of the Sudra),” 
(pages 219 and 220 of Mandhk’s work). I 
have given this translation of Mandlik 
rather than that which is found 1n Setlur’s 
work, because we find in the latter “in 
default of daughter’s sons” with the 
apostrophe in the singular whereas the 
word  '"duhwrunam" ıs plural in the 
original text. This difference between the 
genitive singular andthe genitive plural 
18 of considerable importance because of a 
certain argument that has been raised 
on the supposition that 16 is a genitive 
singular with which 1 shall deal later. 
Now all the decisions have held that the 
property to which a Sudra’s illegitimate 
son can succeed under this text is the 
property ofa separated father and that he 
18 not a co-parcener with his father’s 
undivided brothers, nor can he succeed to 
his father's collaterals, This has been the 
uniform course of the Madras decisions 
and those of other Indian High Oourts and 
the learned Judges have steadily refused to 
extend the rights of a Sudra’s illegitimate 
son so as to make him either a co-parcener 
with his father’s undivided brothers or a 
successor to his father’s collaterals. In 


(36) 11 M. I A 386atp 403; 7 W, R 25; 2 Gar. P. 
O,d, 289; 1 Suth, P, C. 281; 20 E, R, 146, 
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the Caleutta High Court, it was held 
during & long series of cases that as & 
female slave, “ dasi”, was extinct in these 
days, a "dasiputra" could not exist and 
that the teat for pr ^l nurposes had 
ceased to be operative at all, but the 
decision in Rajan Nath Das v. Nitai 
Chandra Dey (9)overruled this catena of 
decisions and brought the Oaleutta view 
into uniformity with that held in Madras, 
In Jogendro Bhupat. Hurrochandra Maha- 
patra v. Nityanand Man Singh (12) which 
went up to the Privy Oouncil, ıt was neld 
that under the Mitakshara, among Sudras, 
where a father left a son by a wedded 
wife, and an illegitimate son, the ordinary 
rule of survivorship incidental to a family 
co-parcenary applied, and the illegitimate 
son, having survived the legitimate, was 
held entitled by survivorship to succeed 
tothe family estate on the death of his 
brother without male issue. This was an 
impartible estate but the rules applicable 
were the ordinary; rules pertaining to a 
Sudra family under the Mutakshara. In 
Thangam Pillar v Suppa Pillar (15), it was 
laid down that an illegitimate son of 2 
Sudra could maintain a partition suit 
against his legitimate brother. In Chin- 
nammal v. Varadarajulu (16), it was held 
that an illegitimate son and his father’s 
widow would divide the family property 
equally in default of legitimate sons. 
The same principle was affirmed in 
Karuppannan Chettw v. Bulokam Chetti (17), 
as regards his dividing equally with the 
legitimate sons. In Ramalinga Muppan 
v. Pavadaw Goundan (24) it was held that 
the legitimate son of a Sudra’s illegitimate 
son was entitled to take the share in the 
property which his father would have 
taken had he survived In Subramania 
Ayyar v. Rathnavelu Chett (8) 1t was held 
that where an illegitimate son, who, if 
he had survived his putative father, vould 
have inherited his estate either alone or 
along with others, dies leaving no issue, 
widow or mother, his putative father 18 
entitled to succeed as his he. This is as 
far as the Courts have gone. 

But as the matter is of considerable 
importance, we permitted it to be argued 
and this hes been very fully and ably 
done by both sides. The main argumenis 
in plaintifs favour may be summed up 
thus; that the illegitimate son ofa Sudra 
stands on a level with the other sons 
except as regards the amount of property 
io which he ıs entitled, that his right to 
represent his father cannot be preventod 


146 BATRINASAB, 


by the survivorship of his fai 
ed brothers, that the text o 
in the Mitakshara occurs 
which deals with unobstruc 
bandha inheritance, that h 
perty cannot be confined t 
of a separated house-holde: 
verse in the Mitakshara re 
a cutting down and not an. 
the rights of a Sudra's ill 
compared with what he ha 
to previously. 
The argument founded oi 
ihe Mitakshara is evidently 
has been urged before but 
acceptance, However, as it 
set out in much detail in 
ments and as it forms 
weapon in the armoury of t 
may be useful to give it 1n £80; 
It is important to note in 
that Vijnaneswara does not 
is first of all going to deal wi 
ed and then with obstructe 
Chapters, sections and headi 
do not occur in the origin 
placitum runs thus: “F 
reference to its classification 
and divine, has been explain: 
tion of heritage is now exp 
mage Of Holiness” (i. e., 
Placitum 2 says “Here the 
(daya) signifies that wealth ^ 
the property of another, solel 
(his) relation to the owner," 
3, "It ıs of two sorts; 
(apratibandha) or liable t« 
(sapratibandha)" which Vijn 
proceeds to define. Placit 
"Partition" (v1bhaga). Then 
sideration of the texts from 
the last of which in the Chap 
and a half Slokas dealing w 
illegitimate son. Chapter 
placitum No.1 “That sons, 
secondary, take the herita 
shown. The order of suce 
allon failure of them, is r 
It is quite true that some 
and noticeably Sarasvati Vi 
menting on Yajnavalkya reg 
about the Sudra’sillegitimat 
ing the discussion on partit 
structed heritage. Vide para 
vati Vilasa at page 163 of Se 
Inheritance. But 1t appears t 
for the appellants, that - 
might as easily be regarded 
tion by sons during their fat] 
(2) Partition by sons after his 
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Findi, -. west that daughter's Eo 
which' must mean “as far as daughte 
Sons", (since widows and daughters b 
already been dealt with by Yajnavalkya) : 
to share the property with the illegitim, 
son who has no legitimate brothers, il 
have deduced that the property spoken 
must be the property of a separated hou 
holder. Itis in this connection that 1 
genitive plural “duhitrunam,’ in the text 
of importance. Suggestions have been mt 
that the text originally referred to an ** 
pointed daughter's" sons and that t 
having been lost sight of, widows a 
daughters were afterwards introduced ex 
in preference to daughter's sons. Th 
can be only one appointed daugh 
and, therefore, 1t seems clear that the t 
didnotrefer to the sons of an appoint 
daughter. This renders it unnecessary 
consider passages from Mullers “Sac: 
Books of the East" which have been quo 
to us to show that in reading tbe texta 
Manu we may introduce the word *appoi 
ed" before the word "daughter" where 
context required ıt, In fact this genit 
plural “duhitrunam” deals afatal blow 
the plaintiff's contention thatthe illeg 
mate son of Sudra ranks as a real son 
heriting to his father exactly like the ot 
sons but merely taking a smaller share 
the property. I am of opinion thet 
must construe the property referred tc 
the text in question by the text its 
which 154 special provision and if that 
done, the inclusion of daughter’s sons 
heirs sharing the estate of the illegitim 
son in default of legitimate sons would 
once suggest that the property referred t 
the property of a separated house-holder 
The next contention 18 that this ille 
mate son is equal to a legitimate 
in every way except as regards ^ 
extent of the property which he tah 
The learned Advocate for the plain 
practically admitted that he has not c 
important right of a legitimate son, name 
that of claiming a partition with his fath 
But ıt was argued that the lack of this ri 
does not exclude recognition of his right 
his father's property by birth and in t] 
connection s V, placitum 10 of Vijnan 
wara was quoted where he states “althou, 
he (that 1s,the grandson) has right 
birthinhis father's and in his gr&r 
father's property, still, &1nce he is deper 
ent on his father in regard to the pateir 
estate, and since the father had a pi 
dominantinterest as it was acquired | 
himself, the son must acquiesce in | 
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ather’s disposal of his self-acquired pro- 
erty.” The emphatic opinion of Medhatithi 
juoted in Rajam Nath Das v. Nutar 
Jhandra Dey (9), the opinion of Sarvajna- 
larayana’s commentary on Manu quoted on 
age 689 of the same judgment, the com- 
nentary of Balambhatta quoted in Subra- 
nania Ayyar v. Rathnavelu Chetty (8) 
ind the verse of Manu, "Neither brothers, 
ior parents, but sons, are heirs to the 
state of the father"—quoted in s. Al, 
lacitum 33 by Vijnanesvara are relied 
m to show the high standing of the 
llegitimate son of a Sudra. There is 
10 doubt that Medhatithi’s expression 
uta eva is very emphatic and with due 
espect I agree with the contention 
ifthe learned Advocate for the plaintiff 
hat this emphasis 18 not sufficiently brought 
ut in the translation of the passage on 
rage 688* of the report which runs, “This 
8theson begotten by a Sudra on a woman 
hough not married to him (anoorhava) or 
pointed (for raising issue) (amwuktaya)", 
nd that the emphatic (suta Eva) might 
16 better brought out if the sentence were 
ranslated thus: “One begotten, etc.—is 
erily a son." It isalso true that Vijnanes- 
vara himself knew of Medhatithi’s com- 
oentary on Manu for he mentions him in 
. VII, placitum 13. Still Vijnaneswara 
nd not Medhatithi is the authority we 
iave to follow and one cannot conclude 
hat because he mentions Medhatithi he 
greed with him on the point Balambhatta 
0 doubt infers from the word “hareth” 
hat the illegitimate son takes like a legiti- 
nate son, a point wiuch has been mention- 
4 by Kumaraswami Sastri, J. (now Bir 
unaragswami Sastra, J) in Subramania 
à v. Rathnavelu Chetty (8) whose 
üdgment is one of the main reasons urged 
m us for making a reference. But Balam- 
hatta gives the illegitimate son of a Sudra 
reference over even the adopted son, who, 
16 says, 18 only a dasa. Balambhata is not 
n authority in this presidency and he goes 
osuch lengths in favour of women that 
t has been even thought, that his com- 
nentory was written or at least inspired by 
,woman. (For remarks on Balambhatta 
ee Bhagwan v. Warubar (10). As 
egards the use of the word ''hareth" in the 
ext, it has been pointed out to us that the 
ame word occurs in verse 123 which refers 
o the mother taking a share when the sons 
livide after the death of their father. Here 
learly the mother does not take by right of 
irth, so that Balambhatta’s argument 
Page of 48 Gd, TT 
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founded on the use of the word ‘hc 
Narayana’s commentary is of c 
stronglyin favour of the illegi 
under this verse, for he says “D 
the father, he takes a share, bu 
not so directed he takes only mai 
Vide Rajam Nath Das v. Nita 
Dey (9). I find myself unable to : 
the translation which the appella 
ed Advocate suggests namely, that 
put afullstop at the end of ‘ 
gyanatasthu" and read 16 “direc 
father he takes a share but not a 
directed.” No authority has b 
forsuch a translation and it 
next words,‘ Jivanamatram Hara: 
him take maintenance)” in the 
ever, Narayana 18 also not an 
in the Madras Presidency. As 1 
text from Manu in s. XI, plac 
Setlur’s work quoted above, 1 
strongly urged before us for t 
dent that as this textin Manu, 

verse 185, follows the text reg 
Sudra's illegitimate son in ver 
was evidently intended to includ 
one of the sons referred to wh: 
preference to brothers. We are 

position of basing the law on 

even on Yajnavalkya but only on 
kya as expounded by Vijnanes 
textin Manu runs “ason who 18 
by a Sudra on a female slave 
female slave of his slave may, if 
(by his father), take a share (of t 
ance) : thus the law 18 settlec 
Sacred Books of the East, Vol. - 
364). It 18 to be noted that there 
said in Manu in verse 179 as 
permission is required for th 
illegitimate son to take a sha 
commentators have held that 161 
mission of the brothers and som: 
16 18 that of the sovereign, to 
estate would otherwise eschea 
required. The latter is the : 
Vishwarupa. [Vade his comment: 
navalkya, Book II, verses 133 anc 
ed on page 692 of Rajam Nai 
Nitar Chandra Dey (9)) The 
basic difficulty in the ciaim p 
for the illegitimate son rankr 
with legitimate sons, either on - 
Manu or on that of Yajnavalkya. 
one of the twelve sons reoo, 
Manu. Yajnavalkya’s list of t 
does not, 16 is true, coincide w. 
Manu. Heleavesout the “parasa 
corpse) the son whom a Brahmi 
through lust on a Sudra female, 
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up the number by adding the “putrika’ 
son whom Manu provides for separately; 
but he also does not include the Sudra's 
illegitimate son in the list oftwelve sons. 
The learned Advocate for the plaintiff-res- 
pondent had to admit that a Sudra’s illegi- 
timate son could not be found referred to 
in any section until we come to this s. XII. 
Further, while in Manu the principal and 
subsidiary sons take in default of the son 
of higher rank, the Sudra’s illegitimate 
son 18 in a different category altogether. 
He takes his share or half share (whichever 
it may be) not in succession to any class 
of sons but apparently with them. So 
the Sudra’s illegitimate son cannot be said 
to be in Manu at all in the same category 
as the twelve sons just mentioned before 
by him Any argument attempted to be 
founded upon the order 1n which he appears 
in Manu clearly disappears when we come 
to Yajnavalkya. As mentioned above, the 
verse 1n 8. XII is really the second half of 
Sloka 133 added to 134, The first part of 
Sloka 133 18 "this law is propounded by 
me in regard to sons equal by class.” 
The differences in sons due to the caste 
of the wives having vanishedin Yajna- 
valkya, the classification was one by legal 
right, so that the claim of the sons equal 
on this basis ends naturally, as Vijnanes- 
wara makes 16 do, in the middle of Sloka 
133 and it cannot, therefore, be argued that 
a Sudra’s illegitimate son was meant to 
be put in the same class. The whole 
classification of sonsin Yajnavalkya pro- 
ceeds on a different basis from that ın Manu. 
Yajnavalkya confines his list so as to apply 
to persons of equal class and his text 
No. 133 would not have been applicable 
if he had taken Manu’s list since ıt would 
not have applied to the last of the twelve 
sons in Manu, that borne by a Sudra wife 
to a Brahman. Yajnavalkya is concerned 
with providing for sons of married wives. 
In Manu, the son ofa Brahman by a Sudra 
woman is one of the twelve sons though 
he gets nothing at all, while according to 
Yajnavalkya he would get maintenance. 
In the Mitakshara, the Sudra’s illegitimate 
son does not inherit in default of an aurasa 
son, but in certain contingencies along 
with him. In the cases of the twelve other 
sons mentioned in the Mitakshara, there 
is no question of their sharing with the 
widow, daughter or daughters’ sons So 
16 is clear that the Sudra’s illegitimate 
son mentioned ın s.XII standson a footing 
quite different from that of the twelve sons 
previously mentioned. In the text under 
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consideration, we find, therefore, severel 
features which go strongly to support the 
view that it is a special text introducing 
a special rule and that the illegitimate son 
does not stand on the same footing nor 
is the property referred to the same as 
in the case of legitimate sons. The fathor 
has evidently a choice at least as regards 
whether he will give him more than helt 
the share, a position which under the 
Mitakshara the father cannot occupy except 
with reference to his separate property. 
Then it ıs to be noted that 1t 18 said that 
the brother should make him a half shearer 
after the father’s death, not that he should 
take as a half sharer, and lastly, we have 
the inclusion of daughters’ sons with whom 
he is to share the property. 

I next come to the argument sought to 
be founded on representation It has been 
strongly pressed that theonly logical con- 
clusion from the decision in Subramaman 
Ayyar v. Rathnavelu Chetti (8) that the 
putative father succeeds to his illegitimate 
son is that the illegitimate son represents 
his father and that he must, therefore, 
represent him for all purposes and for all 
his property. Ithas been frequently observ- 
ed that the scheme of Hindu Law ıs not 
a logical one. Their Lordships of the 
Privy Council ın considering the text 
in question in Jogendro Bhupatw Hur. 
rochandra Mahapatra v, Nityanand Man 
Sangh (12), say emphatically “it cannot be 
said that at his birth he (e. e., the illegi- 
timate son) acquires any right to share 
in the estate in the same way as a legi- 
timate son would do" We are told that . 


E 


t 


this ıs an obiter dictum and was not^—. 


necessary for the determination of that 
particular case. But itis a dictum of very » 
great weight being founded on a considera-, 
fion of the text in question. It has been 
pointed out to us by the learned Advocate 
for the appellants that the law of repre- 
sentation as considered by Vijnaneswara 
in s. V 1s clearly with reference to the 
grandsons’ right to a sharein the grand- 
father’s property They are distinctly stated 
in placitum 2 to have by birtha rightin 
their grandfather's property. Their father’s 
position if he dies 1s merely taken to show 
the quantum to which his sons will be 
entitled and 1t 1s to be noted that the word 
used ın the commentary 18 the adjective 
Pwrwam and not the genitive Patruh (of 
the father), and so alteo ım the text of 
Yajnavalkya itself the word 18 Prtritah “ae. 
cording; to fathers,” and so translated both 
by Ool »rookeand Mandhk. Itis the dig- 
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tribution of the grandfathers pro- 
perty and not the right to it that is 
adjusted through the respective fathers, 
so that the property is not contemplated 
as descending from the father. The 
decisions have uniformly held that the 
co-parcenary of theillegitimate Sudra’s 
son with his legitimate brothers is caused 


only by the death of the father and it: 


has never been held that the illegitimate 
son is a co-parcener with his father still 
less a co-parcener with his father’s co- 
parceners. In Dharma Lakshman v. Sakha- 
ram Rami Rao (22) in which the case most 
strongly pressed upon us Subramania 
Ayyar v. Rathnavelu Chetty (8) was con- 
sidered, a very decided opinion was ex- 
pressed against a co-parcenary between 
the putative father and his illegitimate 
son. It has of course been strongly urged 
that Vijnaneswara himself expressly bases 
partition on a previous right and that 
a co-parcenary cannot come into existence 
merely by a person's death, As stated 
above, the view which has been taken by 
the Courts of the position arising from this 
text is that the co-parcenary does begin in 
this particular instance with the father's 
death and depends on it though ina parti- 
tion before the putative father's death the 
illegitimate son shares the separate estate of 
his father with his legitimate brothers and 
that it is the existence of the co-parcenary 
which gives the subsequent right to 
partition between the legitimate and 
illegitimate sons and to aright of survivor- 

ship between them. The result may be 
illogical and an anomaly tothe rest of 

the Hindu Law but that 18 no reason to 
ask us to make a reference suggesting 
tha& all these decisions are incorrect and 
as I. pointed out above, the view con- 
tended for by the plaintiff would make 
a much more revolutionary change in 
the Hindu joint family as understood at 
least over the greater part of this Presi- 
dency by introducing females into the 
co-parcenary. Ram Saran Gorain v. Tek 
Chand Goravn (28) also lays down empha- 
tically that the illegitimate son of a Sudra 
does not occupy the same position as a 
son lawfully begotten and does not acquire 
at his birth a joint interest, with his father 
in the ancestral property. 

I may finally deal with the argument 
that on account of the opimions expressed 
by certain modern commentators and 
Judges sufficient doubt has been thrown 
upon the established law to justify a 
reference, Siromani,at page 408, of the 
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old Edition of 1885,ia cited but it is to 
be noticed that when this edition was pub- 
lished, the decision in Jagendro Bhupati 
Hurrochandra Mahapatra v. Nityanand Man 
Singh (12) had not been given and thatin the 
2nd Edition of 1893 at page 329 he says that 
the Privy Oouncil decision clears up 
the difficulties by laying down that the 
father must be divided Next West and 
Buhler (3rd Edition, page 72) are cited. 
Here the heading appears to be in con- 
tradiction with the text below. The head- 
ing speaks of an undivided Sudra while 
the commentary says the passage in the 
Mitakehara can only refer to cases where 
the father is separated. I now come to 
the observations 1n Meenakshi v. Muniandi 
Pamkkan (19), Soundararajan v. Aruna- 
chalam Chetty (20) and Subramama Ayyar 
v. Rathnavelu Chetty (8) ete, which it is 
urged have throwna doubt on the law 
as hitherto laid down. In Meenakshi v. 
Muniandi Panikkan (19) there is only a 
suggestion of Seshagiri Ayyar, J., that it 
1s open to question whether having re- 
gard to the advancement of the class 
known as Sudras, the law, which owes 
its conception to the ideas prevalent 
when the twice born classes were allowed 
to take Sudra women as wives, should 
still be allowed to prevail. In Soun- 
dararajan v. Arunachalam Chetty (20) 
Sadasiva — Ayyar, J. expresses the 
view that the son of a Sudra male born 
of a permanent female concubine of the 
Sudra caste 13 strictly speaking not an 
illegitimate but a legitimate (aurasa) son 
born of Gandharva marriage. But 16 has 
been pointed out to us for the appellant 
that Vijnaneswara, s. XI, placitum 2 
defines an aurasa son as one born of a legal 
wife (Dharmapatm) and that “Dharama- ' 
patmi” never means a concubine. It has 
also been argued for the appellants that 
a Gandharva marriage 1s not a simple 
concubinags but an agreement of the 
parties to live together as ‘husband and 
wife, There is no need to express any 
opinion on the latter point, but the text in 
Manu, Chapter III, verse 32, does not appear 
to me tosupport this view of a Gandharva 
marriage, for ıt says: “The voluntary 
union of a maiden and her lover one 
must know (to be) the Gandharva rite, 
which springs from desire and has sexual 
intercourse for its purpose" Ooming to 
Subramania Ayyar v Rathnavalu Chetty 
(8) the same Judge in his Order 
of Reference remarks at page 53* “That, 
*Page of 41 M.—[Ed.] 
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in ancient Hindu Law, he (iea Sudra's 
illegitimate son) came in asone of the 
twelve classes of sons there can, in my 
opinion, be no doubt.” This matter has 
been fully discussed above and I think 
at least it can be said that if is open 
to doubt whether a Sudra’s illegitimate 
son comes into either of the list of Manu's 
twelve sons or the listof twelve sons 
of Yajnavalkya At page 55*, the same 
learned Judge expresses the opinion that 
an daurasa son corresponds to the English 
expression “son born of the loins” and 
that there are expressions 1n sacred writ- 
ings which show that an illegitimate 
son can be called the aurasa son of the 
putative father. This opinion has been 
dealt with above. It may be noted that 
the question before the Oourt in that 
case was whether the father referred to 
in Ohap. II was the natural father or 
the putative father. Next, we come to 
the remarks of Sir Kumaraswami Sastri, J. 
in Subramania Ayyar v. Rathnavelu Chetty 
(8). The best;commentary on this 18 the same 
learned Judge's remarks ın a later case in 
Ayiswaryanandajy. Saheb v. Suwaji Raja 
Saheb (21). The latter case was a question 
of the succession by au illegitimate son 
to his father's collaterals, and Sir Kumara- 
swami Sastri, J., states: “Were the matter 
res integra, I am disposed to hold that 
in the case of Sudras an illegitimate son 
ia in the same position as a legitimate 
son except that he gets 
The fact that an illegitimate son gets a 
lesser share would not by itself create 
a bar to collateral succession any more 
than the fact that an adopted son who 
exists along with a natural son born 
subsequently and who gets a lesser share 
would be barred. But there 18 a long 
catena of cases beginning with Nissar 
Murtojah v. Kowar Dhunwant Roy (37), 
which decide that an illegitimate son has 
no right to collateral succession. I have in 
Subramania Ayyar v. Rathnavelu Chetty (8), 
referred to all the authorities and dealt 
fully with the illegitimate son's rights 
and the position of an illegitimate son 
with regard to collateral succession. The 
right was negatived in " and then 
he quotes eight 225es and finally feels 
that the weight of authority must prevail. 
When this 18 the view of Sir Kumaraswami 
Sastri,-J., himself, on the matter as to 
whether his opinions expressed in 
Subramama Ayyar v. Rathnavelu Chetty (8) 
threw so much doubt on the accepted 
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law that we should make a reference, :t 16 
hardly necessary that we should differ 
from him. Two points may, however, 
be mentioned. On page 65*, he founds 
an argument on Balambhatta's view of 
the word “haret? ın the text This has 
been dealt with above as pointed out, 
the very same wordioccurs ins VII referring 
to the widow. With regard to the argue 
ment that the illegitimate son had 
greater rights before, which were curtailed, 
there 18 a great deal in my opinion to 
be said for the opposite point view which 
has been held by many learned Judges. 
Verse 163 of Manu in Ohap. IX says: 
“The legitimate son of the body alone 
(shall be) the owner of the paternal 
estate; but, in order to avoid harshness, 
let him allow a maintenance to the 
rest.” That would appear to apply to all 
castes with the exception of the Sudre's 
ilegitimate son and to make all other 
illegitimate sons entitled only to main.en- 
ance, In fact there seems to be no distinct 
text earlier than Yajnavalkya giving the 
illegitimate son a nght to share with his 
legitimate brothers. On page 70* Sir 
Kumaraswami Sastri, J., says “I am of 
opinion ‘that the illegitimate son of a 
Sudra is one of the classes of sons 
recognized by Hindu Law and allowed 
to a Sudra in addition to the twelve classes 
of sons enumerated as common to all the 
four castes.” Thus Sir Kumaraswami 
Sastri, J. holds that he does not fall 
within the twelve classes of sons and 
thereby negatives the view of Sadasiva 
Ayyar,J., quoted above. I am clearly of, 
opinion that no sufficient cause has been 
made out for upsetting the long catera 
of,decisions especially in a matter of 
succession and I agree with my learned 
brother in holding that no reference zis 
necessary. 


Turning now to the appeal, two legal 
points were raised, the first of which, 
whether an illegitimate son has a nght 
to claim maintenance from property other 
than bis father's property, though not 
given up, was not pressed as the matter 
is now before the Privy Oouncil The 
second legal contention was that the 
claim for maintenance cannot be brought 
in this suit as ıt was brought and refused 
in a prior suit, O. S. No, 35 of 1914, and is, 
therefore, barred unders 11, Explanation V, 
Civil Procedure Code. The present plaintifi’s 
mother no doubt in that suit made the 


(37) (1863) Marsh 609 present plaintiff, plaintiff eo nomine That 
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plaint for maintenance was laid on the 
basis that the present plaintiff was entitled 
to a share in the family properties 
and the first relief asked for was as 
follows:—“to pass a decree directing the de- 
fendants to pay plaintifis in advance in two 
instalments a year the sum dueat the 
rate mentioned below for the maintenance, 
apparel and other expenses of the plaintiffs 
and of the said girls untilthe 2nd plaintiff 
attains majority and gets his sharein the 
family properties or during the lifetime of 
the plaintiffs, for the expenses of education 
etc., of the 2nd plaintiff and for house-rent.” 
The Court gave the 2nd plaintiff mainten- 
ance until he attained majority. No reason 
was assigned in the judgment for granting 
him maintenance only until his majority 
and the matter was not put in issue or 
discussed. The decision on this matter 
was not appealed against and is perfectly 
clear why the plaintiffs in that case would 
not appeal against the order limiting main- 
tenance to the minority of the 2nd plaint- 
iff, because that would be entirely incon- 
sistent with the case set up, that the 
plaintiff was entitled to a sharein the 
family properties. The learned Judge on 
this matter of res judicata in the present 
case says: “The plaint in the previous suit 
read as a whole makes ıt perfectly clear 
that the claim made therein by the plaint- 
iff’s mother on behalf and as the next friend 
ofthe plaintiff waa only for the period 
of the plaintiff's minority and was not 
intended to relate to any subsequent period. 
This 18 made out by the fact that the first 
and primary relief asked for therein was 
Xo recover :maintenance until the plaintiff 
should attain majonty. Nodoubt it was 
prayed to be granted for life «n the alter- 
native, but this must obviously have been in- 
tended to restrict the firstand primary 
prayer and not to extend ıt. In other 
words, the suit was for the} maintenance 
of the plamtiff durmg his minority 
or, that 18, if he did not continue, to 
live; during the whole of that period, 
for his life.” In spite of the objection that 
there was no needto mention anything 
about the 2nd plaintiff dying before he 
attamed majority since his maintenance 
must automatically cease if he did so, it 
cannot, 1 think, be said that this is an 
absolutely impossible explanation. The 
ist plaintiff, the mother in that suit, was 
entitled to ask for maintenance for 
herself during her lifetime >There 
is no question that the learned Judge 
is correct in saying that the 2nd 
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plaintiffs claim to maintenance was based 
on hisowninga share in the estate and it 
would, therefore,naturally cease when he 
attained majority when he would either 
assert his right or sue for ıt. In the 
mofussil, plaints are often badly drafted 
and both my learned brother and myself 
are of opinion that it would be very hard 
to non-sult the plaintiff in the matter of 
maintenance owing to the unfortunate use 
of the plural “plaintiffs” in the plaint prayer. 
The plaint prayer no doubt should have 
runin some such way as this. “till the 2nd 
plaintiff attains majority and gets his 
share in the family properties for the 
expenses of education ete. of the 2nd 
plaintiff and for share-rent, and to Ist 
plaintiffduring her lifetime,” and have 
no doubt that thisis what was meant. I 
would, therefore, find for the plaintiff on this 
point. The learned Subordinate Judge's 
view at page 39, line 35— “as the actual 
right to recover maintenance really accrues 
day by day, a suit for maintenance relat- 
ing to a certain period, cannot legally 
bar a subsequent suit for it ın respect of 
a period subsequent both to the dateof the 
first suit and the period for which mainten- 
ance was claimed therein" —would not appear 
to be correct. It is a change of circum- 
stances which gives rise to afresh cause 
of action as regards the amount of main- 
tenance, but the claim for maintenance 
itself arises once and forall. In the pre- 
sent suit as the claim for maintenance is 
only an alternative tothe claim for parti- 
tion, 1t will be sustainable 1f we read the 
prayer for maintenance in the first suit in 
the light in which 1t was evidently intended 
and there 18 no bar by res judicata. 

As regards the quantum of maintenance, 
the estate appears to consist of a thousand 
acres and the income appears to be about 
Rs. 43,000. It was no doubt held in 
Gopalasam. Chetti v. Arunachallam Chetti 
(5) that “in determining the rate of main- 
tenance, an 1llegitimate member of a family 
who is not entitled to inherit can be 
allowed only a compassionate rate of 
maintenance” though it was also said "In 
fixing, however, the compassionate rate of 
maintenance regard, no doubt, should be 
had to the interest of his deceased father 
in the Joint family property and the posi- 
tion of his mother's family." No authority 
is quoted for the view that the illegitimate 
son of a Sudra 1s entitled only to à compas- 
sionate rate of maintenance Medhatithi 
in discussing the meaning of maintenance 
of illegitimate sons of dasis by Brahmins 
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talks of “prajivanam” in his commentary 
on verse 179 of Manu which is,as urged 
for the pleintiff-Crespondent, “more than 
jivanam" and denotes maintenance on a 
liberalscale (the prefix ** being the Greek 
Pi). In Ananthaya v. Vishnu (30) Muthu- 
swami Ayyar and Best, JJ., state "The Smriti 
of Yajnavalkya awards maintenance to an 
illegitimate son not as a provision against 
starvation, and vagrancy, but in recognition 
of his status as a member of his father's 
family and by reason of his exclusion from 
inheritance among the regenerate classes." 
In Muthusawmy Jagavera Y ettappa Naacker 
v. Vencataswari Yettappa (38) an illegiti- 
mate son was granted maintenance of 
Rs. 2,500 a year. In the present case, the 
plaintiff claimed Re. 300 a month as 
maintenance. The lower Court has grant- 
ed him Rs. 110 with an allowanee of 
Rs, 750 towards expenses of his marriage. 
The appellants claim that this rate is ex- 
cessive and there 18 a cross memorandum 
of objections that the rate asked for, Rs. 300, 
should have been granted, My learned 
brother and myself think that the rate 
granted by the lower Oourt, which pro- 
ceeds on the theory that the plaintiff is 
entitled only to a compassionate allowance, 
is too low and we would award a rate of 
Rs. 250. The expenses allowed for the 
marriage appear to be reasonable, With 
regard to arrears for the three years be- 
fore suit which the plaintiff claimed, his 
circumstances and needs have naturally 
changed with his attaining majority and 
the rate allowed him inthejprevious suit, 
Rs. 20, which was for his minority, 18 
not a guide. I think that as the defendants 
neither paid nor offered to pay him at this 
rate, but on theother hand denied his 
claim sto maintenance altogether, he can 
be granted arrears at the rate we have 
fixed. In regard to other item of main- 
tenance I agree with my learned brother 
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MADRAS HIGH COURT. 
Srconp Civin Appa No. 697 or 1924. 
May 2, 1929. 

Present.—Mr. Justice Krishnan 
Pandalai. 

MUTTEV1 VENKATAOHARYULU 
AND ANOTRER— DEFENDANTS 
— APPELLANTS 
versus 
VEMAVARAPU RAMAKRISHNA RAO-- 
PLAINTIFF AND DgFENDANT No. 1— 
RESPONDENTS. 

Ta ust—Pro-note by manager of temple for old de it 
renewed from time to twne—WNecessy for loan - 
Need fov renewal—Brnding nature of debt—Manag r 
excluding personal lability in note—Debt found n t 
binding on temple—Personal deciee against manager, 
whether proper—Contract Act (IX of 1872), s 258 

In suits ondebts contracted by the manageis of 
a religious institution, 161s not enough to show th .t 
the purposes for which they contracted the sar e 
are necessary, but ıt must also be shown that th + 
made enquiries and satisfied themselves that n 
the occasions on which they made the advances, te 
loans were justified by the state of theinstitutiol »’ 
finance [p 154, col 1] 

Where a loan had its origin in a binding deot 
but was renewed from time to time, it 1s necessa y, 
at every time that the debt was either renewed or 
iiansferied to a new person, to show not mer ly 
that in its origin there was a nucleus of bindi ‘g 
debt but that at the time of renewal or transfer ıt 
was necessary to borrow to pay off the old debt p 
154, col 2] 

Where the manager of a temple borrowed on 
behalf of the temple excluding his persona! hal ıl- 
ity but ıt was found m a sut en the debt that in 
the circumstances the manager had no authonty to 
borrow 

Held, that the manager was bound ın his perso .ai 
capacity to recoup the loss under s 253, Contract 
Act, and a personal decree could be rightly pas «d 
agamsthim [p 154, col 2, p 155, col 1] 

Second appeal against a decree of tue 
Gourt of the Subordinate Judge, Masuli- 
patam, ın A. S. No 61 of 1923 (A. S No. 28 
of 1923, District Court, Kistna) preferred 
against that of the Oourt of the Dis 
trict Munsif, Masulipatam, in O, 8. No. 57 
of 1921. 


Messrs. P. Somasundaram and ley 
Govindarajachari, for the Appellants. wo 


The appeal, therefore, fails and is dis- Messrs. V. Krshna Mohan ands. 


missed with costs. The cross-memo- 


randum of objections is allowed, sofar as 
the increase in the rate of maintenance from 
Rs. 110 to Rs, 250 with three years’ arrears 
before date of suit i8 concerned, but in 
other respects it is dismissed. The parties 
will pay and receive proportionate costs 
onthe memorandum of  cross-objections 
including Advocate’s fee. I concur im 
the other order as to costs passed by my 
learned brother. 
.N. V. Appeal dismissed. 

(38) 12 M.I A 203,11 W R 6, 2 B. L.R 15,2 

Suther 175, 2 Sar. P. O. J, 395, 20 E R. 316, 


Patanjalı Sastry, for the Respondents, 
JUDGMENT.—This second appeal is 
by the 2nd and 3rd defendants, father and 
son, against the decree of the lower Aprel- 
late Court by which ıt varied the decree of 
the Court of first instance and dismissed “he 
plaintifi’s suit so far as the lst defendant 
(lst respondent) Sri Venkatesa Bwamı 
Devasthanam was concerned and gave a 
decree instead against these appellants. 
The suit was brought upon a promissory 
note executed to the plaintiff 2nd resp^n- 
dent), à cousin of the appellants for Rs. 709 


+ 


E 
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dated 16th November, 1917. The suit was 
brought against the Devasthanam mention- 
ed above, and against the present appel- 
lants the first of whom executed the pro- 
missory note and the second of whom was 
impleaded as the son of the debtor. The 
plaintiff's case was thatthe Ist appellant 
was the archaka and manager of the 
Devasthanam and had borrowed this sum 
as such for purposes binding on the Devas- 
thanam and, therefore, a decree was prayed 
in the first instance against the Devas- 
thanam, and, in the alternative, ifit was 
found that the Devasthanam was not liable, 
against these appellants. The District 
Munsif found thatthe debt was borrowed 
for andon behalf of the. Devasthanam and 
for purposes binding uponit and gave a 
decree against the Devasthanam dismissing 
the suit as against the appellants. The 
lst defendant (Ist respondent) appealed. 
The learned Subordinate Judge after going 
into the evidence found that the loan was 
not proved to have been incurred for pur- 
poses binding on the Devasthanam and 
dismissed thesuitas against it, He, there- 
fore, gave the {plaintiff the alternative re- 
lief claimed and passed a decree against 
the appellants. 

In second appeal two points have been 
urged, (1) that the decision of the lower 
Appellate Court exonerating the Devas- 
thanam is incorrect, and (2) that the decree 
against the appellant 18 incorreet because 
the note sued upon was executed by the 
let appellant so as to exclude his personal 
liability and as agent on behalf of the 
Devasthanam. I can see nothing in the 
judgment of the Subordmate Judge on 
the question as to the binding charac- 
ter of the debt upon the Devasthanam 
vhich is open to objection in this Court. 

‘he appellants’ learned Advocate com- 

uned that the Subordinate Judge had 
s\sstated the nature of the evidence to be 

yen by the plaintiff in a suit of this 
-,id. What the Subordinate Judge has 
444 is that “the authorities noted in the 

rgin Clearly show that 1n lending monies 
J managers of religious 1nstitution,it is not 
mough that the purposes are necessary, but 
they must alsoshow that they made enquiries 
and satisfied themselves that on the oc- 
casion on which they made the advance, 
the loan was justified by the state of the 
institution’s finance." As far asI know, 
this 38 correct and the appellants’ Advo- 
eate has not shown how 16 is incorrect. 
Take for instance this very case, The 
present loan 1s said to have hadits origin 
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ina debt so long ago as 1902 incurred 
from one Lakshmamma, That was trans- 
ferred to one Elliah who held the loan 
till about 1913 and during that period took 
three renewals, Then the loan was trans- 
ferred to one Ammayya and from him 
to this plaintiff in 1917. Now the appel- 
lant’s argument is that it is enough for 
the plaintiff in this case to show that in 
1902 Lakshmamma’s debt was binding 
upon the Devasthanam and that the sub- 
sequent borrowing to pay off the previcus 
loan which had its origin imn Laksh- 
mamma's debt_must, therefore, bealso bind- 
ing upon the Devasthanam. That is in- 
correct. It is necessary at every time that 
the debt was either renewed or transferred 
to a new person, to show not merely that 
in its origin there wasa nucleus of binding 
debt but that at the subsequent time it - 
was necessary to borrow to pay off the 
old debt. If that were not go, the door to 
fraud would be wide open. There is, I 
think, nothing in this point and nothing 
else has been urged to show that the find- 
ing of the Subordinate Judge on that 
question can be assailed 

The next question is whether the decree 
against the appellants passed in the alter- 
native can be supported. It was urged 
that the promissory note Ex. A was signed 
by the Ist appellant on behalf of Sri Ven- 
katesa Swamivaru and that the signature 
being in that form excluded the personal 
habihty of the appellants The English 
translation of Ex. A as printed, no doubt, 
translates the Telugu word (tharapuna) as 
“on behalf of”, but it 18 contended for the 
respondent that the word does not necessari- 
ly mean “on behalf of" in the legal sense 
but merely ‘of’ or ‘on the sideof’. The 
word ‘Taraf’ is an Arabic word which, ac- 
cording to Brown's Dictionary, means ‘side,’ 
‘quarter’, *district'.It is also colloquially used 
in Telugu to mean ‘on behalf of’ as in the 
expression ‘Vatht tharapuna’ witness on 
the side of or on behalf of the plamtıff, 
That being so, I cannot conclude merely 
from the use of the expression tharapuna 
in the signature that the 1st appellant's per- 
sonal liability was excluded. 

But assuming that the signature does 
convey the legal meaning that the signa- 
tory was signing not on his own behalf 
but on behalfof some one else, the case for 
the appellants would not be improved be- 
cause lst appellant having borrowed the 
money from the 2nd respondent (plaintiff) 
purporting to act as agent of the Devas- 
thanam and the plaintiff having advanced 
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the money on that faith, when it turns out 
that the Ist appellant had no authority and 
was not entitled to borrow on behalf of the 
Devasthanam, s. 235 of the Contract Act 
immediately came into play and he 18 
bound to recoup the loss to which he has 
put the plaintiff. In this view of the case 
it is unnecessary to consider whether the 
objection to personal liability raised by the 
appellant's Advocate should be allowed to 
be taken in this Court as it was not ex- 
pressly taken inthe grounds of appeal. 
The second appeal fails and is dismissed 
with costs, one set toeach of the 1st and 2nd 
respondents. 


Y. N, V. Appeal dismissed, 


MADRAS HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION 
Civit Sum No 57 or 1926. 
December 21, 1928. 
Present :— Justice Sir O. V. Kumaraswami 
Sastriar, KT. 
G. D, JOHN—PLAINTIFF 
versus 
K. P. SAMBAMURTHY IYER (»PECEASED) 
AND OTAERS— DEFENDANTS 
Tas ORIENTAL GOVERNMENT SECU- 
RITY LIFE ASSURANCE COMPANY 


LIMITED— GARNISBERS. 

Original Side Rules (Madras), O XX, v 1— 
Garnishee proceedings, applicability of, where part of 
cause of action alone arises—Insurance—Polrcy 
providing for payment on proof of death according 
to rules of Company—Manner of proof—Head Office 
of Company at Bombay—Branch Office at Madras 
having no wndependent drscretion—Cause of action, 
for recovery of money, where arises 

Where a Life Assurance Policy provides for pay- 
ment on proof according to the regulations of the 
Oompany, to the satisfaction of the Directors, of the 
death of the assured, and it ıs sought to attach 
the amount after the death of the assured, proof 
should be given of the death in such manner as the 
rules of the Company require It should be such 
proof of death as is ordimarily required by the 
Company under the rules, or as required by law 
to prove death Where thisis not done at the time 
of the taking out of the garnishee summons, the 
Company can well resist any garnishee order until 
the condition requisite by the policy has been 
satisfied, that is, until such proof is given as the 
Company requires or, if no rules have been framed 
by the Company, as the Company thinks sufficient 
to enable a reasonable person to be satisfied as to 
the death of the assured [p 156,col 1] 

The Oriental Government Security Life Assur- 
ance Company had its Head Office in Bombay It 
had an agency at Madras but this agency had no 
independent discretion in the matter of management 
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and simply acted as an office ' 
eations or moneys and pass 
Head Office 1n Bombay : 

Held, the Company could r 
carried on business 1n Madras 

Municipal Council, Dindigul 
Ltd , Madras (2), followed 

The fact of Jurisdiction arı 
the cause of action 1s difieren 
be confused with jurisdictior 
carrying on of bugmmess [1bid 
tThe rules of the Original Sid 
Court do not provide for gar 
cases wherea part of the ca 
respect of a debt sought to be 
proceedings. [bad] . 

Appeal against an orde 
in garnishee proceedings 

Mr Vere Mockett ins 
Rajamamkam and Mes: 
Co. for Garnishees. 

Mr. E R Balakrishnan 

Mr. G.A. Chelliah, for Le 
of the deceased Ist Defen 

ORDER.—This 1s an 
order of the Master in | 
ings instituted by the dec 
suit against the Orienta 
curity Life Assurance C 
1n respect of a policy tak: 
P, Sambamurthy Iyer, th 
guit, who 18 alleged to han 
ed that the policy amoun 
and payable and the mon 
debt payable by the Lift 
pany. 

A copy of the policy hi 
the terms of the policy ar 
It says *— 

6 sees cseeeeebhe sum of 
other sum as shall bec 
able by virtue of these p: 
to the regulations of the ! 
to the satisfaction of the 
death of the said assurec 
completed the age of 50 
title of the person claimi 

The amount of the r 
made payable at Bombe 
XX of the Original £ 
follows .— 

“This order applies 1n 
debt due to a judgment- 
by 2 negotiable instrume 
cured by a negotiable ins 
been attached under O. . 
Code, and (3) moveable p 
possession of the judg) 
the person by whom the 
is in possession of the n 
hereinafter called the ‘g 
cr carries on business, or 
for gain within the local | 
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The Master ordered the Company to pay 
he amount due on the policy acting 
inder this order. 

Two objections are taken. The first 1s 
hat, as proof of death to the satisfaction of 
he Company was not given at the time 
when the application was made, the Oom- 
pany 18 not bound to pay the money The 
lecond objection 15 that the Company does 
106 carry on business or personally work 
‘or gain or reside in Madras within the 
ocal limits of the Court As regards the 
irst objection 1t seems to me that, under 
he terms of the policy the Company 18 to 
36 satisfied with the proof of death which 
18s been furnished to it The condition 16, 

“ Rg, 1,000 or such other sum as shall be- 
some due and payable by virtue of these 
presente, agreeably to the regulations of the 
Dompany, on proof to the satisfaction of the 
Directors of the death of the said assured " 

Before the money becomes a debt, that is, 
an obligation which has matured into an 
anforceable demand against the Company, 
this condition has to be satisfied, viz , proof 
should be given of the death ın such man- 
ner as the rules of the Company require. No 
doubt, 1f such proof 1s given, the Oompany 
cannot arbitrarily say that itis not proper 
proof, but 1t should be such proof of death 
as 1s ordinarily required by the Company 
under the rules, or as required by law to 
prove death This was not done at the time 
of the taking out of the garnishee summons 
and 1t seems to me that the Company can 
well resist any garnishee order until the 
condition requisite by the policy has been 
satisfied, that 1s until such proof 1s given as 
the Company requires or, 1f no rules have 
been framed by the Company, as the Oom- 
pany thinks sufficient to enable a reason- 
able person to be satisfied as to the death 
of another. 

The other objection depends upon the 
question whether the Oriental Government 
Security Life Assurance Oompany Ltd. 
carries on business in Madras It is no 
doubt truethat the Company has got an 
agency 1n. Madras , but itis not stated that 
this agency has any Directors here or any 
persons who form a kind of controlling 
board ın Madras or at least have some dıs- 
cretions as regards the policies. The affi- 
davit filed on behalf of the Company 1s to the 
effect that so far as the Madras Office 1s 
concerned, it hasno independent discretion 
inthe matter but simply acts as a post 
office which receives applications or moneys 
and passes themon to the Head Office in 
Bombay, and that 1t1s the Head Office that 
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issues all orders, there being no vestige of 
discretion 1n the local office here to do any- 
thing These facts are not contradicted and 
the question 18 whether ıt can be said that 
the Oriental Government Security Life As- 
surance Company Ltd, carries on business 
in Madras, I think this question is really 
concluded by the judgment of Beasley, J, 
mC 8 No. 257 of 1926 which was a sult 
filed by the Bombay Company Ltd , v. Mum- 
cipal Council, Dindigul (1). It was there 
shown that the representatives of the Bom- 
bay Company 1n Dindigul had no discretion 
except receiving orders and sending them 
on. The question was whether they carried 
on business 1n Dindigul to be taxed It was 
held that they were not and Beasley, J., 1n 
an elaborate review of the authorities states 
that there 18 no difference ın principle be- 
tween residence for purposes of either the 
Income Tax Act or the Municipal Act, or for 
purposes of jurisdiction This judgment 
was affirmed by the Chief Justice and Mad- 
havan Nair, J., ın Mumeipal Council Din- 
digul v Bombay Company Lid., Madras (2), 
where all the authorities have been dıscuss- 
ed by the learned Judges. I think that on 
the facts disclosed in the present case in 
the affidavit, namely that the agency in 
Madras does nothing but act as a post office 
forwarding proposals and sending moneys 
and not having any discretion in the mat- 
ter either to conclude contracts or to vary 
them or to enter into them, the Oriental 
Government Security Life Assurance Oom- 
pany does not carry on business ın Madras. 
It was stated that a suit may le under e 12 
of the Letters Patent 1f the money is not 
paid That may beso, not on the ground 
that there 1s business carried on in Madras, 
but because the proposal was made in 
Madras and forwarded and part of the cause 
of action arose in Madras and on that 
ground leavemay be given I do not think 
we can confuse the fact of jurisdiction aris- 
ing out of a part of the cause of action with 
jurisdiction arising out of the carrying on oi 
business Unfortunately our rules do not 
provide for garnishee proceedings in cases 
where a part of the cause of action arises 1n 
respect of a debt sought to be enforced by 
garnishee proceedings. 


Under these cnceumstanees, I think the 
application of the Oriental Gevernment Se- 
curity Life Assurance Company Ltd., shoulc 
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be upheld. The order of the Master is set 
agide. 

The amount is a smallsum of money 
Rs. 1,000, of whieh Rs. 800 and odd 18 now 
said to be due. The amount is payable to 
the widow of the deceased and has been at- 
tached by the creditors. The question 18 
whether having regard to the fact that the 
contention 1s purely one of law, I can allow 
costs. Having regardto the smallness of 
the amount and the fact that the Life As- 
surance Companies fight ıt more as a mat- 
ter of principle than with any desire to be 
obstructive, I think that each party will 
bear his own costs. 

v. N. V. Order of Master set aside. 
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MADRAS HIGH COURT. 
RzrERRED TRrIAL No. 124 or 1928 
AND 
OBIMINAL APPEAL No, 640 or 1928. 
January 16, 1929. 
Present:—Mr Justice Waller and 
Mr Justice Krishnan Pandalai. 
In re PANCHANATHAM PILLAI— 
PRISONER 
General Clauses Act (Xof 1897), s 3 (81)—Evidence 
Act (I of 1872), s 26—Magista ate, whether Includes 
Magistrate of foreign country—Confession to Juge d’ 
Instruction in Pondichery, whether admissible wn ev= 
dence 
The definition of ‘Magistrate’ in s. 3 (31) of the 
General Clauses Act 1s not confined to Magistrates 
exercising jurisdiction under the Criminal Procedure 
Code , 16 merely includes them jp. 158, col 1] 
Oonfessions made by prisoners ın Police custody to 
Magistrates ma foreign country, are not admissible 
in evidence under s 26, Evidence Act  [wad.| 
Queen-Empress v Nagla Kala (1), followed 
A confession made by an accused person to the 
Juge d? Instruction 1n a French territoiy 1s one made 
to a Magistrate, within the meaning of s 26 of the 
Evidence Act and 18, therefore, admissible in evı- 
dence [tbad] : 
Trial referred by the Court of Session of 
the East Tanjore Division at Negapatam, 
for confirmation of the sentence of death 
passed upon the said prisoner, in Case 
No, 19 of the calendar for 1928. 
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Mr. N. Somasundaram, for Mr. V.L, 
Ethowraj;, for the Appellant. 
Mr. K. N. Ganapathi, for Public Prose- 


eutor, for the Orown. 


JUDGMENT,.—The - appellant has 
been convicted of the murder of his daugh- 
ter with whom he 1s alleged to have been 
on bad terms ‘They were living together 
in the French portion of a village which 
is partly in French and partly in British 
territory. The appellant, it is said went 
away with his daughter on the 15th or 16th 
July, 1926, and returned the next day alone. 
On the 18th P. W. No. 1 complained to the 
French Police that the appellant had mur- 
dered his daughter and at about the same 
time the appellant reported her dıs- 
appearance. The appellant was arrested 
and at once made a confession to a Police 
Officer, who has since been dismissed for 
torturing prisoners in order to extort con- 
fessions from them. After this the appel- 
lant was placed before the Juge d' Instruc- 
tion, to whom he made a statement (Ex. J-1) 
that his daughter was tired of life and 
that he assisted her to commit suicide. 
Though 1t was by then obvious that the 
murder—1f it}was a murder—was committed 
in British Territory, a French Sub-Inspec- 
tor, accompanied by a British Constable, 
took the appellant to the river where his 
daughter had been drowned. The body 
was not found at the place indicated by 
the appellant. On the next day 1t was 
found a considerable distance away on in- 
formation furnished by a shepherd boy. 
That death was not due to natural causes 1s 
clear, For the hands had been tied to- 
gether and the cloth was weighted with 
pricks. Atthe same time, there was no- 
thing to show that the woman had beeu 


stunned or that there had been a struggle | 


between her and her father before her hands 
were tied and her cloth was filed with 
bricks. The Juge d' Instruction, who 18 a 
sort of Committing Magistrate, with powcr 
to commit or discharge a prisoner, but not 
to convict, continued his enquiries till 
January 1927, when he sent the appellant 
up to the Chambre des Mase en accusation 
at Pondicherry. That Court in April held 
that 1t had no jurisdiction as the crime had 
been committed in British Territory and 
the appellant wasa British subject What 
happened after that 1s not clear, but .t 
was not till October 1928, that the appel- 
lant was tried by the Sessions Judge of East 
Tanjere. 

A great part of the Exhibits consists of 


A 
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the record of thej French investigation, 
of statements made by witnesses and of 
admissions extracted from the appellant. 
Mr. Ganapathi concedes that most of it 18 
inadmissible in evidence. He, however, 
excepts Ex, J-1, the statements made by 
the appellant to the Juge’d Instruction 
which appears to us to be admissible under 
8.26 of the Evidence Act. The appellant 
was, no doubt, in Police custody at the 
time, but he was in the immediate pre- 
sence of a Judicial Officer and if that Off- 
cer is a Magistrate within the meaning of 
B. 26, the statement 18 admissible provided, 
of course, that there is no other legal 
objection to its validity. We are clear that 
the Juge ad’ Instruction isa Magistrate with- 
in the meaning of the section. The defi- 
nition of Magistrate in the General Clauses 
Act is not confined to Magistrate exercis- 
ing jurisdiction under the Oriminal Pro- 
cedure Code ıt merely includes them. As 
pointed out in Queen-Empress v. Nagla 
Kala (1) it can scarcely have been the in- 
tention of the Legislature to exclude from 
the consideration of our Courts confessions 
made by prisoners in Police custody to 
Magistrates in England or in a foriegn 
country. We, therefore, hold that Ex. J-l 
is admissible in evidence. As evidence 
that the appellant murdered his daughter 
it is worth very little; indeed for it amounts 
to no more than a statement that he help- 
ed her to‘ make away with herself, The 
rest of the evidence 1s devoted to proving 
that the appellant and his daughter went 
away together and he returned alone, that 
they were on bad terms, that he made 
various statements to various people from 
which his guilt may be inferred and that he 
led the Police to the river where his daugh- 
ter’s body was found. The evidence of ill- 


feeling between the appellant and his 

C daughter is worthless. P. W. No. 1 (the ap- 
/ (0 sllant's nephew) speaks to it, but he 15 
4 n_bad terms with his uncle and 


vor less, that he charged the 

or pecause he thought that he himseif 
and his father might be suspected. As 
they were not on bad terms with the wo- 
man, it is not apparent why they should 
have been afraid of being suspected. 
Probably the woman’s death was attribut- 
able to some motive otherthan that set up 
by the prosecution. It is significant that 
some of the admissions attributed to the 
appellant are quite inconsistent with his 
having deliberately murdered his daughter 


(1) 22 B. 235, 
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on account of a dispute about money. An- 
other witness on the point 18 P. W, No. 11. 
The Sessions Judge says that he speaks to 
the ill-feehng between the father and the 
daughter. That is incorrect. What the 
witness said 18 this, that P. W. No, 1 tried 
to get à document out of him in order to 
file a suit against the appellant on behalf 
of the daughter and that he refused to give 
it up. Questioned about the alleged quar- 
rel between her and her father, he admit- 
ted that he knew nothing about it. On 
this evidence, we find i; quite impossible 
to say that the motive alieged by the pro- 
secution has been proved. 


As to the admissions made by the ap- 
pellant we have first P. W. No. 5 a man 
who concedes that they are on the worst 
of terms. He says that, when he was pass- 
ing the appellant’s house, he heard the 
appellant say: “Oh, my daughter, my eye, 
you wanted me to let you go and you said 
you would disappear from my sight I have 
pushed you down.” Assuming that this 
is true, 16 can hardly be described as being 
consistent with the story of a deliberate 
murder of a detested daughter. It is much 
more consistent with Ex. J-l. The next 
witness 18 P. W. No. 7 another admitted 
enemy of the appéllant, He heard the ap- 
pellant say to his wife: “I did what you 
wanted.” and the latter reply ‘O sinner, 
you have done it simply because I said so.’ 
Like P. W. No. 5 he happened to be pass- 
ing by the appellant's house at the time. 
We decline to accept the evidence of this 
deeply interested witness. A man who has 
committed a deliberate murder does not 
talk about ıt in a voice that can be over- 
heard by people passing his house, 


Prosecution Witnesses Nos. 9 and 10 are 
two small children who were living with 
the appellant and probably gave evidence 
26 the instigation of P. W. No. 1. They 
Say that, when the appellant returned with- 
out his daughter, he told them that he 
had given her as a prey to the crocodiles, 
It 18 quite incredible that à man who had 
deliberately made away with his daughter 
would have come back and told his whole 
house hold what he had done. Prosecution 
Witness No. 12 says that having heard from 
P. W. No. 5 what the appellant was saying 
he wentand questioned him and was met 
with the remark: “What is it to others if 
I kill my daughter?" The witness ıs ob- 
viously a friend of P. W, No. 5 and we 
doubt very much whether he would have 
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ventured to go and question 
at all. 


So far, we consider that tl 
has made out no case against 
There remains the evidence 
the Police to the river where 
body was found. We see 
doubt 1ts truth, but it prove 
that the appellant knew whe! 
ter had been drowned. No. 
that the hands had been tied 
the body was weighted w 
most suspicious but 1t is not 
sistent with the story tol 
Ex. J-l. 


In the result, we disbelic 
set up by the prosecution. | 
vestigation by the Juge d’ 
different motive was 
the woman who was 2 widov 
ing with aman. Possibly tl 
motive that led to her deatl 
Bion attributed to the appel 
No, 5 is consistent with the 
wished to make away wit 
was helped by her fathe 
spoken to by P. Ws. Nos. 9 
inconsistent with that vie 
mended itself, to one of the 
is supported by the fact tha! 
signs of a struggle were 
woman's body. We consid 
convict the appellant of mi 
be guilty of another offence, 
the offence with which he 
We set aside the convictio: 
and direct that the appe 
liberty. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Revision APPLICATION No 32 oF 1927. 
October 3, 1929, 
Present.—Mr Rupchand Bilaram, A. J, C. 
and Mr. Barlee, A. J. O. 

Firm or DATTARAM MUNSHILAL 
—APPLIOANTS 
versus 
Firm or R. B. HARJIMAL AND Sons 
AND OTHEBS—-ÜPPONENTS. 

Arbitration Act (IX of 1899), » 14—~Objectrons to 
award, falling outside scopeof s 14—Arbitr ation 
Court, whether bound to consider them—Remedy by 
way of sut—A ward set aside by reason of such ob- 
jectron—Revision, competency of —-Different contracts 
between several partners—Common disputes—One 
general reference to same arbitrators, competency of— 
Rules as to multvfarvousness, ıf apply to arbitration 
proceedings—Reference not objected to on that ground 
gem ae that ground, 1f can be rarsed agarnst 

ard made —Estoppel—Cwil Proced 
AERE ja Li TOC pere Code (Act V 

Disputes relating to breach of contract arose 
between several parties as between whom there was 
a chain of contracts, each of which, by itself, was an 
independent contract but was entered into on 8 
form which contaimed a submission clause and was 
prescribed by the Indian Merchants’ Assoviation to 
which all the parties belonged, the same delivery 
chit had passed round in fulfilment of the contracts 
but the ultimate holdei failed to give delivery The 
said disputes were referred by all the parties by 
one single reference to the same two aibitrators and 
one awaid was given thereupon, directing payment 
by one party to the other ofthe amount found due 
on the strength of findings on questions common to 
Ms ERE On HS ered. being challenged, inter 

giound of its - 
fandusaese: emg vitiated by multi 
eld, that the objection did mot fall under s.14 
of the Arbitration Act, the arbitrators haying 
acted properly and within the four coiners of the au- 
thority conferred on them by the reference which fur- 
nishedthe source and prescribed the limit of their au- 
thority [p 162, col 2, p 163, col 1] 

When a party objects toa reference and award on 
grounds which go tothe very root of the reference, 
ibis open to him to file a suit to set aside the refer- 
ence and award, but that does not mean that the 
arbitration Court has power to decide matters outside 
the scope of s, 14 of the Arbitration Act, the remedy 
by way of a suit being only an additional remedy. 
[p. 163, col 21 

asoon & Co v. Ramdutt - 
inet mdutt Ramkissen Das (1), ex 

When a trial Court sets aside an award on an 
P op outside the scope of s 14 of the 

et, it acts without jurisdict 
t1. toL 2] J iction and a revision lies 

assomal Hirdomal v. 
relied se Kodanmal Motwmal (2), 
be rules of the Civil Procedure Code a 
S to 
multifariousness do not apply even by analogy to a 
reference where the parties consent to a joint trial 
of different causes of action [p 164, col 1] 

Even if they apply, by virtue of O II, i 7, and 
8 99, Civil Procedure Code, parties who have con- 
sented to such reference, and who have not objected 
toit before the arbitrators, aie precluded from chal- 
lenging the decree on thah ground. [p. 164, col, 
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Application for revision against ca 
order of the Judicial Commissioner, Sind 

Mr. Tolaseng K Advani, for the App':- 
cants. 

Messrs. Fatehchand Assudomal and Su Jan- 
lal H. Jeswanı, for the Opponents., 


JUDGMENT. 

Rupchand, A. J. C.—The facts of 
this case are hardly in dispute. It app2era 
that D. M. entered into a forward contrect 
for purchases of 25 bales of cotton Jani asy, 
1925, varda with H H. made a similar son- 
tract with L, L. with J.D., J.D. with K 2, 
K.B with K. J.and K.J. with 8. K. All tree 
contracts were independent contracts and 
were entered into on à form prescribe l 37 
the Indian Merchants Association to;w ih 
they all belonged. That form inter aa 
provided submission to arbitration of d:e- 
putes arising out of the contract whatsoever 
be their nature. 

According to the usual practice of the 
trade each purchaser issues what is known 
88 a delivery chit or intimation of his rcaca- 
ness to take delivery of cotton, because 
ın terms of the contractitis optional with 
him to express his willingness to tase 
delivery on any date between the let aud 
25th ofa month. A delivery chit was sent 
in this case by D. M. to H and according 
to the usual practice the same delivery 
chit was endorsed by H in favour of L and 
passed onto L. It was passed on with 
similar endorsement by each vendee until 
it reached the hands of 8 K. who thereupon 
became hable to give delivery of the 25 
bales of cotton, to D. M. If delivery bad 
been given the parties would have se:tled 
their accounts by paying and receiving 126 
amount which represented the differ21 ce 
between the contract price at which they 
had bought and at which they had sc:d. 
Unfortunately, however, 8. K. lalen to 
give delivery of cotton to D. M. The result 
was that there weretwo questions which 
required decision which were common to all 
the parties. One was whether there \.a3& 
breach of contract on the part of S.J. to 
deliver the cotton and second what wa; the 
market rate prevailing on thedue dete at 
which damages were to be settled if K, 
was to blame for non-delivery, becavso it 
would appear, that the default of &. K, 
would ordinarily render him liable to his 
immediate buyer, and would render nis 
immediate buyer liable to his own buyer 
and soon. 

Now,i& was open tothe parties to refor 
their disputes separately under sepata 
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references either to the same set of arbitra- 
tors or to a different set of arbitrators. 
Tt was also open to them to refer merely 
these two disputes to arbitration under one 
reference and to one set of arbitrators on 
the analogy of O. XXXV], Civil Procedure 
Code, and to agree to pay and receive differ- 
ences according to the award which might 
be made by the arbitrators, In that case, 
of course, it would have meant adeclaratory 
award being passed by the arbitrators and 
might have meant separate suits being 
filed on the strength of that award to 
enforce payment. The parties in this case 
did not regort to either of these two courses, 
but they all joined together to give one 
reference in very wide terms in favour of 
the same set of arbitrators referring all 
their disputes to them which prima facie 
meant notonly these two main disputes on 
which their liability to one another depend- 
ed but also the calculation of the amount 
which each was under the circumstances 
liable to pay to the other so that an award 
might be passed which could be enforced as 
8, decree by each vendor or vendee against 
his immediate vendee or vendor as the case 
may be under the terms of the Indian 
Arbitration Act and thus further litigation 
avoided, 

On that reference the arbitrators have 
passed an award making each vendor 
liable to his vendee for a certain sum of 
money except the last vendee D. M. who has 
been found not entitled to pay or receive 
anything. 

All the parties except D. M. have filed 
certain objections to the award, the main 
objection being whether the embodying by 
the arbitrators of several decisions in one 
award between different parties is incom- 
petent, The learned Judicial Commission- 
.er gave effect to this objection and observ- 
ed as follows : 

“It is clear that the matters referred to 
arbitration deal with different transactions 
between different parties. A suit brought 
on these transactions would be dismissed 
for multifariousness, This being so, I do 
not think that the award which deals with 
different causes of action between different 
parties should stand filed". 

It appears that on behalf of D. M.a 
point was raised before the learned J udici- 
al Oommissioner thatif at all the objection 
could be raised or maintained, it could 
only be by a separate suit, and that the 
Court had no jurisdiction to go into it under 
the provisions ofsection 14 of the Indian 
Arbitration Act, But the learned J udicial 
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Commissioner was of the opinion that in 
view of the ruling of their Lordships of 
the Privy Oouneil in Sassoon & Co. v. 
Ramdutt Ramkissen Das (1) that objection 
should not prevail, 

It is against that order that D. M. has 
come fo up in revision. 

A:preliminary objection has been raised 
on behalf of the opponents that asguming 
that the learned Judicial Commissioner 
had decided erroneously the questions of 
law which were raised before him that 
Court has no jurisdiction to interfere in 
revision with his decision. l 
- There is an apparent fallacy in thatzargu- 
ment. Itis, no doubt, true that where the 
lower Court has jurisdiction to decide a 
certain point and decides that point wrong- 
ly, the High Court will not interfere 
with the decision under the provisions 
of s. 115 whether it be on a question 
of law or fact. But that depends upon 
the question whether or not the lower 
Oourt had jurisdiction to decide that 
point and any decision which the lower 
Court may have given as to its own 
jurisdiction is inno way binding on the 
higher Court, and is open to revision: 
Hassomal Hirdomal v. Kodanmal Motiomal 
(2). It ıs, therefore, for us to see for 
ourselves whether the learned Judicial 
Commissioner had jurisdiction to decide 
in the proceedings under the Indian 
Arbitration Act the objections raised on 
behalf of the opponents. For that pur- 
pose it 15 necessary to examine the pro- 
visions of 8, 14 of the Act which reads as 
follows :— f 

“Where an arbitrator or umpire has mis~ 
conducted himself, or an arbitration or 
award has been improperly procured, the 
Court may set aside the award”, 


We asked the learned Pleader for tha 
opponents under what part of this section 
his objection fell. He was unable to do 
80. 


Now,it is an indisputable proposition 
of law that an arbitrator derives his power 
from the reference which furnishes the 
source and prescribes the limits of his 
authority. He ıs bound to make an 
award in conformity with 16 both in 
substance and inform. In this case the 


(1) 70Ind Cas 777, 50 O 1, A I R 1922 P.O, 
374, 37 C L J 336,44 M.L J 758, 27 O W N. 660: 
. W N 372, 18 L W. 537, 49 L A. 366 


(2) 104 Ind, Oas, 342; 22 9, L, R. 135, A, I, R, 1927 
Sind 239, 
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parties to the reference clothed the arbitra- 
tors with authority to make one award 
concerning all of them and they have acted 
within the four corners of that author- 
ity. It is, therefore, not open to the oppon- 
ents to contend that the arbitrators have 
misconducted themselves in making one 
award dealing not only with the points 
which were common tothem, but giving 
directions for payment byone party to the 
other of the amount found due on the 
strength of the findings on the questions 
which were common to them. It is con- 
ceivable that if in the lower Oourb the 
opponents had raised an objection that 
on a true construction of the reference all 
that the arbitrators were required to do 
was to pass a declaratory award on those 
two points,namely, whether S. K., was guilty 
of breach and what was the market rate 
prevailing on the due date, i& would have 
been another matter. But that was not 
their objection. Their objection was some- 
what novel based upon certain rules of 
procedure laid down by the Oode of Civil 
Procedure for the conduct of suits filed 
in Oourt to which reference would be made 
presently. That objeetion could not possi- 
bly fall under the first part of s. 14, 
namely, thatthe arbitrators had conducted 
themselves when they had,as a matter of 
fact, conducted themselves properly within 
the four corners of the submission. 

It is also equally clear that neither the 
arbitration nor the award was improperly 
procured because the pazties had consented 
to one single reference and had clothed the 
arbitrators with power to pass one single 
award. Prima face, therefore, the learned 
‘Judicial Commissioner had no jurisdiction 
to gointo the question raised before him 
under s. 14 of the Act. 


In this connection ıt was argued that 
several Courts had held that the remedy 
of setting aside an award by a regular suit 
was only an additional remedy and that it 
was within the competences of the Oourt 
acting under the Indian Arbitration Act to 
go into objections which did not fall within 
the four corners of s 14 of the Indian 
Arbitration Act. 


Our attention has not been invited to any 
authority going tothat length, and speak- 
ing for myself I would be very reluctant to 
accede to any such proposition, It 18 a 
fundamental canon of construction that 
in interpreting a Statute conferring special 
jurisdiction on & Court, it must always be 
‘presumed that the Legislature does not make 


any alteration in the law beyond what 
it explicitly declares either in express 
words or by necessary implication. 
In all general matters beyond, the 
law remains undisturbed: andit is in 
the highest degree improbable that the 
Legislature would overthrow fundamental 
principles or depart from the general 
system of law without expressing its in- 
tention with irresistible clearness, Maxwell 
on Interpretation of Statutes, 5th Edition, 
page 133; Sobhra; Dwarkadas v Emperor (3). 

“Tam not prepared to hold that s. 14 of 
the Act was intended to deprive a Court 
of ordinary jurisdiction to deal with the mat- 
ters which didnot fall within the four 
corners of that section or that it was ın- 
tended to confer jurisdiction on the srbi- 
tration Court to deal with matters which 
were outside the purview of that section 
or any other section of the Indian Arbi- 
tration Act”. 

The authorities reliedupon by the learn- 
ed Pleader only goto the length of hold- 
ing that where a party objects to a 
reference and award on grounds which go 
to the very root of the reference, it is opan 
Xohim to file a suit to set aside the 
reference and award. That is quite another 
matter, and it is sufficient to observe that 
those decisions are no authority for the 
proposition that the arbitration Court has 
power to decide matters outeide the scope 
of s. 14 of the Act, 

lam, therefore, of the opinion that the 
learned Judicial Commissioner acted with- 
out jurisdiction in going into this question 
in the present proceedings. 

Apart from the above, ıt would appear 
that in order to succeed it was incumbent 
on the opponent to establish first that the 
provisions of the Civil Procedure Code as 
to multifariousness apply to proceedings 
before arbitrators and secondly if they do 
apply then in view of those provisions the 
award could not possibly be upheld 

Now it 18 no doubt true that proceedings 
before arbitrators are judicial proceedings 
and that they “like other Judges cre 
bound, where they are not expressly 
absolved from doing so, to observe in their 
proceedings ordinary rules which are laid 
down for the administration of justice", 
per Lord Justice Knight Bruce in Haigh 
v Hagh (4) But it does not follow that 


(3) 45 Ind Cas 399, 118 L R. 128 at p il, 11 
Or. L. J 591, 

(4) (1862) 31 L J Ch. 420 atp 423; 8 Jur, in 2) 
983,9 L T 507;3De G. F, & J.157; 130 E, E, 73; 
45 E. R, 838, 
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every rule of procedure laid down in the 
Civil Procedure Code for trial of suits 
ipso facto applies to the arbitration proceed- 
ings or that the rules prohibiting that trial 
of different causes of action and parties at 
one and the same trial in Court are such 
ordinary rules of procedure that apply to 
arbitration proceedings. 

Thereis & radical difference between 
institution of a suit 1n a Court of Law and 
the reference of dispute to an arbitration 
In the former case the defendants are not 
consenting parties to the institution of the 
suit against them. The rules as to the 
joinder of different causes of action have 


been enacted with the object of 
preventing different defendants from 
being unnecessarily harassed in oneand 


the same suit ın respect of causes of action 
in which they are not interested. These 
rules can, therefore, hardly apply even by 
an analogy to a reference where the parties 
consent to a joint trial of different causes of 
action. Furthermore these rules are en- 
acted for the benefit of the defendants 
which they may avail ofif they so wish, 
andare not intended to divest the Court 
ofits jurisdiction altogether to entertain 
such suits. 

Order II, r. 7, Civil Procedure Code, pro- 
vides that all objections as to the mis- 
joinder of causes of action shall be taken 
atthe earliest opportunity and any such 
objection not so taken shall be deemed to 
have been waived and by virtue ofs. 99, 
Civil Procedure Code, the defendants are 
subsequently prevented from challenging 
the decree passed against them on that 
ground. 

By agreeing to refer—different causes of 
actions against different parties on one and 
the same references the parties to 1& donot 
only waive such objections but agree toa 
joint trial and cannot afterwards be per- 
mitted to challenge the award. Apart 
from the question of estoppel it would 
appear that if was incumbent on the 
opponents to allege and prove that they had 
raised this objection before the arbitra- 
tors to enable them to challenge their 
award assuming that it was a decree of the 
Court, on that ground. There was no such 
allegation, much less proof. With all res- 
pect, it would appear that the learned 
Judicial Commissioner acted with material 
irregularity in the exercise of his jurisdic- 
tion in giving effect to this plea. On both 
grounds I would set aside the order passed 
by the learned Judicial Oommiegioner 
with costs, 
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It has been contended by the opponents 
that they had not given up therest of their 
objections, and there is no note in that 
behalf in the proceedings. We remand the 
case to the Court below for disposal of the 
remaining objections filed by the oppo- 
nents according to law. 

Barlee, A, J. ©.—I concur, 


P.B A, Order set aside, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Orvin Suir No, 809 or 1927. 

October 15, 1929, 
Present:—Mr. Aston, A. J. O. 
ISRIBAI AND oTHERS—PLAINTIFFS 
versus 


PEVIBAI AND ANOTHER—DEFENDANTS. 

Arbitration Act (LX of 1899), s 14—Owl Procedure 
Code (Act V of 1908) —Objectvons to award, scope of — 
Separate surt to challenge award, when competent— 
Objecivons withdrawn and diwmassed—Res judicata 
—Finality of award—Powers of Court of Wards to 
refer matters on behalf of minor—Bombay Court of 
Wards Act (Iof 1905), ss 7,, 28, 27—Perfor ming 
award and accepting benefit under 4t, distinction be- 
tween—Hstoppel—Question of marriage, whether can 
be referred 

Though when an objection to an award goes to 
the root of ıt, that ıs, the jurisdiction of the 
arbitrator to make the award, a suit to set aside the 
award is competent yet where objections are filed, 
nter alia, with regard to the jurisdiction of the 
arbitrator to act, on the gound that there was no 
valid submission in his favour and the objections 
are withdrawn and dismissed, a subsequent suit on 
the same groundsis barred by reason of res judicata, 
[p 165, cols 1&2] 

Khwny v Nathibaa (5), relied upon 

Radha Kassen Khetry v Lakhmz Chand Jhawar (1), 
Jat Narain-Babu Lal v Narain DasJam Mal (2), 
Matulal Dalma v Ram Kassen. Dass Madan Gopal 
(3) and Sassoon v. Ramduit Ramkissen (4), referred 
to. 

The mere fact that evidence was not led at the 
date of hearing does not ;prevent the principle,of 
finality of adjudication applying, and the discovery 
of additional evidence does not entitle a person to 
have a matter re-tried [p, 166, col 1] 

Robert Watson & Co v. Collector of Zillah Raj- 
shahye (6), Kartick Chandra Pal v Sridhar Mandal 
(7) and Marriot v Hampton (8), relied upon. 

Section 14 of the Arbitration Act applies, not only 
to cases where there has been misconduct on the 
part of arbitrators, but 16 applies also to cases, 
where arbitration has been improperly procured, 
e.g, where consent to a submission has been ob- 
tamed by a misrepresentation lbid] 

The Court of Wards 1s competent in the exercise 
of its powers, to refer to arbitration disputes affect- 
ing the rights of a minor who 1s underits supers 
intendeuce, provided the reference to arbitration 


1911. C. 1930 


$s for the benefit of the minor; bub the minor might 

on attaming majority be able to repudiate the award. 
1bad 

i ga Dewani v. Jerang Dewan (9), Tweedie v. 
Jogesh Chandra Roy (10) and Cavendish v. 

(11), relied upon. 

Evans v Cogan (12), Davis v Page (13), Rudston 
and Yates case (14), Clements v L & N.W. 
Ry (15), Balaji v Nana (16) and Dwarka Das v. 
Krishan Kishore (17), referred to 

Merely performing an awardis not such acquies- 
cence that a party would be precluded from moving to 
set ıt aside "p. 167, col 1]! 

Bartle v Musgrave (18) and Goodman v. Sayers (19), 
relied upon 

But accepting a benefit under an award may 
preclude a party from objecting to it, even af the 
acceptance be under protest [p 167, col 2] 

Ghullamallah Shah v. Papurbat (20) and Parrott v. 
Shellard (21), relied upon 

There is no bar to refer to arbitration a matter 
relating to personal rıghts between the parties, eg, 
a question of marriage or maintenance which 15 
cognizable by a Civil Court [abid] 

Umer v Dadl (22), relied upon 2 ed 

Mr. Taliram Maniram, for the Plaintiffs. 


Mr, Kimatrai Bhojraj, for the Defend- 


ants. 

JUDGMENT.—The following issues 
are being tried as preliminary, VZ., 
due No.1. Is the suit as framed compe- 
ent? 4 

Issue No.2, Are the plaintifis estopped 
from raising the contentions set forth in the 
plaint because of the award which has been 
acted upon? 

Issue No. 17. Isthe award in Judicial 
Miscellaneous No. 152 of 1926 void and not 
binding on plaintiffs ? 

On the first issue it was contended by 
the defendant in the first place that such a 
suit is not competent at all, and secondly 
that the matter was res judicata, inasmuch 
as objections were filed to the award and 
subsequently withdrawn. With regard to the 
first of these questions plaintiff relies on 
the following cases’ Radha Kassen Khetry v. 
Lakhm Chand Jhawar (1), Jar Naram- Babu 
Lalv Naram Das Jaini-Mal (2), Matulal 
Dalmia v Ramkissen Dass-Madan Gopal (3) 
and Sassoon v Ramdutt Ramkissen (4). 
The authorities clearly show, and it 18 
conceded by the defendant's Pleader, that 
where the matter goes to the jurisdiction 
of the arbitrator, it can be the subject of 
a suit. The Pleader for plaintiffs relies on 
paras. 5, G6 and 11 of the plaint as setting 


23> 56 Ind. Cas 541, 240 W N 454, 310 L.J. 
3 


(2) 69 Ind Cas, 585; 3 Lah 296 at pp. 310, 315, A, 
I R 1922 Lah 369 

(3) 69 Ind Cas. 568, 47 O. 806 

(4) 70 Ind Cas 777, 50 O 1, A.I.R,1922 P. 0. 
374, 370 L J 336 44M L.J 758,270 W N. 660, 
EX M, W. N. 373, 18 L, W. 537, 49 I A, 366 
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out facts, which establish, that there was 
no valid agreement to refer the dispute to 
arbitration, and that the arbitrator aotcd 
wholly without jurisdiction. 

There can be no doubt, in my opinion, 
that a suit could have been instituted by 
the plaintiffs, on the facts allegec to 
set aside the award, the plaintiffs’ con- 
tention beimg, that there was no valid 
submission to arbitration, and that the 
arbitrator acted wholly without jurisdic- 
tion I am of opinion, however, that the 
present suit 15 incompetent on the principle 
“interest reprublicee ut sit fims lium ". 
The objections of plaintiffs Ieribai and 
Vishindas did not merely relate to the 
conduct of the arbitrators and alleged 
irregularities on their part, so their remedy 
no doubt was not restricted to s. 140" the 
Arbitration Act: see Sassoon v. Ramdutt 
Ramkissen (4). But they elected to file 
objections to the award. Someof the objec- 
tions, e. g , a8 to the power of the arbit ‘ator 
to decide whether there was a valid mariiage 
between the deceased and Pevibai, ard as 
to the alleged omission to hold, that Pevibai 
had forfeited her right to maintenance, by 
reason of misconduct, were the samə as 
some of the grounds on which the present 
is based. In addition to this Isriba: and 
Vishindas raised an objection that ths 
submission was obtained by misrepressnta- 
tion and, therefore, void. 


Objections 3 was as follows :— 

“That the signature on the reference of 
these respondents was obtained on the 
representation that all the disputes between 
ihe parties including the civil and crimi- 
nal litigation pending 1n the Courts would, 
be settled and the award would be passed 
simultaneously with the termination ci the 
said matters. In direct violation of shese 
representations and before the deterraine- 
tion of the other disputes the awara has 
been made. Hence the reference and 
the award are bad and should be set 
aside,” 


On these occasions dates were fixed for 
hearing the objections in Court and on 
the dates fixed, the hearing was adjourn- 
éd by consent Finally the matter was 
called up in Court on 4th October, 1926. 
The Pleader who appeared for Isriba: aud 
Vishindas then said ‘I withdraw the cb;oc- 
tions" and the Pleader for the lst respon- 
dent said "I don’t claim costs” anc the 
Court passed the order ‘‘objections dis- 
missed with no order as to costs”, 

For the reasons mentioned by my brother 
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Rupchand in Khimji v. Nathibai (5) I am 
of opinion that the principle of finahty 
of adjudication is not limited to the final 
adjudication of matters in issue in a suit. 
It applies equally to an adjudieation by 
the arbitration Court of objections to an 
award falling within the purview ofs, 14. 


Section 14 applies not only to cases, where 
there has been misconduct on the part 
of the arbitiators, it also applies to cases, 
where the arbitration itself has been impro- 
perly procured. An objection, therefore, 
alleging that consent to a submission had 
been obtained by misrepresentation would 
come within the purview of that section. 


And the mere fact that no evidence was 
led at the date fixed for hearing would not 
prevent the principle of finality of adjudica- 
tion from applying: see Robert Watson 
& Co. v. Collector of Zillah Rajshahye (6) 
and Cartick Chandra Pal v. Sridhar Mandal 
(7) And the discovery of additional evi- 
dence of misrepresentation would not entitle 
the plaintiff to have the matter re-tried: 
see Marriot v. Hampton (8) cited in Shirley's 
Leading Oases in the Common Law. As 
regards the minor plaintiffs on whose behalf 
Isribai is suing as guardian, sections 23 
and 27 of the Oourt of Wards Act (I of 1905) 
give wide powers to the Court of Wards both 
as to the property and as to the person of 
Government Wards. As regards the care 
and management of property the Court of 
Wards can do all such things which are 
requisite, which an owner could do. As 
regards the person it can do all such 
panes as may lawfully be done by a guar- 

ian. 

I can see no objection, therefore, to the 
Court of Wards in the exercise of these 
powers, referring to arbitration & dispute, 
affecting the rights of a minor, who was 
under its superintendence provided the 
referenceto arbitration was for the benefit 
of the minor. The Calcutta High Court 
held in Nakymo Dewani v. Jerang Dewan 
(9) that the Oourt of Wards can compromise 
a claim without the consent of à Court and 
in Tweedie v. J'ogesh Chandra Roy (10) 


< (5) 76 Ind. Cas. 953; 19 S. L. R. 360, A. I. R. 1925 
Sind 42 


(0 13 M I. A 160, 12 W. R P O 43,3 B LR P. 
E sp Suth P.C J 269, 2 Sai. P, O. J. 500, 20 E. 


(9 12 0 563 
: 8) Q197) 7 T R. 269; 2 Esp. 546,4 R. R 439; 101 


“(9) 37 Ind Cas 971; 44 O 829. 
(10) 51 Ind, Cas 999. 
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the Caleutta High Oourt held that it has, 
power to refer to arbitration. That was a de-' 
cision on 8. 18 of the Bengal Oourt of Wards 
Act but the wording of the corresponding 
8. 27 of the Bombay Act is similar. 

Lord Nottingham in Cavendish v ——— 
(11) said he would never decree an award 
which would bind an infant: see also Evans 
v. Cogan (12) but it became the practice of 
the Chancery Court to direct the Master 
to ascertain whether it was for the benefit 
of an infant that a suit should be referred 
to arbitration: Davis v. Page (13), Russell 
on Arbitration, 7th Edition, page 19. At 
Common Law also submissions to arbitra- 
tion like other contracts made by an infant 
were nof as a general rule binding upon 
him: Russell, 10th Edition, page 19. Excep- 
tions, however, were made with regard to 
reasonable contracts for necessary reason- 
able contracts of service and contracts 
plainly for the benefit of the infant by 
all of which the infant was bound and he 
would similarly it appears be bound by 
submission in respect of any of these mat- 
ters. Rudston and Yates Case (14) and 
Clementis v. L & N. W. Ry. (15). It has been 
held by the High Court of Bombay that a 
manager of a joint Hindu family even 
when he is not the father has the power to 
bind the family by a reference of & dispute 
with an outsider regarding any family pro- 
perty to arbitration provided such reference 
is for the benefit of the family and that 
minors in the family would be bound by 
such reference and award: Balanı v. Nana 
(16). And the Lahore High Court has 
held that in the absence of fraud or other 
good reasons to the contrary a reference to 
arbitration entered into by a manager of 
a joint Hindu family would bind the other 
members including minors: Dwarka Das v, 
Krishan Kishore (17). The question of the 
right of the repudiation on the ground that 
the reference was not for the benefit of the 
minors or entered into in good faith will 
be one for the minors, Sugnomal and Dou- 
lomal to consider, on their attaining major- 
ity. It does not appear to me to be a 
question affecting their next friend Isr- 


(11) (1676) 1 Oh Cas. 279, 22 E R. 800. 
(12) (1727) 2P Wms 450, 24 E R 808 
(13) (1804) 9 Ves, Jun. 350, 32 E R 637 
(14) (1641) March N R111 at p. 114, 82 E. R. 


(15) (1804) 2 Q B. 482, 9 R. 223, 42 5 
39,0 W. R, 338, 58 


16) 27 B. 287 15 Bom L R.95. 
RU) 61 Ind. Cas. 628, 2 Lah, 114; 3 Lah. L. J, 
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bai. Even if Ieribai were able to es- 
iablish that the Court of Wards had no 
locus standiin view of the express provisions 
of s 7 ofthe Courtof Wards Act, 1905, there 
would stillbe the fact that the submission to 
arbitration was signed by Vishindas the 
adult male member of the ‘joint Hindu 
family. Tbe Court of Wards has not 
challenged the award. Ittook no steps 
tosupport at the hearing the objection 
filed by Isribai and Vishindas that the 
reference was obtained by misrepresentation. 
It voluntarily made a payment of Rs. 1,000 
provided for; bythe award towards Pevi- 
bars arrears of maintenance and her main- 
tenance from March to December, 1926, 
without being compelled to do so in 
execution. I am of opinion, whatever 
rights the minors may have on attaining 
majority, that the present suit by Isribai 
as next friend of the minors is barred by 
the principle of finality and my finding 
accordingly on issue No 1isin the negative. 

With regard to issue No. 2 estoppel is al- 
leged so far as Isribai herself is concerned, 
Evidence has been led which shows that 
about ten months after the making of the 
award the Court of Wardsas guardian of 
the minors paid Rs, 1,000 towards Pevibai's 
arrears of maintenance and her mainten- 
ance from {March to December, 1926, pro- 
vided for by the award and promised to 
pay maintenance directly toher in future. 
Itis contended by the defence that the award 
having been acted on and a payment 
voluntarily made by the guardianof the 
minors, Isribai,as the next friend of the 
minors is estopped from contending that 
the award was void. The plaintiffs rely on 
the ruling of the Privy Council in Sassoon 
v. Ramdutt Ramkissen (4) that the 
fact of an award having been enforced by 
execution is no bar to a suit. For the 
defence reliance is placed on the fact that 
the payment was a voluntary payment and 
not enforced by execution. It is very 
questionable, however, whether a party by 
performing an award so acquiesces in it, 
that he is precluded from moving to set it 
aside:seo Russell on Arbitration, 10th Edition, 
page 251 and the casethere cited by Bartle v. 
Musgrave (18) where Patterson, J , held that 
the party was not precluded. In Goodman v. 
Sayers (19) where it was held that the party 
was precluded the circumstances were 


(18) (1841) 1 Dowl. (N. s ) 325, 5 Jur 1661; 63 R. R. 
(19) 1820) 2 Jac & W. 249,22 R.R. R. 112, 37 E. 
R 622, 
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treated as 1n the natureof a compromise, A. 
distinction must, of course, be made between 
performing an award and accepting a 
benefit under an award when a benefit is 
accepted by a party he may be precluded: 
see Ghullamallah Shah v. Papurbai (20), 
The acceptance of a benefit even under 
protest might amount to acquiescence: see 
Parrott v. Shellard (21), Russell, 10th Edition, 
page 251. The defence in my opinion have 
failed to establish that the plaintiffs are 
precluded by estoppel oracquiescence from 
challenging the validity of the award. My 
finding on this issue is in the negative 

Withregard to issue No.17 1t is contended 
on behalf of the plaintiff that the award was 
void andnot binding on plaintiffs because 
the question of the validity of a marriage 
could not be referred to arbitration. It is, 
however, conceded on behalf of the plain- 
tiff that a suit for maintenance is & suit of 
a civil nature. A glance at the submis3ion 
shows that what was «nter alia referred to 
arbitration was a dispute "relating to the 
elaim of Pevibai of the first part with re- 
ference to past and future maintenance and 
residence as widow of KhanchandJeramdas 
which claim on various grounds was dıs- 
puted.” It has been held by a Bench of this 
Court that there is no bar to refer to arbi- 
tration under the provisions of the Second 
Schedule of the Civil Procedure Code & 
suit which relates to personal rights bet- 
ween the parties, e. g., à question of mar- 
riage which is cognizable bya Civil Court; 
Umer v. Dadls (22). My finding on this 
issue is that the award was not void. In 
view of my findingon issues Nos, 1 and 3 
I dismiss the suit with costs. 


P. B. A. Suit dismissed. 


(20) 112 Ind Oas. 286, 23S L R.196, A IR 1928 
Sind 175 


(21) (1868) 16 W. R, 928 | 
(22) 98 Ind. Cas, 550, 20S.L,R 116, A. I R.1926 
Sind 128 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
MiscELLANEOUS Orvis APPRAL No. 10 or 1927. 
October 10, 199». 

Present :—Mr. RupchandsBilaram, 
A.J, Ch aad Mr. Barlee, 


.J.0 
HOONDOMAL: CHANBALDAS— 
APPELLANT 
versus 
NAZIR AND ANOTHER— RESPONDENTS. 
Guardians and Wards Act (VIII of 1890), ss 84 
(d), 41. (8)—Accounts of guardran—Cowt's investiga- 
tion thereof—Court, 1f can order payment of mure 
amount than 1s admitted by guardian to be due 


The Court has no power, either under the pro- 
visions of s 34, cl (d), or s 41, cl (8), of the 
Guardians and Wards Act or under its inherent 
jurisdiction, to order a guardian or his legal re- 
presentative to pay into Court not only the amount 
admitted to be due by him, but such amount as the 
Court, on investigation, finds to be due by the 
guardian and then to punish the guardian under 
8. 43 of the Actfor his failure to pay such amount 
in Court The Court is not precluded from hold- 
ing such an investigation but that can only be for 
iefusmg discharge to a guardian, if the Court is 
not satisfied with the accounts submitted by him, 
or for directing a suit to be filed against an ex- 
guardian for recovery of amount due by him over 
and above that which is admitted to be due by 
hım [p 168, col 2, p 169, col 2] 

Jagannath Punja v Mahesh Chandra Pal 3), 
Harikrishna Chettiar v | Govindarajalu Naacker P , 
Ramanujulu Reddy v. Rangiah Reddiar (5), Bathina* 
Subbarama Reddi v. Ganesam Pattabhwama Reddi 
(6) and Annie Besant v Narayamah (11), relied 
upon 
Forta Ram v Gobindi (1) and Muhammad Farid- 
aera Ahmad v. Ahmad Abdul Wahab (2), not fol- 
owed, 

Appeal against an order passed by the 
Judicial Commissioner, Sind, 

FACTS.—This appeal arose out of an 
order passed by the learned Judicial Oom- 
missioner Jn the exercise of his original Ju- 
risdiction under the Guardians and Wards 
Act of 1690. 

On an application made by a relative of 
the minor that the.appellant who had been 
appointed by the Court asa guardian should 
be removed from his guardianship, the 
Court passed an order dated 7th April, 1926, 
to the effect that the appellant had been re- 
moved from guardianship with his consent 
and that he should furnish his accounts to 
the Nazir of the Court within one week. 

The appellant fled his accounts admit- 
ting a certain sum to be due by him and 
by an order dated November 12, 1926, he 
was ordered to pay the said sum into Court 
which order wasduly complied with. 

On thereport of the Nazir that the minor 
was not liable for certain items debited in 
the acccunt, the learned Judicial Oommis- 
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sioner held an inquiry, and by an order 
dated 30th November, 1926, which order 18 
now under appeal allowed threaitems in 
the account and further ordered that a suit 
be filed against the appellant for recovery 
of the total sum due on those items. 

Mr. Dingomal Narainsing, for the Ap- 
pellant, à 

Mr Srikishendas H Lulla, for the Res- 


pondents, 
JUDGMENT. : 
Rupchand, A. J. C —[After stating the 
facts |Theappellanthas challenged the above 
order on the ground that it was ultra vires 
and one likely to prejudice him in the trial 
of the suit filed against him and has chal- 
lenged ıt on the merits. 

On behalf of the Nazir of the Court who 
has been substituted as guardian ofthe minor 
it has been argued that the order passed by 
the learned Judge fell within the purview 
of s. 34 (d) orin the alternative under s. 41 
(3) of the Act, and assuch within the com- 
petence of the Court, and that as no appeal 
hes against orders passed under either of 
those sections the present appeal 1s incom- 
petent. It is further argued that the order 18 
correct on the merits 

We have confined the parties to the legal 
issues and have not gone into the merits of 
the disputed items. 

The scope and effect of an enquiry, if any, 
to be held under as. 34 (d) and 41 (3) and the 
effect of an order passed therein are matters 
on which? there 1s a certain divergence 
of judicial opinion. 

The Allahabad High Court in Sita Ram 
v. Gobind (1) and the Patna High Court 
in Muhammad Fariduddin Ahmad v. Ah- 
mad Abdul Wahab (2) have held that s. 34, 
cl. (d) of the Act 18 not limited to an order 
for payment by the Guardian into Court of 
such amount ashe admits to be due, but 
empowers the Court to pass an order for pay- 
ment of such amount as the Court finds on 
investigation to be due by him. 


The Oalcutta and the Madras High Courts 
appear to be inclined to a contrary view: 
cf., Jagannath Punja v. Mahesh Chandra Pal 
3), Harikrishna Chettiar v Govindarajalu 
Navker(4),Ramanujulu Reddy v.Rangiah Red- 


(1) 80 Ind. Oas 592, 46 A 458, A.I R 1924 All, 
593, 22 A L J, 585, 

(2) 107 Ind Cas 152, 7 Pat.144, A.I R 1928 Pat, 
259, 9 P L. T 383 
3) 36 Ind. Cas 286,210 W N 688, 25 C. L. J. 


(4) 98 Ind Cas 332, A I R 1926 Mad 478, 50 M. 
L.J.273, 28 L W. 420, (1926) M. W.N. 359. 
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diar (5)and Bathina Subbarami Reddiv.Gane- 
sam Pattabhwama Reddi (6). In Harikrishna 
Chettrar's case (4), 16 was suggested that such 
an ordermight fall within the purview ofs 43, 
cl (1)of the Act which is an appealable order. 

In this state of the law, I think it my pri- 
mary duty to examine first the language of 
the statute without any extraneous aid, and 
find out, if possible, the mtentions of the 
Legislature from the language used in the 
sections: cf Branson v. Mumwwpal Com- 
missioners, Madras (7), Bank of England. v. 
Vaghano (8), Norendra Nath Sarcar v. Ka- 
malbasint Dasv (9) and Ramanandı Kuer v. 
Kalawati Kuer (10). 

Nows 34(c) imposes an obligation on 
the guardian to exhibit his accounts in 
Court at such time and in such form as the 
Court from time to time directs. Clause 
(d) which follows provides that the guar- 
dian shall “if so required by the Court, 
pay into the Court at such time as the Court 
directs the balanco due from him on 
those accounts, or so much thereof as the 
Court directs.” The expression ‘‘ balance 
due from him on those accounts” refers 
prima facw to the balance due on the ac- 
counts exhibited by him. 

There is nothing in this section to war- 
rant the suggestion that this expression was 
necessarily intended to empower the Oourt 
to compel the guardian to pay into Court, 
not the sum which he admits to be due at 
the foot of the account exhibited by him but 
the sum which the Oourt finds on an enquiry 
held by 16 to be due. 

Tf we now tutn to e. 41, cl. (3) which is 
really the section applicable to the present 
case, we find that all that ıt provides is that 
the Court may order that the person who 
has ceased to be a guardian, or if he is 
dead, his legal representativeito deliver “any 
property in his possession or control belong- 
ing to the ward or any accounts in his pos- 
session or control relating to any past or 
present property of the ward." 


(5) 94 Ind Cas 79, A I R 1926 Mad 823 
(6) 97 Inh Cas 578, A I, R.1926 Mad 977; 51M 
L. J. 249, (1926) M W N. 695, 24 L W 525, 50 


M 80 

(7) 2 M 362 (F.B) 

(8) 1891) A C 107, 0 L. J.Q B 145, 64 LT 
353,39 W R 657, 55 J P 676. 

(3) 23 0 563,231 A 18,6Sar P O J 667, 6 M 
LJ 71(P 0) 

(10) 107 Ind Cas 14, 55 I A. 18, A I. R 1928 
P'62,50 W N.96 I L T 40 Pat 19, 30 
Bom. L R 297, 47 O L J. 171,54 M LJ 281, 
9 P L T 97,32 OW N.402, 20 A L. J 385, 
(1928) M W. N. 282, 7 Pat. 221, 27 L. W. 782 


(P. 0). 
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The very fact that this provision applie) 
not only to the ex guardian but to the legt 
representative of a deceased guardian makcs 
it clear beyond any shadow of doubt thit 
the only obligation imposed on a guardian 
or the legal representative of a deceased 
guardian, as the case may be, 18 to hand 
over any such property as is in his posse 
sion or control and not such property is 
has disappeared or has passed out of hs 
possession or control and likewise to hard 
over such accounts as are in his possessica 
irrespective of such accounts being corre t 
or not. 

Several interesting arguments, most.y 
based on the dictum of Walsh, Ag. O. J in 
Sita Ram v. Gobind (1), have been au- 
dressed tous Ihave analysed these argu- 
ments very carefully and have with all re-- 
pect, come to the conclusion that there is 
no scope whatsoever of reading into eith>r 
of these sections a provision empowerlrg 
the Court to order a guardian or his leg?! 
representative to pay such amount as is 
found due by the Court as the result of in 
enquiry held by the Oourt, 

It may be conceded tnat the Couit has 
power either administrative or quasi juci- 
cial to examine the accounts submitted hy 
a guardian as for 1nstance, for the purpcse 
of ascertaining if the guardian 1s a fit per- 
son to continue as such, or where the guar- 
dian applies for his discharge, whether 16 
has given a proper account of his stewaid- 
ship and should, therefore, be discharged 
from further liability except where it 16 
subsequently proved that he had obtained 
his discharge by fraud. 


If as the result of such inquiry the Coi rt 
comes to the conclusion that the guardian 16 
not fit to continue as such, the Court may 
remove him andlikewise where the guar- 
dian has applied for his discharge and has 
not given a true account of his stewardship. 
lt may remove him if need be but at the 
game time refuse to grant him a discharge 


If there was any doubt upon the pon: 
whether the Court had under the Act pove:’ 
to go into the accounts submitted by a guar- 
dian fer certain limited purposes, such 
doubt has been amply removed by the 
provisions of Act XVII of 1929 which las 
been very recently enacted empowering tho 
Court to have such accounts audited Fua. 
the point at issue now before us 18 whether 
the Legislature has either expressly or ım- 
pledly given power to the Court to record 
a definite finding as to the exact amount 
due by the guardian as a result of sich 
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inquiry, binding upon the guardian and to 
compel its payment. . 

Itis argued that such power is conferred 
on the Court and that the finding so given 
may be enforced in two ways, firstly, by 
proceedings under s. 450f the Act by 
punishing him for contumacy for failure 
to comply with the order, and second- 
ly, by providing the alternative remedy of 
a formal suit being filed on the strength of 
the order passed against him in which the 
guardian is prevented from raising any 
defence on the merits by virtue of s, 48 of 
the Act which declares that theorder pass- 
ed by the Court under the Act, shall, un- 
less interfered with in appeal or by revi- 

ion, be final. . 
SUNG taking the second ground first, 1f it 
was the intention of the Legislature to give 
a finalty to the order of the Court holding 
a certain sum to be due by the guardian, ıt 
appears somewhat inexplicable why the 
Legislature should not have provided for a 
summary remedy by way of execution pro- 
ceedings under the Act for enforcement of 
payment instead of a formal suit being filed 
on the strength ofthe order. | 

In the next place, it is again inexplicable 
why the Legislature should have deprived 
the guardian of his valuable right of appeal 
against such an order which affects him so 
vitally. No provision has been made in 
that behalfin s. 47 of the Act, and a find- 
ing as to the amount actually due 18 more 
often than not a finding of fact which is not 

ect to revision. 

n the other hand, if s. 34, cls. (c) and 
(d) and s. 41, cl. (3) are construed according 
to their ordinary meaning as requiring the 
guardian to hand over euch property and ac- 
counts as are in his possession and to pay 
into Court what he admits to be due, the 
explanation why no appeal was provided for 
against such orders is abundantly clear. 

A careful analysis of the provisions of 
s. 45 makes it equally fclear that that sec- 
tion 18 intended to punish wilful disobe- 
dience by the guardian of an order issued to 
him by the Court which it is within his 

ower to comply withif he 1s so minded. 
Clause (c) of this section places failure by 
the legal representative of a deceased guar- 
dian to deliver any property or accounts in 
his possession on the same footing as failure 
by the guardian himself to do the same. 
This clause would, therefore, refer only to 
wilful non-compliance with what was with- 
in the competence of the person ordered to 
do which he had contumaciously declined 


to do and nothing more. 
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It is also not easy to understand why 4 ` 
guardian who has through ignorance of the 
provisions of the Guardians and Wards 
Act or through carelessness caused loss to 
the estate, should be punished by a daily 
fine extending to the total sum of Rs. 500 
and be detained in civil prison until he 
makes good that loss although he has not 
the means to do so, or why he should be 
deprived of his right of appeal against an 
adverse finding as to the extent of the loss 
when he is beingso severely punished. 

If the interpretation which 1s sought to 
be put upon these sections by the learned 
Pleader for the respondents were accepted, 
a certain anomalous position might arise. 
There is no provision inthe Act for com- 
pelling a surety to pay the amount found 
due from the guardian. Is such surety 
bound by an order passed by the 
Court holding that a certain amount is due 
from the guardian, and if not, what is to 
happen ifin the suit filed against him, it 
is found that the accounts submitted by 
the guardian were correct, and that the 
guardian was, therefore, wrongly detained 
in jail under the penal provisions of s. 45, 

With all respect to their Lordships who 
decided the case of Sita Ram v, Gobindi (1), 
I am not prepared to substitute for the 
expression "submit his account” ins 34 
(c) the expression * submit a just and true 
account” nor am I prepared to substitute in 
cl. (d) for the words “balance due from him 
on those accounts" the words “balance found 
due from him at the foot of a just and true 
account”. $ 

With regard to s. 41 /3), it is sufficient 
to observe that there is no scope whatsoever 
for introducing into that section the words 
“a true and just account”, 

It is no doubt true that proceedings by 
way of a suit are dilatory and not quite 
so efficacious as disciplinary proceed- 
ings inithe nature of those provided 
by s. 45 of the Guardians and Wards Act, 
but if the Legislature intended that these 
proceedings should apply equally to causes 
where the accounts filed are not correct or 
the property handed over by the guardian 
is not all the property and the guardian is 
required to hand over what is found due 
by him as the result of an investigation, it 
should have said so. It might be that in 
certain rare cases where the guardian has 
not been required to furnish security or 
where his surety isa bankrupt, the ward 
of the Oourt is unable to recover what is 
due to him, and has no remedy by way of 
criminal proceedings or otherwise against 
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the guardian, but those are considerations 
for the Legislature in amending the law, 
and not for the Judge in interpreting it. 

In Harikrishna Chettiar v. Govinda rajalu 
Naicker (4) it was said: 

“We have already referred to Sita Ram v. 
Gobindz (1) where considerations are urged 
in favour of holding that it 18 within the 
competency of a Court to make such an 
order. If it is absolutely necessary to 
find this power somewhere within the four 
corners of the Act, s. 43 by straining 16 
somewhat may be pressed into service... .. Tt 
may not be quite the right thing to say that 
an order of the kind under discussion is 
‘an order regulating the conduct of 
proceedings of a guardian.’ But it 18 only 
by construing these words in this rather 
wide sense, that we can find justification 
in the Act for the view , that such an order 
gs this 18. within the competency of a Court 
tid under the Guardians and Wards 

ct”. 

With all respect, straining the language 
of 8.43, cl. (1) to that extent and for the 
reasons suggested would not be dealing 
with the law as we find it but of making 
the law which is outside our function. In 
my opinion, regulating the conduct or 
proceedings ofa guardian can by no means 
be interpreted as an order holding that 
prior to the date of such order the guardian 
had caused loss to the estate which he 
should make good. Assuming for the 
moment that s. 43 is interpreted as suggested, 
the same difficulty would arise as to the 
mode in which an order to that effect may 
be enforced, as ıt cannot be brought even 
within the purview of 8. 45 which refers 
to contumacy in not complying with orders 
under ss, 25, 34 (b) to (d) and 41 (3) but not 
to 8. 43 

Whth regard to the inherent powers of the 
Court to pass such orders, bib may be taken 
on the authority of the Privy Council in 
Annie Besant v. Narayaniah (11), that the 
jurisdiction of the District Oourt ıs defined 
by the Guardians and Wards Aet and that 
it has no inherent powers which are not 
expressly conferred upon it by the Act. 

In my opinion, the view taken by the 
Oaleutta High Court in Jagannath Punja v. 
Mahesh Chandra Pal (3) and by the Madras 
High Court in the decision referred to above 
except ın Harikrishna Chettrar's case (4) as 
to the effect of s. 43, cl. (1) should be accept- 


(11) 24Ind Cas 290, 38M. 807, 27M L. J. 30, 
180 W.N. 1089,1 L W.520, (1914) M W N 585, 
16 M. L. T. 165, 20 O L.J 253; 16 Bom, L, R 625, 
12 A, L. J, 1155, 41 I A, 314 (P. O). 
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edin preference to that of the Allahabac 
and Patna High Courts. 

The learned Judicial Commissioner had 
undoubtedly jurisdiction to go into tho 
accounts for the purpose of decision for 
himself whether he should discharge 
the guardian from his liability or not, 
and whether ıt was a fit case in which 
he should empower the substituted!guardian 
to institute a civil suit against.the ex- 
guardian for recovery of such amount 
as might:be found due by him on a settlement 
of the accounts The proceedings recorded 
by ihe learned Judieial Commissioner can- 
not, therefore, be attacked as altogethe: 
without jurisdiction. But the finding cf 
the Judicial Oommissioner goes much 
further than wasnecessary. Thereis a defi- 
nite finding by him as to the amount which 
the ex-guardian had to pay as the result 
of such inquiry, To that extent the finding 
is not warranted by the provisions of the 
Act and is without jurisdiction. 

The ex-guardian’s chief complaint 18 tke t 
this finding in the form in which it has 
been given is being pleaded in the suit es 
conclusive and that he is being seriously 
prejudiced by it. I think that this comp- 
Jaint is to a certain extent justified. 

I would, therefore, entertain the appeal 
as an application for revision and order 
that the judgment of the learned Judicial 
Commissioner, so far as it holds 
that the ex-guardian is liable to make 
good the objected items, should be 
set aside, but that the rest of the order of 
the learned Judicial Commissioner should 
stand, and that each party should bear his 
costs throughout. 


Barlee, A.J. C.—By an order dated 
3rd January, 1920, Hoondomal was appoint- 
ed guardian of the person and property of 
aminor Ohunilal aged 7. On April 7, 1927, 
he was removed from the guardianship 
with his consent, and ordered to furnish 
accounts. Some months later, the Nazir 
made a report that accounts had been filed 
in proper form but that three items were oo- 
jectionable. The learned Judicial Oommis- 
sioner then held a proceeding, appointed 
the Nazir as guardian 1n Hoondomal’s place 
and ordered him to recover from the latter 
the total of three sums which he held to be 
due from him to the minor (Jan amount paid 
by Hoondomal without permission out of 
the estate as damages for a breach of con- 
tract to purchase a (shop, (12) an amount 
lost by the sale of sovereigns, and (iw) sums 
charged for travelling expenses. 
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Hoondomal has appealedand a prelimin- 
ary objection has been raised that no appeal 
hes. This is correct. The only orders 
which can be made by a District Judge 
after he has removed a guardian under s8 
35, are ordersunders 41, and the order of 
the learned Judicial Commissioner is, there- 
fore, referable to that section Such orders 
are not appealable, But Mr Dingomal who 
has appeared for the appellant has urged 
that the order is ultra vires and that we are, 
therefore, competent to interfere and to set 
it aside, The question, therefore, which we 
have to decide is, whether thisorder was 
one within the jurisdiction of the Judicial 
Oommissioner, acting as a District Judge. 

The powersof a District Judga are 
recited 1n sub-cls, (3) and (4) of s. 41 of the 
Guardians and Wards Act, which provide as 
follows.— 

^Olause (3). When for any cause the 
powers of a guardian cease, the Court may 
require him or, 1f he 18 dead, his representa- 
tive to deliver asit directs any property 
in his possession or control .relating to any 
past or present property of the ward. 

“Olause (4). When hehas delivered the pro- 
perty or accounts as required by the Oourt, 
the Court may declare him to be discharg- 
ed from his liabilities save as regards any 
ou which may subsequently be discover- 
ed”, 
The authorities differ as to the interpre- 
tation of these clauses, as has been pointed 
out in the judgment of my learned brother. 
He has dealt with the matter exhaustively 
and 1 shall refer to two cases only ın which 
these clauses were considered. I shall not 
refer to the rulings on 8.34 which have 
been cited at the Bar, as they are not direct- 
ly in pomt. The Calcutta Court ina case 
reported as Jagannhih Punja v. Mahesh 
Chandra Pal (3)has held that there 15 no 
provision for any enquiry, after the removal 
or discharge of a guardian, into his dealings 
with the property of his ward,such as is 
contained in s. 34, which deals with the 
powers of a Oourt, and the duties of a 
guardian before he has been discharged or 
removed The Madras High Court, on the 
other hand, has decided that a guardian 
may be ordered to render an account under 
B 4l as a preludeto his discharge, Rama 
Rao v. Rangaswamy Rao (12) The ques- 
tion has not been decided for ourown pro- 
vince for the only case reported that of 
Fatehchandv Parpatw Bar (13) does not go 


(12) 92 Ind Cas 98, A I R 1926 Mad 419, 
(13) 92 Ind Cas, 196, 18 S L R.85, A I R 1995 
Smd 269. 
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beyond saying that a Court has under gs, 
48 the power to order delivery of accounts 
of the property of & minor who is dead and 
to fine an ex-guardian who has refused to 
deliver accounts The learned Judges had 
not there to decide whether s. 41 empowers 
a District Judge to ‘surchargeand falsify’, 
and to pay what is found due as a result 
of an enquiry Reverting then to the Oal- 
cutta and Madras cases I find that they are 
reconcilable as the former refers to sub- 
cl. (3) and ths latter obviously to sub el. (4). 
It appears to me that looked at from this 
point of view both are correct. Had it 
been the intention of the Legislature to 
empower a District Judge to callon an 
ex guardian to render an account and to 
pay into Court such sums asare found due 
they could have worded the clause accord- 
ingly and f would not have spoken of ‘the 
delivery of accounts in his possession and 
control’ which implies the handing over of 
physical possession when they meant the 
rendition ofaccounts, It 1s to be observed 
that they use entirely different language 1n 
8. 34 when dealing with the duty of a 
guardian to account. I think, then, that it 
16 hardly possible to doubt that the view 
taken in the Oaleutta case is the correct 
one. But their Lordships appear fo have 
been considering sub-cl (3) whilst in the 
Madras case it appears that sub el, (4) 
was under consideration, for, it speaks of 
anaecount ‘as a preclude toa discharge’; and 
decides that before taking the important 
step of discharging an ex-guardian,a Dıs- 
trict Judge is entitled to examine his 
accounts. Such an enquiry is obviously 
necessary, but it must be looked on as 
administrative rather than judicial; and the 
appropriate order 18 the refusal or granting 
of the application for discharge and not a 
finding that any particular sum is due, 
Were it otherwise, it is practically certain 
that ıt would have been appealable. 

The enquiry then in the present case can 
be referred to sub-el (4) and seems to be 
justified by that sub-clause The final 
order, however, requires some modification 
soas to make ıt evident that it was not ın- 
tended to be a final adjudication not liable 
to be contested by a suit. 

I agree, therefore, with theorder propos- 
ed by my learned brother, 

PBA, Appeal allowed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Mi&cELLANEOUS Civic APPEAL No, 26 or 1928, 
October 21, 1929, 
Present:—Mr. Percival, J. O and 
Mr. Barlee, A. J. O. 
HOTOHAND AND anoTHER—APPELLANTS 
versus 


NAVALRAI AND oTHERS— RESPONDENTS, 

Bombay Cul Cow ts Act ( XIV of 1869), s 28-A— 
Succession Act (X of 1865) and Probate and Admunis- 
tration Act (V of 1881)—Power of District Judge to 
transfer cases to Sub-Judge acting as District Judge— 
Investing Judge of subordinate Court with powers of 
District Court, effect of —Frve erecutors—Majority to 
concur in acts—Three refusing to act—Remarning two 
competent to apply for probate—Crtations to executors 
refusing to act or amy of them whether necessary— 
Wall alleged tobe wmvalid—Probate, whether can be 
granted 


Where a Sub-Judge is empowered by a notifica- 
tion issued under s 28-A of the Bombay Civil Courts 
Act to exercise the jurisdiction of a District Judge 
or District Court, asthe case may be, under the 
Succession Act, 1865, and the Probate and Ad- 
ministration Act, 1881, he ıs not merely a delegate 
and his jurisdiction 18 not confined to non-contentious 
cases 
Laxma v Aba (1), relied upon 

It 15 competent to a District Judge to transfer ap- 
plications for grant of probate to a Subordimate 
Judge who 1s invested with powers of a District 
Judge under s 28-A of the Bombay Civil Courts Act. 

Where there ate five executors under a Will 
which requires that they ‘unanimously orlby a majou1- 
ty "can do certain acts, but three of them refuse to 
act, itis competent for the remaining two executors 
to apply for probate of the Will 

In the matter of anapplieation for giant of pro- 
bate, 1618 not necessary to issue specific and indivi- 
dual citations to executois who have declined to act 
under the Will 

Sarom Dasw v, Rajlakshma Dasw (2), distinguish- 


ed 

The fact thatitis alleged that certain portions 
of the Will areinvalid and that ceitain bequests are 
null and void does not debara Court from granting 
probate of the Will, these questions must be htigated 
in a regular suit 

Bir) Nath De v. Chandan Mohan Banerj. (3) and 
Pran Nath Ghosev Jado Nath Bhattacharyw (4), re- 
lied upon. 


Appeal against an order of the First 
Class Sub-Judge, Hyderabad (Sind). 


Mr, Tahilram Maniram, for the Appel- 
lants. 

Mr. Kimatrai Bhojraj, for the Respond- 
ents. 


JUDGMENT.—This is an appeal 
against the order of the First Class Sub- 
Judge, Hyderabad, granting probate of the 
Will of one Chainrai to the petitioner Na- 
valrai and Kotumal The Will is dated 
the 10th February, 1922, and five execu- 
tors were appointed. Three of the executors 
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however, refused to serve 88 executors ana, 
the present applicants are the only two 
executors who wish to serve as such. 


The learned Pleader for the opponente, 
who object to the grant of the probate, has 
raised certain legal objections which may 
be dealt with first. i 


In the first place it is argued that ths 
Sub-Judge had no Jurisdiction. On this 
point the arguments advanced on behalf cf 
the opponents appear to me to be mors 
ingenious than convincing 


It is laid down in 8. 28 A of the Bombey 
Civil Courts Act, 1869, that "the High 
Court may by general or special order in- 
vest any Subordinate Judge, within such 
local limits and subject to such pecunia- 
ry limitation as may be prescribed in such 
order, with all or any of the powers of a 
District Judge or a District Court as the 
case may be under the Indian Successicn 
Act, 1£65, the Probate and Admunistration 
Act, 1881". 


Accordingly by a notification of 1925 the 
First Class Sub-Judge was invested with 
powers under the above Act He tried the 
petition accordingly not as a District Dele- 
gate but as Sub-Judge empowered under 
8 28-A; and his jurisdiction, therefore, 18 not 
confined to non- contentious cases. The’second 
point raised 1s that ifthe Sub-Judge has 
the powers of a District Judge under the Act, 
the District Judge cannot transfer cases to 
him. Butthe Sub Judge does not ceese 
to be a Sub-Judge because he exercises 
some or all of the powers of a District 
Judge under the Act, 


The third point is that two executors or ly 
cannot apply for probate because 16 18 leid 
down in the Will that “the above five 
trustees unanimously or by a majority” 
ean do certain acts. That, however, dceg 
not affect the right of one executor or tro 
executors to apply for probate, which can 
be done under the law even if the otler 
executors do not join in the application 

The above points seem to me to be clear, 
so that rulings thereon are not necessary 
It may be mentioned, however, that the 
reasoning in Lavma v. Aba (1) supports tho 
view taken above regarding the jurisdic- 
tion of the First Class Sub-Judge. 


One other legal point has been raiszd, 
(1) 32 B, 634; 10 Bom, L, R, 924, 
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namely, that citation’ should have issued 
specifically to one of the executors, Mohan 
Lal, to enable him to join in the application 
for probate, if he had wished to do so. It 
appears that general citations had been 
issued. Moreover this particular point 
raised was not brought before the First 
Class Sub-Judge. On referring to the Act, 
however, I do not find that such citation 
in respect of the executor is specifically 
laid down in the Act. Section 229 of the 
Act XXXIX of 1925 refers to the grant of 
Letters of Administration and not the 
grant of probate. Reference has also been 
made to Sarojint Dasi v. Rajlakslymi Dasi 
(2. But that wasa different case, because 
it was a case in which Letters of Adminis- 
tration were granted to some outside party, 
without citation being issued to the ex- 
ecutor of the Will. The facts of that case 
are thus different from those of the ease now 
under consideration. 


Coming to the facts of the case, the 
learned Pleader for the appellant has ad- 
mitted that the deceased did make a Will 
that he wasin a sound disposing state of 
mind at the time. That Will 15 dated the 
10th of February, 1922, and ıt was attested 
by the witnesses, Dr. Valiram and Mr. 
Kishanchand. The arguments that we have 
heard 1n thie appeal are not that the Will 
was invalid, but that it had been cancelled 
by a revocation dated the 8th of April, 
1922, the day before Ohainrai died. The 
learned First Olass Sub-Judge has gone 
into the question of the revocation, and he 
has held that the evidence to prove the 
alleged revocation or cancellation is unre- 
liable and to say the least unconvincing, if 
not wholly false and fabricated. He has 
held that there was no such revocation 
written at the bottom of the copy of the 
Will so asto justify him in refusing pro- 
bate of the Will on account of such revo- 
cation, The learned First Olass Sub-Judge 
has had the advantage of seeing the wit- 
nesses who hal given evidence regarding 
the cancellation of the Will, and he has 
disbelieved the evidence of those who 
stated that the Will had been cancelled, 
1 should not be inclined to disagree with 
this view unless the surrounding circum- 
stances point to the fact that he was mis- 
iaken in the view, and that there is reason 
to believe that these witnesses are true. 
But so far from circumstances pointing in 
favour of the cancellation, it appears to me 


(2) 60 Ind. Cas, 974; 47 C, 838, 
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that the circumstances of the case point 
entırely ın the opposite direction, 


[The learned Judicial Commissioner re- 
ferred to the evidence and proceeded as 
follows:] 


It 18 true thatthereare witnesses regarding 
cancellation but they are persons who are 
inclined to support the opponent, ‘and their 
evidence is contradicted by the evidence on 
the other side, particularly thatof Mr, 
Hassomal who is a relation of the oppon- 
ent and who says that he was pressed to 
give false evidence about the alleged 
cancellation. The value of the evidence of 
these witnesses as indicated above is largely 
a matter for consideration for the Furst 
Class Sub-Judge, and he holds that the 
evidence which the appellant’s witnesses 
have given is unreliable and is nota 
sufficient reason for holding that the Will 
was cancelled, 


Having regard to these facts, it appears 
to me that it is proved that the deceased 
Chainrai made a Will and that he was ina 
sound and disposing state of mind at the 
time, and that ıt has not been proved that 
this Will was subsequently cancelled by him. 

The remaining findings in the judgment 
of the First Class Sub-Judge do not call for 
remarks. 


We, therefore, dismiss this appeal with 
costs. 


The learned First Olass Sub-Judge has 
referred to one point which was urged before 
him, though ithas not been urged before 
this Court, namely, that hecould not grant 
probate on the alleged ground that certain 
portions of the Will were invalid, and that 
the bequests made under them were null 
and void. On this point the learned Sub- 
Judge has observed:— 


"In Bir) Nath Defy, Chandar Mohan 
Banerji (3) there appear remarks at page 
40U* that ıt would be exceedingly incon- 
venient if the Oourts in this country had 
to try such issues as to invalidity of be- 
quests, etc., for a Court could never be quite 
sure that it had got the proper parties 
before 16. To me 16 appears that such 
issues should indeed be tried in aregular 
suit. Held in Pran Nath Ghose v. Jado 


Nath Bhattacharj. (4) that although it 18 
(3)19 A 458, A W N (1897) 106. 

_ 4) 20 A 189, A W. N, (1898) 14, 
*Page of 19 A.—[Ed.] 
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within’ the discretion of the Court to 
refuse to grant an application for Letters 
of Administration, no such discretion is 
given in regard to an application for pro- 
With these remarks we entirely agree. 
P, B, A, Order accordingly. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL Civit MISCELLANEOUS No. 44 
or 1928, 

November 11, 1929. 
Present:—Mr Barlee, A. J.O. 
KHETSI PANOHAN-—APPLICANT 
versus 
DELA MENGHA AND ANOTHER— OPPONENTS. 

Guardians and Wards Act (VIII of 1890), s 25— 
Husband's right to custody of mor wife—Applr- 
cation under s 25, competency of 

“Under the Hindu Law, the husband ofa married 
girl is her natural guardian and entitled to her 
custody and comes within the definition in s 14 of 
the Guardians and Wards Act, às being “a person 
having the care of the person of a minor”, He 
is, therefore, competent to make an application 
under s 25 of the Act without fibng a suit for 
restitution of conjugal rights 

Chanda a 
Jekwendas v Chimanlal Parbhudas (2), 
wished. 


Mr. Srikishendas H. Lulla, for the Ap- 
plicant. 

va Dipchand Chandumal, for the Oppon- 
ents, . 


JUDGMENT.--The applicant Khetsi 
Pachan a Kathiawari Rajput Hindu 
seeks an order under s. 25, Guardians and 
Wards Aet, for the custody of his wife 
Amulabai, a minor girl whoat the date 
of the application was said to be 14-15 
years old. He has pleaded that after 
their marriage they co-habited and his 
wife went to her parental relations for 
her confinement. A child was born and 
died in Hospital; and since then ‘the 
opponents Dela and Jana Bai his wife 
have been keeping the girl from him 
and he apprehended that they had an im- 
proper motive, 


The application has been strenuously 
opposed on the ground that it is not 


disting- 
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safe for the girlto live with her husband. 
She has been examined and her complaint 
is that the applicant used to get drunk 
and beat her andsubject her to excessive 
intercourse. As the case developed it hes 
been added as a defence that she wes 
suffering from gonorrhcea and that he 
had infected her. 

It has been pleaded also at the Bar that 
the Court has no power to make an ‘order 
under s 25 since, firstly, the husband 18 
neither the natural nor the declared guar- 
dian of his wife and, secondly, becaus3 
she hadnot left him or been removed 12 
the sense required by the section. It 13 
further contended that I must have regard 
to the wishes ofthe girl Sheis 16 and 
old enough to make an intelligent choice, 
and lastly, that in view of the medicel 
evidence ıt is not safe to force her to 
cohabit with the applicant. 

I shall deal first of all with the quet- 
tions of fact. It is admitted that the 
opponent got Amulabai married to ths 
applicant and sent her to him, and that 
she conceived about one and a half month 
later and returned to them within 45 
months She has been with them since 
December 1927, that 1s, for nearly two 
years. Obviously she 1s old enough to 
live with her husband and should do eo 
unless 16 is unsafe for her to live with him. 

[The learned Judicial Commissioner rc- 

ferred to the evidenca and continued: ] 
ı I consider the evidence that Khetsi :a 
not given to drink 18 much stronger than 
that to the contrary and the matter 18 
really concluded by the fact thatin hig 
written statement Dela did not mentioa 
drink as a defence. 

The next question is whether there :3 
any danger to the girls health if she 
returns to her husband. On this point I 
have heard the evidence of three doctors two 
of whom had examined the girl. 

[The learned Judicial Commissioner thea 
referred to the evidence of these doctors ani 
proceeded as follows:.] 

Amulabai has been nearly 2i years 
away from her husband and will be nearly 
17 before she can have another child, so 
I am confident that no order which I may 
make will affect her health. Both she and 
her husband are certified to be healthy. 

It has been urged that she must Le 
givena free choice and that this Act ought 
not to be used as a substitute fora sur. 
I would give her a free choice if I could; 
but so long as she is with the opponents 
ghe is not free, This is not a question eg 
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to who should be guardian—when there is 
a choice of guardians naturally the wishes 
ofa girlof 16 must carry great weight, 
But it is different when a girl ofthat age 
wants to stay away from her natural guar- 
dian, her husband, with persons who are 
not her parents, when neithershe nor they 
can give an intelligible reason for refusing 
to return to him. Khetsi is young, good 
looking, steady and has a decent position. 
Perhaps three years ago his passion was too 
hot for a girl of 14. But Amulabai 18 now 16 
and that makes a great difference, A mature 
healthy girl is not likely to sufferin the 
way a little girl of 14 must do, ifat all. Her 
objection to marital intercourse is not 
enough tojustify the opponents in their 
keeping her. I do not suppose that 16 
had really influenced them, and I must 
hold that they have no good reason or are 
concealing their real reason. The possi- 
bility that they have a reason which they 
dare not divulge is one which ;cannot be 
ignored. They cannot complain, if people 
like Dr. Tarabai are suspicious, specially 
as, though hardly more than labourers, they 
have been able to brief no less than three 
Counsel and I do not think that I would 
be justified in refusing to consider this 
aspect of the case. Indeed,I can go so 
far as saying that the concealment of 
motive gives rise to & presumption under 
8. 114, Indian Evidence Act, that there i8 
one which cannot,be avowed and the ex- 
traordinary heat engendered in this case 
points to that motive being bad. In any 
case, to justify them ın keeping a wife from 
a husband they should have shown some 
good reason and as they have failed to 
show any reason abal), I must decide 
against them, 


Mr. Dipchand contends that the appli- 
cant should have filed a suit and cannot 
be allowed to get back his wife by an 
indirect method. He has cited two cases re- 
ported in Indian Cases that of [Chandra 
Kuar v Chotey Lal (1)] and one which I 
cannot find. I have evidently taken a 
wrong reference, The facts as stated by 
the learned Pleader were that a husband 
having obtained a decree for restitution 
filed an application to be appointed 
guardian of his minor wife instead of 
executing his decree. It was held that he 
could not be appointed or declared guardian. 
In Chandra Kuar's case (1) also a father 


(1) 80 Ind Cas330,.9 0, & A, L,R, 913, A, LR, 
1928 Oudh 282, 
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apphed to be appointed guardian of his 
infant son and ıt was held obiter that his 
proper remedy was a regular sui. A 
third case reported as Achratlal Jekisendas 
v. Chimanlal Parbhudas (2) decides that a 
father who has never had the care of his 
son cannot be assisted by an order under 
the Guardians and Wards Act. None of 
these sases are ın point. Kheteiadmittedly 
had the custody of the minor wife and 
she has left him He 13 by Hindu Law 
the natural guardian and entitled to 
custody and comes within the definition 
in s. l4of the Act as being “a person 
having the care of the person of a minor.” 
All the requirements of 8.25 are, there- 
fore, satisfied and I have jurisdiction to 
make an order. That being so, I can- 
not see how I can refuse to exercise 
jurisdiction simply because he has an 
alternative remedy. It 1s suggested that 
a suit would be more favourable to the 
minor but I doubt it, Were this a sut 
I could not consider her welfare as I can 
now inthis proceeding, and her defence 
would have been limited to proving legal 
cruelty. I must assume too that she would. 
obey a decree, for I cannot assume that 
any one will disobey an order ofa Oourt 
of competent jurisdiction, and deliberately 
give her a chance of doing 89, 


I hold, then, that she has not been pre- 
judiced in any way by the applicant's 
choice, and in any case that consideration 
18 irrelevant, I have jurisdiction to make 
an order under s. 25,if I think it will 
be for the welfare ofthe ward, to return 
to the custody of her guardian, I certainly 
think so and accordingly I direct that she 
return to the applicant, 


The opponent No 1 must pay the appli- 
cant’s costs, A 

The minor 1s not in Court though oppon- 
ent No. l was ordered to produce her. 


PBA, Order accordingly. 
(2) 37 Ind Cas 215,40 B 600, 18 Bom, L. R. 582, 
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LAHORE HIGH COURT. 
MISOELLANEOUS O1vin PETITION No, 233 
oF 1929, 

(Civi, Aprzat No. 2160 oF 1926.) 
November 4, 1929, 
Present:—Sir Shadi Lal, Kr., Ohief Justice 
and Mr. Justice Tapp. 

Mes M. WATKINS— PETITIONER 
versus 
Oaprain P.J. R WATKINS AND ANOTRER— 
RESPONDENTS. 

Probate amd, Letters of Admanistratvon —Grant of 
probate—Raghts and habes of executor—Legatee, 
receiving assent of executor—Legatee's right to man- 
tam swit—Necessary partres—Crvil Procedure Code 
(Act V of 1908), O XXII, r &4—Sww by executor 
and legatee jountly—Appeal by defendant against 
both—Legal 1epresentatwes of executor not brought on 
yecord after death—Abatement 

When probate 1s granted the title of the executor 
18 established to all properties of the deceased as 
fiom the death of the testator Thereafter any 
legatee who has received the assent of the executor 
to a legacy can bring and maintain an action in his 
or herown right. The executor may 1n such a case 
be a proper party but is certainly not a necessary 
party 

Therefore, where a suit jointly instituted by the 
executor and legatee 1s decreed and during the 
pendency of appeal by the defendant the executor 
dies and his legal representatives are not brought 
on the record in time the appeal does not abate 1n 
its entirety but only against the executor. 


Petition under O. XXII, rr. 4and 11 of 
the Oivil Procedure Code, praying that the 
appeal noted above be dismissed and the 
costs of the same appeal be allowed to the 
respondent-petitioner. 

(Original Suit'No. 135 of 1924, decided by 
the Senior Subordinate Judge, J ullundur, 
on 28th June 1926 ) 

Mr. Balwant Rar, for the Petitioner. 

Lala Badra Das, R. Bọ for the Respon- 
dents. 


ORDER. 

Tapp, J.—Mrs. Grimshaw as executrix 
ofthe estate of Mr. E. G. Watkins filed 
a sut for dissolution of partnership 
and rendition of accounts against Oaptain 
P. J. R Watkins. In this suit the ex- 
ecutrix Joined Mrs. Maud Watkins, widow 
and sole legatee of the deceased, as & CO- 
plaintiff. A preliminary decree was 
granted on the 30th November, 1925, and a 
final decree on the 28th June, 1926. Appeals 
have been preferred to this Court against 
both these decrees. Mrs. Grimshaw having 
died on the 27th June, 1928, an application 
in respect of each appeal has been made 
by Mrs, Maud Watkins alleging that as no 
legal representative of the deceased execu- 
trix, Mrs. Gumshaw had been brought on 
the record within 90 days of her death, both 
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the appeals abate. On this matter coming 
before Mr. Justice Johnstone he re'eriea 
it to a Division Bench for decision a3 the 
appeal against the final decree had been 
admitted for hearing before such a Beach 

There is no doubt, as urged by Mr. 
Balwant Rai, that the executor or 
administrator ofan estate represents that 
estate, and under s. 306 of the Indian. 
Succession Act, XX XIX of 1925,all demands 
and rights of action of, or agains, the 
deceased survive to, and against, the 
executor or administrator. On this view 
it is unnecessary to notice the two rulings 
relied on by Mr. Balwant Rai, nimely, 
Framji Dorabji v. Adar Lorabjt (1) and 
Barnett Bros. Ltd. v Fowle (2) Uf, however, 
the suit had been brought by Mrs Grimshaw 
alone and on her death no legal repre- 
sentative had been brought on the record 
within the time limited by law both the 
appeals would undoubtedly have ebsted. 
The position, however, is altered by the fact 
that the widow and sole legatee was a plaint- 
if in the action. The partnership to which 
this suit related was a legacy end by 
Joining the legatee as & plaintiff in the suit 
the deceased executrix gave her implied 
assent to the legacy. Such assent, which 
may be verbal, and either expiess or 
implied, (vide s. 333 (2) of the Aci) com- 
pleted the legatee's title to such legacy, 
and under s. 336 gave effect to the legacy 
from the death of the testator. 

When probate is granted the title of the 
executor 1s established to all properties of 
the deceased as from the death of tho 
testator. Thereafter any  legateo who 
has received the assent of the executor to a 
legacy can bring and maintain an action 
in his or her own right. The executor may 
in such a case be a proper party but 18 
certainly not a necessary party. 

I would hold, therefore, that Mrs Maud 
Watkins 18 competent to maintain the suit 
and while the appeals abate against Mrs 
Grimshaw, the deceased executrix, they do 
not abate as a whole. The applications are 
accordingly dismissed with costs. 

Shadi Lal, C. J.—1 concur. 

X. E, Application dismissed 

(1 18B 337 

(2) 85 Ind Cas 325,3 Rang 40, 3 Bur L, J, 3173 
A.I R 1925 Rang. 186. 
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LAHORE HIGH COURT. 


ORIMINAL APPRAL No. 798 or 1929. 
December 19, 1929. 
Present:—Justice Sir Alan Broadway, 
Krt., and Mr Justice Tapp. 
EMPEROR— APPELLANT 
versus 
MOHAMMAD YUSAF KHAN—Accuszp— 
RESPONDENT. 

Confesston—Conviction based on admission of guilt 
— Entire statement of accused to be accepted—Custody 
of Police, whether ground for suspecting genuineness 
of confession 

Where an admission of guilt by the accused 
forms the basis of his conviction his statement con- 
taming that admission should be accepted in its 
entirety and ifit establishes grave and sudden pro- 
vocation he is entitled to it8 benefit [p 180, col. 


"The mere fact that the accused had been in Police 
custody for a few hours 15 not by itself a ground 


for suspecting the genuineness of a confession. [p 
179, col. 2,] 


Oriminal appealírom an order of the 
Sessions Judge, Jhelum, dated the 25th of 
May, 1929. 

Mr. Abdul Rashid, Additional Govern- 
ment Advocate, for the Appellant. 

Messrs. L. Saunders and Bishan Narain, 
for the Respondent. 


JUDGMENT. 

Broadway, J.—Mohammad Yusaf, a 

Bepoy in the 1/16th Punjab Regiment station- 
ed at Jhelum, was sent up for trial charged 
with having murdered his wife Musammat 
Akbar Jan and his mother-in-law Musammat 
Fatteh Begam, on the night of the 6th 
March, 1929. He was acquitted by the 
learned Sessions Judge, and against this 
acquittal the Orown has preferred an ap- 
peal under s. 417, Oriminal Procedure 
Code. 
Mr. Abdul Rashid has supported the 
appeal on behalf of the Orown while Mr. 
Saunders addressed the Court on behalf of 
the respondent. 

The case for the prosecution is that 
Mohammad Yusaf was living in the lines of 
his Regiment at Jhelum in March with his 
wife and mother-in-law. Musammat Akbar 
Jan, the wife, was said to be of loose 
habits,and her mother, Musammat Fateh 
Begam, encouraged her immorality, 
Mohammad Yusaf remonstrated with her but 
in vain. Onthe night of the 6th March, 
Boniewhere about 9 or 10 p.m. the two 
women prepared to go away. Mohammad 
Yusaf asked his mother-in-law not to take 
his wife away and received abuse in reply 
which abuse was eched by his wife. 
Thereupon Mohammad Yusaf struck both 
the women with a dang knocking them 
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down and then proceeded to use a knife on 
them. 

This statement of the prosecution case is 
to be found in a confession made by 
Mohammad Yusaf to Abdul Ali, Magistrate 
at about noon on the 17th March, 1929. 
It should be noted, however, that in this 
confession no mention is made ofthe use 
ofaknife, All that Mohammad Yusaf then 
stated was that he dealt blows to the 
women witha dang causing their death. 
He concluded by saying: "Ido not know 
how many blows I dealt at each of them as 
I was in a fury of rage”. 

The medical evidence clearly shows that 
the immediate cause of death in the case of 
Fateh Begam was the cutting of her throat, 
and in thatof Akbar Jan, the cutting of 
the blood vessels of the neck, 

The learned Sessions Judge has found 
that the confession was duly recorded. 
After a careful consideration of the circum- 
stances under which it was recorded he 
says: “There was, of course, no legal flaw 
in the recording of the confession. The 
formalities ofthe law were duly observed. 
There is no eyidence that the confession of 
the accused was the result of any induce- 
ment, as alleged by the accused in his 
statement * t *But all the same, 
beyond the retracted confession of the 
accused, there is absolutely nothing on 
record to connect him with these murders”, 
Later on he says:—“Thus though there are 
no circumstances established which should 
vitiate the confession, there are no circum- 
stances which would lend support to the 
confession so as to justify a conviction on 
such a confession.” 

Now, according to Subedar Allah Ditta, 
Mohammad Yusaf came to him, at about 
1130p? m,onthe night of the 6th March 
and woke him. The witness asked him 
what he wanted at that hour of the night 
and Mohammad Yusaf told him that he 
had murdered his wife and his mother-in- 
law and wanted the Subedar to accompany 
him to the spot. Allah Ditta went to the 
family quarters of the respondent taking 
Havaldar Sohaj Khan with him. At the 
same time he sent a sepoy to inform 
Subedar-Major Lal Singh. On arnving at 
Mohammad Yusaf's quarters the witness 
noticed a lot of blood in the verandah 
which had apparently flowed out of the 
inner room where the dead bodies were 
lying. Healso noticed a knife lying on 
the ground anda khunda Subedar-Major 
Lal Singh appeared on the scene and asked 
the witness why he had been sent for, 
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whereupon he was told that Mohammad 
Yusaf had reported having murdered his 
wife and mother-in-law. The Subedar 
Major ordered the doctor and Jamadar 
Jagat Singh tobe sent for, took steps to 
have the corpses guarded and sent Moham- 
mad Yusafto the quarter guard, informa- 
tion also being sent to the Adjutant. 

This story is borne out in all particulars 
by Subedar-Major Lal Singh (P. W. No 
10) The Adjutant, Captain Wilcock, was 
putin asa witness and stated that, about 
23°45 hours he received information of this 
occurrence from  Hawaldar Sahib Dad 
while he was at the mess. He went to the 
spot and found Subedar-Major Lal Singh 
and Subedar Allah Ditta there already. 
Mohammad Yusaf was not there He did 
not go inside the house and, therefore, did 
not see the dead bodies. He was informed 
of the confession made by the respondent 
and ultımately reported the matter at the 
Police Station by letter. This letter has been 
placed on the record and 15 to the following 
effect: — 

“At Jhelum, on the evening of the 6th 
March, 1929, I received the report that 
sepoy Mohammad Yusaf of D, Company 
(orderly of Lieutenant 8. J. White) had 
after a quarrel with his wife and mother- 
in-law murdered them at 2345 hours, 
After changing his clothes, he at once con- 
fessed this fact to the Senior Indian 
Officer of his Oompany,Subedar Allah 
Ditta, and to the Subedar-Major Lal.Singh”. 

On being questioned as to the details of 
this letter Captain Wilcock says that he 
was positive that Subedar Allah Ditta told 
him that Mohammad Yusaf had confessed. 
He was not positive whether Subedar 
Major Lal Singh said the same thing but he 
believed that to be the case. 

As already stated the Police arrived on the 
scene and took up the investigation taking 
the respondent into custody, and the next 
day placed him before a Magistrate when 
his confession was duly recorded. 

Before the Committing Magistrate the 
confession was retracted, and the respond- 
ent’s story was that he was living quite 
happily with his wife and mother-in-law in 
the lines, that his wife was absolutely 
chaste and that there was no quarrel 
between them, that he had left them 
alive ın his quarters when he went out and 
on his return found themdead. He admit- 
ted having goneto Subedar Allah Ditta, 
but denied having madeover a knife tc’ 
him, or produced any clothes or khun/ 


before the Police, He- also denied hav” 


Í 
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made any confession to Subedar-Major Lal 
Singh and stated that the statement made 
by him to the Magistrate on the 7th March 
had been made on the inducement of the 
Sub-Inspector that he would be let off. 
Finally, he said that Subedar Allah Ditta 
was responsible for the farbrication of this 
case against him because he was his enemy. 
To this statement he adhered at the inal, 
adding that the relations «between himself 
and his wife were cordial, that he had re- 
cently gifted his land to her—an act which 
enraged his reversioners. x 
Itis obvious that the ' evidence —€— 
by the respondent is of no assistance what- 
ever 1n the matter, and the case rests entire- 
lyon the evidence for the prosecution, It 
seems to me that the learned Sessions 
Judgeis wrong when he says that the only 
evidence against the respondent consists of 
his retracted confession. " 
Finally, there is the confession A 
before the Magistrate on the 7th March. 
It is true that he had been in Police 
custody for afew hours,but that, by itself, 15 
no reason to create any doubt as to the 
genuineness of the confession. The Sub- 
Inspector was not put any questions in 
regard to any inducement offered by him, 
and having regard to the fact that the 
respondent had already admitted his guilt 
to his superior officers, the probability of 
the Sub-Inspector having offered any 
inducement to the respondent to repeat 
his confession is to my mind too remote to 
create any suspicion. Indeed, ıt seems to 
me that the very fact that Mohammad 
Yusafin his confession to the Magistzat- 
omitted all reference to the knife, wh: 
was undoubtedly used, is a strong inc 
tion that the confession was entir 
voluntary ene and made withor 
inducement or tutoring whatever. 
It has been shown that the 
had recently gifted hia lar ^ 
This fact, when taken into 7 
the light of his confessir 
thens the case for the 
seem that the respo” ` 
could to ind 
amicably 
his lar 
7 
f 
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and conviet Mohammad Yusaf of the m 
of these two women. 

There remains the question of sen 
The only account of what occurrec 
nightis that given by Mohammad — 
himself, It is his admission of 
contained in that account that forn 
basis of his conviction and I cor 
that his statement should be accept 
its entirety. It would, therefore, & 
that Musammat Akbar Jan was a w 
of unstable character and that she 
being encoursged in her behaviour t 
‘mother-in-law. Mohammad Yusaf ha 
parently done all he could to induc 
wife to lead asober and proper life 
as an inducement in that direction. 
recently gifted his land to her. V 
therefore, in spite of all his efforts an 
final sacrifice of his land, his moth: 
law, probably after a quarrel, info 
him that she was taking her dau, 
away with her, it is perhaps not su) 
ing that Mohammad Yusaf became eni 
and in his rage lost complete conti 
himself and caused the death of thes 
women. That he did lose complete. 
trol of himself isto my mind evide 
very strongly by the fact that,.n his 
fession on the 7th March, he stated 
he had dealt blows with his dang.to 
the women but did not know how; 
blows he inflicted on each owing t 
rage in which he was. Indeed, it s 
to me that the omission. to mention 
knife was not deliberate but was d 
the fact that, having lost all contr 
himself, Mohammad Yusaf did not; 
know what he actually had done. In 
^ireumstances I do not consider it r 

"ry to-pass a sentence of death, and w 

bre sentence him to transport 

e. 
P; J.—I concur. 
Appeal accep 
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tecting the mutation in favour of Musam- 
at Kishno, made a note that the land was 
‘be held by Musammat Kishno til her 
arriage. It appeara that Musammat 
iShno married in the year 1923 and 
\ereupon a dispute arose between the 
»fendants, one of whom, Sarwan, 18 a 
nof Jamal by Musammat Bhago, and 
e other three are his sons by another 
ife Musammat Jiwani, These defendants 
aimed that on the marriage of Musam- 
at Kishno they were entitled to the land 
ft by Viru. 

The learned Senior Subordinate Judge 
wing decreed the plaintiff's suit, the 
ifendants have preferred this appeal. 
The trial Court has held that, on the 
arriage, of Musammat Kishno, the suc- 
ssion to the land is governed by 
e provisions of the Colonization of 
yvernment Lands Act as amended in 
20. But the learned Counsel for the 
'pellants contends that the Act as it 
iginally stood does not apply to this 
se nor does itapply as amended in 1920, 
t that the succession 18 governed by the 
ovisions of the Punjab Tenancy Act under 
uch a daughter is not recognised as an 
ir to an occupancy tenancy. 

At the same time the learned Counsel 
mits that Musammat Kishno had been 
:0gnised as an occupancy tenant and 
at she was not the original grantee of 
> land. The only question, therefore, 
who would be entitled to sueceed on the 
feiture of her rights on her marriage in 
23, if such a forfeiture does take place. 
Ihe case is, in our opinion, governed by 
1 (b) of the Act of 1912 as amended in 
10 which lays down the rules of succes- 
n fo & tenancy on the marriage of a 
nale tenant, and provides that in such a 
ie where the tenancy has been acquired 
the female by succession, the next heirs 
her marriage are the person or persons 
o would succeed if the land had been 
(ured by the original tenant. There is 
doubt that if Viru had been the original 
ner of the land, then Musammat Kishno 
ald succeed to it after the widow, without 
hability of forfeiture on her marriage. 
#Ram Ohand Manchanda, Counsel for the 
rellants, admitted that succession in this 
e 18 not governed by s. 21 (a) of the 
onization of Government Lands Act, and, 
ud 1615 obvious to us that s. 21 (b) 
plies. 
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LAHORE HIGH COURT. 
SECOND OIVIL ArPEAL No. 2629 oF 1925. 
July 11, 1929. 

Present —Mr. Justice Tek Chand 
and Mr.Justice Hilton. 
Musammat BASHARAT SULTAN 
BEGUM alas SHAMIM HAMID— 
PLaIntTIFF—APPELLANT 
versus 
Musammat NAZIR JAHAN 
AND OTHERS— DEFENDANTS 
RESPONDENTS, 

Paidanashin lady—Hxecution of relonquishment 
deed «n favour of husband—Undue «fluence and 
ecercion—Bui den of proof 

Where a deed of relinquishment was executed by,a 
pardanashin lady inthe seclusion of the zenana at 
atime when she was ina delicate condition and had 
no independent advice and the promisee was her 
husband who was naturally in a position to dominat- 
her will: 

Held, that the onus of proving that the transaction 
had been effected without coercion or undue influence 
was upon those who supported and not on those who 
attacked the transaction [p 184, col. 2] 

Kalı Bakhsh Singh v. Ram Gopal Singh (1), follow- 


ed 

Where boththe parties have produced all the 
available evidence the question of onus loses its im- 
portance [p 185, col. 1] 


Second appeal trom a decree of the 
District Judge, Delhi, dated the 29th of 
April, 1925, affirming that of the Sub- 
ordinate Judge, Delhi, dated the 26th of 
June, 1924. 

Mr. R. C. Som, for Mr. M. Sleem, for the 
Appellant. 


JUDGMENT. 

Tek Chand, J.—This is a dispute 
between the two widows of Muhammad 
Hamid Hussain deceased, who was a 
resident of Delhi and was employed as 
an Inspector of Police in the United 
Provinces. He had married Musammat 
Nazir Jahan, respondent, many years ago, 
when Rs. 8,000 was fixed as her dower. 
On the 21s& September, 1914, Musammat 
Nazir Jahan executed a deed in his favour 
relinquishing her claim for dower. In 
1915, he married theappellant Musammat 
Basharat Sultan Begum and fixed her dower 
at Rs. 25,000. 

Muhammad Hamid Hussain died in 
September 1921, and m March 1922, the 
junior widow Musammat Basharat Sultan 
Begum instituted a suit in the Court of 
the Subordinate Judge, Delhi, foradministra- 
tion of the estate of the deceased. In this 
suit the senior widow Musammat Nazir 
Jehan claimed Rs 8000 as dower This 
claim was resisted by the plaintiff, Musam- 
mat Basharat Sultan Begam, on the 
strength of the aforesaid deed of relinquish- 
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ment. In reply Musammat Nazir Jahan 
pleaded that the deed had been executed 
under the undueinfluenee of her husband 
and was, therefore, not binding on her. 
She also alleged, that soon after the 
execution of the deed, on her protesting 
to him against his conduct in securing 
the relinquishment in this manner, he 
told her that he had destroyed the deed 
and assured her that it was no longer 
binding on her. 


Both the Courts below have upheld the 
contention of Musammat Nazir Jahan as 
to the document having been executed 
under undue influence and have held that 
her claim for Rs. 8,000 as dower was admis- 
sible, 

Musammat Basharat Sultan Begum has 
preferred a second appeal to this Oourt 
and two points have been urged on her 
behalf, (a) that the relinquishment could 
not be avoided on the ground of undue 
influence and (b) that, having regard to 
the provisions of Art. 91 of the Limita- 
tion Act, the claim put forward by Musammat 
Nazir Jahan was not maztainable as 
she had not got the deed set aside 
within three years of its execution In 
my opinion both these points are concluded 
by the findings of fact arrived at by 
the learned District Judge and cannot be 
gone into in second appeal. 


Onthe question of undue influence 
the learned District Judge has recorded a 
clear finding against the appellant after 
a careful analysis of the evidence pro- 
duced by both parties andthe eircumst- 
ances under which the deed was executed. 
Mr. Soni has argued that the Courts 
below had approached this matter from 
an erroneous legal standpoint in placing 
on the plaintiff-appellant the onus of 
proving that the document had been 
executed by the defendant-respondent of 
her own free will and accord,and without the 
exercise of undue influence by her husband. 
It has been found, however, that the 
deed was executed by the plaintiff, who isa 
pardanashin lady, in the seclusion of the 
zenana ata time when she was in a 
delicate condition and had no independent 
advice, and that the promisee was her 
husband, who was naturally ina position 
to dominate her will It ıs settled law 
that in such circumstances the onus of 
proof that the traneaction had been effected 
without coercion or undue influence lieg 
upon those who support, and not on those 
who attack, the transaction. Kali Baksh, 
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- JUDGMENT.—The parties to this 
suit are jat proprietors in a village. Certain 
plaintiffs sued for an 1njunetion to compel 
the defendants to remove various con- 
structions built on a part of the village 
common land. The present appeal relates 
toone kotha only. The findmg of the 
Courts below is that this kotha was built 
more than two years before and less than 
six years before the institution of the 
suit. The lower Appellate Court has ap- 
plied Art. 120 of the Schedule to the 
indian Limitation Act and the case for 
the appellants (two of the defendants) is 
that the case is governed by Art.32. The 
plot now in dispute is a portion of the 
village pond. 

There are conflicting authorities on this 
point. The appellants’ Counsel has refer- 
red to Ghulam Muhammad v. Abdul Satar 
(1}acaseon all fours with the present 
one; anunpublished decision* by Zafar Ali, 
J, ın Civil Appeal No J€04 of 1928 
decided on the lst February, 1929, and 
Sharoop Das Mondal v. Joggessur Roy 
Chowdhry (2) following an earlier Calcutta 
case and an Allahabad case and dissenting 
from two still earlier rulings of the Oal- 
cutta High Court. The opposing Counsel 
relies on Achar Singh v. Badhawa Singh (3) 
by Reid, J., which noticed but did not 
discuss, Sharoop Dass Mondal v. Joggessur 
Roy Chowdhry (2) and Mian Pirthi v. Hans 
Raj (4). Reference was also made to 
Gurdit Singh v. Hari Singh (5) ın which, 
however, Bhide, J , distinguished the case 
before him from Ghulam Muhammad v, 
Abdul Satar (1). 

The notion that Art. 32 applies only to 
cases ex contractu has been much doubted 
and cannot, in my judgment, be regarded 
as correct. In the case decided by Cold- 
stream, J., in Mian Parthvv. Hans Raj (4), 
the words “peculiar to himself” appear to 
be read into Art 32 and the dispute 
concerned the general public and not only 
a village proprietary body. It was on this 
ground that Bhide, J., distinguished the 
case before him from the decision of 1925, 
referred to above. With due respect, 1 
consider that the view taken by Jai Lal, J., 


(1) 89 Ind Cas, 405, A I R 1925 Lah 653, 1 Lah 
Cas 490 


8 ` 

(2) 26 O 564,30 W N 464 

(3) 15 Ind Cas, 285, 124 P, R. 1912, 132 P W. R, 
1912, 2 P_ L, R 1913 

(4) 112 Ind Cas 381, A.I R 1928 Lah. 794 

(5) 110 Ind Cas 517, A.I R 1928 Lah. 792, 29 P. 
L.R 308 





*See 115 Ind, Qas. 73.—[Hd,] 
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in the case of 1925 is correct. The words 
of Art. 32 appear to me to covera case 
lıke the one under examination, and I see 
no reason why restrictions or additions 
should be read into those words. I accord- 
ingly accept the appeal and dismiss the 
sult with costs throughout. 
RL, Appeal allowed. 


* 


LAHORE HIGH COURT. 
First OIVIL APPEAL No. 1322 or 1925. 
June 21,1929. . 
Present:—Mr Justice Zafar Ali and 
Mr Justice Jai Lal. 
Tar MUNICIPAL COMMITTEE, 
GUJRANWALA —PLAINTIFF— 
APPELLANT 
versus 
FAZAL DIN—DEFENDANT— 
RESPONDENT 

Punjab Munrerpal Act (III of 1911), s 17—Contract 
with Municipality not reduced to writing—Surt by 
Mumierpality to recover money, whether sustarnable— 
Party derwing benefit under contract—Implied con- 
tract to recompense 

A person who has enjoyed the benefit of a contract 
between him and a Municipal Committee cannot 
successfully defend an action by the latter to recover 
the money payable by him under that contract on 
the plea that the sut was not maintamable as the 
contract had not been reduced to writing and did 
not conform to the imperative provisions of s, 47 of 
the Punjab Municipal Act [p 187, col 2] $ 

[Case-law discussed ] 

Ítis a general principle of law that if any party 
to a contract has derived benefit therefrom at the 
expense of the other he must pay him for what he 
has actually received and enjoyed as if there was an 
implied contract between the two for the payment. 
[p 189,col 2] 

Lawford v Billericay Rural Council (1), followed 


First appeal from a decree of the 
Senior Subordinate Judge, Gujranwala, 
dated the 2nd March, 1925. 

Lala Badra Das, R B., Lala Mool Chand, 
R. S, and Sardar Man Singh, for the Appel- 
lant. 

‘Sir Mian Mohammad Shafi and Mr. 
Mohammad Rafi, for the Respondent. 

JUDGMENT.—The question that 
arises for determination in this first appeal 
is “ whether a person who has enjoyed the 
benefit of a contract between him and a 
Municipal Committee can successfully 
defend an action by the latter to recover 
the money payable by him under that 
contract on the plea that the suit was not 
maintainable as the contract had not been 
reduced to writing and did not conform to 
the imperativa provisions of s, 47 of the 
gal Act". The facts are 
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held an auction to sell to the highest bidder 
a contract entitling him to take for one 
year all the sweepings of that town that 
were to be collected regularly in certain 
godowns belonging to the Municipal .Oom- 
mittee. The contract was knocked down 
to the defendant for Rs. 14,900 and he 
signed the list of bids Ex. P-l as well 
as the document Ex, P-6 embodying all 
the terms*of the contract, and he paid one- 
third of the above amount by way of 
advance and agreed to pay the balance by 
monthly instalments of Rs 1,103-11-3 as 
.noted down in the list P-1 Both these 
documents were also signed by the 
President of the Municipal Committee, who, 
it appears, was present at the time of the 
fall of the hammer. The defendant made 
further payments during the year in ques 
tion which expired on the 31st March, 
1924, and in the following month the 
Municipal Committeesinstituted 4this suit 
against him to recover Rs 5,175 which 
was the unpaid balance of the above men- 
tioned sum of Rs. 34,900. 

The defendant pleaded inter ala that 
there was no valid contract which could 
be endorsed. When examined before the 
settlement of issues he admitted that he 
obtained the contract for Rs. 14,900 and 
made payments aggregating Rs. 9,725 
leaving an unpaid balance of Rs 5,175 that 
the list of bids P-las well as the docu- 
ment P6 embodying the terms of the 
contract, was signed by him, and that he 
accepted all those terms but that the 
Municipal Committee had failed to per- 
form ats part of the contract. The follow- 
ing were the issues framed by the Court 
below :— 

“1, Did the Municipal Committee fail to 
perform its part of the contract by not 
fulfilling conditions Nos. 7 and 16 ? 

"2. Has the defendant consequently 
suffered a loss and is he, therefore not 
hable to pay to the Municipal Committee 
the balance of Rs. 5,175? 

“3, Is theagreement P-6 valid and bind- 
ing on the parties? 

"4. Is the defendant precluded from 
objeeting to the validity of the agreement 
by his conduct as he has already made 
certain payments? 

“Is the plaintiff entitled to future interest 
and if so at what rate?” 





suit with costs. The 
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Now the rule embodied in s. 47 of the 
Punjab Municipal Act (III of 1911) has its 
parallel in s. 45 of the Madras District 
Municipalities Act (IV of 1884) or Madras 
Act, III of 1871, and there is a correspond- 
ing rule of English Law according to 
which a contract with a corporated body re- 
quires for its validity the seal of that body. 
Section 40 of the North Western Provinces 
and Oudh Municipalities Act (No. XV of 
1883) and s. 47 of the Local Act No.1 of 
1:00 contain similar provisions. Cases have 
arisen both in Madras and England 
involving ın one form or another the 
question that is now before us and the 
Madras High Court as well as English 
Oourts have from time to time given 
conflicting decisions thereon, but the 
conflict in English authorities was set at 
rest by the decision of the Court of Appeal 
in Lawford v Billericay Rural Council 
(1) In that case allthe previous English 
authorities were reviewed and Clarke v, 
Cuckfield Unvon Guardians (2) and Nichol- 
son v. Bradfield Union Guardians (3) were 
approved. The principle laid down was 
that where the work done or goods sup- 
plied are accepted by the corporation and 
the whole consideration for payment is 
executed, there 18 a contract to pay implied 
from the acts of the corporation, and the 
absence of a contract under the seal of the 
corporation ıs no answer to an action 
brought in respect of the work done or 
the goods supplied. 

The earliest reported case from Madras 
is perhaps Goodrich v. Venkana (4). In 
that case an agreement was entered into 
between the Commissioners of a town and 
the defendant, farming the tolls of the town 
to the defendant for one year. The 
agreement was duly signed by the defend- 
ant but was not executed under seal by 
the Oommisstoners as required by the 
Madras Act, III of 1871 Ina suit by the 
President on behalf of the Commissioners, 
brought after the expiry ofthe year fora 
portion of the sum due to them by the 
defendant, ıt was held that inasmuch as 
the plaintiff had fully performed all things 
to be performed on his part and both 
parties had acted under the agreement 
though it was not formally executed by the 


(1) (1903)1 K B 772, 722L J, K B. 554, 88 L T 
317, 51 W R 630, 67J P 245, 1 L G. R. 535, 19 T. 
L.R 322 

e (1852) 21L J Q B 319, 1B O O 81, 16 Jur. 


(3) (1866) 1 Q B 620, 7 B. & S. 747, 35 L. J. QB 
176,14 L T 830,14 W. R. 731. 
(4 2M 104, 
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Commissioners and as the defendant 
had the full benefit of the agreement, it 
was contrary to equity and good conscience 
to allow him to: set up as grounds of defence 
that there was no contract in point of law. 
A contrary view was taken in Raman 
Chetti v. Municipal Council of Kumbakonam 
(5) in which it was held “that an agree- 
ment falling within the scope of s. 45 of 
the District Municipalities Act, is invalid 
if the provisions of the section have not 
been complied with and 18 not binding on 
either of the parties toit. The fact that 
such an agreement was partially acted upon, 
cannot render it an operative contract”. 
This ruling was followed in Madura 
Municipal Council v Veerana Kone (6). 

In Srirangam Municipal Council v. Bods 
(7) where a Municipal Council sued a con- 
tractor who had bought inan auction the 
right to collect certain fees or tolls in the 
Municipality, for the balance of money due 
from him, the defence was that the contract 
was notin writing as required by s. 45 of 
the Madras Act, IV of 1884, and that the 
claim was, therefore, unsustainable It was 
held by asingle Judge of the Madras High 
Oourt on the anthority of Lawford v. 
Billericay Rural Council (1) referred to 
above that the defendant, having enjoyed 
the right of collecting the tolls for ayear, 
was liable on an implied contract and that 
the Municipal Council was entitled to a 
decree against him. The learned Judge 
observed that there was a conflict of 
authority onthe point but did not refer to 
Goodrich v. Venkana (4) or Raman Chetti 
v. Mumewpal Council of Kumbakonam (5). 
In Radha Krishna Das v. The Mumcipal 
Board of Benares (8) it was held that 
where a contract with a Municipal Board, 
which, according to s. 40 of Act No XV 
of 1883 ands 47 of the Local Act of 1900 
must be executed ın a particular form, had 
not been so executed, no suit could be 
maintained against the Municipal Board in 
respect thereof, notwithstanding that there 
had been part performance of the contract 
and the plaintiff was claiming merely 
for the value of work done and of materials 
supplied. 

The authorities referred to above contain 
all that can be said in support of either 
view and we do not consider 16 necessary to 


(5) 30 M 290,2M L, T 294, 

(6) 16 Ind Cas 890. 

(7) 72 Ind. Cas 703, 45 M. L. J 164, 18 L. W. 130; 
(1923) M. W. N 872,A LR 1924(M)]62 `, 

(8) 27 A. 592, A. W. N (1905) lll, 2 ALL. J 
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repeat here the different lines of argument. 
It will suffiee to say that the general 
principle laid down 1n Lawford v. Billericay 
Rural Council (1) is unimpeachable and 
that principle is thatifany party to a 
contract has derived benefit therefrom at 
the expense of the other he must pay 
him for what he has actually 
received and enjoyed asif there wasan 
implied contract between the two for pay- 
ment. 

In the present case if the Oommiuttee 
duly performed its part of the contract and 
the defendant took the sweepings during 
the year he is bound to pay forthe same 
We, therefore, accept the appeal and 
remand the case to the Oourt below 
with the direction that if it should find 
issues Nos, 1 and 2 against the defend- 
ant the plaintifi’s claim against him 
should be decreed. The Court-fee on the 
memorandtm of appeal shall be refunded. 
Other costs to abide the event 

R. L. Appeal allowed. 


LAHORE HIGH COURT. 
MiscELLANEOUS Fiast O1vIL APPEAL No. 451 
oF 1927. 

July 6, 1929. 

Present:—Mr. Justice Bhide. 

HARI SINGH-—AVOTION-BIDDER— 
APPELLANT 
versus 
Bisu Chaudhrı SANWAN MAL- 
GOPI OHAND, raroveah PHAMMI SHAH, 

AND ANOTHER— DEOREE-HOLDERS, 
HAZURA SINGH AND OTHERS— 
JUDGMENT-DEBTORS— RESPONDENTS. 

Cwl Procedure Code (Act V of 1908) s 141, 
O XXI, rr. 71, 8h—Auction-purchaser faiwng to 
deposit 25 per cent —HRe-sale—Defaulting pur- 
chaser's lability for deficvency—8Scope of s, 141 . 

The Court can order a defaulting purchaser to 
make up any deficiency in price on re-sale only 
when such re-sale has taken place and deficiency 
has occurred and when the Court 1s moved by the 
decree-holder or the judgment-debtor foi that pur- 


ose. 
E When the 25 per cent of the purchase-money 18 not 
paid by the highest bidder the re-sale should take 
place forthwith If the saleis not held forthwith 
the defaulting purchaser cannot be held to beliable 
for any deficiency occurring on a subsequent re-sale. 
Belt Ram v Sohan Singh (1) and Bhim Singh v. 
Sarwan Jan (2), followed 
Order IX, Civil Procedure Code, does not apply to 
execution proceedings, 


Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Rawal- 
pindi, dated the 15th January, 1927, 
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Mr. Hem Raj Wadhwa, for Pandit Sheo 
Narain, R. B., and Mr. Amar Nath Chona, 
for the Appellant. 

Messrs, Gobind Das, M. C. Mahajan and 
M. L. Pur, for the Respondents. 


JUDGMENT,—Oivil Appeals Nos.|351, 


495 and 496 of 1927 are connected and can 
be disposed of together. 

In the course of execution proceedings, 
three houses were sold by auction on the 
23rd and 24th of February, 1923. The ap- 
pellants were the highest bidders for these 
houses, but when asked to deposit 25 per 
cent. of the purchase price they refused to 
do so. The matter was reported by the 
bailiff to the Court but as the files were 
sent to the High Court ın connection with 
another case no orders were passed. Some- 
time after the receipt of the files, on the 
20th of October, 1924, Malik Ahmad Yar 
Khan, the then Senior Subordinate Judge, 
ordered that]the property:shouldibe re-sold 
and that the defaulters should pay the 
deficiency 1n price which may occur. The 
re sale did not, however, actually take;place 
till May, 1926. The appellants were then 
called upon to make up the deficiency on 
the re-sale. They objected tothe order on 
the ground thatit had been passed with- 
out any notice to them and without hearing 
their objections, but the learned Senior 
Subordinate Judge, Sheikh Ali Muhammad, 
held that the order of his predecessor dated 
the 20th October, 1924, had become bind- 
ing on the appellants inasmuch as they had 
not appealed from it. He, therefore, dis- 
missed the appellant's objections to the 
payment of the deficiency. 

The sole point for decision in these ap- 
peals is whether the learned Senior Sub- 
ordinate Judge was correct in holding the 
order of zÜth October, 1924, passed by 
Malık Ahmad Yar Khan, to be binding on 
the appellants, because they had not ap- 
pealed from ıt or got it set aside in some 
other manner, It is not disputed that the 
order was passed im the absence of the ap- 
pellants and ıt does not appear from the 
records that it was ever communicated to 
them till after the re-sale when the appel- 
lants were ordered to make up the defici- 
ency. In my opinion the order 1n question 
cannot be held to be binding on the ap- 
pellants as ıt was passed in their absence 
and atastage when no such order could have 
been legally passed by the Court. It 
would appear from O. XXI, r. 71, that the 
Oourt can order a defaulting purchaser to 
make up any deficiency in price on the re- 
gale only when such re-sale has taken place 
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and deficiency has occurred and when the 
Court 18 moved by the decree-holder or the 
judgment-debtor for the purpose. In the pre- 
sent instance, the order was admittedly 
passed some two years; before the re-sale. 
Secondly, ıt would appear from r. 84 of 
O. XXI, that when 25 per cent. of the pur- 
chase-price 18 not paid by the highest bid- 
der the re-sale should take place forthwith.' 
If the re-sale is not held forthwith, the de- 
faulting purchaser cannot be held to be 
liable for any deficiency occurring on a sub- 
sequent re-sale, cf , Beh Ram v. Sohan Singh 
(1) and Bhim Singh v. Sarwan Jan (2). 

It was argued on behalf of the respon- 
dents that even if the order was erroneous, 
the proper remedy for the appellants was 
to apply forits being set aside 1n the same 
manner as an ex parte decree ın accordance 
with the provisions of 0. IX, Oivil Proce- 
dure Code. The provisions of that order 
are not, however, strictly speaking, applica- 
ble to execution proceedings. For s. "141, 
by virtue of which the provisions of that 
order might have been applied does not 
cover execution proceedings: (see Commen- 
tary on s. 141, Mulla's Civil Procedure 
Oode) Moreover the applications of the 
appellants to the Senior Subordinate Judge 
were in fact, if not in terms, for setting 
aside the orders as to payment of deficiency 
which had been passed in their absence. 
In my opinion, the learned Senior Subor- 
dinate Judge was not justified in throwing 
out the applications of the appellants on 
the technical ground referred to above. 

The order as to payment of deficiency 
passed against the appellants in their ab- 
sence appears to me to be clearly illegal 
and without jurisdiction for reasons stated 
above. I, therefore, accept the appeals and 
set aside the order of the learned Senior 
Subordinate Judge directing the appellants 
to pay the deficiency on the resale. In 
view of all the circumstances I leave the 
parties to bear their costs 1n these appeals, 

R. L. Appeals accepted. 

(1) 32 Ind. Oas, 907, 45 P. W. R. 1916. à 

(2) 16 O 33. 
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Limitation Act (IX of 1908), Sch, I, Avi, 185Moris 
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gage without possessvon—Stipulation for payment of 
annualvnterest —Wortgagee's right to possession on default 
—Buat for possession by mortgagee—Limitation, starting 
pont of, 

A mortgage-deed provided that the mortgagor 
should retain possession of the property mortgaged 
and should pay Rs 6 tothe mortgagee per harvest 
It was further stipulated thatif any default ın pay- 
ment of the annual interest should occur,the mortgagee 
would be at liberty either to recover interest in- 
dependently or to add ıt to the principal sum and 
obtam possession of the land by sut The mort- 
gagee brought a suit for possession 14 years after the 
execution of the mortgage-deed. It was found that 
ihe mortgagor had not paid any interest 

Held, that the mortgagor's right to possession 
determined on the date offirst default in payment 
of interest and the mere fact that the mortgagee 
mught have applied but did not apply for the per- 
Sonal remedy against the mortgagor was not an 
impediment either to the starting or to the run- 
ning of time against him 

Basant Singh v Rampal Singh (1), distinguished 

Achhar Maly Hukaman (2) and Ishar Dass v. 
Shahab-ud-dan (8), referred to 


Second appeal from a decree of the 
Additional District Judge, Hoshiarpur, 
dated the 10th June, 1925, reversing that 
of the Subordinate Judge, Third Olass, 
Hoshiarpur, dated the 13th February, 1925. 

Lala Badri Das, R. B., for the Appel- 
lant. 

Mr. Muhammad Rafi, for the Respond- 


ents, 
JUDGMENT. 

Hilton, J.—On 12th March, 1910, one 
Nizam Din executed in favour of the 
plaintiff Atra Ram five deeds of hypotheca- 
tion of his one-third share of 334 kanals 2 
marlas, ofland, the sum charged in each 
case being Rs. 99 It was stipulated in 
these deeds that Nizam Din should retam 
possession of the land and should pay to 
the plaintiff Rs. 6 per harvest. It was 
further agreed that if any default in pay- 
ment of the annual interest should occur, 
the plaintiff would be at liberty either to 
recover interest independently or to add it 
to the principal sum and obtain possession 
of the land by suit. 

Onthe 5th August, 1924, more than 
fourteen years after the execution of these 
documents, the plaintiff brought the 
action out of which this second appeal 
arises, for possession of the land and in 
his plaint he alleged that the defendant 
had been asked and had refused either to 
pay the principal and the outstanding 
interest or to deliver possession of the land. 
He also averred that the annual interest of 
Rs, 6 had been duly paid until five years 
before the sut, 

The first defendant is Shadi Khan the 
gon of the original mortgagor, who has died, 
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and the remaining defendants are co-sharers 
in the holding and subsequent mortgagees. 
The defendants put plaintiff to the proof 
of execution of the deeds and of the passage 
of consideration, which matters the plain- 
tiff has estahlished to the satisfaction of the 
Oourts b. E - 

ThedeiL.........  * pleaded that the 
suit was beyond limitation. The trial Court 
beleved certain evidence upon which the 
plaintiff relied in proof of the fact that 
payment of interest had been made to him 
until five years before the suit and on this 
footing held the suit to be within time and 
decreed the claim. The learned District 
Judge on appeal disbelieved the aforesaid 
evidence and dismissed the suit as time- 
barred and this second appeal ıs, therefore, 
by the plaintiff, 

The facts which the plaintiff essayed 
to prove by his evidence were that the 
defendant-mortgagor had executed a bond 
in his favour for outstanding interest and 
had subsequently mortgaged the land in 
suit with one Umra with possession at the 
same time leaving. with Umra Rs. 250 
wherewith to discharge the plaintiff's said 
bond; that this payment had then been 
made by Umra to the plaintiff through. 
Miran Bakhsh as intermediary; and that the 
plaintiff had delivered up the bond to 
Miran Bakhsh together with a receipt for 
Rs. 72. The defendant Shadi Khan in 
his evidence deposed that the debt due to 
the plaintiff on the bond was a debt inde- 
pendent of the interest payable under these 
mortgages. These matters were questions 
of fact im regard to which the learned 
District Judge, after weighing the evidence, 
has pronouncedjagainst the plaintiff's version, 
Mr. Badri Das for the plaintiff has tried 
to dislodge that finding by arguing that 
the learned District Judge should have 
drawn an adverse inference against the 
defendant-mortgagor and against Umra 
(who as a subsequent mortgageeis alsoa 
party to the action) for their failure to 
produce the bond and receipt which, the 
plaintiff had handed to Miran Bakhsh. It 
does not, however, appear that the plaintiff 
had taken any proper steps to secure the 
production of these documents 1n evidence. , 
It was open to the plaintiff to obtain from 
any of the defendants an affidavit of the 
documents ın their possession and 1f neces- 
sary to call for their production, and not 
having adopted that course, he is not 
entitled to ask the Oourt to draw any in- 
ferencein his favour concerning the contenta 
of these documente, 
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. Mr. Badri Das next contended that if no 
interest was ever paid under the mortgage 
deeds the suit is within time on account of 
the option which is given to the plaintiff 
by these deeds, when there is default in 
payment of the annual interest, either to 
recover the sum due or to add it tothe 
principal and sue for possession. He urges 
that the determination of the mortgagor’s 
right to possession, {which, under Art. 
135 of the Schedule to the Limitation Act, 
is the starting point of limitation did not 
occur until the plaintiff exercised his option 
to enforce possession and that this option 
was not exercised by the plaintiff until he 
brought this action. According to this 
view what accrued to the plaintiff, when 
the first default ın payment of interest took 
place, was only aright to exercise his option, 
and not a nght to enforce possession, which 
right and the consequent determination of 
the mortgagor’s night to retain possession, 
did not come into existence, so it 18 argued, 
until the institution of the plaintiff's suit. 
In support of his argument he has cited 
Basant Singh v. Rampal Singh (1). 

Against this view Mr. Muhammad Rafi 
for the defendants has contended that 
although the plaintiff may have had the 
option of choosing more than one remedy, 
yet his cause of action was one and arose at 
onetime, once and for all, namely, at the 
date of the first default and whatever remedy 
the plaintiff has eventually chosen, he 
derives the right to enforce that remedy from 
the fact that there wasa default at the time 
when the firat payment of interest became 
due. He has referred us to Achhar Mal v. 
Hukaman (2) and Ishar Dass v. Shahab-ud- 
Dn (3). 

The sole question for decision on this 
part of the case 18 when did the mortgagor's 
right to possession determine within the 
meaning iof Art. 135. The authority 
relied upon by Mr. Badri Das 3s clearly 
distinguishable In that case the mortgagee 
had several options, namely, to allow the 
interest to runon, to takea bond from the 
mortgagor for the amount of interest accru- 
edup to date, to take possession of the 
mortgaged property, tosue for sale or to 
wait for the expiry of a period of ten years 
and then take possession of the property. 
It was held that as the mortgagee had the 
option to take possession of the mortgaged 
property at the date of the default or to 


take possession of the mortgaged property 
wo Blind. Cos, 985, 6 O L J, 248, 1U. P L. R. 
D ) 45 


(2)98 P.L. R. 1897. 
(3) 63 Ind. Cas. 579. 
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at the end of ten years, the mortgagor'e right 
to possession had not determined so long 
as the mortgagee had given no intimation 
of any intention to take possession of the 
mortgaged property when the default occur- 
red In the present case there isno question 
of the plaintiff having an option between 
getting possession of the land on the 
happening ofa defaultand getting posses- 
sionst a stipulated date in the future. 
Here there 1s no stipulated date for re-pay- 
ment of the principal. It is recoverable 
only by taking possession of the land on 
the occurrence of a default in payment of 
the interest. The option, therefore, which 
the plaintiff has in the present case 1s not 
an option to choose between two different 
occasions when the mortgagor's right to 
possession may be determined but 16 18 
an option to choose between two different 
remedies which he can pursue on the hap- 
pening of asingle event, namely, a given 
default, which given default ıs itself the 
cause of the determination of the mort- 
gagor’s right to possession. The case, in 
my opinion, falls within the view adopted 
by the learned Judges in the authorities 
quoted by the Counsel for the defendants, 
namely, that the time runs under s, 135 
from the date of the first default. The 
only element of difference 18 that in those 
cases no alternative right of the mortgagee 
to resort toa personal remedy against the 
mortgagor was it seems expressly set forth 
in the mortgage-deeds Th, however, 
18 not material. The question 18 not whe- 
ther there are alternative remedies but 
whether the existence of alternative reme- 
dies operates to prevent the mortgagor's 
right to possession from determining ab 
the time when the first default occurs, 
The answer, ın my judgment, is that it is 
not the choice of aremedy which deter- 
mines the mortgagor's right to possession 
but ıt 19 the default that does so. As soon 
as there 18 default the mortgagor's right 
to possesssion determines and time begins 
to run against the mortgagee and the 
mere fact that the mortgagee might, but 
does not, apply for the personal remedy 
against the mortgagor isnot an impedi- 
ment elther to thestarting or to the running 
of the time. 

On this view of the matter the suit was 
out of time and was rightly dismissed 
by the learned District Judge. I would 
dismiss the appeal with costs. 

Tek Chand, J.—1 agree. 

E, le Appeal dismissed, 
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PRIVY COUNCIL. 

APPEAL F&OM THE OUDH OHIES COURT. 
October 24, 1929, 
Present:—Lord Atkin, Sir John Wallis, 
Sir George Lowndes and Sir Binod 
Matter. 

Tae NATIONAL BANK or UPPER 
INDIA, LIMITED (in LIQUIDATION) 
—PLAINTIFF—APPELLANT 

BN versus 
BANSIDHAR AND ANOTHER—DEFENDANTS— 


: — RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), e. 28— 
Personal lability of executant of promissory note— 
Evidence Act (I of 1872), s. 92—Ural agreement to 
vary terms of written contract—Limitation Act (IX 
of 1908), s 20—Payment of interest “as such"—Agent's 
amplred authority to make payment. 

One B N., a director and debtor of the plaintiff 
bank to the extent of Rs. 20,000, in order to con- 
ceal his indebtedness from the bank's auditors, 
persuaded the defendant to execute on 22nd Decem- 
ber, 1927, an on demand promissory note in his 
(detendant's) own name ın favour of the bank, so as 
to show him as the bank's debtor for Rs 20,000, 
and this amount was credited in the books ot the 
bank to B N, thus wiping out his indebtedness 
No part of the Rs 20,UUU came into the defendant's 
hands, the eflect of the transaction bemg merely to 
substitute him as a debtor to the bank for 
Hs 20,0uU inthe place of B N. ln aswt brought 
by the plaintitt bank agamst the defendant to 
recover the money due under the said piomissoiy 
note. 

Held, (1) that, masmuch asthe representations of 
B. N and the manager ot the bank that the de- 
fendant would not be held hable on the promissory 
note and that the debt would be disenarged by 
B N. amounted to anoralagreement between the 
parties to vary the terms ot the note, evidence of 
such agreement was inadmissible under s. 92, Lvi- 
dence Act, [p 198, col 2] 

(2) that the tue legal effect of the transaction 
was that as between the defendant,and the bank, 
ihe promissory-note was an eitective contract, the 
ciedit of Hs zU,UQÜ by the bank to B N.'s account 
being a sutficient consideration for the defendant 
signing the note in his personal capacity, j1b1d.] 

(8) that the essence of the tripartite arrangement 
of éénd December, 1917, was to conceal B Ns iu- 
debtedness from the bank and to make the bank 
believe that the defendant was their debtor for the 
Hs. 20,000, [abad] 

(4) that under these circumstances, the defendant 
having acquiesced in the deception ot the bank and 
there Deing no proot that he was induced by the 
bank to believe that he would not be held personally 
hable upon his written contract (namely the pio- 
missory note), the plamtift bank was entitled, under 
S Z8 of the Negotiable Instruments Act, 1881, to 
sue the detendant upon the promissory note. [p 195, 
col Z, p. 199, col È] 

Held, further, in answer tothe defendant's plea 
that the suit was time-barred, having been brought 
more than three years after the date of the pro- 
muissory note ot z2nd December, 1917, that a pay- 
ment on account of interest by B N on Zàrd 
December, 1918, though not made by or under the 
instructions ot the defendant, was nevertheless 
eflective to save limitation against the defendant, 
under s. 20, Limitation Act, 1yus, B. N. being, under 
the circumstances, the duly authorized agent ot the 
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defendant to make a payment of interest on his 
behalf [p 199, cols 1 & 2] 

Bradshaw v. Widdrungton (8) and. In re Lacey (9), 
xeferred to. 

In order to save limitation under s. 20, Limitation 
Act, 1908, the payment towards interest must be 
made “as such", v.e , as interest [p, 120,col 1.] 

National Bank of Upper India v, Bansidhar, 92 Ind. 
Cas. 94, reversed. 


Appeal from a decree, dated the l8th 
November, 1925, of the Ohief Oourt of 
Oudh (Stuart, O. J. and Ashworth, J.), 
reported as 92 Ind. Cas. 94, affirming a 
decree, dated the 22nd October, 1923, of 
the Court of the Subordinate Judge, 
Lucknow. 

FAOTS.—The suit giving rise to the 
appeal was brought by, the Appellant- 
Bank to enforce a promissory note dated 
the 22nd December, 1917, and admittedly 
executed in its favour by the first respond- 
ent, Bansidhar, and the questions for 
determination on the present appeal were 
(1) whether there was consideration for the 
promissory-note and (2) whether the suit 
was barred by limitation, 

On the 22nd December, 1917, Bansidhar, 
the first respondent, executed in favour 
of the National Bank of Upper India Ltd., 
the promissory-notein suit “for value 
received in full”, promising to pay on 
demand the Bank the sum of Rs. 20,000 
with interest at 9 per cent. per annum. 
He also gave the Bank a separate receipt 
signed by him on the same day acknowledg- 
ing the receipt of Rs. 20,000 “on account 
of consideration money of promissory- 
note” executed by him in favour of the 
Bank, 

On the 23rd December, 1918, Bansidhar 
(according to the plaintiff Bank’s allega- 
tion) pala the sum of Rs. 908-6-3 towards 
interest on the said promigsory-note, 

On the 21st December, 1921, the Bank, 
which has since gone into liquidation, 
and 18 now represented by the liquidators, 
brought the present suit in tne Court 
of the Subordinate Judge, Lucknow, 
against the respondent Bansiahar, praying 
on the basis of the promissory note for 
a decree against the defendant for 
Hs. 25,306 3-8 with further interest at the 
contract rate from the date of the suit unti 
realization, 

By his written statement Bansidhar 
admitted having signed the said promissory- 
note and the receipt. He, however, plead- 
ed that he signed both those documenta 
without getting any consideration and 
denied that he ever paid any of the 
amounts alleged to have been paid by 
him for interest to the Bank and contend- 
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ed that the suit was barred by limita- 
tion. His plea as to consideration was 
contained in para. 10 ofthe written state- 
ment which was as follows :— 

“There was an intimate friendship 
between Pandit Ram Nath Sapru, deceased 
Manager of the plaintifi-Bank, and Rai 
Bahib Bishambhar Nath, one of tha 
Directors of it, and the answering defend- 
ant and the said Rai Sahib were also on 
very intimate terms, Rai Sahib Bisham- 
bhar Nath had taken the debt entered in 
the promissory note, the basis of claim, 
from the plaintiff; at his suggestion the 
answering defendant signed the promissory- 
note, the basis of claim and its receipt 
without getting’ any consideration; the 
answering defendant did not sign the 
said deeds as & debtor and no contract 
was entered into or consideration passed 
between the plaintifi-Bank and the answer- 
ing defendant with respect to the said 
documents, "' 

The plaintiff-Bank’s answer to the plea 
of want of consideration was as follows :— 

“TItisa fact that the defendant No.1 
borrowed Rs 20,000 on the basis of pro- 
note, the basis of claim. If after execu- 
tion of the pro-note and the receipt of the 
amount of debt any transaction was 
arranged on the basis of which the defend- 
ant No. 1 gaveasaloan the said amount 
borrowed, to Rai Sahib Bishambar Nath, 
the plaintifi-Bank is not responsible for 
it". 

There were oral pleadings and the Advo- 
cate for Bansidhar made the following state- 
ment to the Court:— 

“The loan sued for, if real, was negotiat- 
ed by Rai Bishambhar Nath for his own 
benefit. He received that money from the 
Bank and, therefore, there was no considera- 
tion which moved from the Bank in 
favour of Bansidhar. Bansidhar is, there- 
fore, not liable to repay the loan. Bisham- 
bhar Nath, the real debtor, is liable to 
pay the loan. Thedefendant Bansidhar 
signed the pro-note at the request of Lala 
Bishambhar Nath who in view of the 
practice of the bank being one of the 
Directors of the plaintiff Bank, could not 
sign the pro note; the plaintiffs case is 
based on the ground that the considera- 
tion for the pro-note in suit consists of 
the ,payment made by the Bank to 
Bansidhàr. There is no other considera- 
tion set up by the plaintiff. The considera- 
tion so set up is denied by us. It is not 
our case that Bansidhar signed the pro- 
pote in the capacity of an agent of a dis- 
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closed or undisclosed principal. Our 
case is that we are not hable because 
there ıs no consideration moving from the 
Bank towards us that would make the 
promise contained in the note sued 
for binding on us. As a posi 
tive case we further state that the loan 
adyanesd by tho Bank to Biahambhar Nath 
was not réally due to the fact that wo evor 
made any request to the Bank for the 
loan to be made to Bishambhar Nath. 
The whole traneaction was concluded 
between the Bank and Bishambhar Nath 
alone, and Bansidhar came in only as a 
benami signatory to the pro-note. The 
Bank was fully cognizant of this state of 
affairs”. 

The Subordinate Judge framed the 
following issues for trial:—(The issues not 
materialfor purposes ofthe present report 
are omitted). 

1. Was the pro-note in suit executed 
by defendant No. 1 without receipt of 
consideration? Ifso, to what effect ? 

Does the pro note in suit disclose 
really no contract between the plaintiff 
and the defendant No. 1? 

4, Did the defendant pay interest as 
alleged by the plaintiff? 

5. How far do these payments bring the 
suit within limitation? 

On the 22nd October, 1923, the Subordi- 
nate Judge delivered judgment and passed 
a decree dismissing the suit with costs. He 
decided the first issue against the defend- 
ant and in favour of the Bank, holding 
that Bansidhar knowingly, signed the pro- 
note and the receipt to enable Bishambhar 
Nath to borrow Rs. 20,000 from the Bank; 
that Bishambhar Nath could not have 
borrowed the amount unless Bansidhar 
had signed the pro note and receipt; that 
it was on account of Bansidhar’s action that 
the Bank parted with the said sum; and 
that Bansidhar had the money advanced to 
Bishambhar Nath and it cannot be said 
that the pro note was executed by Bansidhar 
without consideration. He also held, that, 
having regard toss. 9 and 120 of the Negoti- 
able Instruments Act, 1881, as amended by 
Act VIII of 1919, Bansidhar could not be 
permitted to deny the validity of the pro- 
note as originally made. 

It was contended on behalf of Bansidhar 
that Pandit Ram Nath Sapru, the then 
Manager of the Bank, since deceased, had 
assured Bansidhar that he would not be 
held liable for -the promote. The Bub- 
ordinate Judge pointed out that Bansidhar 
had said nothing either in bis written 
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statement or oral pleadings about any 
assurance held out to him by the deceased 
Manager of the Bank, and held that even 
if the deceased Manager had held out such 
an assurance, 16 would not bind the Bank; 
that both the deceased Manager and 
Bishambhar Nath collusively kept the 
true state of affairs from the Bank; that the 
deceased Manager could not, as represent- 
ing the Bank, give any undertaking that 
the Bank would not sue Bansidhar on the 
pro note; and that the deceased Manager 
and Bishambhar Nath could not have 
negotiated with Bansidhar in their re- 
presentative capacity and their action 
could not be taken to be the action of the 
Bank, 

The Subordinate Judge decided issue 
No. 2 ın favour of the plaintiff and againat 
the defendant. It was contended at the 
time of the argument on behalf of the 
defendant that in view of a resolution of 
the Board of Directors of the Bank whereby 
the ganeral manager was empowered to 
make advances to the extent of Rs, 500 


only, the deceased Manager was not 
competent to accept the  pro-note in 
sat, or advance Rs. 20,000 on behalf 


of the Bank; that the pro-note was void 
unders 89 0f the Indian Companies Act, 
1913, as the deceased Manager had no 
express or implied authority on behalf of 
the Bank to accept the pro-note in suit, 
and that there was accordingly no valid 
contract between the Bank and Bansidhar. 
The Subordinate Judge, however, pointed 
out that the contention was not pleaded, 
and was raised for the first time in the 
course of the argument; that issue No. 2 did 
not cover the plea,and that the defendant 
should not be allowed to raise 16 at that stage, 
for he said that if they had raised the 
point at the proper time, and an issue had 
been framed thereon, the Bank might 
have had an opportunity of meeting the 
point by giving evidence. He, however, 
expressed his opinion that s. 89 of the 
Indian Oompanies Act was made for the 
protection of a Oompany agamst an 
unauthorized act of its servants or agents, 
that Bansidhar who had executed the 
pro-note in favour of the Bank and caused 16 
to part with Rs. 20,000, should not be allowed 
to defeat the claim of the Bank by pleading 
that the pro-note had been accepted by an 
unauthorized person on behalf of the 
Bank, and was, therefore, void or invali 
He pointed out that the Bank hsg 

repudiated the pro-note, a 


poc of demand to 
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said nothing about the unguthorized aet of 
the deceased Manager. 

The Subordinate Judge considered 
issues Nos. 4 and 5 together and held that 
Bishambbar Nath had madethe payment 
of interest relied upon by the Bank, but 
that the payment would save limitation 
under 8 20 of the Indian Limitation 
Act, 1908, only if Bishambhar Nath had 
made that payment as the agent of 
Bansidhar, that Bishambhar Nath had 
paid that amount on his own account 
and not as the agent for Bansidhar, and 
that the suit was, therefore, barred by limita- 
tion. 

The plaintiffü-Bank thereupon appealed to 
the Oourt of the Judicial Oommissioner 
of Oudh, which 18 now the Chief Court 
of Oudh, but on the 18th November 1922, 
the Ohief Court (Stuart, O. J., and Ashworth, 
J) delivered judgment and passed a decree 
dismissing the appeal with costs, The 
principal judgment was delivered by 
Ashworth J., who referred to para. 10 
of Bansidhar’s written statement and the 
oral statement of his Counsel (as set out 
above), and held that the same did not 
furnish an answer to the Bank's claim 
on the pronote. The learned Judge 
then stated that the said pleadings set 
up the fact that by an agreement between 
Bansidhar and  Bishambhar Nath the 
former was to incur no personal lability 
and suggest, though they do not explicitly 
state, that the manager Ram Nath Sapru 
was aware that Bansidhar did not intend 
to incur personal liability, and held that 
that was not enough, but that ıt was 
necessary, in the language of s. 28 of the 
Negotiable Instruments Act, 1881, to prove 
that the Manager induced Bansidhar to 
sign the pronote upon the belief that 
Bishambhar Nath only would be held liable. 
The learned Judge (Mr. Justice Ashworth) 
then referred to the case-law relied upon 
by the Subordinate Judge for holding 
that “If a negotiable instrument does 
not set out clearly that the maker 18 not 
personally hable the fact of the knowledge 
of the payee that theexecutant did not 
intend to incur personal lability is 
irrelevant" and expressed hisopinion t 
there was no reason 
that pronou 
evidence 
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proved that notonly Bishambhar Nath 
but also the Manager Ram Nath Sapru, 
induced Bansidhar to sign the pro-note upon 
the belief that Bishambhar Nath only 
would be held liable. The learned Judge 
further held that in advancing Rs. 20,000 
to the defendant the deceased Manager 
was acting beyond his powers, as the 
Manager, and the Bank had to ratify 
the action of the Manager in order to 
bring the suit, that by bringing the 
suit the Bank might be deemed to have 
ratified the transaction, that unders 199 
of the Indian Contract Act, 1872,the Bank 
in ratifying the unauthorized act of the 
Manager, must be held to have also 
ratified the inducement held out by the 
Manager atthe time of getting the pro-note 
executed by Bansidhar that he would not be 
personally liable The learned Judge was 
of opinion thats 28 of the Negotiable In- 
struments Act, 1881, would only apply, if 
Bansidhar be held to be the agent of 
Bishambhar Nath, and that though Bansi- 
dhar's Counsel had not pleaded ın so many 
words that Bansidhar had signed the pro- 
note asthe agent of Bishambhar Nath, it 
was obviously what was meant when the 
said Counsel took the plea that 
Bansidhar’s signature on the pro note was 
benam. In the result the learned Judge 
held that Bansidhar was not personally 
liable, and that there was no  considera- 
tion for the pro-note. 


On the question of limitation Mr. Justice 
Ashworth said that if the finding of the 
Subordinate Judge asto the liability of 
Bansidhar under the pro note had been 
correct, it might wellhave been that his 
finding as to limitation could not have 
been upheld. But in view of his own 
finding that there was noconsideration for 
Bansidhar signing the pro note ın his 
personal capacity, the learned Judge 
held that the payment of interest by 
Bishambar Nath on the 23rd December, 


1918, which would have saved limitation, 
could not be said to have been made by him 
on behalf of Bansidhar, and that the suit 
was, therefore, barred by limitation. 
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Mr. Dube, for the Respondents. 

Mr. DeGruyther, K. C.—The  pro-note 
was for consideration and the defendant 
is liable upon it. The suit 18 not barred 
by limitation. Even if the payments 
towards interest were made by Bishambhar 
Nath, the latter made the same as the 
agent of the defendant. Assuming that 
the Manager of the Bank had induced the 
defendant to sign the pro-note upon the 
belief that Bishambhar Nath alone would 
be liable, the Bank is not bound by that 
inducement. 

Mr. Dube, for the Respondent :—On the 
concurrent findings of the lower Courts, 
the plaintiff's suit is clearly barred by 
limitation. The payments towards inter- 
est were made by Bishambhar Nath and 
not by the defendant. Bishambhar Nath, 
who was not the executant of the pro note 
and who was not hable under the instru- 
ment, had made the payments, and the 
defendant was the person liableto pay the 
money under the pro note. He can, in no 
sense, be called the representative of 
Bishamber Nath and the payments 
made by the latter cannot save limitation. 
There is no evidence whatever that Bisham- 
ber Nath made the payments with the 
knowledgeor at the request of the defend- 
ant. 

In any case the defendant is not liable 
on the pro-note; see the exception tos, 28, 
Negotiable Instruments Act, 1881. 

(Str Bro» Mirrer.—Do you say that the 
section hasany reference to acase where 
there is no reference to the principal at all 
on the document? <A suit cannot be 
brought on a pro-note against any person 
whose name does not appear on the face of 
the instrument, ] 9 

[Sir Jonn Warurs:—There can be no 
lıabılıty on a pro note if the name ofthe 
party did not appear ın some manner on 
the instrument itself ] 

As regards s 20, Limitation Act, the in- 
terest must be paid “es such”: Moham- 
mad Abdullah Khan v. Bank Instalment 
Ce Ltd. (1) and Bitar? Ram v. Kung Singh 


In the corresponding English Act, the 
words “as such" do not appear, but it is 
necessary, in order to bring the case with- 
in the purview of the Indian enactment, 
that the payment of interest must be as 
interest, 

D ATKIN:—In Mohammad Abdullah 
Instalment Co. Ltd., (1) the 


495; 6 A.L J 611, 
. W. N. 287. 
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The history of the present suit may now 
be resumed. 

Issues were on due course framed, 
directed to determine (inter alia) whether 
there had been a division in status 
between the three brothers, whether 
the appellant had been adopted by Ram- 
anna, and whether the alleged Will was 
genuine. 

At the trial the depositions of the 
witnesses called in the earlier suit were 
by consent admitied in evidence. In 
addition to the evidence afforded by the 
depositions, the case of Subbanna and 
the appellant was supported by the oral 
evidence of certain witnesses who spoke 
only to matters of the account, and also 
by that of four witnesses who had given 
evidence in the previous suit, and who 
spoke to the main issues. These four 
witnesses were (|) the village Munsif, 
one of the thirteen witnesses,to the Will, 
(2) one Dodda Subbanns, another witness to 
the Will (3) Ramanna’s daughter-in-law, 
and (4) the appellant. 

For Adenna and his sons nooral evideace 
was given except that of Adenna himself. 
The trial Judge delivered his judgment 
on the 19th January, 1922. In that judg- 
ment he examined the evidence in detail 
and found that there had been a division 
in status between  Ramanna and his 
brothers, that the appellant had been 
adopted by Ramanna 15 days before his 
death, and that the Will was genuine. 
He further found that Adenna had not 
applied the proceeds of family outstand- 
ings for joint family purposes. The 
learned trial Judge gave appropriate 
relief upon the footing of these findings of 
fact. 

Adenna and his sonsother than Narasayya 
preferred an appeal to the High Court of 
Judicature at Madras against the decision of 
the trial Judge. 

During the pendency of the appeal 
the plaintiff Subbanna died, and his son, 
the appellant, who was already on the record 
in his personal capacity, was ordered also 
to represent the estate of the deceased 
plaintiff. 

The appeal was heard on the 28rd 
September, 1924, by Ramesam and Reilly, 
JJ. Both Judges held that neither the 
diviaion in status nor the adoption of 
the appellant, nor the genuineness of 
the Wil, had been established. They 
further held that, though Adenna had 
failed to prove that the family out- 
gtandings had been applied for family 
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purposes, the claim against him in respect 
thereof was Statute-barred. The High 
Court .accordingly modified the decree of 
the trial Judge so as to give relief 
appropriate to their findings in fact and 
aw. 

The appellant having obtained the neces- 
sary leave, appealed to His Majesty in 
Council. 

Their Lordships, after examination of 
the evidence, with the assistance of Counsel 
on both sides, are satisfied that the 
High Court was not justified in reversing 
any of the findings of fact of the trial 
Judge in relation to the division in 
status, the adoption, and the Will. 

In their Lordships’ view there are relevant 
matters to which the Judges of the High 
Court omitted to attach weight or 
sufficient weight, and there are other 
matters taken by the Judges into con- 
sideration which ought not to have been 
regarded, or to which weight ought not to 
have been attached. 

On the one hand, sufficient weight was 
not, in their Lordships’ opinion, given to 
any of the following matters:— 

(1) That the trial Judge had seen in the 
box some of the witnesses, including the 
appellant and twe of the persons who 
witnessed the Will, and had stated in 
his judgment that the witnesses to the 
Will had given their evidence in an 
unambiguous manner and there was 
nothing to justify him in rejecting their 
evidence as false. 

(2) That the support given to the 
appellant’s case by Ramanna’s widow was 
against her own interest, 

(3) That both sides admitted that Ramanna 
desired toadopt a son. 

(4) That the story that Ramannd had 
adopted Narasayya,the sonof Adenna, had 
been already found to be & false story con- 
cocted by Adenna 

(5) That the appellant in the box stated 
that he had performed the funeral 
ceremonies of Ramanna and was not 
cross examined to the matter, and that 
this evidence could not be displaced by 
the statement of Adenna, that he had 
performed the ceremonies on behalf of 
his son Narasayya, the story of whose adop- 
tion was a fiction. 

(6) That at the earliest possible moment, 
namely, on the termination of the funeral 
ceremonies, the facts as alleged by the 
appellant were communicated to and 
recorded by the village officers and the 
necessary steps were taken to secure the 
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entry in the Revenue Records in substitution 
for Ramanna’s name, of the name of the 
appellant as the adopted son of Ram- 
anna, . 
On the other hand, their Lordships 
think that the Judges of the High Court 
were wrong in taking into consideration 
as they did the opinion which had been 
expressed obiter by the trial Judge in the 
earlier suit, T 
Further, their Lordships are of opinion 
that the learned Judges in the High Court 
have been unduly influenced by (1) dis- 
eiepancies in the evidence of the appel- 
lant's witnesses as to the date at which 
the division in status took place, (2) the 
non production before the Tahsildar in con- 
nection with the entry of the appellant’s 
name in the Revenue Records of the Ex. 


MUDDANA VIRAYYA v, MDDANNA ABENNA, 


XXXIII, being a list of property alleged j 


to have been made at the time of the divi- 
sion in status, and (3) the fact that some 
of the witnesses had been witnesses or 
otherwise concerned witb the prosecution 
in a murder charge which at some date 
prior to the transactions under considera- 
tion had been brought against Adenna and 
had failed. e 
.In their Lordships’ view, | discrepancy 
between witnesses as to dates is not in such 
a case as the present unnatural, and so 
far from being necessarily a badge of 
fraud, may even be some indication of bona 


fide ibit XXXIII, was not a relevant 
document before the Tahsildar and its non- 
production seems to ther Lordships to have 
significance. 
mothe inference which the Judges of the 
High Court appear to have drawn from 
the somewhat slender material as to the 
connection of some of the witnesses with 


the murder charge was that, 1a order to ` 


inj enna, the appellant and his friends 
ee cae and all the thirteen witnes- 
ses to the Will (who included the village 
Munsi!) entered into a conspiracy to concoct 
a false story of the division in status and 


of the adoption of the appellant, and to. 


e time after Ramanna's death 
a eee Wil It is to be observed that, with 
the exception of a few questions directed 
to showing that witnesses had some part, 
voluntary or involuntary, in the murder 
charge proceedings, not a word was puh 
to any witness 1D Cross examination to 
support the story, of such a cone 
The material available does not, in their 
Lordships’ judgment, justify the inference 
which has been drawn or render it per- 
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missible to reject the evidence of witnesses 
whom the trial Judge has seen and be- 
leved. . 

In their Lordships' judgment, the Will 
was a genuine Will, and, being genuine, 
is cogent evidence of the division in 
status and of the adoption of the appellant. 

With regard to the family outetandiugs, 
their Lordships are unable to agree with 
the conclusion of the High Court , 

It 18 true that the Limitation Act was 
mentioned in Adenna’s written statement 
and ın his grounds of appeal, but before the 
trial Judge no issue was directed to bear 
upon the question, nor does the point 
appear to have been taken at the Bar dur- 
ing the trial. In these circumstances their 
Lordships do not think the point was open 
on appeal If, however. 15 was open, their 
Lordships are of opinion that the Article - 
of the Limitation Act applicableis Art, 89, 
No demand from which under that Article 
time would run was proved at the trial, 
and in their Lordships’ view the defence of - 
the Statute fails, 

in the result, therefore, the appeal must . 
be allowed Thedecree of the High Court - 
should be discharged and that of the Court - 
of first instance restored, but with the 
modification (to which the appellant assente) 
that interest on the sums for which Adenn& 
is accountable shall be at the rate of 6 per 
cent. per annum only. 

The appellant should have the costs of 
the appeal to the High Court. 

Their Lordships will humbly advise His . 
Majesty accordingly. 7 

The appellant will have his costs of the - 
appeal to His Majesty in Council 

K.J R, Appeal allowed. 

Solicitors for the Appellant :—Messrs, 
Douglas, Grant & Dold, 

Sol citors for the Respondents :—Messra. 
Chapman, Walker & Shephard ` 


[NOTE —With {regard to their Lordships’ dictum 
that the point of limitation was not open on appeal it ' 
may be remarked that, as a general rule, a pomt of 
limitation may be taken for the first time in appeal 
though that question was never raised in the lower 
Courts, andın such cases the Appellate Court gener- 
ally considers and gives effect to the plea of hmitatian 
if the facts admitted or proved on the record enable 
ib to do so,and no new question of fact has to bg 
enquired into for that purpose.—/Ed ] 
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ALLAHABAD HIGH COURT. 

First CiviL APPraL No. 346 or 1927, 

March 4, 1929. | 
Present:—Mr. Justice Sulaiman and 
Mr Justice Sen. 
AFTAB ALI KHAN AND OTHERS — 
PLaInTIFFS—APPELLANTS 
versus 
AKBAR ALI KHAN AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Limitation Act (IX of 1908), Sch I, Art 120— 
Declaratory suit—Loamatation—Adverse entry of names 
— Fresh invasion of title, whether gwes fresh cause of 
action, 

A mere entry of names in the revenue papers does 
not debar the person against whom the entry 18 
made for all time to come from suing for a declara- 
tion if once six years are allowed to expire, any 
new invasion of rights which amounts to a fresh 
denial of title would confer on the owner in posses- 
sıon a fresh right to sue [p 210, col 1] 

Akbar Khan v Turaban (1), distinguished 

Ilahi Bakhsh v, Harnam Singh (2) and other cases 
referred to, 


Article 120 of Sch lof the Limitation Act applies: 


to all declaratory suits 
Quere —Whether an entry in an uncontested case, 
standing by itself, necessarily creates a cause of 
action for a sut by one co-sharer against another 
co-sharer [p 210, col. 2] . 
First appeal from a decree of the First 
Class Subordinate Judge, Saharanpur, 
dated the 22nd of April, 1927. 
Mr. Mushtaq Ahmad, for the Appellants. | 
Messrs. A. M. Khwaja and Mahmudullah, 
for the Respondents. 


JUDGMENT.—This is a plaintiffs’ 
appeal arising out of a suit fora declara- 
tion that the plaintiffs are the owners 
entitled to four out of ten shams in 
certain village properties and house pro- 
perty. The facts mentioned in the plaint 
were that the property originally belonged 
to Musammat Husain Bibi who is shown 
in the pedigree at page 8, that on her 
death the heirs to her estate were her 
daughters and certain coliaterals who are 
the ancestors of the present plaintiffs In her 
life-time she had mortgaged this property 
with possession to certain mortgagees whose 
descendants are not impleaded as such 
Paragraphs 8 and 9of the plaint stated 
that on account of the wrong entries in 
the khewat, only the names of defendants 
Nos. 1 to 4 (who are descendants of Musam- 
mat Sakina), stand recorded as mortgagors 
against the property -mortgaged and the 
names of the plaintiffs are not recorded; 
and that although the entries are null 
and void and ineffectual as against the 
rights of the plaintiffs, yet the defendants 
were asked to rectify them because their 
existence was contrary to fact and not 


14 


[p 211, col 1] 
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proper, but they did not pay any heed! 
In para. 10 of the plaint it was alleged that 
the cause ofaction accrued in April, 1926, 
when the defendants refused for the last 
time. In para. 4 it was stated that the 
ancestors of defendants Nos. 1 to 4 had 
died about six years ago. Reading these 
paragraphs together it 18 clear that the 
plaintiffs’ case was that the names of the 
defendants Nos, 1 to 4 were wrongly enter- 
ed in the revenue papers as the mortgagors 
about six years ago, and although the 
entries were not binding on the plaintiffs, 
the defendants were asked to rectify them 


‘but they did not pay any heed aud refus- 


ed to do so The plaintiffs wanted a dec- 
laration of their right against the defend- 
ants. 

In the written statements which were 
filed ıt was stated that after Musammat 
Husaini Begam the name of her daughter 
only was recorded about fifty years ago 
and that of no one else was ever record- 
ed. The defendants’ case was that Musam- 
mat Husaini had gifted the property to 
her daughter. It was further pleaded that 
the claim was barred by limitation and 
also pleaded that the suit had been brought 
without any cause of action and ought to 
be dismissed on that very ground. It was 
also stated that a declaratory suit had 
been filed without any necessity. Thera 
were a number of other pleas which it 
is not necesssary tO mention, 

The learned Subordinate Judge framed 
no less than eight issues but ultimately 
dismissed the suit on the sele ground that 
the suit for declaration was barred by 
limitation. The basis of the ground is 
that the name of Musammat Sakina Bibi 
was entered in the revenue papers about 
1878 and the cause of, action in favour of 
the plaintiffs’ ancestors arose at that time 
and that there has been no fresh cause 
of action since then and a subsequent 
refusal on the defendants’ part cannot create 
a new cause of action. The learned Sub. 
ordinate Judge has placed reliance on the 
case of Akbar Khan v. Turaban (1), and 
has considered that that case ıs not dis- 
tinguishable The suit has accordingly 
ee dismissed on the ground of limitation 
only. 


We may point out at the very outset 
that there is nothing on the record to 
indicate that when the name of Musammat 
Sakina Bibi alone was entered in the 


) lind Oas.557 314.9, A. W.N. (1908) 252; à - 
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revenue papers in 1878 there was any 
contest between rival claimants or any 
definite adjudication of their rights by the 
Revenue Court. On the other hand, & 
certified copy of the reportof the Naib 
Tahsildar indicates that the mutation of 
names took place on his report Thus ‘it 
was an uncontested case in which Musam- 
mat Sakina Bibi’s name was entered. 
Another important feature which we may 
point out is that Musammat Sakina Bibi 
died long ago and the names of her heirs 
have been substituted from time to time 
It was alleged in the plaint and not dis- 
puted in the written statements that the 
names of the defendants Nos. 1 to 4 were 
entered in the reyenue papers on the death 
of Fazal Ali Khan which took place about 
six years ago. It is, however, not clear 
whether this happened within six years or 
just beyond six years. 

In our opinion the learned Judge has 
misapplied the ruling in Akbar Khan's 
case (1), That was a very special case which 
had certain peculiar features and accord- 
ingly that case has been distinguished in 
numerous subsequent cases There, in 1895 
the defendant's name had been entered 
in the revenue paper in respect of the 
property in dispute after contest and after 
the title of the plaintiff had been speci- 
fically denied. Nothing more happened 
except a refusal in 1903 on the part of the 
defendant to get the entry corrected. The 
learned Judges accordingly held that the 
cause of action accrued when there was 
a definite denial by the defendant in 1895 
and his subsequent refusal to get the entry 
corrected, which entry he had himself pro- 
cured, was @ mere continuance of the origi- 
mal cause of action and not a fresh denial 
of title. The learned Judges took care to 
point out that there may be cases where 
a fresh invasion of the plaintiffs right 
would give him afresh cause of action. But 
they held that in the peculiar circumstan- 
ces of that case there was no such fresh 
invastion of theright. Of course,a mere 
refusal to get the entries corrected is not 
necessarily a clear denial of title. It does 
not amount to omitting to doa thing which 
a man is bound to do, nor even doing a 
thing which he is not entitled to do. 

That a mere entry of names does not debar 
the person against whom the entry is made 
for all time to come from suing for a 
declaration, 1f once six years are allowed 
to expire, is quite clear on the authori- 
ties. Any new invasion of rights which 
pmounts to a fresh denial of title undoubt- 
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edly confers on the owner in possession a 
fresh right to sue. In the case of Ilahi 
Bakhsh v. HarnamSingh (2), a fresh applica- 
tion to the Municipal Board was consider- 
ed sufficient to give a fresh cause of action, 
In the case of Sheopher Singh v. Deonarain 
Singh (3), afresh suit for profits after the 
mutation of names was held to confer a 
fresh cause of action. In the case of 
Rahmatullah v. Shamsuddin (4), fresh par- 
tition proceedings in the Revenue Court 
were held to constitute afresh cause of 
action in favour of the plaintiffs against 
whom adverse entries had been made at 
the} previous revision of settlement. In the 
case of Allah Jilar v. Umrao Hussain (b), 
a fresh order for assessment of rent was 
held to give the plaintiffsa fresh cause of 
action in spite of the previous refusal to 
have the village papers corrected, In the 
case of Kalı Prasad Miser v. Harbans Miser 
(6) a private transfer subsequent to the 
entry of names was treated as creating a 
fresh cause of action in favour of the 
plaintiffs. It will thus be seen that any 
fresh acton the part of the defendants 
which can amount to a fresh invasion of 
the plaintiffs’ right or a fresh attempt to 
cast a cloud on his title would create a 
new cause of action in his favour and his 
suit for declaration cannot be dismissed 
on the mere ground that the cause of 
action first accrued more than six years 
ago when an adverse entry was made 
againsthim. Indeed it may be argued 
whether an entry inan uncontested case, 
standing by itself, necessarily creates a 
cause of action for a suit by one co-sharer 
against another co-sharer. 

In the present ease the learned Subordi- 
nate Judge has overlooked the fact that the 
plaintifis did not in the plaint allege the 
entry of Musammat Sakina Bibis name to 
be the initial basis of the cause of action 
in their favour. The rule in Akbar Khan's 
case (1) cannot undoubtedly be extend- 
ed to fresh mutations of names which 
may take place in favour of heirs in 
subsequent years. We may further point 
out that one of the properties 1n dispute is 
a house in the city of Saharanpur and the 
ruling in Akbar Khan's case (1) can by no 
means apply to it. The plaintiffs in the 
present case alleged their cause of action to 


(2) A W.N (1848) 215 

(3) 17Ind Cas 675,10 A.L J 413 

(4) 21Ind Cas 609,10 A L J 877 

(5) 24 Ind Cas 535, 36 A 492, 2 A 
A. 
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have arisen from the wrong entries of the 
names of the contesting defendants Nos. 1 
to 4 and not their ancestor Musammat 
Sakina Bibi. It is not clear from the 
record whether this occurred within six 
years of the suit, and the present action, 
therefore, cannot be thrown out simply 
on the ground of limitation. We may note 
that we cannot accept the argument of the 
learned Advocate for the appellants that no 
Tule of limitation applies to a declaratory 
suit where the defendants are interested in 
denying the plaintiffs’ right within the 
meaning of s. 42 of the Specific Relief Act. 
This point in our opinion has been set at 
rest by the Full Bench decision in Frances 
Legge v. Rambaran Singh (7) Article 120 
uadoubvedly applies to all declaratory 
suits. 


We are, however, of opinion that this is 
not a fit case in which a declaratory decree 
should be granted to the plaintiffs, Our 
reasons are as follows: —An alleged wrong 
entry was first made in favour of Musammat 
Sakina Bibi about 1878. For nearly 40 
years the plaintiffs and their ances- 
tors have remained idle and not sought 
any relief. We may note that it is 
admitted in para.2 of the plaint that the 
actual possession is with the mortgagee 
who is not impleaded in the suit as such, 
Any decree that is passed in favour of the 
plaintiffs would not bind the heirs of the 
mortgagee who would still be entitled to 
challenge the plaintiffs’ nght. Thus the 
decree cannot be necessarily effective. 
Sixty years are about to expire and the 
plaintiffs would have to bring a suit for 
redemption very soon. In that suit for 
redemption the whole question of title can 
be gone into in a manner which would .bind 
all the parties who are interested in the 
property. Furthermore, we find that one 
of the defendants Ahmad Ali Khan was out 
of British India when the suit was filed or 
was pending. The summons was sent to 
him by post to Arabia and he received it 
after the date fixed for the appearance and 
stated that he should be allowed time to 
come back to India. By the time he could 
arrive the suit was actually dismissed If 
therefore we were now toallow the plaintiffs 
to amend their plaint, as asked for by the 
Oounsel, we would have to give an oppor- 
tunity to the various defendants to file 
supplementary written statements .and the 
ease would have to go back to the Court of 
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first instance with directions to admit fresh 
evidence if tendered. This can more 
conveniently be done in a fresh suit in which 
the mortgagee also is impleaded. Having 
regard to these circumstances we are of 
opinion that thisis nota fit case in which 
we should exercise our discretion under 
8. 42 of the Specific Relief Act and grant 
the plaintiffs the declaration asked for 
even assuming that they are entitled to such 
a declaration. The parties are not agreed 
as to the extent of the properties mortgaged 
and the properties are still in the possession 
of the mortgagee. We express no opinion 
on this matter which will have to be fought 
out hereafter. Nor do we consider it 
necessary to go into the question of title, 
gift or adverse possession. 

We accordingly dismiss this appeal. In 
view of the fact that we have confirmed the 
decree of the Oourt below on a different 
ground we direct that the plaintiffs should 
bear their own costs and pay the costs of 
the defendants in the Oourt below. The 
parties should bear their own costs of this 


appeal. 
A. Appeal dismissed. 


ALLAHABAD HIGH COURT, 
Second Orvin APPEAL No. 399 or 1926, 
February 19, 1929, 

Present :—Mr. Justice Boys and 
Mr. Justice Ashworth 
KALIKA PRASAD-—PLAINTIFF— 
APPELLANT 


t versus 
AJUDHIA PRASAD— DEFENDANT 
— RESPONDENT. 

Bundelkhand Land Alrenation Act (IT of 1908), ss. 4, 
9, 10, 16—Mortgage by conditional sale—Government 
Notification making partes members of agricultural 
tribe—Validity of mortgage—Remedres of mortgagee 
—Power to sell—Power to foreclose—Transfer of 
Property Act (IV of 1882), s 67 (aj—Collector's deci 
sion under s 9 (1), finality of—Cwl Procedure Code 
(Act V of 1908), ss 105 (2), 151—Failure to appeal 
from order of remand—Inherent power of High Court 
to disagree wrth finding of lower Appellate Court. 

A mortgage by way of conditional sale was execut- 
ed onthe 27th June,1912 Some months after the 
mortgage was executed, Government issued a Noti- 
fication unders 4 of the Bundelkhand Land Aliena- 
tion Act, II of 1903, makmg the tribe to which 
both parties tothe mortgage belonged an agricul- 
tural tribe for the purposes of the said Act, The 
sult was dismissed by the Munsif on the 
ground that under s. 10 of the said Act the 
condition of conditional sale was void and this 
being eliminated, there was no mortgage, The sut 
was remanded by the District Judge on appeal ang 
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after’ some infructuous proceedings before the Col- 
lector and the Board, the Munsif passed a decree for 
sale, The District Judge held that s,16 (1) of the 
Act prevented a decree for sale from being opera- 
tive and held that such a decree could not have 
been passed Onappealto the High Court: 


Held, (2) that s 9 of the Act was not applicable as 
the mortgage was asimple mortgage between mem- 
bers of the same tribe, |p 214, col 1 | 

Ram Sahar Svngh v. Debt Din (I), doubted but fol- 
lowed 

(1) that since s 9 was not applicable s 10 of the 
Act was also inapplicable, [p 218, col 1] 

(tw) that the mortgagee was entitled, at any rate, 
to a decree for foreclosure [p 218, col 2] 

The High Court can under 165 inherent powers, to 
prevent an obvious injustice, refuse to be bound by 
a finding in aremand order ofa Subordinate Court 
even though the party aggrieved by that finding has 
not preferred an appeal against 16 p 218,cols 1 & 2] 

Per Boys, J —If\a mortgage comes within ss 6and 
9 and 1s thereby declared to be within the mischief 
contemplated by the Act,s 16 ıs applicable If the 
mortgage does not come within ss.9 and 9,16 has 
not been declared to be within the Act and the mis- 
chief contemplated by the Act and s 16 1s not ap- 
plicable fp 215, col 2] 

Per Ashworth J —An order under s, 4 of the Act allow- 
ing the Loeal Government to determine what persons 
are tobe deemed tofbe agriculturists must be deemed 
to_have retrospective effect. [p 217, col 2] 

If a Collector decides that he has no jurisdiction 
toact unders 9 (lt) and revise a mortgage, the High 
Court cannot question his decision. |p 218, col. 1] 

Second appeal from a decree of the 
District Judge, Jhansi, dated the 4th 
December, 1925, reversing that of the 
tte Orai, dated the 12th September, 
1 5. 

Mr. P. L. Banerji, for the Appellant. 

Dr. N. C. Varsh, for the Respondent. 


JUDGMENT. 

Boys, J.—This is a plaintiffs appeal 
&rising out of a suit ona mortgage, the 
plaintiffcmortgagee asking for his money 
or for foreclosure. The mortgage has, 
however, under circumstances which 
will have to be set forth, been held to 
be a simple mortgage, and this fact will 
have an important bearing on the ap- 
plicability of the Full Bench decision to 
which reference will have to be made later. 
The history of the proceedings, which 1s 
important for the purposes of the present 
appeal, is as follows ;— 

In 1903—(Local) Act II of 1903, the 
Bundelkhand Land Alienation Act, was 
passed. By s.1 (3) it was declared that 
the Act should come into force on a date 
to be declared by notification. 

July 1, 1803.—By notification the Act 
came into force on this date, 

July 27, 1912.—Date of the mortgage in 
suit. On this date Ajudhya Prasad, 
defendant-respondent, executed a mort- 
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gage in favour of Kalika Prasad, the ^ 
plaintiff appellant for Rs. 160 It provid- 
ed forinterest at Re, 1-40 per mensem 
payable yearly, and the principal sum 
was to be repaid with any accumulated 
interest on the 15th of June, 1916, witha 
condition as to foreclosure if the money 
was not paid by that date. 

October 11, 1913.—By s.4cf the Act it 
was provided that by notification the 
Governmant might determine what bodies 
of persons are tobe deemed agricultural 
tribes for the purposes of the Act; and on 
this date both the mortgagor and the 
mortgagee were declared to be agriculturists 
within the meaning of the Act. Prior to 
that date they had not been “ agricultu- 
rists, " 

January 16, 1923—On this date the 
mortg2gee filed a suit asking for the money 
then due, Rs, 6397 0or for foreclosure. 
The defendant relied upon s 10 of the 
Bundelkhand Land Alienation Act. Sec- 
tion 10 provides that “ın any mortgage of 
land made after the commencement of this 
Act any condition which is intended to 
operate by way of conditional sale shall be 
null and void. " 

February 12, 1923.— The trial Court held 
that the condition as to foreclosure must be 
Struck out, and that if that was struck 
out there remained no legal relation of 
mortgagor and mortgagee between the 
parties, and dismissed the suit since, if 
the bond was treated as asimple money 
bond, the remedy was barred by limita- 
tion 


July 28, 1923 —The mortgagee having 
appealed, the District Judge heid that the 
effect of striking out the condition was 
not to destroy wholly the relationship of 
mortgagor and mortgagee, but that there 
remained a mortgage, He held further 
that the Munsif had misunderstood the 
effect of s. 9 (the Munsif had thought 
16 only applicable before any suit was 
instituted), and finally remanded the 
case to the learned Munsif “for rehearing 
and deciding the questions not yet 
decided. If he finds that anything is due 
he will determine whatis due..... .... i 
and then send the case to the Oollece 
tor.” 


September 12, 1923.—The trial Court 
found Rs. 160, principal and Rs. 539-7-0 
interest due and “referred the matter to 
the Collector unders 9 (3) of the Bundel- 
kband Land Alienation Act for the exercise 
of the powers under s. 9 (1) of the said Act," 
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November 14, 1923.— The Colleetor held 
8. 9 not applicable and refused to act under 
itonthe ground that the mortgagor was 
notan agrieulturist, and further held that 
even if both parties be regarded as agri- 
eulturists he need not,in view of an order 
of the Board, take any action 

The Commissioner held that the ques- 
tion whether the parties were agriculturists 
was res judicata by the Civil Court and 
cancelled the Collector's refusal to take 
action 

April 16,1925.—On appeal the Board 
reversed the decision of the Commissioner 
and upheld that of the Collector thats 9 
(Lj was not applicable—the mortgagor not 
having been an agriculturist at the time 
when :he made the mortgage—and that 
there was no provision ın the Act for the 
case where, though the mortgage was 
made after the commencement of the Act, 
the Act had not been applied to the mort- 
gagor at the date of the mortgage, 1 e., the 
mortgage was made between the commence- 
ment of the Act and the date of the 
notification applying the Act tothe mort- 
gagor The Board further directed that 
a copy ofits order should be sent to the 
trial Oourt, the Munaif. 

On September, 12, 1925, the learned 
Munsif proceeded to pass a preliminary 
decree forsale of the property under O. 
XXXIV, r. 4, the decree to be framed on 
the basis of the order of the M inaif's pro- 
ceeding dated the 12th of September, 1923, 
in which it had been found that Rs, 699 /-0 
was due on the mortgage, 

On December 4th, 1925, the lower Ap- 
pellate Court held that “the matter is decid- 
ed by s. 16 of the Bundelkhand Land Alı- 
enation Act, under which no land belong- 
ing to a member of an agricultural tribe 
cap be sold in execution of any decree or 
order of a Civil Court" The appeal was 
thereupon allowed and the suit dismissed 
with all costs against the plaintiff, 

The plaintiff appeals to this Court and 
raises two pleas. It 1s contended that even 
upon the view taken by the lower Appellate 
Oourt the mortgagee was entitled at least 
to a decree for sale even though he might 
not be able to execute that decree He 
meets the principle that the Oourt will not 
give what-must Inevitably be an infructuous 
decree by the suggestion that if he 18 given 
a decree 16 is possible that the judgment- 
debtor may be induced to pay up, even 
though the decree cannot be executed by 
sale, This 18 not I think a contention 
which we should allow ; but the real. contest 
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between the parties has been concerned 
with the two related questions :— 

(a) whether a mortgage executed in the 
circumstances of the present case comes 
within s 9 of the Act, and (b)ifit does not 
come within s, 9, then, is the mortgagee 
entitled to stand outside the FAct altogether 
or does s, 16 s'and in his way? While 
these two questions are intimately related 
they must be dealt with separately. 

Ihave set out at the commencement of 
this judgment with what might seem at 
first sight unnecessary detail, the chequer- 
ed history of this case, but I have deemed 
it advisable to do so because this case does 
not stand alone, and is only illustrative of 
the trouble and expense that is caused to 
individuals and to the public by the 
present state of the statutory law and of 
judicial decisions, whether of the Civil or 
Ravenue Courts, and of the orders of the 
Board of Revenue taken together, 


I will consider first the question whether 
the present mortgage can be held to fall 
within the purview of s. 9. If it was open to 
me to hold that it does come within the 
purview of s. 9 I might feel compelled to 
so hold, notwithstanding the fact that the 
Board” of Revenue has refused to allow 
action-to be taken under s. 9, 


There are two considerations which must 
be weighed in the circumstances of this 
casein determining the applicability of 
8. 9. The first of these,as we proceed 
through the section, is whether the present 
mortgage can be said to come within the 
phrase in s. 9 “a member of an agricultural 
tribe makes a mortgage of his land." Fur the 
mortgagorit may be contended with some 
force that 1n this case no member of an agri- 
cultural tribe made the mortgage, that he, the 
mortgagor, was not a member of an agri- 
cultural tribe at the time he made the mort- 
gage, and this view was taken by the Collec- 
tor and the Board of Revenue. Oa the other 
hand 1t may be contended on behalf of the 
mortgagee that we should give effect to 
the intention of the Act and that we should 
consider the words “a member of an agricul- 
tural tribe makes a mortgage" as including 
the case where a non-member of an 
agricultural tribe makes a mortgage, and 
subsequently before the mortgage comes 
into Court, 18 declared to be a member of 
an agricultural tribe within the Act. It is 
not, however, necessary in view of the 
next consideration to answer this question 
as it appears to me that the second con- 
sideration is conclusive, 


I proceed to state that second considera- 
‘tion, In Ram Sahar Singh v. Debs Din (1) a 
Full Bench of this Court had to consider the 
applicability of s. 9 to a simple mortgage 
executed after the Act between members 
ofthe same tribe. Two learned Judges, 
Mr. Justice Walsh and Mr. Justice 
Daniels, placed an interpretation on the 
next following words: “in any manner or 
form not permitted by or under this Act” 
in accordance with which they held that a 
simple mortgage executed between 
members of the same tribe did not come 
within s. 9(1) ofthe Act. I myself was 
the third Judge in that Full Bench and I 
dissented from the view expressed by my 
brothers and would have held that such a 
mortgage was not excluded from s. 9 by 
the phrase “in any manner or form not 
permitted by or under this Act”, but there 
can, of course, be no question but that I am 
bound to accept absolutely the decision of 
the majority. The mortgage with which we 
were there concerned was clearly not exclud- 
ed from s. 9 (1) by the words “a member of 
an agricultural tribe makes a mortgage” 
upon either the narrow or the wide 
interpretation. But as to the present 
ease, even if the wider interpretation be 
put on those words and the mortgage passes 
that test, there remains the fact that the 
toortgage has !been held to be a simple 
mortgage and being, ex hypothesi, made 
between members of an agricultural tribe, it 
isin these essentials exactly on the same 
footing as the mortgage with which we 
had to deal in the Full Bench and must be 
held to be not withins. 9.#It, therefore, is 
immaterial to consider whether or not it is 
also excluded by the words "a member of 
an agricultural tribe makes a mortgage". 

Before leaving this point I may note 
that Oounsel for the mortgagor respondent 
contended that by the order of remand of the 
District Judge to tne trial Court, after he 
had held that striking out the condition from 
the mortgage did not destroy the mortgage 
altogether but reduced it tea simple mort- 
gage, the question of the applicability 
of 8. Y to this particular mortgage at any rate 
was concluded there having been no appeal 
from that order of remand. The contention 
is apparently that the District Judge's direc- 
tion, that the Munsif after determining 
the amount due should send the case to 
the Collector unders. 9, was a con- 
clusive finding thats. 9 was applicable. The 
result of this would be that we could not 


(1) 97 Ind. Oas 455,49 A. 8, A. I R.1926 All, 617, 24 
A. L, J. 945. (F, B.) 
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discuss fwhether s. 9 was applicable, but 
would be bound to hold it applicable in the 
présent case, and as the.Board of Revenuo 
has refused to hold it applicable the mort- 
gagor would be successfulin depriving the 
mortgagee of all remedy. I am not 
prepared to hold, however, that there was 
any issue raised at all before the learned 
District Judge as to whether s 9 was 
applicable or not. The Munsif hadapplied 
the Actin so far that he had applied s. 10. 
The only question dealt with by the Judge 
was whether the result arrived at by the 
Munsif after applying s.10 was correct 
or not, and the learned District Judge held 
it was not. Incidentally he directed the 
learned Munsif to proceed under s 9, but 
it was not & necessary partof his order, end 
though the mortgagee in his grounds of 
appeal to the District Judge had 
referred to the applicability of s. 10 
there ıs nothing whatever to show that 
any body at all, either the parties or the 
Judge, considered or discussed the issue 
whether the Act was applicable at all. I 
thought ıt desirable to mention this as ihe 
point was argued. Ido not think that we 
are debarred for this reason from consider- 
ing the applicability of s. 9 but I have 
already held that whatever may be my own 
opinion Iam debarred by the decision of 
the majority of the Full Bench from apply- 
ing s. 9. 

I turn then to the second question whe- 
ther, assuming the mortgage to be outside 
8. 9 altogether, s. 16 can properly be applied 
to deprive the mortgagee of his right to sell. 
The scope of s. 16 was discussed in the Full 
Bench case, Ram Sahar Swgh v. Debi 
Dvn (1) to which I have just referred. Mr. 
Justice Walsh referred to s. 16 in a few 
lines which will be found at the bottom of 
page 11* and the top of page 12* of thetreport 
and Mr. Justice Daniel at page 13*, I my- 
self dealt with s. 16 on the hypothesis that 
the opinion of the majority of the Full 
Beneh must result in holding that ihe 
mortgage in question did not come within 
s. 9, though ıt might bea view with which 
Iwas not personal in agreement and I 
gave my reasons for holding that, on the 
hypothesis that the mortgage did not come 
withins 9,8 l6 should not be interpreted 
to deprive the mortgagee of his right to 
sell. The order of the Court, which will 
be found at page 25*, only concerned the 
scope of 8.9. The scope of s, 16 ig still, 
therefore, & question open to us, 

I bave heard no reason for holding ihe 

*Pagesof 49 A,—[Ed.] 
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view which I expressed in the Full Bench 
case to be mistaken. 

As to the classes of mortgage to which it 
is applicable s. 16 15 clearly of retrospective 
effect, and if the present mortgage comes 
within the other provisions of the Act 
there can be no question but that s. 16 
willapply at whatever date the mortgage 
was made before or after the commence- 
ment of the Act. Buts.16 must be inter- 
preted, like any section in any Act, in the 
light of the rest of the Act. The question 
18, therefore, whether we ought to apply 
it to all mortgages or whether, upon a con- 
sideration of the scheme and intention of 
the Act as deduced from the Act itself, we 
are justified in limiting its application, 
whether retrospective jor otherwise, to 
those mortgages only which are found to 
be within the general scope of the Act. 

lt is unnecessary for me to repeat the 
reasons which I have already recorded in 
my judgment in that Full Bench. As I 
appreciate the scheme of the Act and its 
intention as evidenced by the Act itself, we 
find first in the opening words of 8. 6 what 
Imay call the personal considerations with 
which the Act is concerned, and in the re- 
mainder of s. 6 and s. 9 we find the types of 
mortgage with which the Act is concerned 
and then we have the provision in s. 16. It 
appears to me that the true interpretation 
of these sections 18 that the Legislature set 
itself to consider *Who are the types of 
persons and what are the types of mort- 
gages which we desire to control and what 

,are the limitations that we will put on the 
rights of the mortgagee in those .cases" 
Having laid down the form which those 
mortgages must take or the forms into 
which they must be transformed and having 
thus secured to the mortgagee the 
rights which he was to have, they proceeded 
to deprive the mortgagee by s, 16 of the 
right to bring to sale. I would state this in 
other words by a simple illustration. The 
Legislature considered the transaction 
which 16 desired to control, let us say four 
types of mortgage, A, D, O and D and hav- 
ing determined what rights the mortgagee 
was to have in the cases of those mortgages, 
it proceeded to say: “Having given the 
mortgagee the remedies we think he should 
have we will now (by s. 16) deprive him 
of his right to sell.” 

Whether the Legislature, in omitting 
some mortgages from the provisions which 
it enacted giving in the case of certain mort- 
gages other remedies in place of the right to 
sell, omitted them by design or accident, 
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one thing at least absolutely certain is 
that it did not intend by s, 16 to deprive 
any mortgagee of his normal legal rights 
without giving him what it considered to 
be an-equitable equivalent. It is impossible’ 
to conceive that s. 16 was intended to 
apply to cases where the Legislature was 
not giving the mortgagee amy other 
remedies. If, therefore, by intention or 
by accident a type of mortgage, E or F, 
was omitted from the clauses giving the 
mortgagee other exceptional remedies I 
think we are wholly justified by the 
recognised canons of interpretation which I 
have discussed in my judgment in the 
Fall Bench case in refusing to apply 
8.16 and that we should be wrong in 
applying it. In his judgment in the 
Full Bench case Mr, Justice Walsh, said: “It 
18 a mortgage which 1s not within the 
mischief prohibited by s 6." 

"The policy of the Act isto keep out 
what may be ..called, outsiders.” If, as by 
the decision of the Full Bench I am 
compelled to hold, the mortgage does 
not come within the mischief with which 
the Act deals, I feel not merely inclined 
but compelled by the relevant canons of 
interpretation to hold thats. 16 isnot appli- 
cable. 

In conclusion I may be permitted to 
emphasise that there 18 no conflict between 
the two views which I hold. The guiding 
principle underlying both is the same, 
that s. 16 can only be applied 
where there is a mischief which comes 
within the Act. If the mortgage comes 
within ss. 6 and 9 and is thereby declared 
to be within the mischief contemplated 
by the Act, 8.16 is not applicable, If the 
mortgage does not come within ss. 6 and 9, 
it has not been declared to be within 
the Act and the mischief contemplated 
by the Act and s. 16 is not applicable, 
The first condition is untenable according 
to the majority decision of the Full 
Bench; the second alone remains. Having 
arrived then at the conclusions that, in 
obedience to the decision of the majority 
of the Full Bench, I must hold that 
this mortgage, deprived ast at present 
stands of its foreclosure clause by the 
remand order of the District Judge 
purporting to be passed under s. 10 of the 
Act which order was allowed by the parties 
to become final, does not come within the 
Aet and that s. lo does not constitute 
auy obstacle, ıt would remain to consider 
to what, 1f any, relief the decree-holder was 
entitled, 
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The remand order of the District Judge, 
while it struck out the foreclosure clause, 
held that there was a subsisting mort- 
gage and that could only mean a simple 
mortgage. On such a simple mortgage 
the Act not being applicable, the mort- 
gagee would be entitled to a decree 
for sale, and, if the matter ended there, 
I would give him such a decree. I ap- 
preciate that as a result of such a sale 
the property might pass into the hands of 
an outsider, but the mortgage cannot be 
held to be outside the mischief of the Act 
so as to deprive the mortgagee of his 
remedy under s. 9 and to be inside the 
Act so as to deprive him of his normal 
remedy and if the mortgage must be held 
to be outside the Act in obedience to the 
majority in the Full Bench case it must be 
held outside the Act altogether. 

But the matter does not end here. 
Exaetly the same reasoning which applies 
to exclude s. 16 from operation toà mort- 
gage not within the scope of the mischief 
aimed at by the Act applies to exclude the 

eration of s. 10. . 
"Pho basis of the Full Bench majority 
decision was that “the policy of the Act 
is to keep out, what may be...called, out- 
siders.” The giving of effect to this mort- 
gage by granting the mortgagee the fore- 
closure to which he was entitled under 
its terms would not have had the effect 
of admitting an outsider, the mortgage as 
it stood was outside the Act, and that being 
Bo, 8. 10 was no more operative than s. 16 
in the case of a simple mortgage. 

It is true that it may be said that both 
parties rested under theremand order exer- 
cising the foreclosure c:ause, but that does 
not preclude us from exercising the powers 
reserved to us by s 151 to do 
justice. I am aware that those powers 
should not be lightly exercised where 
a litigant had a remedy and did not 
avail himself of ıt, but the circumstances 
of this case and the manner in which the 
subject has been dealt with by the 
Legislature and the Courts are such that it 
would be grossly unjust to penalise a 
litigant for his ignorance of what view the 
Courts might take and for not pursuing 
what might well have seemed to him and 
his advisers a fruitless course involving 
further and useless costs. 

The result 18 that I would be prepared 
to give the mortgagee a decree for sale on 
the basis that his mortgage as ıt at 

. present stands is a simple mortgage, or to 
restore the foreclosure clause and give hima 
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decree for foreclosure. 

In view of the fact that, as I understand, 
my learned brother isnot prepared to take 
the view that the result of the District 
Judge’s order of remand was, as between 
the parties, to establish a simple mortgage, 
andin view of the facts that the same 
reasoning applies to.exclude the operation 
of both s. 16 and s, 10and thata decree 
for foreclosure will exclude the possibility 
of admitting an outsider, I am prepared to 
restore the foreclosure clause and give the 
appellant a decree for foreclosure if the 
amount due upon the mortgage is not paid 
before a date to be fixed, 

Ashworth, J.—This second appeal 
arises out of a suit brought by the plaintxf- 
appellant for foreclosure on a mortgage 
dated 27th of June 1912. The mortgage 
was a mortgage by conditional gale. The 
plaintiff sued for foreclosure, Fourtean 
months after the mortgage was executed 
Government issued a notification under 
8.4 of the Bundelkhand Land Alienation 
Act, U. P. II of 1903, making the tribe to 
which both parties to the mortgage 
belonged an agricultural tribe for the 
purposes of the Bundelkhand Land Aliena- 
tion Act, 

Section 10 of that Actis as follows:— 

“In any mortgage of land made after the 
commencement of this Act any condition 
which ıs intended to operate by way of 
conditional sale shall be null and void.” 
The Munsif dismissed the suit on the 
ground that under this section the condi- 
tion of conditional sale being eliminated 
there remained no mortgage. On appeal to 
the District Judge 1t was held by him that 
although the plaintiff could not sue on 
the mortgage as ıt stood by reason of s, 10, 
nevertheless he might get the terms 
of the mortgage revised by the Ool- 
lector under s. 9 (1) of the ‘Alienation 
Act and remanded the case to the Munsif 
in order that the latter might proceed under 
8. 9 (3), that is to say, might refer the case 
for action by the Collector under &.9 (1). 
The provisions of s. 9 of the Act are as 
follows:— 

"(1) If after the commencement? of 
this Act a member of an agricultural 
tribe makes a mortgage of his land in any 
manner or form not permitted by or under 
this Act, the Collector shall have authority 
to revise and alterthe terms of the mort- 
gage so as to bring it into accordance with 
such form of mortgage permitted by or 
under this Act as the mortgagee appears io 
him to be equitably entitled to claim, 
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t:(2) If a member of an agricultural tribe has 
before the commencement of this Act made 
a mortgage of his land in which there is a 
condition intended to operate by way of 
conditional sale, the Collector shall have 
authority to put the mortgagee to his 
election whether he will agree tothe said 
condition being struck out, or to accept, in 
lieu of the said mortgage, a mortgage in 
form (a) as provided by s. 6 which shall be 
made for such period not exceeding the 
period permitted by the said section, and for 
such sum of money as the Collector considers 
to be equitable. 

"(3) If a suit is instituted in any 
Civil Court on a mortgage to which 
sub-s, (1) applies, or if a suit for the 
enforcement of a condition intended to 
operate by way of conditional sale in a 
mortgage made before the commencement 
of this Act, is instituted, or 18 pending at 
the commencement of the Act, in any Civil 
Court, against a member of an agricultural 
tribe, orifan appealin any such suit is 
institated, or is pending at the commence- 
ment of this Act, ın any Civil Court other 
than the High Court, the Oourt shall, if 
it finds that the mortgage is enforceable or 
that the mortgagee is entitled to a decree 
absolute for foreclosure, refer the case 
to the Oollector with a view to the 
exercise of the power conferred by sub- 

- B8. (1) and (2) respectively.” 

Accordingly the Munsif referred the 
case to the Oollector, but the Oollector 
refused to take any action unders 9 on the 
ground that it did not apply, the mortgagor 
not bemga member of an agricultural 
tribe at the date when the mortgage was 
made. This view was upheld by the 
Board of Revenue The appellant then 
came back to the Munsif who proceeded 
to grant a decree for sale I cannot dis- 
cover what justification the Muns held to 
exist for the passing of such an order, 

On appeal to the District Judge it was 
(a) objected that the passing of such a 
decree for sale ona mortgage by condi- 
tional sale was contrary to s. 67 (a) 
of the Transfer of ‘Property Act. 

(b) that s 16 (1) of the Alienation Act 
forbade the sale of any land belonging to 
a member of an agricultural tribe. 

That section 15 as follows.— 

“No land belonging to a member of an 
agricultural tribe shall be sold in execution 
of any decree or order of any Civil or Re- 
venue Court, made after the commencement 
of this Act.” 

The District Judge did not consider the 
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first plea, but accepting the second plea 
held thats. 16 (1) prevented a decree for 
sale being operative and, therefore, no such 
decree should have been granted. 

Iu this appeal the position taken up is 
that the District Judge by his order of re- 
mand, which was not appealed against, con- 
clusively established that the plaintiffs 
must get a decree on the basis of his mort- 
gage. Ass. 16(1) prevented him getting a 
foreclosure decree and as the refusal of the 
Collector to proceed under s 9 prevented 
him getting his mortgage altered and re- 
vised he must be deemed to have a remedy 
by sale of the mortgaged property. 

In reply it is urged. 

(a) that the Collector was right in hold- 
ing thats. 9 would not apply on the ground 
that that section would not apply to & 
mortgagor who was made a member of an 
agricultural tribe at a date subsequent to 
the mortgage, and that in any case the Col- 
lector’s order, upheld as ıt was by the 
Board, 1s final and cannot be interfered 
with by this Court; 

(b) that a decree for sale cannot be passed 
because in the first place no such decree 
can be passed on a mortgage by conditional 
sale under s. 67 (a) of the Transfer of Pro- 
perty Act, and secondly, if ıt was passed, 
it would be inoperative by reason of s. 16 (1). 
Consequently the plaintiff has no remedy. 
His claim for foreclosure ıs barredby s. 
10, his claim for revision of the mortgage 
by the Collector 18 barred by the Oollector’s 
order, and his claim for decree for sale is 
barred bys 16 (1) of the Act, and s. 67 (a) 
of the Transfer of Property Act. 

I hold that the Oollector’s order was 
wrong even though upheld by the Board. 
The Act elearly was designed to have re- 
trospective effect. Reference may be made 
in particular tos. 9 (2) which allows the 
Collector to interfere with mortgages exe- 
cuted before the Act came into force, 
This being so, we must deem that an 
order under s. 4 of the Act allowing the 
Local Government to determine what per- 
sons are to be deemed to be agriculturists 
must also be deemed to have retrospective 
effect. Unders 21 of U. P. General Olauses 
Act I of 1904 the Local Government could 
notify additional tribes as agricultural tribe 
from time to time 

At the same time it is pleaded in this 
case that even ifthe Oollector's refusal 
to apply s 9 was incorrect if based 
on the ground that the Government noti- 
fication did not have retrospective effect 
it was correct on another ground, namely 
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that both the parties to this mortgage 
were members of the same argicultural 
tribe and 1t has been ruled by a Full Bench 
in this Court, namely Ram Sahar Singh v 
Debi Din (1), that s $ wouldénot apply to 
a case of a mortgage by one member of an 
agricultural tribe in favour of another I 
may remark thatin any case this Court 
cannot disturb the Collector's finding as 
s. 22 of the Alienation Act deprives 
this Courtgsofs jurisdiction in any matter 
which a Revenue Officer is empowerd by 
this Act to dispose of. This must mean 
that if a Collector decides that he has no 
jurisdiction to act under s. 9 (1) and 
revise a mortgage, this Court cannot ques- 
tion his decision. 

I also holdit beyond doubt that the 
plaintiff cannot get à decree for sale, Sec- 
tion 67 (a) clearly bars such a decree ona 
mortgage like this Nor is there anything 
in the District Judge’s remand order (as- 
suming that we cannot go behind it as it 
was not appealed against) that can be inter- 
preted to mean that the District Judge held 
the mortgage to befenforceable only as a 
simple mortgage decree. What the District 
Judge in effect said was that although the 
condition for foreclosure could not operate 
there was still left a mortgage that could 
be referred to the Collector. It is not 
therefore necessary to consider whether 
s. 16 (1) would prevent the plaintiff geting 
a decree for sale. 

The only question then is whether the 
plaintiff can get a decree for foreclosure. 
Apart from the Full Bench decie10n 1n Ram 
Sahar Sungh v Debs Din (1) I should hold 
that he could not, and that his only remedy 
was revision of the mortgage by the 
Collector. But that decision by which I 
am bound (though I agree with the dis- 
sentient judgment ın that case of Boys, J. 
and hold 16 was wrongly decided) takes away 
that remedy. It held that s. 9 did not refer 
to a mortgage executed by one agriculturist 
in favour of another As itisclear that 
the Legislature could not have intended to 
deprive a mortgage between two agri- 
culturists of all effect, the logical consequ- 
ence is that not only s Ybutno section of 
the Act applies to such a mortgage. There- 
fore we must holds. 10 does not apply. 

Tt is true that the District Judge’s remand 
order held it to apply. That order was 
not appealed from and under s. 105 ,(2) the 
appellant cannot now question its correci- 
ness. But I hold that this Court can 
under itsinherent powers, to prevent an 
obvious justice, refuse to be bound by 
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a finding in a remand order of a Subordi- 
nate Court, even though neither party 
can question it. It would lead to 
an impossible situation if by s. 105 (2) of 
the Civil Procedure Codea High Oourt 
were inan appeal from a decree to be 
debarred from taking, on a law point, a 
different view from that taken by the 
District Judge inan interlocutory order. 
Section 151 is wide enough to prevent such 
an vmpasse. I would decree the suit with 
costs throughout and give the plaintiff a 
decree for foreclosure in the ordinary form, 
six months being allowed for paying the 
mortgage money. 

ORDER.—The order of thejCourt iz.that 
the appeal is allowed with costs and the 
appellantiwill have a decree in the usual form 
for foreclosure if the amount of Rs 669 7-0 
found dueon September 12, 1923, with 
interest at 6 per cent.from that date, and 
the costs, are not paid within six months 
from the date of the decree. 

A. Appeal allowed, 


—— 


ALLAHABAD HIGH COURT. 
Srconp CIVIL APPrRAL No 493 of 1927. 
February 28, 1929. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Sen. 
MOHAMMAD RAZA ALI KHAN 

—DegrsnDANT—APPELLANT 


versus 
Sr; MOHAMMAD ISRAR HASAN 
KHAN-—PLAINTIFF— RESPONDENT. 
Muhammadan Law—Pre-emption—'rst and second 
demand, essentials of —Unreasonable delay in making 
second demand, whether fatal 
Under the Muhammadan Law of pre-emption there 
is no hard and fast formula which has to bead- 
hered to 1n performing the firet demand. [p 219, col, 


The second demand has to be performed within a 
reasonable time of the first demand and an unreason- 
able delay ın making this demand ıs fatal toa 
claim for pre-emption [p 221, col 1] 

Jadu Lal Sahu v, Junk Koer (5), and other cases 


referred to 

Second appeal from a decree of the 
Additional Subordinate Judge, Shahjahan- 
pur, dated the 23rd of December, 1926, 
confirming that of the Muns&f, dated 
the 15th of September, 1925. 

Mr. M. A. Aziz, for the Appellant. 

Mr Hazar» Lal Kapoor, for the Respon- 


dent. 
JUDGMENT. 
Sulaiman, J.—Thisis a defendant's 
appeal arising out of a suit for pre-emp- 
tion under the Muhammadan Law. The 
gale took place on the 13th of November, 
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1923, at Shahjahanpur. The plaintiff who 
owns the adjoining land was at that time 
employed in the Bhopal State. His son 
was living at Shahjahanpur and apparently 
did not convey any information to his 
father till March following when he went 
to Bhopal personally. The plaintiff made 
the first demand at Bhopal as soon as he 
received the information from his son. 
He also deputed his son to go to Shah- 
jahanpur to make the second demand. 
The second demand was made by the son 
at Shahjahanpur later. The defendant 
contested the claim on the ground that no 
demands had in fact or in law been made 
88 were required by the Muhammadan Law. 
The Courts below have decreed the suit 
holding that the demands were duly made. 

So far as the finding of the lower Appel- 
late Court isa finding of fact, it must be 
accepted. We must, therefore, assume that 
the plaintiff when he heard of the sale 
from his son at Bhopal some time in 
March 1924 stated that hisland adjoined 
the land sold and the vendee Raza Ah 
Khan had no right to purchase 1t-and that 
the plaintiff's son should “purchase” it 
on behalf of the plaintiff. After that he 
instructed his son to go to Shahjahanpur 
and state that the first demand had been 
made at Bhopal and that he should per- 
sonally make the second demand from the 
vendee. Although the word used by the 
pre-emptor was ‘purchase’, I think that 
there 1s no hard and fast formula which 
has to be adhered to in performing the 
first demand. Itis the intention which 
must begathered from the words used 
and the surrounding circumstances, On 
the facts stated there can be no doubt 
that the plaintiff intended to make the 
first demand and-did make it and autho- 
rised hisson to goto Shahjahanpur and 
make the second demand. 

The findings that the second demand 
was duly made by the son at Shahjahan- 
pur in the presence of witnesses at 
which there was a reference to the first 
demand andthe witnesses were invoked 
are findings of fact and must also be 
accepted. There is no suggestion that 
there was any delay iin making the first 
demand. But the learned Advocate for 
the appellant has contended before us that 
there was unreasonable delay which has 
not been explained away in the making of 
the second demand. We must for the 
purposes of considering this point accept 
un toto the oral evidence produced by the 
plaintiff which has been accepted by the 
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lower Appellate Court. When the plaint- 
iff was questioned he was unable to state 
the date on which he made the first de- 
mand. His son also has not given the 
exact date but has stated that he went 
to Bhopal in March and it was on the 
first day of his arrival thatj he mention- 
ed the matter to his father. We may, 
therefore, take it that sometime in March, 
the exact date not being known, the first 
demand was made. The son has further 
stated that he came to Shahjahanpur and 
after two or three days of hia arrival he 
went te the house of the vendee to make 
the second demand and that this demand 
was made after the 10th of April. He is 
not in a position to give the exact date 
on which he made the second demand. 
Thus, even accepting the evidence of the 
plaintiff and his son there is a possibility 
of an interval of nearly two months be- 
tween the first and the second demand 
and there was at least an interval of ten 
days between them, No explanation was 
attempted to be offered for this delay. Nor 
is it clear why the son after having arriv- 
ed at Shahjahanpur took two or three days 
to walk over to the house of the vendee 
in order to make the second demand. 

The question that arises before us is 
whether in the circumstances of the present 
case it can be said that the delay was 
reasonable. This would have been sub- 
stantially a question of fact if the learned 
Distriet Judge had applied his mind to 
this matter. He has, however, not consider- 
ed the point at all, and we have, there- 
fore, to decide for ourselves whether there 
was a delay which would invalidate the 
right of pre-emption. 

That the second demand should also be 
made as soon as practicable is quite clear 
from the authorities which have been cited 
before us. Indeed, a passage in Baillie's 
Digest of the Muhammadan Law, Ohap III, 
page 488 suggests that the demand should 
ordinarily be made within 24 hours. It has, 
however, been held by the Oourts that the 
rule of making the demand within one day 
is not any hard and fast rule and the in- 
terval of time which might be allowed to 
elapse depends on the special circumstances 
of each case. lmay mention here the case 
of Mohammed Waris v. Hazee Emamoodeen 
(1). But there has never been any doubt 
that even a second demand should be made 
without any unreasonable delay and as soon 
as practicable. In thisconnection I may 
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refer to the case of Golak Ram Deb v. 
Brindaban Deb (2)and Nuruddin Mahomed 
v. Asgar Alt (3), as also the Full Bench case 
of Musammat Jumeelun v. Luteef Hossein 
(4). Their Lordships of the Privy Oouncil 
in affirming the judgment of the Oalcutta 
High Court in Jadu Lal Sahu v Junk Kos 

(5) remarked “the second formality consists 
in the repetition of the ‘demand’ with as 
little delay as possible under the curcumstances, 
in the presence of witnesses either before the 
vendor or the vendee or on the premises,” All 
the leading commentators including Messrs. 
Amir Ali, Wilson and Tyabji, lay down the 
rule that the second demand should be 
made as soon as possible or as soon as 
practicable. This being the accepted view 
of the law, itseems to me that it was in- 
cumbent on the plaintiff to account for the 
delay which took place between the per- 
formances of the two demands It 1s not 
suffizient for the plaintiff merely to state 
that he performed the demand without 
explaining why the second demand was not 
made soon after the first. No doubt the 
plaintiff was at the time at Bhopal but 
his son also happened to be there, anl yet 
no prompt steps were taken to send him 
back to Shahjahanpur. Nor did the son 
act promptly in going to the vendee to 
make the demand after he had arrived at 
Shahjahanpur. During the interval of six 
months, which intervened between the sale- 
deed and the second demand, the vendee 
might very well have spent money on the 
improvement of theproperty. The second 
demand 18 to be treated asa public affirma- 
tion of the making of the first demand and 
an intimation to the vendee that the pro- 
perty would be preempted. A delay of 
this kind may prejudice the vendee and it 
may induce him to act on the supposition 
that the right of pre emption was waived. 
I would, therefore, allow the appeal and 
setting aside the decrees of the Oourts 
below dismiss the plaintiff’s suit with costs 
in all Courts. 


Sen, J.—This is a defendant vendee's 
appeal arising out of a suit for pre emption 
under the Muhammadan Law founded upon 
vicinage. Musammat Badran and Musam- 
mat Qamran sold a piece of landto Moham- 


BLR we 14 WER, 265. 
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as 659, 39 O. 915 at p. 923, 16 O W 
T 361,(1912) M. W N. 486, 15 0 
J. 525, 14 Bom. L R. 436, 28M 
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mad Raza Ali Khan, the appellant, on the 
13th of November, 1923 for Rs.500. The 
land is stituate in Shahjahanpur. The 
plaintiff, who owns property adjoinirg this 
land was atthe time when the sale took 
place employed in the Bhopal State, 

Evidence was led to prove that the pre- 
liminary formalities of “talab-ı mawasibat"' 
and “talab-1 ishtishhad" had been duly com- 
plied with It has been found by the 
Courts below that the plaintiff received 
news of the sale for the first time at 
Bhopal through bis son Khadim Eusain, 
who went to see his father. The plaintiff 
immediately on receiving this news per- 
formed an immediate demand in these 
words “yth arazı hamare arazi se mali hut 
hat Munshi Mohammad Raza Alt Khan ko 
kor haq kharidart karne ka nahin ium is 
arazı ko hamare liye kharad lo.” 

The plaintiff charged his son with per- 
forming the second demand at Shahjahan- 
pur, and itis alleged that the second de- 
mand was duly performed at Shahjahanpur 
by Khadim Husain in the presence of wit- 
nesses. The Oourts below have accepted 
the evidence produced by the plainuff in 
proof of the two demands and have given 
the plaintiff a decree. 

Itis contended that the ‘ talab-i muwasibat” 

was not performed in accordance with the 
prescriptions of the Muhammadan Law. 
Under {the Muhammadan Law no set 
formula 1s necessary for the performance of 
the immediate demand. The words em- 
ployed by the plaintiff amount to en ex- 
pression of his intention to pre-empi and 
must be taken to have been in substantial 
compliance with the requisitions of the 
Muhammadan Law. 

The exact date, when the first demand 
was performed cannot be known from the 
record; only this much 1s known that the 
news of the sale was brought to the pre- 
emptor by his son sometime in the month 
of March, 1924. The plaintiff appointed 
hisson as agent with a view to perform the 
second demand at Shahjahanpur. This 
demand could be made either in the pre- 
sence of the vendor or the vendee or on the 
premises, sought to be pre-empted. 1t was 
necessary, therefore, for Khadim Husain to 
undertake a journey from Bhopal to Shah- 
Jahanpur, 1n order to be able to perform the 
second demand on behalf of his father. 
The evidence discloses that Khadim Husain 
did not leave Bhopal within a reasonable 
time of the first demand having been 
made Indeed, he admits that the second 
demand was not performed till sometime 
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&fter the 10th of April 1924, and that he did 
not perform the second demand till after 
two or three days of his arrival iu Shah- 
jahanpur. 

Itisargued that there was an unreason- 
able delay in the performance of the second 
demand and that this is a circumstance 
which 1s fatal to the plaintiff's suit. The 
legal aspect ofthe case presente no difficul- 
ty. The second demand bad to be perform- 
ed according to the canons of Muhammadan 
Law within a reasonable time of the first 
demand and without any unreasonable 
delay. The final word on that subject bas 
been said by the Privy Council ın re Jadu 
Lal Sahu v. Junk Koer (5) —“The second 
formality consists in the repetition of the 
‘demand’ with as little delay as possible 
under ths circumstances, in the presence 
of witnesses either before the vendor 
or the vendee or on the premises” 
There can be nodoubt that the second 
demand was not made without unreasonable 
delay and the delay has not been explained 
or accounted for by the plaintiff Under these 
circumstances, I must, in agreement with 
my learned colleague, hold that the second 
demand was not performed in due com- 
pliance with the requisition of the law. 
The result is that the appeal ought to 
succeed and the plaintiff's suit be dismiss- 


ed. 

By the'Court.—The appeal is allowed, 
the decrees of the Courts below are set 
aside and the plaintiff's suit dismissed with 
costs 1n all Courts including ın this Court- 
fees on the higher scale. 

A. Appeal allowed, 


ALLAHABAD HIGH COURT. 
Fussr OVIL ArPEAL No. 202 oF 1927. 
February 28, 1:29, 

Present :—Mr, Justice Mukerji and 
Mr. Justice Niamatullah 
ANGAN LAL AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 
SARAN BEHARI LAL AND OTHERS— 
PraINTiIFFS— RESPONDENTS. 

Contract Act (IX of 1872), s 62—Substuution— 
Mere agreement to execute fresh mortgage in heu of 
another mortgage, whether supersedes earlier mori- 
gage—Hundu  Law—Jowt famaly—Alrenation by 
manager—Necessity for major portion proved—Pre- 
sumption as to balance 

A mere agreement to execute, in future, a fresh 

: mortgage im leu of an earlier mortgage will not, 
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untıl the new mortgage contemplated is actually 
executed, supersede the earlier mortgage or prevent 
the mortgagee from enforcing his rights under the 
same [p. 222,col 1.} 

Where a Hindu father raised a loan of Rs 10,000 
and there was justifying necessity to the extent of 
Rs 9,800 

Held, that the Court may assume that the father 
had full justification for raising the balance also. [p. 
222, col 2 

Bissonaith Prosad Mahta v. Brimdesm Prosad Singh 
(1), referred to 

First appeal from a decree of the Subordi- 
nate Judge, Muttra, dated the 17th of Janu- 
ary, 1927, 

Mr S C. Das, for the Appellants. 

Dr K. N Katju, Messrs. N P. Asthana 
and K C. Bhatva, for the Respondents. 

JUDGMENT.—One Jagan Prasad, 
for himself and as the natural guardian of 
his three sons, two of whom are among the 
appellants, executed a mortgage bond for 
Rs. 10,000 ın favour of the ancestors of the 
respondents to this appeal on 17th of July, 
1915. Thesuit out of which this appeal 
has arisen was brought to enforce that 
mortgage. One of the sons of Jagan 
Prasad is dead and is represented in this 
litigation by his wife, Musammat Man- 
bhari one of the three appellants. 

Several pleas were taken in defence, but 
only three of these are pressed before us 
and, therefore, need be noticed. The first 
plea was that the parties agreed thata 
certain mortgage transaction should be 
entered into by the parties in satisfaction 
of not only the bond in suit but also of an- 
other mortgage bond, and that being the 
case, the present suit was not maintainable. 
The second plea was that there was effected, 
between the father and the sons a partition 
in 1911, and, therefore, the present suit 
for the sale of properties, which fell into 
the shares of the sons was not maintainable. 
The third plea wasthat there was no legal 
necessity for the loan. 


On the first point the learned Subordi- 
nate Judge found that there was no doubt, 
an agreement that a fresh transaction of 
mortgage and a lease should be entered 
into, but he held that no documents creat- 
ing the lease or the mortgage have been 
executed and completed ıt was open to the 
plaintiffs to maintain the suit. The learned 
Oounsel for the appellant has contended 
that unders. 62 of the Indian Contract Act 
16 is enough if there was an “agreement” to 
substitute acontract although no contract 
was completed ın the shape of execution and 
registration of a mortgage and a lease. We 
are unable to accept this contention of the 
learned Counsel. In the deed in suit we 
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have a contract and£a transfer of property. 
If this transaction is going to be supersed- 
ed by a contract, that ı transaction also must 
be a complete transaction. It should bea 
contract which is ‘enforceable inlaw. The 
substitution, as we have:said, must be by 
a contract and a mere agreement to execute, 
in future a usufructuary [mortgage deed 
and a lease cannot besaid to,be a contract 
which was to be substituted in place of 
the original contract. To put the same 
thing in different language, the defendant's 
case ıs that the bond in suif was to be 
replaced by a usufructuary mortgage fora 
sum of Rs. 37,000 which was to be raised 
under certain circumstances to Rs. 44,000. 
It was further the case of the defendant 
that there was to be a lease of the mort- 
gaged property in favour of the defendants. 
These are transactions which can only reach 
a stage of completed contract on being exe- 
cuted on stamped documents and on being 
registered. As weread s. 62 there should 
be an actual substitution of the old con- 
tract by a new contract. A mere agree- 
ment that there would bein future a sub- 
stitution would not be sufficient to wipe out 
the mortgage in suit. “Agree to substitute” 
is equivalent to “agree in substituting.” Till 
the second contract, contemplated, isbrought 
into existance, the old contract will still 
exist and continue to be enforceable. 

Let us take, for example, the illustration 
which one of us put to the learned Counsel 
for the appellants in the course of the 
arguments, Suppose that for three years 
after the completion ofthe ‘agreement’ 
relied on by the defendants,nobody took 
any action. The plaintiffs did not bring 
any suit for saleand the defendants did 
not bring any suit for specific performance 
of the contract, Could ıt then be argued 
that, when a suit is instituted, after 
the end of three years, the plaintiffs’ mort- 
gage has become extinguished. We 
think that such an argument would be 
utterly untenable. We are of opinion 
that the learned Subordinate Judge was 
right in holding that a mere executory 
contract which has to be specifically en. 
forced to procure the contract and which 
is tobe substituted for the old contract 
would not supersede a registered mort- 
gage-deed by which an interest in the pro- 
perty has passed. 

As regards the question of partition, 
we are satisfied, for the reasons given by 
the learned Subordinate Judge in his 
judgment that the transaction of partition 
was merely illusory, It was entered into 
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to defeat creditors. - Two attempts at defeat 
of creditors failed, On a third occasion it 
was expressly pleaded by the defendants 
themselves, at least by one of them, that 
the family was joint in spite of the 
alleged partition. This plea, therefore, 
ails, 

As to the legal necessity it has been 
found that two of the sums outof the nine 
items which made up the sum of Rs. 10,000 
went to pay off two decrees held by creditors 
not only against the father but also against 
the sons. Various items, in all amounting 
to Rs, 2,121, were left with the creditors 
to pay land revenue. Evidence has been 
produced that these sums were actually 
paid into the Government Treasury and 
receipts have been taken. It has been urged 
that there is no evidence that there was 
specific necessity for payment of these dues 
to the Government. There can be no 
doubt that these amounts were payable 
by the father and can be regarded, irres- 
pective of other aspects, as antecedent 
debts payable by the father. A sum of 
Rs, 285 was handed over to the father a 
few days before the execution of the bond 
to meet the costs of the execution. It has 
been urged that this was a very large sum 
and all the money was not possibly requir- 
ed for the purpose. A sum of Rs. 199-15-8 
was paid before the Sub-Registrar, and it 
is urged that no necessity for this loan 
has been substantiated. This is no doubt 
true. But where it has been proved that 
there was justification for raising a loan 
of Rs. 9,800, it may well be assumed that 
the father had full justification for raising 
the balance also, see B2ssonath Prosad Mahta 
v. Brondesrt Prosad Singh (1). According to 
the recital in the deed of mortgage itself 
which 1s very full, the family was in a 
state of perpetual embarrassment, Money 
was needed not only to pay antecedent 
debts, to pay land revenue, but also for 
the upbringing of the sons. We are of 
opinion that sufficient justification for bor- 
rowing the additional sum of Rs. 200 has 
been made out, 

Under these circumstances the appeal 
fails and it 18 hereby dismissed with costs. 
Appeal dismissed, 


A. 
(1) 17 Ind. Cas 577, 40 O. 342, 17 O. W. N. 
1025 
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ALLAHABAD HIGH COURT. 
SxconD O1vin APPRAL No. 304 or 1929. 
April 8, 1929. 

Present :—Mr. Justice Bennet. 
SHEO SARAN RAI—DEFEZNDANT 

—APPELEANT 


versus 
JAIMANGAL MISIR—PLAINTIEF AND 
ANOTHER — DEFEND ANT— RESPONDENTS, 
Mortgage—Usufructuary morigage—Permanent lease 
by mortgagor—Purchase by mortgagee of mortgagor's 
rights—Permanent lessee's right to redeem—Surt for 
possession of portion and redemption of remarnrng por- 
twn of undwided khasra number—Jursdiction of 
Cw Court—Agra „Tenancy Act (II of 1901), s 99 
(2) 


K madea usufructuary mortgage of ‘32 acreof a 
single khasra number consisting of 62 acre to the 
defendant and subsequently made a perpetual lease 
of the whole plot to the plaintif The defendant 
purchased the entire rights of K in the zem:ndam. 
The plaintiff brought a suit in the Civil Court 
for redemption of the entire khasra number : 

Held, (1) that the purchase of K's zemndarı rights 
by the defendant did not extinguish the plaintiff's 
right to redeem the defendant, [p 223, col 2] 

(2) that the Civil Court had jurisdiction to enter- 
tain the sut masmuch the suit was for possession 
of the entire khasra number fp 224, col 1] 

In such a case where a plamt as ornigmally 
drafted would clearly lie m the Civil Court and 
subsequently evidence showed that in regard to 
part of the property for which the suit 18 brought a 
suit might have lam in the Revenue Court it should 
not be held that the Civil Court has no jurisdietion 
to grant the relef of possession  [p. 223, col 2] 

Second appeal from a decree of the Dis- 
trict Judge, Gorakhpur, dated the 20th of 
December, 1928. 


Mr. Sankar Saran, for the Appellant. 


JUDGMENT.—This is a second 
appeal by the defendant against the con- 
current decrees of the two lower Oii 
Courts, decreeing possession of the pro- 
perty in suit to the plaintiff-Crespondent. 
The plaintiff brought his suit for redemp- 
tion of Plot No. 585, area 62 acre in Mauza 
Ranighat. The following facts have been 
proved, On 19th January, 1916,one Kodai 
Rai madea usufructuary mortgage to the 
defendant-appellant of ‘35 acre of this plot 
and of another plot. On 28th of May, 1925, 
Koda: Rai made a perpetual lease of the 
plot in suit to the plaintiff. On 26thof 
March, 1927, Dudh Nath, the son of Koda 
Rai, sold whatever rights remained to him 
in Z pie zamındar share to which this plot 
appertained to the defendants. The first 
question that was argued was that by some 
rule of law not explained, the purchase by 
the appellant of the rights of Kodai Rai 
in the 2 pie zamindari share would prevent 
the plaintiff from suing for redemption, 
it appears to me that it was perfectly legal 
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for Kodai Rai to make a perpetual lease in 
favour of ¿the plaintiff of this plot, The 
usufructuary mortgage provided that re- 
demption might take place on Jeth 13,Faslz 
1324, 2. e., 1n 1918. Atthat date or after 
that it was open to Kodai Hai to obtain 
possession of the mortgaged area by pay- 
ing off the mortgage money, Therefore, 
it was open to Kodai Rai to [make a per- 
petual lease including that area and there- 
by he transferred to the lessee the right to 
redeem the mortgaged area and obtained 
possession from the appellant. Subsequent- 
ly when the appellant purchased the 
rights of Kodai Rai in the 2 pie zamondari 
share the appellant did not purchase the 
whole equity of redemption of Kodai Rai, 
because Kodai Rai had already parted with 
the part of that equity of redemption which 
he had transferredto the plaintiff the per- 
petual lessee, The appellant:merely pur- 
chased the remaining rights of Kodar Rai 
and hisson in the equity of redemption 
subject to the right of the perpetual lessee 
to redeem. In regard to ground No. 4 
of appeal that the mortgage became ex- 
tinguished ¿by the purchase of the rights 
of Koda: Rai ın the 2 pie share this argu- 
ment is unsound because between the 
rights of the mortgagee and the rights 
purchased from Kodai Rai by the mort- 
gagee there intervened the estate of the 
perpetual lessee, viz., the rights of redemp- 
tion. No argument was addressed to me 
on ground of appeal No. 5. On ground 
of appeal No, 1 it was argued that the 
lower Oourts were wrong in holding that 
the suit was cognizable by the Civil Court. 
It 1s true that under s.99 (1) a perpetual 
lessee could sue a landholder for possession 
or for preventing him from obtaining pos- 
session of his holding. The lower Appel- 
late Oourt 1s incorrect in referring tos, 
202 of that Act which merely applies to 
thekedars, and has nothing todo with the 
present case. But the suit was brought 
for redemption of the whole area “62 acre, 
andit was only subsequently discovered 
thatit was not the whole plot No. 585 
which was mortgaged to the appellant but 
only '35acre out of that plot. Ido not 
think that ın such a case where a plaint 
as originally drafted ,would clearly lie ın 
the Civil Court and subsequently evidence 
showed that in regard to part of the pro- 
perty for which the suit is brought a suit 
might have lain in the Revenue Court, it 
should be held that the Civil Court has not 
jurisdiction to grant relief for possession, 
Further the guit 18 for possession of a single 
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khasra number, 585. It appears to me that 
there is nothingin law which would re- 
quire a person ın the position of the plaint- 
iff to file separate suits in the Civil and 
Revenue Court for possession of the two 
parts of this undivided number nor would 
it be for the public convenience to invent 
such a rule. Thenumber being undivided 
and the suit involving redemption of a 
mortgage, it appears to me that the Civil 
Courtis the proper forum for a suit for 
possession in which redemption of part of 
the property is involved. I dismiss this 
appeal under O, XLI,r 11. 
A, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Sroonp Civin APPEAL No. 670 or 1927. 
March 6, 1929. 
Present:—Mr Justice Sulaiman and 
Mr. Justice Kendall. 
MAUJI AND ANOTHER—DEFENDANTS— 
APPELLANTS 
Versus. 
BHAGOLE AND ANOTHER— PLAINTIFFS- 
RESPONDENTS. 

Agra Pre-emption Act (XI'of 1022), s 12 (8)— 
Relationship with vendor by marriage, whether ground 
for preference 

In order to establish a preferential claim for pre- 
emption onthe ground of relationship unders 12 (3) 
of the Agra Pre-emption Act, the claimant must 
prove descent from a common ancestor with the 
vendor Mere relationship by marriage 1s not enough. 

Jagrup Singh v Indrasan Pande (1) not fol- 
lowed. 

Second appeal from a decree of the Dis- 
trict Judge, Jhansi, dated the 5th of Janu- 
ary, 1927, confirming that of the Munaf, 
Lalitpur, dated the 16th of July, 1926, 

Dr. IM. H. Faruq, for the Appellants. 

Captan K. Carleton and Mr. 
Krishna Murari Lal, for the Respondents, 


JUDGMENT.—This ıs a defendants’ 
appeal arising out of a suit for pre-emption. 
The pedigree 18 set forth in the plaint 
The plaintiffs are the grandsons of Phul 
Singh, another grandson of whom was 
Jugal Kishore who is dead. The vendor 
is Musammat Sardar his widow. Both 
parties are co sharers in the village, but 
the plaintiffs claim preference on account 
of their relationship with Musammat Sardar. 
The lower Appellate Court has held that 
though the vendor Musammat Sardar was 
not related by blood to the plaintifis-ress 
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pondents the Jater have a preferential claim 
as against the defendants-appellants. The 
property held by the widow is a Hindu 
widow's estate, and the learned Judge has 
thought that the plaintiffs being related 
to her husband have preferance. He has 
conceded that if the property transferred 
by her were her self-acquired property of 
her siridhan the plaintiffs would not have 


come within the meaning of s. 12 sub- . 


el (3), Now in order to succeed the 
plaintiffs must not only show that they are 
related to the vendor but must also show 
that they are descended from a common 
ancestor The learned Judge has overlook- 
ed this portion of sub-cl. (3). Although 
the plaintiffs are in a way related to 
Musammat Sardar, namely, by marriage, 
they have not a common ancestor with her. 


It, therefore, seems to us that the plaintiffs . 


do not come within the meaning of 8.12. 


sub-cl, (3) inasmuch as they have not an 
ancestor common with the vendor. 

Our attention has been drawn to the 
ease of Jagrup Singh v. Indrasan Pande 
(1) where the plaintiff though related to 
the husband of one of the vendors was 
given a decree, Thejudgment does not 
show that this point was specifically raised 
before the learned Judges, and it seems 
that the respondent did not argue that 
the plaintiffs did not come within s. 12 
sub cl. (3) on that account, In an un- 
reported case of Manrup Singh v. 
Mahadeo Kuar (S, A. No 1632 of 1924 de- 
eided on the 5th of March, 1925) by another 
Bench, of which one of us wasa member, 
it was held that descent from a common 


ancestor of the vendors husband was not ' 


the same thing as that from a common 
ancestor of the vendor, and that relati n= 
ship by marriage with the vendor did i.^ 
entitle the plaintiff to preference under 
sub-cl (3). We agree with the latter 
pronouncement. In our opinion the plaint- 
ifa have no preference over the defendants. 

The appeal is accordingly allowed, the 
decrees of the Courts below are set aside, 
and the suit 1s dismissed with costs in all 
Courts including in this Oourt fees on the 
higher scale, 


A, 
(1) 92 Ind Cas 1,24 A. L. 
All 216, 48 A 347, 


Appeal allowed, 
J. 325, A. I. R, 1926 
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PRIVY COUNCIL. 
APPEAL FROM THE RANGOON Hien Oovat. 
October 28, 1929. 

Present :—Lord:Atkin, Lord Thankerton, 
Sir John Wallis and Sir Lancelot 
Sanderson. 

MA Y AIT AND OTEHSRS—À PPELLANTS 
versus 
Tak OFFICIAL ASSIGNEE— 

RESPONDENT 

Transfer of Property Act (IV of 1882), s 6, sub-cls 
(a) and (e)—Chance of hew-apparent succeeding to 
estate or other possibility of like nature—Family set- 
tlement—Vested right ın wncome and contingent right 
an corpus of settled property, whether transferuble 

The settlor, a “Kalai” (2 e of mixed Hindu and 
Burmese blood) created an ordinary settlement 
of hisimmoyeable and moveable property im favour 
of his wife and children Under the terms of 
the settlement, the settlor was entitled to the 
income for his life and thereafter (and till the 
events next specified) the income was to be dis- 
tributed between his widow and children in 
certain proportions As regards the properties com- 
prised ın schedules first, second and third,they were 
to be sold after the youngest child attained the age of 
twenty and the proceeds divided in equal shaies be- 
tween the childrenthen surviving With 1egard to 
the property comprised in the tourth schedule, the 
same was tobe sold on the death of the youngest 
child and the proceeds divided amongst the child- 
ren then living After the death ofthe settlor and 
before the happening of the events entitling the trustees 
to sell the properties comprised inany ofthe schedules, 
one of the settlor’s sons assigned and transferred, for 
valuable consideration, his entire interest ım the 
settled property (both as regards the income and the 
corpus) in favour of a third party. 

Held, that the assignment was not mvalid by reason 
of its beng ın breach of s 6, sub-cl (a) or (e), of 
the Transfer of Property Act, 1882, masmuch as the 
rights that were conferred on the assignoi by the 
aforesaid settlement were nether a mere possibility 
of a like natureof an heir-apparent succeeding to an 
estate or the chance ofa relation obtaining a legacy, 
nor amereright to sue The effect of the settlement 
was to create(a) a vested interest in all the children 
in the income of the property, and (b) a contingent 
Interest ın their favour in the corpus until (as regards 
the property in the first three schedules) the young- 
est child attained the age of twenty and (as tothe 
property of the fourth sohedule) the death of the 
youngest child [p 227, col 1] 

A contmgent interest of this nature 1s a well-as- 
Edo form of property and clearly transferable. 
abu 

Ma Yart v. Mahomed Ebrahim M 
690, affirmed, on different grounds, eae Qua. 


Appeal froma decree of the Ran 
High Court, (Rutledge, O J., and Beye 4.) 
dated the 7th February, 1927, reported a8 102 
Ind. Cas. 690, dismissing an appeal from a 
preluninary decree of the same Court 
(Maung Gyi, J ), in 1ts Original Side, dated 
the 3rd May, 1926, in favour of the plaintiff 
Mahomed Ebrahim Moolla who was now 
represented by the Official Assignee. 

In that suit the plaintiff as 
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transferee of one Maung Ohit Maung claim- 
ed from the appellants, the trustees of a 
family settlement which Maung Ohit 
Maung's father had made, his interest 
thereunder. i 

The main question for determination 
in the appeal to the Privy Council was 
whether Maung Chit Maung’s interest 
under the settlement was such as he could 
transfer. 

In 1908 Maung Ohn Ghine, a Burmese 
meichant settled his property with trustees 
for the benefit of his wife, Ma Yan, and 
family, retaining a hife-interest for himself 
in the rents and profits. The relevant 
clauses ofthe deed of settlement are, in 
substance, set out in their Lordships’ 
judgment, and also1n the judgment of the 
High Court reported as Ma Yau v. Ma- 
homed Ebrahim Moolla (1). 

Ohn Ghine died in London on the 10th 


June, 1911, leaving his widow Ma Yait 
and seven of his eight children sur- 
viving him, The youngest child Ma Than 


i attained the age of 20 years ın March, 
1921. 

His eldest son Maung Ohit Maung in 
1313 brought a suit for administration and 
for cancellation of the settlement on the 
ground that his father was a Hindu and 
that it transgressed the rules of Hindu 
Law. The Privy Councilin August, 1921, 
dismissed that suit holding that Ohn 
Ghine, though originally a Hindu, had mar- 
ried a Burmese woman and became a 
member of the “Kala.” community who in 
matters of succession were not governed 
by Hindu Law: see Ma Yai v. Maung Chit 
Maung (2). 

Pending the appeal to His Majesty in 
Council, Maung Ohit Maung onthe 17th 
December, 1919, executed a deed purport- 
ing to sell for Rs, 2,50,000 “all his undivid- 
ed share of inheritance right and interest 
in and to the estate of the said Ohn Ghine 
deceased andin therents, profits, investments 
or income thereof and ail his (the vendor's) 
right and interest under the trusts of the 
said settlement if ultimately held to be of 
legal validity with all the income, rents, in- 
vestments and profits of the said trust 
estate"—excepthis father’s medals—to the 
plaintiff Mahomed Ebrahim Moolla. 

The trustees (appellants) who had no 
knowledge of the sale were unwilling to 
give the transferee accounts of their ad- 
d 102 Ind Cas 690,5 R 145, A.J, R. 1927 Rang, 

(2)66 Ind Cas. 609, 481. A 553, 49 C, 310, 11 L, B, 
R 155,30 M, L T. 126, 42 M. L J, 193, 4 U. P, L. Ry 
(P, 0) 5AL R 1922 P, 0,197 (P, C 
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Ministration of the settlement and on the 
6th June, 1925, he brought the present 
guit for a declaration that he had acquired 
the rights to which Maung Ohit Maung 
might become entitled under the deed of 
settlement, for accounts and payment of 
the sums found due. 

The issues framed (and material for pur- 
poses of the present report) were:— 

(1) Did Maung Chit Maung assign all 
his rightsand interests under the instru- 
ment of settlement dated the 5th May, 
1908? 

(2 Could Maung Chit Maung assign his 
rights and interests under the settlement of 
the 5th May, 1908, if so, to what extent? 

The trial Judge (Maung Gyi, J.,) held 
that Maung Ohit Maung although there was 
noevidence ofthelaw by which he was 
governed, was on ra different footing to a 

indu reversioner; that Maung Ohit Maung 
and all the settlor's children took a vested 
interest in the settled estate to which the 
prohibitions against transfer in s.6 of the 
Transfer of Property Act would not ap- 


Ply. 

The learned Judge ‘accordingly madea 
decree in favour of the plaintiff and refer- 
red the case to the Official Referee for 
the taking of accounts. 

The Court of Appeal (Rutledge, O. J., 
and Brown, J.,) held that the case of 
Ananda Mohan Roy v. Gour Mohan Mul- 
luck (3) was not applicable, because ın their 
opinion Maung Ohit Maung was not govern- 
ed by Hindu Law, and his rights were not 
those of an heir. 

The appellate Judges further held that 
although it was by no means certain that 
Maung Ohit Maung would ever obtain any 
estate in possession yet his interest was ın 
the nature of a vested remainder and was 
neithera "spes successionis" nor a mere 
right to sue so as to be invalid under 5,6 
of the Transfer of Property Act. 

Against this decision tha trustees appeal- 
ed to His Majesty in Council. 

Messrs. Dunne, K. C., and Raikes, K. C., 
for the Appellante, 

Messrs. Upjohn, K. C., and Rink, for the 
Respondent, 

JUDGMENT. 

Lord Atkin.—Thisis an appeal from 
the High Court of Judicature at Rangoon 
ina suit which was brought orginally by 
one Ebrahim Moolla, who was the assignes 

(3) 74 Ind Oas 499,501 A. 239; 21 A.L J 718, 4 
P.L. T. 609,A I R 1923 P O. 189, (1923) M W 'N. 
803,45 M. L J 617; 25 Bom. L R 1969, 33 M.L. T 
"365, 50 O, 929, 28 O, W., N. 713, 40 O.L, 2,10 


(P. 0). 
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of Maung Chit Maung. The plaintiff 
claimed to have a declaration of the interests 
of the assignor under a settlement made by 
the assignor’s fatherin the year 1908. The 
defendants, who are the present appellants, 
are the trustees of the settlement, and the 
defence tc the suit was an allegation that 
the assignment was invalid by reason of 
its being in breach of s, 6of the Transfer of 
Property Act IV of 1882, which applies 
to the dispositions of this particular settlor. 
The clauses relied on are cl. (a) of s. 6 
which says: “The chance of an heir-ap- 
parent succeeding to an estate, the chance 
of a relation  obtaimng a legacy 
on the death rof a kinsman, or any other 
mere possibility of a like nature, cannot be 
transferred” , and cl. (e), which says that a 
mere right to sue cannot be transferred. 
The question at issue was whether the 
rights that were given, if any, to the 
assignor of the plaintiff, the eldest son, 
were a possibility of a like nature of an 
heir-apparent succeeding to an estate and 
so forth, or were aright to sue. That 
turns upon the construction of the settle- 
ment. Without going mto ıt in detail, it 
may be described as an ordinary settlement 
made in the settlor’s lifetime, by which the 
settlor transferred to the trustees a large 
amount of property, in substance, probably, 
the whole of the property, in trust to allow 
the settlor during his lifetime to 
manage the property, and to have the sole 
benefit of the income both from the immove- 
able and moveable property. The settlement 
then proceeded to declare certain trusts 
that should come into operation after his 
death. The trusts to come into operation 
after his death were that, as to the property 
comprised in three schedules, the trustees, 
during the life of the widow and until 
the youngest child attained the age of 
twenty, were to distribute the income in the 
manner provided, namely, that they were 
to pay Rs 1,000 a month to the widow, 
and to divide the remainder amongst the 
children, including the eldest son, Maung 
Ohit Maung, the assignor of the plaintiff. 
After the youngest child attained the age 
of twenty, the property was to be sold, and 
the preceeds were to be divided in equal 
shares between the children then surviving, 
the issue of any child who was dead to 
represent his father’s share. There was a 
slight alteration in the trusts in relation to 
the property comprised in the fourth schedule 
because ın that case the property was not 
to be distributed until the death of the 
youngest child, and 16 was to be divided 
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i amongst the children living at that 
ate. 

Now, itis plain, that the result of this 
disposition was to create, first of all, a 
vested interest in allthe children in the 
income of the property ; secondly, 1t created 
& contingent interest in all the children 
in the corpus in respect of all the property 
until, at any rate, the youngest child 
reached the age of twenty. When the young- 
est child reached the age of twenty, the 
children who were alive at that date 
obtained a vested interest and a right to 
have the proceeds distributed among them 
as to the property in the first, second and 
third schedules, As to the property of 
the fourth schedule, all the children took 
a contingent interest until the death of 
the youngest child, and, as soon as the 
youngest child died, the children then 
surviving, and, of course, their issue, 
obtained a vested right to have the pro- 
perty distributed among them. That is 
a very plain and ordinary settlement, and 
it gives very plain and well-understood 
rights to all the parties who benefit under 
the settlement: a vested right in the 
income, contingent rights in the corpus; 
and it appears to their Lordships to be 
plain that the contingent interest which the 
children took, whether they took it under 
the first, second and third schedules 
or under the fourth schedule, was some- 
thing quite different from a mere possibi- 
lity of a like nature of an heir-apparent 
succeeding to the estate, or the chance of 
a relation obtaining a legacy, and also 
something quite different from a mere 
tight to sue. It isa well-ascertained form 
of property—it certainly has been trans- 
ferred in this country for generations— 
inrespect of which itis quite possible to 
raise money and to dispose of 16 in any 
way that the beneficiary chooses. 

Their Lordships think, therefore, that 
the defence failed, and that the Oourts 
were perfectly right in making the decree 
which was eventually asked for, not by the 
assignee himself, but by his assignee in 
bankruptcy, who succeeded to his rights. 

Their Lordships think 16 desirable to say 
that they are not prepared to accede to the 
whole of the reasoning of the Oourts below, 
whoseem, with great respect, to have 
treated the interest in the corpus as being 
a vested interest at the time of the assign- 
ment, when, quite plainly, in their Lord- 
ships’ view, ıt was not; nevertheless, it 
being of thenature that their Lordships 
have described, it was auch an interest as 
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could be assigned, and the Courts were, 
in their Lordships’ opinion, quite right in 
making the decrees complained of. It is 
not unnatural, as it appears to their 
Lordships, that when the matter comes 
to be carefully looked at, Counsel for the 
appellants find it impossible to put any 
different view before their Lordships from 
that which they have already expressed : 
the case is indeed unarguable. 

Their Lordships willhumbly advise His 
Majesty that the appeal be dismissed with 
costs. 

E J.R. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
Bramall & Bramall. 

Solicitors for the Respondent:—Messrs. 
Holmes, Son & Pott. 


PRIVY COUNCIL. 

APPEAL FROM THE Mapras Hien Court. 
October 21, 1929. 
Present:—Viscount Dunedin, Lord Darling, 
Lord Tomlin, Sir George Lowndes and 
Sir Binod Mitter. 

Sri Rajah NALLAPARAJU MIRJA 
ATOHUTHARAMARAJU GARU AND 
OTHERS—PLAINTIFFS—APPELLANTS 
versus 
KRUTTIVENTI PERRAJU GARU AND 
OTHERS—DEFENDANTS—RESPONDENTS. 

Agency Rules—Petition to High Court for remew— 
Appeal to Prwy Council not competent, 

Rule 13 of the Agency Rules provides that “all 
decrees passed by the Agency Commissioner on 
appeals from decrees of his subordinates shall be 
final, the High Court having the power on special 
grounds to require him to review his Judgment as 
may be directed by them”, Upon an application 
presented to the High Oourt under the said Rule, 
"praying that, on the grounds set forth therein, the 
High Court will be pleased to issue an order direct- 
ng the Additional District Judge, Agency Division, 
Waltair, (ve, the Agency Commissioner), to review 
his judgment", the High Court allowed the peti- 
tion, and setting aside the decree (of the Additional 
District Judge, restored that passed by the First 


Court : 

Held, that an appeal to His Majesty in Council 
against the said order of the High Court was not 
competent, masmueh as there had been no proper 
decree of the High Oourt which could be appealed 
in the ordimary way There had been only a peti- 
tion to review and, notwithstandmg the wrong 
phraseology of the order, what was said by the 
High Court was practically a direction to the Addr 
tional District Judge to review his judgment, 


Appeal from an order of the Madras High 
Oourt, (Odgers and Wallace, JJ.), dated 
the 18th December, 1924, and reported as 
90 Ind. Cas. 458, setting aside a decree 
dated the 30th April, 1923, of the Oourt of 
the Additional District Judge,i Agency 
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Division, Waltair, which modified a decres 
dated the 23rd May, 1922, of the Oourt of 
the Judicial Assistant Commissioner, 
Agency Division, Vizagapatam. 

Mr Subbarow, for the Appellants, 

Messrs. Dune, K.C., and Dube, for the 
Respondents. 

JUDGMENT. 

Viscount Dunedin.— The suit in 
this case was a suit as regards a mortgage, 
and the real point at issue between the 
parties was whether one rate of interest 
was to be allowed or another, The suit 
was filed before the Government Agent 
at Godavari. He had power to transfer 
the case, and he did transfer 16 to the 
Assistant Commissioner, Agency Division, 
Vizagapatam, and he was in favour of the 
plaintiff. Under the Agency Rules—whichin 
this part of India prevail, to the exclusion of 
the general Code of Civil Procedure, with 
certain exceptions which ıt 1s immaterial 
to mention—there was an appeal to the 
Agency Oommissioner, and he decided 
against the plaintiff. 

The plaintiff then applied to the High 
Court. His right to apply depended upon 
1.13. Rule 13 of the: Rules ın ques- 
tion was this: “All decrees passed by the 
Agency Oommissioner on appeals from 
decree of his subordinates"—and this 
particular decree was such a one--“shall 
be final, the High Oourt having the power 
on special grounds to require him to re- 
view hisjudgment as may be directed by 
them”. Accordingly, this application to 
the High Oourt was properly presented, 
because at page 124 ofthe record the pe- 
tition is described in the judgment of the 
High Court in this way: "Petitions under 
r. 13 of the Agency Rules (Oivil Justice) 
praying that, on the grounds set forth 
therein, the High Court will be pleased to 
issue an order directing the Additional 
District Judge, Agency Division, Waltair 
to review his judgment” That is pre- 
cisely 1n the terms of r. 13. 

Upon that the High Court ,delivered 
judgment. The first part of the judg- 
ment deals with the merits, and need 
not be read, At the end of the judgment it 
js said: 

“On the best consideration Ican give 
to both the facts and law of this case, I am 
bound to say, I think, that the learned 
Additional District Judge was wrong in 
the view he took of this transaction as far 
as it affects the sons. In my view, the 
petition must be allowed with costs, and 
the decree of the Additional District 
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Judge set aside, and the first Court's decree 
restored." 

Strietly speaking, their Lordships do not 
think that the phraseology of that order 18 
quite correct. The learned Judge ought 
to have followed the phraseology of the 
petition with which he was dealing, and he 
ought to have directed the Additional 
District Judge to review his judgment to 
the effect set forth; but their Lordships 
are not of opinion that a mere fault of 
expression can have any effect upon what 
15 the substance of the matter. The Court 
was sitting upona petition to review; and 
they are of opinion that what was said was 
practically a direction to the Judge to re- 
view. 

That being so, that is all the appeal that 
is given, and the case cannot be carried 
further, Asa matter of fact, the present 
appellants went to the High Oourt and 
purported to say that this was an appeal 
in the ordinary sense, and asked for leave 
to appeal to His Majesty in Oouncil. 
There 1s obviously no authorisation for 
that in the Rules that have been mention- 
ed, but there 18 one other fact that must 
be mentioned. By the time that the High 
Oourt pronounced their order new Rules 
had come into force, and fhese new Rules, 
ea from the old Rules, provided by 
T. 

"From every decree passed by the 
Government Agent or the Agent to the 
Governor in appealfrom an original decree’ 
passed by any Court subordinate to him 
an appeal shall he to the High Court, on 
the grounds, specified in 8.100, Oil 
Procedure Code." 

That means on grounds that deal with 
law and do not deal with fact. The 
simple answer is that there was no such 
appeal, nor, as amatter of fact, could at 
that time any such appeal have been made, 
because r. 56 of the new Rules says this: 

“The period of limitation for an appeal 
from the decfee of an Agent, Munsif or 
an Agent Divisional Officer or for review of 
a judgment shall be six weeks from the 
date of the passing of the decree." 

An appeal, therefore, was out of the 
question at that time, and, on the other 
hand, the Court was perfectly right to 
carryon,so to speak, the procedure that 
had been started under the old Rules. 
Their hands were not.tied, because, as has 
been pointed out by one of their Lord- 
ships, under the General Olauses Act where 
any Act made after the commencement 
of this Act repeals any enactment made, 
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the repeal shall not inter alia effect the 
previous operation of any enactment or 
repeal any Act duly done or suffered 
thereunder. Even without that, under 
the general principles of law, 1t would have 
been obvious that the Court, if this new 
provision of appeal could not apply, would 
necessarily be right ın carrying out the 
procedure perfectly properly initiated before 
them. 


The result of all that is, that 
there is no appeal, because there 
has been no proper decree of the 


High Oourt which can be appealed in 
the ordinary way; there has been onlya 
petition to review. Therefore, their Lord- 
ships are of opinion that this preliminary 
objection must be sustained, and they will 
humbly advise His Majesty accordingly. 
There will be no order as to costs. 

K.J R. Order accordingly. 

Solicitors for the Appellante:—Messrs. 
Chapman, Walker & Shaphard. 

Solicitor for the —Respondents.—Mr. 
H. S, L. Polak. 


— 


PRIVY COUNCIL. 
APPEAL FROM THE NAGPUR JEDICIAL 
COMMISSIONER'S CoUnT. 
October 29, 1929. 

Present .—Lord Buckmaster, Viscount 
Dunedin, Lord Tomlin, Sir George 
Lowndes and Sir Binod Mitter. 

Mir SAFDAR ALI alas GONDUMIYA 
AND ANOTHER— DRFENDANTS —À PPELLANTS 
versus 
Mirza MAKSUDALI BEG—PraiNTIFF 
— RESPONDENT. 

Inam grant—"Lineal descendants" wnelude both 
male and female descendants—Constructron of deed— 
‘Herr’, interpretation of 

Held, on the construction of an nam grant, 
which was directed “to be continued rent-free to 
the clamant and his lmeal descendants in per- 
petuity", that the expression “lineal descendants" 


included descendants in the female line 


According to every rule of interpretation if it 18 
intended to limit the word ‘heirs’ either to the 
male or female line ıt is essential that it should be 
so limited in direct terms or by necessary implh- 
cation, and m the absence of such limitation there 
is nothing where female inheritance 1s possible to 
prevent the female being an heir equally with the 
male 

Appeal by special leave from a 
decree of the Judicial Commissioner, 
Nagpur, (Messrs Hallifax and Mitchell), 
dated the 24th July, 1926, which affirmed 
that of the Court of the District 
Judge, Amraot; dated the 2nd January, 


1924, 
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The main: question for determina- 
tion on the present appeal related to 
the construction of an nam grant, which 
was directed “to be continued rent-free to 
the claimant and his lineal descendants 
in perpetuity”, in accordance with the 
Berar Inam Rules. The appellants con- 
tended that the inam grant devolved on 
the male descendants of the grantee only. 

Messrs. Dunne, K. C., and Dube, for the 
Appellant. 

Messrs. DeGruyther, K. C., and Hyam, for 
the Respondents, 

JUDGMENT, 

Lord Buckmaster.—It is to be 
regretted that the ingenuity of Counsel 
persuaded the Board to advise His Majesty 
to grant special leave to appeal in this 
case; for, ın fact, when the matter come 
to be examined, there ıs no fit subject- 
matter for the consideration of this Board 
at all. 

The question arises ın proceedings taken 
to recover possession of land, and the whole 
point which is now before their Lordships 
for determination 1s whether the plaintiff was 
disentitled to maintain his suit because he 
claimed through a female as one of the lineal 
heirs of the wnamdar, Mir Akbar Ali, who 
was entitled to the «nam grant of the lands 
in dispute. That these lands were inam 
lands, that Mir Akram Ali held them as the 
anamdar, and that they had descended 
from him, is beyond question. The real 
point 16 whether or not the rules that were 
laid down by the Government for the regu- 
lation of these «nam grants entitle female 
representatives to claim equally with the 
males The rules that are relevant are these: 
Tf the nam 18 a personal or subsistence grant, 
1t will be confirmed to the holder according 
to its actual tenure, and “If the present 
incumbent 1s à descendant of the original 
grantee, the nam will be continued to 
him hereditarily, subject to the following 
conditions.—First, successions limited to 
direct lineal heirs and undivided brothers.” 

The argument ın support of the appeal 
is that the succession so limited to lineal 
heirs means lineal male heirs Itis plain, 
according to every rule of interpretation, 
that 1f you wish to limit the word “heirs” 
either tothe male or female line, it is 
essential that you should do so in direct 
terms, or by necessary implication; and in 
the absence of that limitation there 18 
nothing where female inheritance 18 
possible to prevent the female being an 
heir equally with the male. It is indeed 
manifest, when the history of this case is 
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€xamined, thatthe estate has been dealt 
with upon this principle from the original 
grant down to the present time The copy 
of the inam certificate granted at the date, 
which is stated to be 1870, shows perfectly 
well that, although the name of the nam- 
dar was entered as “Mir Mahomed Ah, 
son of Mir Mahbub Ali,” there was recogni- 
tion of the fact that he hada brother and two 
women who were co-sharers with him in 
iheestate, and another eniry shows the 
succession of a son Mirza to his mother, 
Ashrafi Begum. 

It is not only that the interpretation of 
the words bear the meaning for which the 
plaintiff contended, but that meanin g has 
been recognised and acted upon, as far as 
one can tel], uninterruptedly from the date 
of the rules down to now. Therefore, there 
can be no ground for this appeal, and their 
Lordships will humbly advise His Majesty 
that it be dismissed with costs. 

K, J. R. Appeal dismissed, 

Solicitors for the Appellants:—Mr. H. 5, 
L, Polak. 

Solicitors for the Respondent:—Messrs, 
Barrow, Rogers & Nevill, 


PRIVY COUNCIL. 

APPEAL FROM THE RANGOON Hian Court. 
November 22, 1929, 
Present:—Viscount Dunedin, Lord Darling, 
Lord Tomlin, Sir George Lowndes and Sir 
Binod Mitter. 
VELLASAWMY SERVAI AND OTHERS 


—APPELLANTS] 


versus 

L.SIVARAMAN SERVAI— RESPONDENT, 

Wll—Probate—Princwal bene cwn y taking lead- 
ing part in ts preparatron—Orrcumstances arousing 
suspicion of Court—Onus probandı 

Where a person who propounds a Will ıs the 
principal beneficiary under it and has taken a lead- 
ing partin giving instructions for the Will and in 
procuring iis execution and registration, and cr- 
cumstances otherwise exist that would excite the 
suspicion of a Probate Court, the onus hes heavily 
on such person to establish that the testator approved 
of the Will The Court, in such a case, will 
examine the evidence in support of the Will with 
great vigilance and scrutimy and will refuse probate 
unless the evidence removes such suspicion and clearly 
proves that the testator understood the terms of the 
Will [p 231, col 2.] 

Appeal from a judgment and decree 
dated the 26th February, 1926, of the Ran- 
goon High Court, (Rutledge,O J. and Maung 
Ba, J ), which, reversed a judgment of the 
District Court, Hanthawaddy, dated the 
26th February, 1925. 

Messrs. Dunne, K, C., and Preedy, for the 
Appelants, 


Mr. Pennell, for the Respondent. 
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JUDGMENT. 

Sir Binod Mitter.—The appellants al- 
leged that R. Muniandy Serva (hereinafter 
referred to asthe testator) executed a Will 
dated the 22nd January, 1906, by which he 
appointed the appellant Vellasawmy Servai 
and one S. Muniandi Servai as executors 
to the Will. The testator died on 16th 
February, 1924. He deposited this Will 
personally in the Registration Office in 
Rangoon on the very day that it was 
executed, and it remained there until 16 
was produced by the Registrar in this case. 
The District Judge held this Will to have 
been duly proved, and although the High 
Oourt in its judgment threw doubts on 
its genuineness, the respondent before the 
Board did not seriously dispute its validity. 
Their Lordships agree with the District 
Judge and hold that this Will was duly 
executed. x 

The respondent alleged that the testator 
duly executed another Will dated 23rd 
January, 1924 The main question involv- 
ed in this appeal is whether this Will was 
duly executed by the testator. The res- 
pondent on 7th August, 1994, made an ap- 
plication for probate of this last-mention- 
ed Will. To prove this Will the respond- 
ent gave evidence himself and called 
several other witnesses, amongst whom the 
important ones were one Maung Po Nyun 
(hereinafter referred to as the registration 
clerk) and Kurpaya, Aiyer and Tanga- 
sawmy. 

Shortly put, the respondent's evidence 
is that the testator, an old man of 75, started 
from Kyungyaung, his home, for Rangoon 
on the 21st January, 1924 The respondent 
accompanied him only to Kungyangon, 
where the testator got on the steamer to 
go to Rangoon, and at his request the res- 
pondent went to fetch Kurpaya and Tan ga- 
sawmy to Rangoon to help the testator to 
make the Will The respondent went to 
Rangoon and requested one Ayer to see the 
testator to take instructions from him about 
the Will, which Aiyer did Aiyer drafted 
the Will and tock it tothe testator and 
he approved of it. Before the Will was 
signed an application was made to the 
Registrar for the issue of a commission, 
and a commission was duly issued. There- 
after the registration clerk attended at 
No. 67, Twenty seventh Street, Rangoon, 
where the testator was staying, and the 
Will was executed by the testator and 
attested by Kurpaya and Tangasawmy in 
Ts Na of Aiyer and the registration 
clerk, 
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Oertain of the witnesses called by the 
respondent contradicted this story in 
material particulars. For instance, accord- 
ing to the respondent and his witnesses, 
Kurpaya and Tangasawmy, Aiyer took the 
instructions personally from the testator. 
Aiyer denied this and said that he went 
to take instructions from the testator, but 
the latter was in a drowsy condition and 
could not give him any instructions, which 
were subsequently obtained from the res- 
pondent and Kurpaya. The registration 
clerk stated that the signature of the testa- 
tor was on the Will when the application 
for registration of the Will was made, and 
that the testator did not sign the Will 
in his presence. Similarly, A1yer also den1- 
ed that he was present when the Will was 
executed, and stated that he did not see 
the testator after his ineffectual attempt to 
obtain instructions from him. 

The District Judge, who had the op- 
portunity of seeing the respondent and 
his witnesses, Kurpaya and Tangasawmy, 
wholly disbelieved them. He accepted 
the evidence of the registration clerk, and 
if his evidence ıs accepted there ıs no 
reliable evidence that the testator under- 
tood the terms of the Will. 

The learned Judges of the High Court 
were of opinion that the evidence of the 
respondent and of Kurpaya were not at 
all satisfactory, but they accepted the 
evidence of Tangasawmy, whom the learn- 
ed District Judge had wholly disbelieved, 
and they pronounced in favour of the 
Will. . 

Counsel for the respondent before the 
Board suggested, and the High Court was 
also of the opinion, that the evidence of 
the registration clerk and Aıyər was not 
reliable and that they had been won over 
by the appellants The High Oourt laid 
stress on Exs 3 and 6, but these docu- 
ment&are hardly any evidence that the Will 
had been duly executed They merely 
show that one N N. Burjorjee had heard 
of the execution of the Will and that K. 
Mooniandy Moonoosawmy Servai had also 
heard of the execution and registration of 
the Will. Having regard to the fact that 
the registration clerk attended on the 
testator, this 18 not surprising, but their 
Lordships are of opinion that this evi- 
dence is of very little value on the question 
of the due execution of the Will 

The learned District Judge pointed out 
in his judgment thatthe signatures leoked 
lıke mere scrawls, as if they were made 
by a person unable to hold a pen properly. 


SADABHEO V. VITHOBA. 


231 


Their Lordships had an opportunity of 
looking at the original signatures, and they 
are inclined to agree with the learned Dis- 
trict Judge on this point. 

The respondent, the propounder of the 
Will. is the principal beneficiary under 
it Even according to the evidence of 
Tangasawmy, which the High Oourt accept- 
ed, but which the trial Judge wholly 
disbelieved, the respondent took a leading 
pert in giving instructions for the Will 
and 1n procuring its execution and registra- 
tion, Circumstances exist in this case that 
would excite the suspicion of any Probate 
Court and require it to examine the evi- 
dence in support of the Will with great vigil- 
ance and scrutiny, and the respondent is 
not entitled to probate unless the evidence 
removes such suspicion and clearly proves 
that the testator approved ofthe Will. In 
their Lordships’ opinion the respondent has 
wholly failed to do so. 

This would be sufficient to dispose of 
the appeal, but in fact the District Judge, 
who saw the witnesses, wholly disbelieved 
the evidence of the preparation and execu- 
tion of the Will, and their Lordships are 
not prepared to dissent from him in his 
estimate of the evidence of the witnesses 
on these points. They accordingly hold 
that the decree of the High Oourt should 
be reversed and that of the District Judge 
restored. The respondent should pay the 
costs of the appellants of this litigation, 
except that the appellants should pay the 
costa of their application before the Board 
to adduce additional evidence. The res- 
pondent would be entitled to set off these . 
last-mentioned costs against the costs which 
he has to pay to the appellants. Their 
Lordships will humbly advise His Majesty 

cordingly, 
se J = ý ‘Appeal allowed. 

Solicitors for the Appellants.—Messrs. 
Stoneham & Sons. 

Solicitor for the Respondent.—Mr. J, E. 


Lambert. 


————— 


PRIVY COUNCIL. 
APPEAL FROM THE NAGPUR JUDICIAL 
OO0MMIBSIONER'S Court, 
November 22, 1929. 

Present ‘—Viscount Dunedin, Lord 
Darling, Lord Tomlin, Sir George 
Lowndes and Sir Binod Mitter. 
SADASHHO—APPELLANT 
versus 


VITHOBA AND OTHERS— RESPONDENTE, 
Bear Ahenated Villages Tenancy Law, 1921 
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8s. 17,74, 25—Permanent tenanteEffect of forcible 
dispossession 

Held, on the construction ofss 47,74, 75 of the 
Berar Alhenated Villages Tenancy Law, 1921, that 
a person who, being a tenant, 1s foicibly dispossess- 
ed,2 e, ejected otherwise than in accordance with 
law, 1s still a tenant holding land within the teims 
ofs 47, and if his possession goes back to a date 
pievious to the Ist June, 1895, he must be deemed to 
be a permanent tenant of such land, 

Appeal from a decree of the Judi- 
cial Commissioner, Nagpur, (Mr C. S. 
Findlay) dated the llth July, 1925, and 
reported as 92 Ind. Oas. 58, reversing 
that of the Additional District Judge, 
Amrsoti, dated the 17th March, 1924, who 
affirmed a decree of the Court of the 
Munsif, Kelapur, dated the 20th August, 
1923, 

The question for determination on 
the present appeal was whether respond- 
ent No. 1, the plaintiff in the suit, became 
& permanent tenant of certain fields of 
which the appellant was admittedly the 
landlord, by virtue of s. 47 of the Berar 
Alienated Villages Tenancy Law, 1921, 
which came into force on the lst January, 
1922 The relevant sections of the said 
law are set outin their Lordships’ judg- 
ment, 

Messrs. Dunne, K.C., and Parikh, for the 


Appellant. 
JUDGMENT. 

Viscount Dunedin.—This is an 
appeal ex parte. The suit was brought by 
the first respondent, who does not appear, 
in March, 1923, ın the Court of the Munaif 
of Kelapur, against the appellant, who is 
his landlord, to have it declared that he 
is permanent tenant of certain fields by 
virtue of the provisions of the Berar 
Alienated Villages Tenancy Law, 1921. 
By s. 47 of that Act, which came into force 
onthe ist January, 1922, 1618 provided 
that— 

* A tenant, other than an ante alienation 
tenant or a sub-tenant, who at the 
commencement of this law, has 
either by himself or by himself 
through his predecessor in-title, 
sub-tenant or mortgagee ın posses- 
sion, held land continuously from a date 
previous to the Ist day of June, 1895, shall, 
notwithstanding any agreement to the 
contrary executed prior to the commence- 
ment of this law, be deemed to be a per- 
manent tenant of such land " 

Admittedly the firs& respondent has held 
the fields continuously from a date prior 


to the lst January, 1895, up to the 
spring of 1921. In March, 1921, 
the appellant gave him notice to 
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quit. What followed after that is a matter 
of controversy. The appellant says that 
he voluntanly quitted the fields 1n April 
The first respondent says that he did not 
do so, but was foreibly and wrongfully 
ejected ın May. The sections of the Act 
to which reference has been made, beside 
8. 47, are 85. 74 and 75 — 
74 


" Any tenant who has been ejected from 
his holding or from any portion thereof 
otherwise than in accordance with this 
law, or whose holding has been treated as 
abandoned under s 37, may, on applica- 
tion to a Revenue Officer made within one 
year from the date on his ejectment, or 
from the first day of the agricultural year 
next after the entry by the landlord, as the 
case may be, reinstated ın possession of 
such holding or portion thereof, ” 

75 


“Any tenant who has been ejected on or 
after the lst day of January, 1916, from his 
holding or any portion thereof,under decree 
or order of a Cıvıl Court, and who, 1f he had 
not been soejected,would be deemed under 
8. 47 to be a permanent tenant thereof, may 
apply to & Revenue Officer, within one year 
from the commencement of this law, to be 
reinstated ın possession of such holding or 
portion thereof.” 

The Munsif took the view that s. 74 only 
applied to ejectment after the Act, and that 
the only reinstatement which could bring 
withit permanent tenaney was 8, 75. He, 
therefore,iccnsidered 1t unnecessary to decide 
the controverted question of fact a8 towhich 
he had granted an issue 

Appeal was then taken to the Oourt of 
the District Judge, who took the same view 
and dismissed the appeal 

The appeal was then taken to the Court 
of the Judicial Commissioner, He held 
that it had been practically admitted that 
the plaintiff had been forcibly dismissed 
and that upon that assumption he held that 
the plaintiff still held the land, although 
he had not cultivated or possessed 1t, and he 
gave a declaration of permanent tenancy as 
craved, 

From this judgment this appeal 1s taken. 

Their Lordships think that the view as 
to the law of the Judicial Commissioner 18 
substantially right. They do not think that 
the matter depends on either ss 74 or 75, 
but only on 8,47 Section 74 gives a sum- 
mary remedy, 8 75 deals with an- 
other state ofaffairs altogether. But the 
true view depends upons 47,and'in their 
Lordships opinion a person who being a 
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tenant is forcibly dispossessed is still a ten- 
ant holding land. But the learned Judicial 
Commissioner erred in assuming that the 
question of forcible dispossession was 
ceded. It was not; and a separate issue as to 
this had been framed, although, owing to the 
view of the learned Judges in the Courts 
below as to ss, 74 and 75, it was not disposed 
of. The case must, therefore, go back in 
order to have the disputed question of fact 
decided. Ifthe plaintiff was forcibly dis- 
possessed he was a tenant in terms of s. 47, 
if he voluntarily ceded possession after re- 
ceiving the notice he had no such right and 
the action must be dismissed. 

Their Lordships will humbly advise His 
Majesty that the appeal ought to be allow- 
ed, the decreeof the Court of the Judicial 
Commissioner discharged, and the case 
referred back in accordance with the direc- 
tions given above. 

The costs already incurred and to be in- 
curred in the Courts 1n India should abide the 
result of the further proceedings there, and 
there should be no costs of this appeal. 


K. J. R. Appeal allowed. 
Solicitor for the Appellant .—Mr. H, S. 
L. Polak. 


PRIVY COUNCIL, 

APPEAL FROM THE RaNGoon Hiesa Cover. 

November 21,1929. 

Present.— Viscount Sumner, Lord 
Atkin, Lord Thankerton, Sir John 
Wallis and Sir Lancelot Sanderson. 
BON KWI AND O0OTHEBS— 
APPELLANTS 

versus | 
Toe FiemorS K R.S K R BYTS 
Agent LATOHMANAN OHETTY 
AND OTHERS — RESPONDENTS. 

Chinese Customary Law -Mortgage by widow of 
Chinese Buddhist, when binding on deceased's estate 
—Necessity for loan 

The widow of a Chinese Buddhist, whois de facto 
&dministiatrix of her deceased husband's estate, has 
power to borrow money for necessity, 1 e, for the 
purpose and benefit of the estate, and a mortgage 
executed by her to secure such advance ıs a valid 
mortgage binding on the property ofthe deceased 
comprised therein, it1s wholly immaterial, for this 
purpose, whetherthe widow ıs by the Chinese Custo- 
mary Law excluded from succession and has a right 
merely to maintenance out of her late husband's estate 
[p 235, cols 1&2] 

Appeal by special leave, from a judgment 
ofthe Rangoon High Oourt, (Dass and 
Heald, JJ.), dated the 7th September, 1925, 
affirming that ofthe judgment, dated the 
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12th November, 1924, of the District Court, 
Pyapon. 

The first respondent firm brought the 
suit in which the decrees were passed for 
sale of land of which they claimed to be 
mortgagees. d 

That land had belonged to a Chinese 
Buddhist, Ko Sit So, who lived at Pyapon 
and died there in 1917. Heleft a Burman 
Buddhist widow, Ma Kyin Yon, the second 
respondent and she made the mortgage on 
whieh the firm sued, The main question 
in the appealto His Majesty in Council 
was whether that mortgage binds the 
estate. The appellants are or represent the 
natural children of Ko Sit So (by a Chinese 
wife who died before him) and children 
adopted by him 

The first respondent firm on the 10th 
November, 1923, brought the present suit 
on the mortgage of the Ist August, 1921, 
executed by the second respondent alleging 
that the latter had borrowed the money for 
cultivation expenses of the land of Ko Sit 


0 

The District Judge framed (inter ala) 
the following 1ssue:— 

"Whether the estate of Ko Sit So is 
liable for the mortgage debt contracted by 
Ma Kyin Yon (the second respondent," 

The learned District Judge held that as 
the second respondent had in fact ad- 
ministered the estate she was the osten- 
sible owner, and thus bound the estate by 
the mortgage as she contracted ıt to meet 
field and litigation expenses and for the 
benefit of the estate, and he made a pre- 
liminary mortgage decree. 

The High Court confirmed that decree in 
appeal on the 7th September, 1925, find- 
ing in favour of the first respondent. — 

(1) that the loans were reasonably taken 
for the purposes and benefit of the estate, 

(2) that the widow had power to bind the 
estate of the mortgage. 

Appeal against the decision of the High 
Court the appellants, by special leave, ap- 
pealedto His Majesty ın Council 

Messrs. DeGruyther, K. C., and Ravkes, K. 
C., for the Appellants. 

Messrs. zDunne, K. C., and Colombos, for 
the Respondents. 


JUDGMENT. 

Lancelot Sanderson.—This is an 
appeal by special leave from a decree of the 
High Court of Judicature at Rangoon, dated 
the 7th September, 1925, which affirmed 
a decree of the District Judge of Pyapon, 
dated the 12th November, 1924, 
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The suit was brought on the 10th Novem- 
ber, 1923, by the respondent firm to enforce a 
mortgage dated the lst August, 1921, which 
was executed by Ma Kyin Yon, the second 
respondent in this appeal. The property, 
which is the subject of the mortgage, was 
part of the estate of one Ko Sit So, a 
Chinese Buddhist, who died intestate in 
1917. 

Ko Sit So had two wives, one Chinese, 
by whom he had three sens, and one 
Burmese, viz, Ma Kyin Yon, by whom he 
had no children. 

The Ohinese wife predeceased him, and 
his family by her is represented in this 
litigation by the first three appellants (who 
aretheissue of Ko Sit So’s deceased son, 
Son Hock) and his two sons, Hon Leong (the 
fourth appellant) and Po Whet (the third 
respondent). 

The fifth and sixth appellants are said to 
have purchased the interests of two child- 
ren (Eng Hock and Eng Whet), who were 
adopted by Ko Sit So and Ma Kyin Yon. 

Ma Kyin Yon admitted the mortgage and 
supported the claim of the plaintiff firm 

The three minor children of Son Hock, 
through their mother Ma Set Yi, together with 
their uncle Hon Leong, filed a joint written 
statement denying that the property which 
belonged to the estate was liable for the 
mortgage debt, while Po Whet filed a 
separate written statement to the same 
effect. Sit Paung and Sein Don, who claim- 
ed to have bought the interest of Eng Hock, 
put in a similar defence, and Eng Whet 
filed a petition saying that he had sold his 
interest to Sit Paung and Sein Don. 

The learned Additional District Judge, 
who tried the suit, made a decree in favour 
of the plaintiff firm, declaring that the 
estate left by the deceased Ko Sit Sois 
liable for the mortgage debt, and direct- 
ing a preliminary decree for Rs 5,413-4, 
with costs ın Form 4, Appendix D, of the 
Civil Procedure Oode in respect of the 
mortgaged lands 

The present appellants appealed to the 
High Oourt, which dismissed the appeal, 
holding that thelower Court was right in 
finding that the mortgaged property was 
liable for the debt, hence this appeal. 

The question involved in this appealis 
whether the mortgage of the lst August, 
1921, which was executed by Ko Sit So's 
widow, Ma Kyin Yon, is a valid mortgage, 
binding on the property therein described. 

On behalf of the appellants 1t was argued 
(1) that the widow (Ma Kyin Yon) had no 
power to bind the estate of Ko Sit So by the 
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mortgage,'and (2) that, even if shethad power 
to bind the estate for necessity, such neces- 
sity had not been shown to exist, and that 
she had not borrowed the money, which 
was the consideration for the mortgage, for 
the benefit of the estate. 

With regard to the above-mentioned 
second contention, the learned Judge who 
tried the suit held that Ma Kyin Yon bor- 
rowed the money to meet field expenses as 
well as litigation expenses, and that the 
transaction was bona fide and for valuable 
consideration. He added: — 

“There is evidence to show that she 
worked the estate lands and looked after the 
estate cattle. She did so manage the estate 
for two or three years after the death of her . 
husband. It is obvious that she administered 
the said estate—no doubt without letters— 
for herself and on behalf of her children, 
who are the heirs, and for the benefit of the 
estate, Itis not suggested that there had 
been maladministration of the estate by 
Ma Kye Yon ın those years. Tull the latter 
part of 1921, none of the heirs questioned her 
management of the estate. A not unfair 
inference under the circumstances 1s that 
there had been tacit consent on the part of 
the heirs when Ma Kye Yon raised the 
loans from the plaintiff firmin order to 
meet field expenses and litigation expenses 
between herself and Sein Don.” 

The High Court came toa similar con- 
clusion. The learned Judges said: “As for 
the question of fact, the actual evidence 
was meagre, but ib was not rebutted, and 
we are satisfied that the loans were 
reasonably taken for,the purposes and benefit 
of the estate "' 

Their Lordships are of opinion that in 
effect the High Court confirmed the find- 
ings of the lower Court 1n this respect. 

Their Lordships’ attention was drawn to 
the evidence relating to this part of the 
case, and they see no reason for interfering 
with the decisions at which both the Courts 
in Burma arrived. 

It must, therefore, be taken that the mort- 
gage executed by the widow Ma Kyin Yon 
was a bona fide transaction; that necessity 
for the loan existed, and that the money 
was expended for the benefit of the estate, 

The above-mentioned first contention of 
the appellants remains to be considered. 
The learned Judges of the High Court 
were of opinion that Chinese Oustomary Law 
was applicable, and decided that 1t was not 
contrary to such law for a widow to have 
possession of the family property after her 
husband's death and to manage it, and that 
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in such circumstances it was not contrary 
to justice, equity and good conscience that 
if her dealings with the property were for 
the reasonable purposes of the estate and for 
its benefit, these dealings should bind the 
estate, 

It was argued on behalf of the appellants 
that Chinese Customary Law was not 
applicable, and, further, that if 16 was, 
the widow Ma Kyin Yon would by such 
Customary Law be excluded from succes- 
sion, and that consequently she would have 
no power to mortgage the property of her 
deceased husband. 

In their Lordships’ opinion, the decision 
in this case does not depend upon the 
widow's right to succession, and con- 
sequently it is not necessary for them to 
express—and they do not express—any 
opinion thereon. It may, however, be noted 
that Sir Henry Pratt, when officiating as 
Chief Justice of the Rangoon High Oourt, 
expressed the opinion that it must be re- 
garded as settled law that ordinarily 
Ohinese Customary Law governs thesuc- 
cession to the estate of a Chinaman domicil- 
ed in Burma [see Chan Pyu v. Saw Sun 


(24 

The learned Judges of the High Oourt re- 
lied on certain passages, which they cited in 
their judgment, from Jamieson's "Chinese 
Family and Commercial Law," and Mollen- 
dorf's "Family Law of the Obinese” 
(Broadbent's translation) from which it 
appears that 1f the widow ıs the widow of 
the head of the family she can refuse to 
consent to adivision of the estate, in which 
case she has the practical control of the in- 
heritance, and that “one frequently hears of 
an old lady, with the assistance of a 
younger son, managing the whole family 
property, while perhaps the elder ones 
live ın other provinces and take orders from 
their mother.” 

Their Lordships are of opinion that the 
learned Judge's decision involves a finding 
of fact that the above-mentioned statement 
correctly describes the Chinese Oustomary 
Law, applicable to the present case. 

Their Lordships, however, do not consi- 
der ıt necessary to enter upon a further 
consideration of this part of the case, in 
view of the findings of fact hereinbefore re- 
ferrec to 

It appears to them that, whether the 
Chinese Customary Law or the ordinary law 
18 applicable, the findings that the widow Ma 
Kyin Yon did administer the estate of her 


(1)114 Ind Oas. 513, 6 R. 623 at p 631, A, I. R 
1929 Rang. 22. 


BON KWI $. FIRM OF S, K. E, 8. E, Ro 


235 


deceased husband for herself and her child- 
ren fromthe death of her husband, and 
was so administering 1t at the date of the 
mortgage, that there was necessity for the 
borrowing, and that the money was expend- 
ed for the benefit of the estate, are suffi- 
cient to justify the decisions of the Courts 
in Burma that the mortgage was a valid 
mortgage and was binding upon the pro- 
perty comprised therein. 

During the argument reference was made 
to the facts that the widow Ma Kym Yon, 
presented a petition dated the 5th of July, 
1931, to the District Court of Pyapon fora 
grant of Letters of Administration ofthe 
estate of her late husband, and that Letters 
of Administration were not granted to the 
widow, by reason of a decision in an 
administration sut, which was instituted 
by Bon Kwı and others against the widow 
and others in 1921. 

In that suit the District Judge decided 
on the 9th March, 1922, that the widow was 
entitled to a third share of her late hus- 
band’s estate. The result of this decision 
was that on the same day, viz., the 9th 
March, 1922, the application for Letters of 
Administration by the widow was not 
pressed? and it was dismissed for want of 
prosecution, 

Itmay be noted that on appeal to the 
High Oourtit was decidedin April, 1923, 
that the estate belonged to the children 
and that the widow had a claim for 
maintenance, but took no share in cases 
where there are children. 

Their Lordships have referred to these 
proceedings for the purpose of showing that 
they have not been overlooked. 

In their opinion, however, they do not 
affect the decision of the appeal, which, as 
already mentioned, is based upon the 
findings of fact hereinbefore stated, and 
which ıs in no way dependent upon the 
question whether the widow had a right to 
share in the estate of her late husband or 
whether herright was limited to mainten- 
ance out of such estate. 

For these reasons their Lordships are of 
opinion that the appeal should be dismissed 
with costs, and they will humbly advise 
His Majesty accordingly. 

K. J. R. Appeal dismissed, 

Solicitors for the Appellants:—Mesgars, 
Stoneham & Sons 

Solicitors for the Respondents:—Messrs, 
Brammall & Brammall. 
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PRIVY COUNCIL. 
APPEAL FROM THE CarcuTTA Hicd COURT. 
November, 4, 1929. 
Present.—Lord Buckmaster, Viscount 
Dunedin, Lord Tomhn, Sir George. 
Lowndes and Sir Binod Mitter 
Nawab Khajeh HABIBULLAH SAHEB— 
APPELLANT 
versus 
Raja JAN AKI NATH ROY AND OTHERS— 
RESPONDENTS. 

Muhammadan Law—Wakf—Agreement relinquishing 
r1ght to have wakf declared row, wm consideration of 
payment of annuity by mutwalli validity of 

In 1846 and 1868 certain members of a Muham- 
madan family of Dacca executed deeds wheieby 
they purported to make wakf of their family pro- 
erties therem described for the benefit of themselves 
and their descendants, generation after generation, 
and relatives, and then for the poor and destitute 
In 1880 proceedings were taken by persons interest- 
ed in the allowances made by virtue of the wakf, 
attacking the validity of the deeds of wakf of 1846 
and 1868 These proceedings were compromised by 
an agreement, dated the 26th August, 1881, by which 
the parties to ıt declared (1) that they had no claim 
to orinterest in any of the propertiesin the pos- 
session of the mutwallis under the wakfs, and (2) 
that the two deeds of 1846 and 1868 were valid and 
binding deeds of wakf As a consideration for that 
arrangement, it was provided that allowances as 
fixed in a certam) manner should be paid by the 
mutwallı out of the income of the wakf property to 
each member of the family 

In 1916 the present suits were brought by persons 
claiming through the original grantors of the wakf, 
on the allegation that as the wakfs of 1846 and 1868 
were adm:ttedly invalid, as being contrary to 
Muhammadan Law, the properties would revert back 
to the grantors, through whom the plaintiffs claimed, 
and they accordingly sued for possession of land 
the subject of the wakfs 

Held, that although the deeds of 1846 and 1868 
which purported to create by gift a perpetual 
succession of interests for the aggrandisement of 
the family of the donors, were invalid by the 
Muhammadan Law and were not validated by the 
use of the term “wakf” or by the insertion of a 
remote and illusory trust for the poor, the plaintiffs 
were precluded from suing for possession In view of 
the aforesaid agreement of 26th August, 1881, which 
confirmed the wakfnamas and by which the parties 
had distinctly relinquished the right to declare the 
wakfs void, the agreement being founded upon good 
and valuable consideration, namely, the undertaking 
by the mutwall, for the payment out of the income 
of the property of annuities to the members of the 
family [p 287, col 2.] 

Heid, further, that though the claim for possession 
of the land, on the footing that the said wakfs 
were invalid, could not be sustained in the face of 
the agreement of 26th August, 1881, the plaintiffs 
were nevertheless entitled in the present suits to 
a decree in respect of the annuity secured to them 
by the said. agreement, notwithstanding that there 
was no definite prayer for that relief in their plait, 
[p 237, col 2,p 238, col 1] 

Judgment ofthe Judicial Committee in Solehman 
Quadw v Salmullah Bahadur (1), applied. 


Consolidated appeals against the decrees 
ofthe HighiCourt, Calcutta (B B. Ghose 
and Panton, JJ.) dated the 30th November, 


HABIBULLAH SAHEB V, JANAKI NATH ROY. 


121 1. C. 1930 


1926, and reported as 100 Ind. Cas. 418 
which modified two decrees of the Subordi- 
nate Judge, Dacca, dated the 12th Septem- 
ber, 1924. 4 

The Subordinate Judge as well as 
the High Oourt held that the judg- 
ment of the Judicial Committee of the 
Privy Council, delivered on the 2nd 
March,i 1922, in the case of Solehman 
Quadw v. Salumullah Bahadur (1) had 
decided the rights of the parties to the pre- 
sent appeals. 

The material facts of the case ere stated 
sufficiently fully in the judgment of the 
High Court, reported in 100 Ind. Cas. 
413, where the relevant terms of the agree- 
ment of compromise, dated the 26th 
August, 1881, are set out. 

The main question for determination on 
the present appeals to the Privy Council 
was whether the decision of the Board in 
Solehman Quadr v.Salimullah Bahadur (1) 
was applicable to the special facts of the 
present case 

Messrs, DeGruyther, K. C., and Dube, for 


the Appellant. . 
Mesers, Dunne, K. C., and McNair, for the 


Respondents. 
JUDGMENT. 

Lord Buekmaster.—These are two 
appeals, an original and cross-appeal 
against decrees of the High Court of 
Judicature at Fort Willamjin , Bengal 
which modified decrees of the Subordinate’ 
Judge of Dacca. 

They arise in the following way: On 
the 8th May, 1846, a large number of 
people purported to make their property 
the subject of a wakf, and for that 
purpose they declared that the first 
muiwall, should be one Abdul Gunny, 
and that the purpose of the wakf was 
that the proceeds of the land should be 
enjoyed first by the grantors themselves, 
“and then our descendants and children, 
generation after generation, then} our 
relatives, and then the poor and destitute”. 

On the llth September, 1868, Abdul 
Gunny purported to create another wakf 
of property of his own, and the purposes 
ofthis wakf are very closely the same 
as that un the former case, and do not 
need examination in order to ascertain if 
there be any difference. 

Apparently the property was administer- 
ed in accordance with the wakfs without 
any question or contest until 1880. In 
(1) 69 Ind Cas 138, 491 A 153, 49 C 920, À I 
R 1992 P C 107, 


(P C) 70, 43 M L J 385, 24 Bom. L, R 1257, 
$76. W N. 101, 2 A. LJ 1, 37 O. L. J. 56 
(P.O). 
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that year proceedings were taken by a 
number of people interested in the allow- 
ances made by virtue of the wakfs, 
claiming that the wakfs were bad 
and charging that they had been obtained 
by fraud. These proceedings were 
ultimately compromised by an agreement 
which was dated 26th August, 1851, and 
it is really upon that agreement that the 
determination of these appeals depends. 
The first thing that the parties to ıt did 
was to withdraw charges of fraud that had 
been made and then by para. 3 they 
declared that, save as provided by the 
agreement, “neither they nor any of them 
haveor has any claim to or interest in any 
of the properties ın the possession of the 
Nawabs Abdul Gunny and Ashanullah or 
either of them or belonging to them or 
either of them and registered whether in 
their or either of their names or ım the 
names of others.” The names mentioned 
were those of the mutwallis under the 
wakfs. They also declared that the two 
wakfs were valid and binding deeds, and 
asa consideration for that arrangement 
on their part, an agreement was made 
that the amount that was to be paid to each 
individual person was to be fixed in a 
certain manner bya Committee establish- 
ed from people specially selected for the 
purpose, and that when.those amounts had 
been fixed there should be an agreement 
to pay to each member the amount of the 
allowance so made, thus substituting rights 
under a definite bargain for discretionary 
rights under the wakfs. 


In 1916 the suits were instituted out of 
which these appeals have arisen by the 
respondents on the first appeal and the 
cross-appellants, asking for a declaration 
that they were entitled to possession of 
land the subject of the wakfs. They 
claimed through the original grantors and 
their claim was based on the contention 
that as, since the date of the agreement of 
1881, walcfs of this particular character had 
been declared to be void,it would follow 
that the properties would reveit back to 
the grantors, through whom they claimed. 
The real answer to that was put by the ap- 
pellant on the first appeal, the defendant to 
the suit, vız , that even if that were soin 
the absence ofagreement, the agreement 
of 1881 had entirely defeated any such 
right. This defence was upheld by both 
the Subordmate Judge and the High 
Court. This defence was further fortified 
by the fact that a dispute under that 
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very agreement had already _ been 
on foot, and had come before this Board 
in the case of Solehman Quadar v. Salvmul- 
lah Bahadur (1) In that case one of the 
persons who was entitled to the benefit of 
the wakf, who, though he did not claim 
through the grantors of the original pro- 
perty, wae yet one of the people obtain- 
ing the benefit of the agreement and the 
fixed allowance, took proceedings for the 
purpose of declaring that the interest creat- 
ed by that agreement constituted a definite 
and perpetual charge upon the income of 
the property that was capable of being 
continued to his here, and was enforceable 
accordingly. This Board held that that 
contention was well founded, and based 
their conclusion upon the fact that they 
regarded the rights as rights arising by 
virtue of the agreement made in 1881 for 
good consideration. The statement made 
in the judgment of the Board, which was 
delivered by Lord Oave, is this: "The 
wakfnamas were gifts and were, there- 
fore, subject to the rule of Muhammadan 
Law which requires that a gift shall be 
accompanied by delivery, but the agree- 
ments of 1881 are not gifts, but contracts 
for valuable consideration.” Those con- 
tracts were contracts that the parties 
through whom the plaintiffs in these pro- 
ceedings claim, relinquished all rights that 
would arise to them if the wakfs were 
declared for any reason to be invalid, and 
in the place of such rights they obtain- 
ed the benefit of an annuity fixed in a 
certain manner and secured by an agree- 
ment which by virtue of this decision grants 
to them and to their heirs a perpetual 
annuity for the amount, The claim, there- 
fore, for possession of the land could only 
be based upon the view that the agree- 
ment of 1881 did not apply, or at any rate, 
if 16 did apply, that the difference be-. 
tween the plaintiff's position and that of 
the person who claimed in the suit that 
ended ın the judgment ın Solehman Quadr 
v. Salvmullah Bahadur (1) rendered the 
decision of this Board mapplicable. Their 
Lordships, equally with the Subordinate 
Judge and the High Court, find them- 
selves unable to accede to sucha conten- 
tion. The foundation of the judgment of 
this Board in Solehinan Quadir v. Salım- 
ullah Bahadur (|) doesnot in the least 
depend upon the consideration of whether 
the plaintiff who took those proceedings 
had righis as claiming through one of the 
original grantors of the wakf,or whether 
he was a person, as in fact he was who, 
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though outside the class of original gran- 
tors, was none-the-less entitled to the 
benefit of the moneys which the  wakf 
provided. In each case the contract was 
founded upon good consideration, and, 
indeed, in some ways, the person through 
whom the plaintifis claim to-day might 
be said to bein a worse position than the 
plaintiff there, because in their case the 
consideration was obvious. They were 
giving up something in exchange for {a 
definite fixed allowance which was granted 
or secured to them, and for this they 
distinctly relinquished the right to declare 
the wakf void, and with that the rights 
that would in such event have resulted 
to them. The plaintiffs claim, therefore, 
for possession could not, in their Lordships’ 
opinion, be rightly made, and they think 
that the opinions of the High Court 
and the District Judge are quite right upon 

t point. 

a then the defendant who is the pres- 
ent appellant seeks to say that in those 
circumstances the benefit of the charge 
which has been declared in favour of the 
plaintiffs by the judgment of the High 
Court should not be allowed, upon the 
first ground that ıt was not definitely 
claimed, since the action merely asked for 
possession of the land. That matter 1s 
abundantly disposed of by the fact that 
the High Court accepted the reasonable 
view that it was none-the-less possible to 
grant them a lesser right, and it would 
be both unwise, and, in their Lordships 
opinion, unfair to exclude the plaintifis 
from that lesser right now, merely because 
they have asked for the larger one, The 
real question is: Do they possess that 
night? It appears to their Lordships it 18 
the necessary corollary of the fact that 
they do not possess the wider right which 
they claimed. The reason why they do 
not possess that is because they relinquish- 
ed it by virtue of the agreement of 1881; 
and the reason why they do possess the 
other 18 because that agreement in con- 
sideration of that release granted them the 
charge which they now seek to have declared 

For these reasons their Lordships wall 
humbly advise His Majesty that the appeal 
must fail, and that the cross-appeal must 
fail, and that there will be no costs either 
of the appeal or the cross-appeal, 

EK. J. E. Appeal dismissed 

Solicitors for the Appellant:—Messrg. 

ans & Hunter. 
wW for the Respondents:—Mesgsrs, 
Clarke, Rawlins & Co. 
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PRIVY COUNCIL. 
APPEAL FROM ONTARIO. 

June 10, 1929. 
Present.—Lord Buckmaster, Visvount 
Dunedin and Lord Warrington of Olyffe. 
BENJAMIN F. GROAT— APPELLANT 
versus 
HYDRO ELECTRICO POWER 
COMMISSION er ONTARIO— 
RESPONDENTS, 

Privy Counc—Practwe—Concurrent finding of 
fact—Interference 

Privy Council will not ordinaiily interfere with 
& concurrent finding which is to some extent at 
least based upon definite fact established by the 


evidence of witnesses even though the finding is 


mainly dependent upon the opinion of the witnesses 
[p 239, col 2] 


Messrs. Russeel A. Smart and F. B. 
Featherstonhaugh, for the Appellant. 

Messrs. J. B, Lucas, C. C. Robinson and 
F, C. S. Evans, for the Respondents. 


JUDGMENT. 

Lord Buckmaster.—Their Lord- 
ships do not desire to hear Counsel for the 
respondents on this appeal. When the 
case 18 examined, in the opinion of the 
Board, it is clear that the judgments appeal- 
ed from cannot be disturbed. 

The appellant, who was a hydraulic 
engineer, realized that it might be possible 
80 to interfere with the sub-surface flow of 
a river as to enable water to be taken from 
a main stream into an outlet in such a 
way as to keep it free from ice: in other 
words,1f the flow were arrested at the bottom 
and accelerated on the surface, and the 
intake drawn from the bottom, the jamming 
and obstruction that was due to the gather- 
ing of 1ce flows 1n the early months of the 
year might be avoided. For this purpose, 
he stated his invention in a specification 
which became the subject-matter of Letters 
Patent granted on 6th April, 1919. In this 
document, after having referred to the 
difference between the surface and the bed 
velocity of the stream, and pointing out 
how that might be in the one case arrested, 
and 1n the other accelerated, he says that the 
best method of accomplishing this purpose 
is by raising the average elevation of the 
bed of the stream, at or in the vicinity of 
the outlet, so as to form a sub-surface ridge 
or dam,for several such riges or dams extend- 
ing across or partially acrossthe channel 
of the river, canal, or stream in any suitable 
direction, either transversely or angularly 
disposed relatively to the direction of the 
flow of the river, and adds that the length, 
height and position of the ridges will 
depend upon the circumstances under which 
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they are being constructed, and adds that 
they may or may not be parallel with one 
another It is impossible to read such a 
claim without realising that it omits to 
provide any one of the essential conditions 
that are necessary to establish protection 
of an invention. The height, the number, 
the distance and the direction of these 
ridges that are to beraised on the bottom 
of theriver are all left wholly undefined, 
whether they should go wholly across the 
river, or whether they should not, whether 
taking them across or leaving them half- 
way depends upon the velocity of the 
stream oron what other circumstances there 
is no disclosed means whatever to ascertain. 

There is nothing here to enable anyone 
who desires to place an obstruction at the 
bottom of a river, which all may do, to 
know what ıt is he may and whatitis he 
may not do without infringing this 
patent, Nevertheless, this patent, with all 
its manifest infirmities, was made the 
subject of proceedings for infringement 
against the respondents, because they, for 
the purpose of securing that the intake to 
their works fromthe Niagara river should 
be free from ice had adopted the following 
device, They had built up a curtain wall 
across the mouth of the intake from the 
river, and they had pierced this wall in 
many places with large channels at the 
bottom, six of which included sockets 
extending twenty-five feet into the river 
through which the water might flow. They 
had at the same time, dredged and made 
a large pool with sloping sides fin front of 
the intake and, not as part of their original 
plan, but, probably for the purpose of pro- 
viding a bed for conduits, connected with 
the sockets 1n case they should be required 
at a later date, they had carried forward for 
a distance of some 100 feet or more into the 
bed of the river, the trenches. These 
sockets and trenches were alleged to be an 
infringement of the plaintiffs patent. At 
the place where these inlets exist, the 
Niagara riveris a mile wide, and there is 
evidence by practical engineers that these 
ridges, for the purposes mentioned, cannot 
really have any material effect upon the 
way in which the water 18 taken into this 
inlet free from ice. The statement made 
by the learned Judge who tried the case 18 
this: 

"Mr. Hogg......... swears that neither the 
sockets nor the eight-foot excavations 
extending from them, have any appreciable 
effect inthe operation of the intake plant, 
pod that if the sockets were cut off and the 
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irregularities slevelled, it would make no 
difference in the operation.” 

Then he says this evidence is concurred 
in by another witness: 

“Who alsosays that even deep channels 
are wholly ineffective in the Niagara river 
unless extended out two or three thousand 
feet into the current, which 18 what he 
has done on the American side of the 
rlver. 

He adds that against these statements, 
there 1s the evidence of an eminent pro- 
fessor, who thinks thatthe spaces between 
the sockets retard and direct the lower flow 
and thereby infringe the appellant's patent. 
The learned Judge preferred the evidence 
of the praetical men to the evidence of the 
eminent theoretical expert, and his view 
was unanimously approved by the Court 
of Appeal, who thought it unnecessary even 
to deliver a judgment upon the matter. In 
these circumstances, this case comes before 
this Board with a finding which, although 
itis true isa finding dependent upon the 
acceptance of opipion, is to some extent at 
least based upon definite fact established 
by the experience of some of the 
witnesses, and is agreed to by the Court of 
Appeal from which this appeal has been 
brought. Their Lordships would have to 
throw over the whole of the finding of the 
learned Judge in the Court of first instance, 
who tried ihe case, supported by the 
Appellate Tribunal, if they were to permit 
this appeal to succeed, a procedure contrary 
to the ordinary practice of the Board. 
There are occasions when rigid reliance on 
such arule might be capable of working 
injustice and 1n all such cases their Lord- 
ships are always prepared to relax its 
strength, but ın the present case they have 
no doubt whatever that reliance upon it is 
only one means of defeating a claim, which 
would be defeated by one, if not by more, 
of the other defences thatiwere raised in 
the action. 

For these reasons their Lordships will 
humbly advise His Majesty that this appeal 
should be dismissed with costs, 

K. J, R, Appeal dismissed, 

Solicitors for Appellant:— Messrs. Law- 
rence Jones & Co 

Solicitors for the Respondents.—Meesrs, 
Blake & Redden. 
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PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD HiGH COURT. 
October 31, 1929. 

Present '—Lord Buckmaster, Viscount 
Dunedin, Lord Tomlin, Sir George 
Lowndes and Sir Binod Mütter. 
Musammat FATMA BIBI AND oTEERS— 
APPELLANTS 
versus 
SAADAT ALI AN» oTRERS—RESPONDENTS 

Specific performance—Contract for sale of vmmove- 
able property—Suat for specific performance—E ffect 
of existence of prior contract for sale to another 
person 

The vendor of certain 1mmoveable property entered 
into a contract on 22nd October for the sale of the 
property tothe defendant The purchase-money was 
paid on the 28th, on which date the sale-deed was 
executed 1n the defendant's favour and duly registered 
the nextday The plaintiffalleging that the vendor 
had contracted to sell the same property to him on 
25th October, brought the present suit against the 
vendor and the defendant for specific performance 
of the contract of 25th October 

Held, dismissing the suit, that the existence and 
validity of the earlier contract of 22nd October being 
duly established, the plamtiff was not entitled to 
succeed, and that ıt was wholly immaterial whether 
the defendant had, at the time of his conveyance dated 
the 28th October, knowledge of the contract of the 
25th m the plaintiff's favour 

Appeal from a judgment and decree of 
the High Oourt, Allahabad (Mukerji and 
Dalal, JJ.), dated the 30th May, 1924, revers- 
ing that of the Court of the Subordinate 
Judge, Saharanpur, dated the 26th Septem- 
ber, 1921. 

Mr. Wallach, for the Appellants. 

JUDGMENT. 

Lord Buckmaster.—The question 
on this appeal is whether the appellants 
are entitled to specific performance of a 
contract dated 25th October, 1920, for the 
sale to them by respondents Nos. 2 and 3 of 
certain property in Mauza Sanwalpur Ne- 
wada Pargana Saharanpur. Respondent 
No, 1 18 a purchaser from the other respond- 
ents under an alleged contract of 22nd Octo- 
ber, 1920. He undoubtedly obtained a con- 
veyance of the property on 28th October, 
1920, and was entered on the register, but 
the appellants say this contract was not 
made on 22nd October, and that he obtain- 
ed registration with full knowledge of the 
appellants’ rights This claim was support- 
ed by the Subordinate Judge, but rejected 
by the High Court. 

An examination of the facts has satisfied 
their Lordships that the judgment of the 
High Court is correct At the material 
dates the vendors were subject to a decree 
for the sale of the property, and a compro- 
mise decree had been passed directing them 
to lodge in Court Rs, 17,182-10-0 on or þe- 
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fore 26th October in order to escape m- 
terest and costs amounting to Rs, 600. It 
18 stated 1n evidence, which their Lordships 
agree with the High Oourt in thinking 
trustworthy, that, in order to obtain this 
money, the vendors on 22nd October, 1920, 
entered into a contract for the sale of the 
property to respondent No. 1, and a receipt 
given on that date appears on the face of it 
to be perfectly in order. The purchaser 
had not got the money with him, and ıt was 
necessary that he should go away some 
short distance to his wife, who seema to 
have had charge of the funds, He went 
away, but did not immediately come back. 
Meanwhile the vendors were becoming ex- 
tremely anxious about their ability to ob- 
tain the money necessary to pay the decree 
and proceeded to enter into another con- 
tract on the 25th October with the present 
appellants. After that, on the 26th October, 
the original purchaser returned. The 
moneyswas paid into Court on 28th October, 
the property was released, and on that date 
conveyed to the original purchaser, respon- 
dent No 1, and his purchase was registered. 
Their Lordships do not think there i8 any 
doubt that the original purchaser had 
knowledge by telegram and otherwise of 
the transactions that had taken place, which 
culminated in this contract of the 25th 
October. That appears to be wholly im- 
material, because he was entitled to rely 
on the earlier contract and by virtue of that 
contract he obtained the purchase and had 
it duly registered. The reasons given by 
the High Oourt appear to their Lordships 
to be irrefutable and they need not be re- 
peated. The whole appeal depends upon 
the existence and validity of the contract 
of 22nd October, 


For these reasons their Lordships will 
humbly advise His Majesty that this ap- 
peal be dismissed. 


The appellants will pay to the first res- 
pondent such costs as he has properly in- 
curred, 

K.J. R Appeal dismissed. 

Soheitors for the Appellants.—Messre. 
Douglas Grant & Dold. 
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ALLAHABAD HIGH COURT. 
First OIVIL APPRAL No 407 or 1926, 
March 7, 1929. 

Present :—Mr. Justice Sulaiman and 
Mr Justice Kendall. 
RAMESHAR PRASAD LAL—PrAUTIFF— 
APPELLANT 
tersus 
GHISIAWAN PRASAD AND OTHERS— 
DzrsNDANTS—RESPONDENTS 

Agra Pre-emptwn Act (XI of 1922), ss 5 (a), 
14, 18—Wajib-ul-arz—Construction—Recognitron of 
custom, what amounts to—Refusal of offer, when 
operates as estoppel—Ss 1, 19, not exhaustive 

Where aright to pie-emption is recorded in a 
wajib-ul-aaz, however vague the rulemay be andın 
whatever imperfect form ıt may be recorded, if ıt 
amounts toa declaration recognising the right of 
pre-emption, ıt would fulfil the conditions required 
bys 5of the Agra Pie-emption Act. [p 242, col. 
1 


Where a wajib-ul-arz recorded a right to pre-emp- 
iion according to the rights and usagas of religion 

Held, there was a declaration recognising the right 
of pre-emption withinthe meaning ofs 5 sub-cl (a) 
of the Agra Pre-emption Act [p 242, col 1] 

It cannot belaid down broadly that there can be 
no absolute refusal so as to operate as an estoppel 
unless there first has been a definite contract settled 
with a definite vendee for a definite price of the 
sale ofa definite property and that no amount of 
refusal before such a complete contract can deprive 
the pre-emptor of his right of pie-emption On the 
other hand, there can be an estoppel unders 115 of 
the Indian Evidence Act if the refusal cf the plaint- 
iff has prejudiced the predecessor or the vendee and 
has induced them to act upon such representation 
and to compromise their position, and every case must 
be considered on its own facts [p 242 col 2] 

Subhagwv Muhammad Ishak (1), Kanhar Lal v 
Kalka Prasad (2) and Munawar Husain v Khadım 
Alt (3), disapproved 

If a custom meiely requires that an offer should 
be made to the co-sharers before a share is sold, the 
prospective vendor fulfils the condition by making 
the offer and obtaining refusal Under such a cus- 
tom itis no part of his duty to go back once more to 
the co-sharers after he has entered into a contract to 
restrain them [p 243, col, 1] 

Sections 14 and 15 of the Agra Pre-emption Act 
are not exhaustive and do not lay down the only rule 
ia estoppel which can operate ın pre-emption cases 
laba 
t [m Simah v Bhagwati Singh (7), referred to 

First appeal from a decree of the 
Additional Subordinate Judge, Basti, dated 
the 30th of April, 1926. 

Mr N.P Asthana, for the Appellant. 

Dr. K.N. Katju and Mr. Harnandan 


Prasad, for the Respondents. 


JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for pre-emp- 
tion, The property in dispate was sold 
under a sale-deed dated the 18th of March, 
1924, for Rs. 30,000 The plaintiff claimed 
that unders 5 of the Agra Pre emption 
Act which governs this transaction he had 
arightof pre-emption. The main defence 


16 
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to the suit was a denial of anyright of 
pre-emption in that village, and also a 
plea that the plainuff was estopped from 
pre-empting the property on account ofa 
previous refusal. The learned Subordinate 
Judge has found both the points against 
the plaintiff and has dismissed the suit | 

We are not prepared to accept the view 
of the Court below that there is no right 
of pre-emption in this village. In the 
wajit-ul arz of 1292 F. (185) under the 
heading ‘custom of pre-emption’ we have 
an entry which has been translated by 
the official translator as follows —“At the 
time of transfer of the property of any co- 
sharer other co-sharers have a nght of 
pre-emption according to the rule and 
custom.” This translation omits one word 
which has been read by the learned Sub- 
ordinate Judge as ‘mazhab, meaning 
religion. The entry would then read 
‘according to the rights and usage of 
religion’, The learned Advocate for the 
appellant says that the word is 'dehv, 4. e, 
village, and says that the mghts and ueage 
of the village are referred to. We have 
not the original before us but only a 
certified copy. If the word is ‘village’ 
then the learned Advocate for the respon- 
dents concedes that the case would come 
directly under s Sof the Act. Assuming 
that the word is religion there 18 undoubt- 
edly a record of a right of pre-emption 
accruing on a transfer according to the 
rights and usage of religion, 

Section 6 provides that if the village 
records a custom, contract or declaration 
recognising, conferring or declaring a right 
of pre-emption, expressly or by necessary 
implication, whatever its extent and in 
whatever form it may be expressed, or 
imposing on a cc-sharer desiring to transfer 
his interest in land an obligation to offer it 
to other co-sharers or forbidding co-sharers 
to transfer their interest inland to persons 
otherthan co sharers, the right shall be 
deemed to exist and under sub-cl, (2) 
such arecord is conclusive evidence of the 
existence of such right. The section 
is thus mandatory. The object of the 
section 18 not to find out the particulars 
or the incidents of the rule of pre-emption, 
but merely to lay down the test whether a 
rule of pre emption should bs held to be 


applicable to the village or not. Once a 
rule of pre-emption prevails, that rule 
must be the one embodied in s. 12, Itıs 


tnerefore wholly immaterial for the purposes 
of the applicability ofs. 5 to enquire into 
the constitution of the village or the class 
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of co-sharers which existed at the time 
when the wajib-ul-arz was prepared. If 
the uapb ul-arz doesrecord a declaration 
recognising a 11ght of pre-emption howso- 
ever limited in 108 scops, the entry 18 con- 
clusive. Of course, if the entry in a wajib- 
ul arz expressly declares that noright of pre- 
emption exists orby necessary implication 
it negatives the existence of such a right ıt 
would be difficult to say that there 1s a 
right. On the other hand, however vague 
the rule may be and 1n whatever imperfect 
form ıt may be recorded, 1f16 amounts to a 
declaration recognising the right of pre- 
emption, 16 would fulfil the conditions 
required by s 5, In the present case 
if the right had been confined to the nights 
and usage of any particular religion accord- 
ing to which such right could not exist, eg, 
the Hindu religion or the Christian religion, 
there would have been a contradiction in 
terms, and we might have been compelled 
to hold that the entry by necessary impli- 
cation negatived the existence of such a 
right. But the rule is not limited in that 
way. In these piovincesthe rule of pre- 
emption according to the Muhammadan 
Law 18 quitecommon. The Muhammadan 
religion 18 at least one religion according 
to which a right of pre-emption can be 
exercised. The entry, therefore, 1s not 
absolutely a contradiction in terms and 
although ıt 18 ambiguoug, 16 18 capable ofa 
meaning, vız, to lay down a rule of pre- 
emption according to the Muhammadan 
Law. We, therefore, think that 1t 18 impos- 
sible to take this case outofthe language 
in sub-cl. (a) of s. 5, and we must 
hold that this village does record a decla- 
rauon recognising a right of pre emption. 
That bemg so, 1t 18 a conclusive proof of 
the existence ofa right of pre-emption 
according to the rule laid down in s. 12 of 
the Act. The defendant-vendee is admit- 
tedly a stranger and the plaintiff would, 
therefore, have a right of pre-emption if 
there were no bar of estoppel. 

We, however, agree with the Court below 
that in this particular case the plaintiff 18 
estopped from pre-empting this property. 
The refusal of the plaintiff is based 
principally on the statement of Mr. Stern 
who was examined on commission, The 
answers to the interrogatories served on 
him are to be found on pages 8 to 17 of 
the supplementary book. He has no longer 
any interest left in this property, and 
the learned Judge has believed his state- 
ment in spite of the plaintiff's denial. We. 
therefore, accept the statement of Mr. 


RAMBSHAR PRASAD LAL V. GHISIAWAN PRASAD, 


121 I. O. 1930 


Stern as regards the circumstances preced- 
ing thesale According to him there was 
a contract of sale of the village in various 
shares with different purchasers. Some of 
these made the purchases but others got 
further indulgence from time to time. 
The plaintiff Rameshar Prasad was one of 
these and had purchased a one anna 
ehare Another prospective purchaser was 
Kishen Prasad Singh who wanted to take 
à annas 6 pres Kishen Prasad Singh had 
been given time which had been extended 
by four days more. On the fourth day, 2, e, 
the 4th of March, 1924, Kishen Prasad 
along with Rameshwar Prasad (plaintiff) 
went to Mr. Stern and asked for further 
time, but Mr. Stern refused to give any 
more time. Then he asked  Rameshar 
Prasad to purchase that 3} annas or any 
portion ofit atthe same price which was 
settled with Kishen Prasad but Kishen 
Prasad answered that with great difficulty 
he managed to borrow money for purchas- 
ing 1 anna share and that 16 was impossible 
for him to raise any further sum to pur- 
chase another share, lt was after this 
refusal that Mr. Stern negotiated with 
Ghisiawan Pandey and Mahadeo Pandey the 
vendees and accepted their earnest money 
on the 6th of March 1924. The sale actu- 
ally took place on the 18th of March. 
We accept this statement as substantially 
embodying what actually happened. 


The learned Advocate for the plaintiff 
contends that there can be no absolute 
refusal so as to operate as an estoppel un- 
less there first has been a definite con- 
tract settled with a definite vendee for a 
definite price of the sale of a definite pro- 
perty and that no amount of refusal before 
such a complete contract can deprive the 
pre-emptor of his right of pre-emption. 
He strongly relies on a number of earlier 
cases of this Oourt which no doubt lay 
downthe rulein those broad terms. We 
may refer to the cases of Sabhagw v Muham- 
mad Ishak (1), Kanhas Lal v. Kalka Prasad 
(2, Munawar Husain v. Khadim Alt (3) 
and other cases referred to therein. With 
great respect, we would say that the rule 
was laid down too bioadly ım these cases. 
There can be an estoppel under s. 115 of 
the Indian Evidence Actif the refusal of 
the plaintiff has prejudiced the predeces- 
Sor or the vendee and has indueed them to 
aet upon such representation and to com- 


(1) 6A 463, A W N (1884), 174 
(2) 27 A, 670, A W N (1905), 149, 2 A. L, J, 390, 
(3) 5 A. L, J, 331, A. W. N. (1908), 93. 
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promise their position. We do not see why 
there should not be a personal estoppel 
against the plaintiff on account of hisown 
previous conduct and unambiguous decla- 
ration. 

The learned Advocate for the respon- 
dents has invited our attention to subse- 
quent rulings of this Court where it has 
been laid down that in cases where the 
custom requires an offer to be made to the 
co sharers in the first instance such a 
custom 1s complied with assoon as the 
offer has been made even though no 
definite contract with a prospective pur- 
chaser has yet been made. We may refer 
to the cases of Naunihal Singh v. Ram 
Rattan (4), Nathı Lal v. Dhani Ram (5) and 
Shamsher Singh v. Pearey Dut (6) But 
these cases turned on the particular langu- 
age of the wapb ularz which recorded 
the custom Of course, if a custom merely 
requires that an offer should be made to 
the co-sharers before a share is sold the 
prospective vendor fulfils the condition 
by making the offer and obtaining refusal 
Under such a customitis no part of his 
duty togo back once more to; the co- 
sharers after he has entered into a con- 
tract to restrain them. 

The present case i8 governed by the 
Agra Pre-emption Act. Sections 14 and 15 
lay down a rule under which notice can be 
given to co sharers aad cases where the 
right of pre-emption may be extinguished. 
Section 14, sub el. (2) clearly provides 
that the notice should describe the proper- 
ty to be sold andthe name ofthe vendee 
and the price settled. But in our opinion 
these two sections are not exhaustive and 
donot lay down the only rule of estoppel 
which can operate in pre-emption cases. 
That the section is not exhaustive has 
been held in the case of Ranjit Singh v. 
Bhagwati Singh (1). With that view we 
agree, Ifa notice as prescribed in s. 14 
has been given, amere failure to reply 
would extinguish the right, but it does 
not followthat ifno such notice has been 
given there can never bea case in which 
there may bea similar estoppel. 

In our opinion every case must be con- 
sidered on 1t8 own facts, A mere refusal to 
purchase need not in every case amount to 
a waiver of the right of the preemption A 
co-sharer may not be prepared to take the 


(4) 37 Ind Cas 511,14 A L.J 1138, 39 A 197 

(5)39Ind Cas 637,15 A L J 315 

(6) 46 Ind Cas 761,16 A L J 683, 40 A 690 

(7) 94 Ind Cas. 397, 48 A. 491, 24 A. L J. 581, A.L 
R. 1926 AIL. 467, 
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gale direct, but may well be prepared to 
pre-empt the property in case it 1s sold toa 
stranger. On the other hand a waiver of the 
right of pre-emption can also be inferred 
from a clear, unambiguous and absolute re- 
fusal to purchase the property in any event, 
Tt seems tous that if a co-sharer wishes 
to preserve his right of pre-emption 1n case 
of a sale he should not merely refuse to pur- 
chase the property on the ground that he 
had no means to purchase 16, but he should 
make it clear that he 1s reserving his right 
of pre-emption. He cannot be allowed to 
use unambiguous language indicating an 
absolute refusal and yet make a mental re- 
servation in his favour to the prejudice of 
the vendor. 

In the present case we are satisfied that 
the statement made by the plaintiff Rame- 
shar Prashad to Mr. Stern under the 
special circumstances of this case and hav- 
ing regard to what had happened previous- 
ly, amounted to an absolute refusal on his 
part to take the property on the ground that 
it was impossible for bim to raise the money. 
This flat refusal induced Mr. Stern to enter 
into negotiations with the vendees, who 
acting upon such representation believed 
that Rameshar Prashad had waived his 
right of pre-emption and that there was no 
longer any fear of sucha suit. In our 
opinion the plaintiff is now estopped from 
going behind his refusal and claiming a 
right to pre-empt the property. 

We accordingly uphold the decree of the 
Court below and dismiss this appeal with 
costs. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Fier Orvis APPEAL No. 444 or 1925. 
February 26, 1929. 

Present;— Mr. Justice Sulaiman 
and Mr Justice Sen. 

KUNDAN LAL AND OTHERS— 
DsFENDANTS—APPELLANTS 
Versus 
RAJ BEHARI LAL AND ANOTHER— 
PLAINTIFFS AND RAM LAL AND OTHERS = 

DEFEND ANTS—RBESPONDENTS, 

Hindu Law—Jount family —Partrtcon—Separation 
of one member—Onus of proof of jovntness of reman- 
mng members —F'ather's power to settle accounts 

The effect of the separation of one co-parcenor of 


944 


& joint Hindu family from the others is m the first 
instance to put an endto the presumption of joint- 
mess but the separation does not necessarily have the 
effect of a complete disiuption of the jomt family 
The burden of proving that the remaming membeis 
continued to be joint or that they re-united wou.d 
be on those who assert such Jointness !p 246, col 1 

Balabux Ladhuramv Rukhmabar (1), Jag Prasa 
Rarv Swngari(2) and Palani Ammalv Muthurenkata- 
chala Monzagar (3), referred to 

The father of a joint Hindu family consisting of 
himself and his minoi sons represents this family 
to the outside world and 1s fully competent to settle 
accounts on behalf of the family,and a settlement 
made by him ıs not open to challenge or impeach- 
ment by his minor sons where there is nothing to 
show that the transaction was tainted by fraud or 
collusion or that the rightsof the minors were not 
sufficiently protected [p 227, col 1, p 248, col 1] 


First aopeal from a decree of the Fourth 
Additional Subordinate Judge, Aligarh, 
dated the 17th of July, 1925 

Messrs Iqtal Ahmad, Peary Lal Banerji 
and Satlanath Mukerji, for the Appel- 
lants. 

Dr. K N. Katju, Messrs. Shiva Prasad 
Sinha, Vishun Nath and Dr. K. N. Malaviya, 
for the Respondents. 


JUDGMENT. 

Sulaiman, J.—First Appeal No 441 of 
1925 and First Appeal No 196 of 1926 are 
connected, and are cross-appeals by defend- 
ants and plaintifis respectively arising out of 
the same suit for recovery of possession of 
the plaintiff's share of the property, and 
for the avoidance ofa deed of relinquish- 
ment, dated the 1¢th of February, 1924, 
executed by the plaintiffs’ father. The 
plaintiffs are thesons of Ram Lal, who was 
one of the sons of Nand Kishore 
Nand Kishore had twosons, Chaturbhoj 
and Ram Lal forming members of his 
jomt family and he had a third wife Musam- 
mat Chandan Kuar,who was not the mother 
ofeither of the sons. Chaturbho) institut- 
ed a suit for the partition of the family pro- 
perty in 1901 against his fatherand bro- 
ther and at a subsequent stage, his step- 
mother, Musammat Chandan Kuar was also 
impleaded The share of Chaturbhoj thus 
became one-fourth of the entire property. 
At that time Ram Lal was a minor and was 
impleaded under the guardianship of his 
father Nand Kishore The judgment in 
the case, printed at page 35, shows that the 
case was principally contested by Nand 
Kishore, and was ultimately decreed. A 
preliminary decree was passed for the 
partition of the family property and by a 
subsequent order, dated the 2sth of May 
1903 (page 43) four lots of moveable pro- 
perties were prepared out of which lot No, 
à was allotted te Ohaturbho), lot No. 
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l went to Musammat Ohandan Kuar, lot 
No 2 went to Ram Laland lotNo.4 to 
Nand Kishore, The deeree which was 
finally prepared on the 28th of May 1923 
(rage 44), however, only mentioned lot No 
3, which had been allotted to the plaintiff 
Chaturbhoj, although the operative portion 
of the order passed by the Judge under 
which the partition made by the Commis- 
&10ner was confirmed had mentioned all the 
four lots separately The zamındarı pro- 
perty was left undivided and a declaration 
of the sbares of the co parceners only was 
given  Chaturbhoj's one-fourth share was 
admittedly separated off We also find 
that Musammat Chandan Kuar got her one- 
fourth share separated through the Revenue 
Court. A record of the partition proceed- 
ings 18 to be found at page 71 which shows 
that there was an imperfect partition of a 
mahal under which patt: No, 1 was allotted 
to Musammat Chandan Kuar separately, 
patie No 2to Ohaturbhoj and patt: No 3 
remained Joint with Nand Kishoreand Ram 
Lal. Ram Lal attained majority sometime 
in 1911. In 1924 he, jointly with his wife 
acting as the guardian of their minor sons, 
executed the deed of relinquishment referred 
to above, which the plaintiffs now wish to 
impugn Under this deed, he admitted 
that accounts had been settled between him 
and Nand Kishore and recited the manner 
in which they had agreed toadjust their 
accounts, 

The plaintiffs came to Court on the al- 
legation that Ram Lal wasinsane and the 
deed of relinquishment obtained by him 
was obtained under undue influence and 
was ın no way binding on the plaintifis. 
They claim that the family,has been separate 
since the partition was made at the instance 
of Chaturbhoj, and that the share of Ram 
Lal and his sons has been one-fourth all 
along, They further claimed that Nand 
Kishore, who had continued to manage the 
property, was liable to render accounts and 
lastly they contended that no such account 
had been rendered and the deed of re- 
linquishment purporting to close the 
account was not bindingon them. They 
claimed an actual possession of the one: 
fourth share together with some property 
alleged to have been purchased with tbe 
money in the hands of Nand Kishore and 
also claimed mesne profits. The suit was 
contested mainly by thesonsof Ohandan 
Kuar who had been born subsequent to the 
partition brought about by the suit of 
Chaturbhoj. They pleaded that, although 
Ohaturbho] separated, Nand Kishore and, 
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Ram Lal continued to be joint and the 
family was joint, when these defendants 
were born with the result that they all 
shared in that half of the property, which 
remained in the possession of Nand Kis- 
hore. They further pleaded that the pro- 
perty which has been subsequently acquir- 
ed has been acquired not out of the money 
belonging to Ram Lil but out of the joint 
family fund, 10 which all the parties are 
interested. They, of course, pleaded that 
ihe relinquishment by Ram Lal was bind- 
ing on him andit was no longer open to 
his sons to re-open the accounts 

The learned Subordinate Judge has come 
to the conclusion that the family became 
separate after the suit of Ohaturbho] and 
that, therefore, Ram Lal and his sons were 
entitled to a one-fourth share which could 
not be diminished by the subsequent births 
of his younger brothers. He has further 
held that the plaintiffs havefailed to es- 
tablish that the deed of relinquishment was 
executed at the time when Ram Lal was of 
unsound mind and failed to prove the ex- 
ercise of any undue influence He has 
found that the deed of relinquishment is 
accordingly binding on the plaintiffs and 
the accounts must be deemed to have been 
fully adjusted. He has, however, omitted to 
give the plaintiffs a decree for mesne 
profits since the execution of the deed of 
relinquishment although 1t 18 admitted that 
the possession ofthe zamındarı property 
has continued with Nand Kishore and the 
defendants, and the name of Ram Lal has 
not been separately recorded in the reve- 
nue papers 

It will be convenient first to dispose of 
the question of fact whether the deed of 
relinquishment was obtained under undue 
influence orat a time when Ram Lal was of 
an unsound mind, This point 18 raised in 
First Appeal No. 196 cf 1926 The learned 
Subordinate Judge who heard the oral evi- 
dence, produced by theplaintiffs was not 1m- 
pressed by it and after examining the state- 
ment of those witnesses has come to the con- 
clusion that the evidence fails to establish 
that Ram Lal was of unsound mind. Ram 
Lal attained majority in 1911 and the settle- 
ment between him and Naud Kishore was 
not made till 1924 and there is no reason to 
suppose that any undue influence was 
exercised on Ram Lal. Havingheard the 
learned Advocate for the plaintiffs I am of 
opinion that this finding must be 
accepted. 

The next question 18 whether the separa- 
- tion of Ohaturbhoj brought about a dis- 
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ruption of the joint statusof the whole 
family. These questions of law which 
arise are concluded by the pronouncements 
of their Lordships of the Privy Council in 
several leading cases It wasclearly laid 
down in Balabux Ladhuram v. Rukhma- 
baz (1) that when one co-parcener separates 
from the others there remainsno presump- 
tion that the latter remain. united. Where 
16 18 necessary in order to ascertain the 
share of the outgoing member to fix the 
shares of the others, his separation must be 
said to be the virtual sepaiation of all. 
In such a case an agreement amongst the 
remaining co-parceners to remain united or 
to reunite must be provedlike any other 
fact. Their Lordships at page 735* further 
expressed a doubtas to an agreement for 
reunion being validly made by or on behalf 
of a minor member of the family. That 
when there hasbeen a separation among 
the members a reunion must be proved has 
been further laid down by their Lordships 
in the cass of Jag Prasad Rai v, iSingarr 
(2. The law has been lately clarified by 
the recent pronouncement in Palam 
Ammal v. Muthuvenkatachala Momagar (3). 
Their Lordships have made it clear that 
the mere fact of the ascertainment of shares 
does not by itself necessarily lead to an 
inference that the family had separated, 
inasmuch as there may be other reasons for 
such ascertainment, This is in no way con- 
trary tothe rule of law laid downin Balabuax's 
case 1l) that no presumption that they re- 
mained united remains It isalso clear that 
one member of a joint íamily may separate 
from the other members, while the other 
members may continue to remain joint. In 
Palani Ammal's case (8) their Lordships 
have laid down that without proving any 
Special agreement amongst the remaining 
members, the fact that the remaining 
members continued to bejoint may be 
inferred from the way 1n which their family 
affairs were carried on after the separation 
ofthe outgoing co-parcener Their Lord- 
ships have further remarked that if a joint 
Hindu family separates, the members may 


(1) 30 0 725, 70 W N 642, 5 Bom L R 469, 8 
Sa P O, J 470,301 A 130(P C) 

(2)86 Ind Cas 122 93 A L J 97, A I R 1925 
(PO)93,20 W N 229, LR 6 A (P O) 111, 27 
Bom L BR 760, 49 M L J 162,290 W N 941 

3 


PO 
(3) ài Ind Oas 333,48 M 25i, A I R 1925 P C. 
49,48M LJ 83, 6P L T 134,21 L W 439, (1925) 
M W N 330,3Pat L R 126,27 Bom L R 735,99 
OWN 846,23A L J 746,L R6A (P C) 143, 
521A 83(P C) . 
*Page of 30 O —[&d.] 
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agree to reunite, but such a reunion is of a 
very rare occurrenceand must be sirictly 
proved as any other disputed fact. 

In view of these observations of their 
Lordships of the Privy Council, it follows, 
in my opinion, that the effect» of the 
separation of Chaturbhoj was in the 
first instance to put an end to the presump- 
tion of jointness but 16 need not necessarily 
have had the effect of a complete dis- 
ruption of the joint family. The burden 
of proving that the remaining members 
continued to be jointor that they re-united 
would be on the plaintiffs who assert 
such jointness As Ram Lal was a minor 
member of the family at the time, I am 
doubtful as to whether a case of reunion. 
had it been set up on behalf of the 
plaintiffs, could have succeeded. But it 
does not follow that the plaintiffs are not 
entitled to show that in spite of the 
separation of Chaturbhoj, Nand Kishore and 
Ram Lal continued to be joint and there 
was no separation so far as the status 
of these two members was concerned In 
view of the observations of their Lordships, 
the continuanceof jointness is not the same 
thing asa re-union. 

The learned Advocate for the defendants 
urges that inasmuch as Ram Lal was a 
minor at the time and his gguardian was 
Nand Kishore, there can be no intention 
on the part of Ram Lal or Nand Kishore 
to bring about separation between them. 
He further points out that in the final 
decree which was drawn up by the Court, 
the share of Ram Lal was not actually 
separated and has relied on the admitted 
fact that there. was no actual partition 
of their shares in the Revenue Oourt and 
that all along Nand Kishore managed his 
own share and that of Ram Lal No doubt, 
these are circumstances which to some 
extent weigh on the sidedof the defend- 
ants. On the other hand, we have the 
clear fact that it was in the interest of 
Ram Lal that there should bea separa- 
tion. The mothers of Chaturbhoj and 
Ram Lal were dead and Musammat 
Ohandan Kuar, the third wife, had been 
newly marred. The subsequent births 
of other brothers would have the effect of 
reducing the shares of Ohaturbhoj and 
Ram Lal and it 38 not surprising that 
Chaturbho) intervened and got his share 
separated oif, It was equally for the 
benefit of Ram Lal that his share should 
remain in tact and be not affected by 
the subsequent births in the family. It 
is also an admitted fact that Musammat 
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Chandan Kuar, the mother of the present 
appellants, did proceed further im the 
matter and got her one-fourth share 
actually separated Although the ascertain- 
ment of Musammat Chandan Kuar’s share 
was necessary in order to determine the 
share which had to be allotted to 
Ohaturbhoj, it seems to me that after 
Chaturbho) had gone out with his share, 
in cass the remaining members intended 
to remain joint, their shares would have 
been thrown into the hotchpotch. The 
circumstance that Musammat Chandan 
Kuar, the mother of the present defendants, 
insisted on her share being separated 
shows that there was a general partition 
among the members of the family under 
which she was allotted a definite and 
specific share. The fact that the manage- 
ment of the shares of Nand Kishore 
and Ram Lal continued to be joint is 
obviously explained by the circumstance 
that Ram Lal was then a minor and his 
mother was dead. 

It, therefore, seems to me that there is 
nothing in the conduct of the members 
of the family subsequent to the partition 
which would show that Nand Kishore 
and Ram Lal continued to remain joint. 
Of course, there 18 no special agreement 
pleaded or proved. On the other hand, 
the circumstances indicate that there was a 
complete separation. 

Last of all, there 18 the deed of 
relinquishment executed by Ram Lal and 
his wife which I have held to have been 
executed voluntarily at a time when Ram 
Lal was possessed of a sound disposing 
mind. This document contains clear 
recitals to the effect that the shares of 
Ram Lal and Nand  Kishore had been 
separate though both were under the 
management of Nand Kishore The execut- 
ants have gone on to state that it had be- 
come necessary that accounts should be 
settled with Nand Kishore and that the 
whole income and mesne profits should 
be received and separate possession of the 
entire shares of moveable and 1mmoveable 
properties taken. They stated that the settle- 
ment of the account of the mesne profits 
from 1331F had accordingly been made and 
the amounts due from Nand Kishore had 
been realised after understanding the ac- 
counts and that all articles such as utensils, 
gold and silver ornaments, cash ete , 1n the 
possession of Nand Kishore had been re- 
ceived back and that not a single farthing 
on account of the executant’s share remain 
ed due by Nand Kishore, The deed furthe 
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recited that Nand Kishore had sold the 
share of Ram Lal along wıth hıs own share 
in certain villages ın Tehsils Atrauh and 
Iglas and with the sale consideration pur- 
chased in his own name some property in 
village Tholai and Mahmoodpur Janan and 
had got his name entered in public papers 
against the whole , and that the settlement 
with regard to this transaction was that 
Nand Kishore was solely responsible for the 
payment of the amount on the mortgage- 
deed, dated the 16th of December, 1922, 
under which money was raised for the 
purchase and that Nand Kishore and 
Ram Lal were to divide the p1o- 
perties purchased «half and half in heu 
of Ram Lal’s share which j had been 
sold. This settlement of account between 
the parties not only shows that there had 
been a complete separation of the status 
and that Nand Kishore and Ram Lal had 
been separate ever since the partition of 
1901, but further that the accounts between 
them were completely settled and adjusted 
and after the execution of this document no 
further sum remained due to Ram Lal 

The learned Advocate for the plaintiffs 
has contended before us that the minor 
plaintifis are in no way bound by the settle- 
meant of account by Ram Lal in case that 
settlement was not just and proper. Ram 
Lal was the head of the joint family consist- 
ingof himself and his two minor sons He re- 
presented this family to the outside world 
and was fully competent toenterintocontracts 
with the outside world for purposes of 
settlements of account. Nand Kishore should 
be deemed to be astranger to the family. 
A settlement of account between Ram Lal as 
representing his family and Nand Kishore, 
the person whe rendered account, was in 
the interest of the family and 18 binding on 
the family. Ido not think how the plaint- 
iffs can now say that they are not bound by 
itor that Ram Lal had no authority to 
settle the accounts on behalf of the family. 

It cannot, however, be disputed that even 
after the deed of relinquishment Nand 
Kishore and the defendants appellant have 
remained in pessession of the shares of Ram 
Lal and the plaintiffs Under an interlo- 
eutory order passed by this High Court cer- 
tain monthly allowances were directed to be 
paid by the defendants to the plaintiffs. 
With the exception of the amounts so paid, 
the plaintiffs have not had the enjoyment of 
the one-fourth share 

I would accordingly dismiss with cstis 
F. A. No 444 of 1925 and would allow F. 
A. No, 196 of 1926 ın part and modify the 
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decree of the Court below by giving the 
plaintiffs a further decree for mesne profits 
from the 19th of February 1924 till the date 
of the delivery of possession Future interest 
at 6 per cent. per annum on the amount of 
the mesne profits fromthe date of the de- 
livery of possession till payment willbe al- 
lowed. As the plaintiffs have failed sub- 
stantially I would direct that the plaintiffs 
should pay the costs of this appeal to the 
defendanisand should bear their own costs. 
The case would accordingly be sent down 
to the Court below for the passing of a final 
decree after the mesne profits have been. 
ascertained. 

Sen, J.—The facts which have given 
rise to the present appeal have been set out 
in the judgment of my learned brother and 
need not be recapitulated 

The mark and bent of the plaintiffs have 
been to get behind the partition in Chatur- 
bhoj's suit and the deed of relinquishment 
dated the 19th of February 1924. 

In 1901, Chaturbho) instituted a suit for 
partition against his father Nand Kishore 
and his minor brother Ram Lal. The suit 
resulted in a preliminary decree, followed 
in the usual course by a final decree for 
partition and the shares of the various 
members of the family, including that 
of the step-mother Musammat Chandan 
Kuar were separately allotted The plaint- 
ifs, who are the sons of Ram Lal, 
come into Court on the allegation that there 
was no separation between Nand Kishore 
and the other members of the family bar- 
ring Ohaturbho) and that they must be con- 
sidered to be the members of a joint Hindu 
family. 

The 1deal Mitakshara family is a thing of 
the past. Its vestiges are to be found in 
obseure out of the way corners in rural 
areas outside the disrupting influences ofthe 
modern conditions of hfe. Where these in- 
fluences are present, presumption in favour 
of the jointness of the family has consequent- 
ly grown weak. Presumption in favour of 
16s contmuance has grown feebler. The 
influences which have brought about the 
change may form an interesting chapter of 
social dynamics but cannot be exhaustively 
enumerated and 11 15 not necessary to enu- 
merate them for the purposes of this case. 
Where, on a partition, the shares of the 
various members of a Mitakehara family 
have been ascertained, the separation of the 
outgoing member 18 a virtual separation of 
alland there can be no presumption of 

cohesion as against disintegration. In the 
present case no re-union has either been 
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pleaded or proved. There is nothing, of 
course, to prevent the affinity of the other 
members of the family intending to remain 
and remaining joint. Complications may 
arise from the minority of individual mem- 
bers. There is nothing, however, to prevent 
a minor being taken inside the famuly fold 
through affection. To hold otherwise would 
be to introduce the sterihsing influence of 
a dead-lock which 1s not only opposed to the 
interest of the minor but would be in con- 
flict with tradition and experience attend- 
ing family lives amongst the Hindus be- 
longing to this province. 


The evidence 1n8 this case has been con- 
sidered in detail and elaborately analysed by 
my learned brother. I am in full accord 
with his conclusions. I find on the evidence 
(1) that Ram Lal was separate from Oha- 
turbhoj, (2) that the &eparation of Chatur- 
bhoj was the virtual separation of Ram Lal, 
(3) that the properties which were subse- 
quently acquired in the name of Nand 
Kishore were so done with funda belonging 
in common to Ram Lal and Chaturbhoj and 
belonged to them in equal moieties, (4) that 
Ram Lal was not a person of unsound mind, 
(5) thatthe deed of relinquishment dated 
the 19th of February, 1924, was executed by 
Ram Lal voluntarily and was not procured 
by any undue influence being brought to 
bear upon him, and (6) that the plaintiffs 
are entitled to mesne profits of the property 
in suit from the 19th of February, 1:24. 


The deed of relinquishment, dated the 19th 
of February, 1924, must be considered to 
have been executed Lv Ram Lal as the 
manager of the joint family consisting of 
himself and his sons who figure as plaint- 
iffs in the present action. There being 
nothing to show that the transaction in 
question was tainted by fraud or collusion 
or that the rights of the minor members of 
the family were not sufficiently protected 
the document ıs not open to any challenge 
or impeachment The plaintiffs have failed 
to prove any invalidating circumstance 
Under the circumstances, the deed 1n ques- 
tion must be upheld. Ram Lal in his capa- 
city as manager of a joint family, having 
acknowleged that Nand Kishore had ren- 
dered accounts, the plamtiffs as sons of 
Ram Lal were not entitled to rip the mat- 
ter open by means of the present suit I, 
therefore, am of opinion that F A No 444 
of 1925 should bedismissed and F. A. No, 
126 of 1926 should be allowed in part on the 
lines proposed by my learned colleague, 
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By the Court,—The order of the Court 
is that F. A. No. 444 of 1925 is dismissed 
with costs. 

First Appeal No. 196 of 1926 is allowed in 
part and the decree of the Court below 1s 
modified by giving the plaintiffs a further 
decree for mesne profits from the 19th of 
February, 1924, till the date of delivery of 
possession. Future interest at 6 per cent. 
per annum on the amount of the mesne 
profits from the date of the delivery of 
possession till payment will be allowed. As 
the plaintiffs have failed substantially, 16 18 
directed that the plaintiffs should pay the 
costs of thisappeal to the defendants and 
should bear their own’ costs. The case 18 
accordingly sent down to the Court below 
for the passing of a final decree after the 
mesne profits have been ascertained 

A. Appeal No 444 dismissed. 

Appeal No. 196 allowed in part 





ALLAHABAD HIGH COURT. 
ORIMINAL APPEAL No. 332 or 1929. 
May 7, 1929. 
Present:—Mr. Justice Boys and 
Mr. Justice Bennet. 

AZAM ALI—APP&RLLANT 


versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), ss. 302, 807— 
Murder—Duty of prosecution to prove fact of death 
—Motwe, importance of—Gap vn prosecution evidence 
—Duty of Court—Convictron based on speculation, ım- 
propriety of—Criminal Procedure Code (Act V of 
1898),s 423 (1) (b) (1)—Reversal of connection for 
murder—Pouwer to order re-trral for attempt to murder 
and causing grievous hurt 

Ina case of murder ıt is not necessary that the 
prosecution should be able to produce the dead 
body, but 1t1s essential that they should be able to 
prove to the satisfaction of the Court that the 
deceased was dead and that he was murdered by 
the accused [p 250, col 2] 

Though ıt is not essential to prove motive, it 18 
obviously one ofthe elements to be considered in 
determining the guilt of a person charged with mur- 
der [wd] 

Courts should not in a case of murder leap a 
gap in the prosecutien evidence and arrive, by a 
process of speculation, at a conclusion which there is 
no evidence to justify [p 255, col 2] 

Where the conviction of a person for murder 1s 
set aside by the High Court under s 423 (1) (b) (1), 
the High Court has power toorder his re-trial on 
the same facts for attempting to murder an unknown 
person and by such act causmg hurt to that person 
and thereby committing an offence under para H of 
8 307, Penal Code [p. 256, col 2] 

Oriminal appeal from an order of the 
Bessions:Judge of Shahjahanpur, dated the 


7th of March, 1929, 
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Mr. Satlanath Mukerji, for the Appel- 
ant. 

Mr. U. S.Bajpai,? Government Advocate, 
for the Crown 

JUDGMENT.—Azam Ali, son of 
Memmi, Sheikh, age 25, resident of Talai- 
ya Ghuran, Police Station Kotwali, 
District Shahjahanpur, appeals from his 
conviction under s 302 of the Indian 
Penal Code and a sentence of death. The 
case is one of a most difficult nature. As 
we are of opinion that a re-trial should 
be ordered, we will endeavour to say as 
little as posssible of our ressons for think- 
ing that there should be a re-trial It 
is, however, of course, unavoidable that 
we should say something 

The prosecution story is that one Musam 
mat Idia, a Bhatiarin woman, was living 
in the city of Shahjahanpur, 200 or 300 
paces away from the house of the accused 
Azam Ah. It was the practice of Musammat 
Idia to go out during the morning to 
collect refuse. Her husband had been 
hving with her. There were also in her 
house, according to the  firet report by 
Shabrati, her husband's cousin, three 
small children, but according to the 
evidence of the same man four little 
children. She had also ason the eldest, 
of about 15 or 16 years of age, who 
apparently was not living with her. Some 
time, it is not stated how long, before 
the 28th of November, 1928, the husband 
Maqsad is stated to have left Shahjahanpur. 
He 18 variously stated to have gone to 
Moradabad "for the cultivation of melons”, 
and to have gone to Lahore. Strongly 
enough nothing further has apparently 
been heard of him, judging from the 
record throughout the trial. There may 
be no significance in this It may only 
be due to the fact that the (surrounding 
circumstances have not been put before the 
Court with the care which should have 
been exercised. It was, to say the least 
of it, desirable that the Court should 
know what the husband had tosay as to his 
wife’s being missing. 

It 15 said that in the early morning 
about sunrise on November 28th, 1928, 
Musammat Idia went out as usual to 
collect refuse taking with her her refuse 
basket and her broom, The first report 
stated that she had gone out at 10 4. m. 
and had not returned since. The dis. 
crepancy between “sunrise” and 104 m. 
again may not be of real significance. 
Some attempt has .been made to ,explain 
it, and the discrepancy was possibly due 
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to misunderstanding on the part of one 
person or another. At any rate, since 
l0a.m at the latest Musammat Idia has 
never been seen again. It is, of course, 
possible that her disappearance is due to 
some other cause than her having been 
murdered in Azam Ali's house It igone 
of the facts which we have had to con- 
sider, At 6-30 p.m on the evening 
of the 28th of November, 1928, Shabrati 
made a report at the Police Station 
which is to be found at page 5 
of the paper book, narrating the 
circumstances of Musammat Idia's dis- 
appearance and expressing anxiety. Musam- 
mat Idia is said in that report to have 
been wearing “silver kharua and chhanna, 
two silver chums on each wrist, a silver 
kanthsari containing 10 beads and four 
earrings" The report concludes with 
the remark that the complainant waa 
told that investigation would be made 
and he was to go away. As a result of 
the investigation the evidence of Musammat 
Dallo was obtained to the effect that ghe 
had seen Musammat Idia about nine 
paces from the house of Azam Ali, and 
the witness adds “She then went to 
the house of Azam Ali when I left her.” 
In the same compound apparently as the 
house of Azam Ah there lived his step- 
mother Musammat Akbari and Musammat 
Akbarrs brother Shaukat Ali, and the 
man ealled Inayat, who was living inone 
of the houses in the compound as a 
tenant of Musammat Akbari. This man 
Inayat purported to have been leaving 
his house about sunrise on the morning 
of the 28th in order to return to his 
village Mohammadi with his family. He 
said that he passed through the compound 
to goto the gate He saw Azam Alı sezə 
and beat and drag into his house some woman 
but he could not say what woman. Rustam, 
who lived not in the same compound 
but in a neighbouring house, stated that 
in she early morning he had heard some 
woman calling out, and the voice seemed 
to comefrom Azam  Ali's house, “Alas 
He has killed me” (“har re mar dala") 
The Sub-Inspector tells us that he left the 
thana at 9 o'clock to make an investigation. 
This part of the case is not easy to 
understand. He was at the thana at 
6-30 P. m. when the report of Musemmat 
Idia being missing was made But then 
all that we know 1s that the reporter was 
told that investigation would be made 
and he was to go away. In his evidence 
the Sub-Inspector says that he got to the 
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at ths house.was about three furlongs 
from the Kotwali. He does not explain 
in his deposition what happened between 
630 p.m and 9P M or what took him 
to the house of Azam Ali. Buta report 
(Ex, E), printed at page 7 of the paper 
book, and which purports to have been 
made ın the General Diary at 4P. m. on 
the 29th of November, 2 e, the next day, 
gays that “at the time of departure 
yesterday it was learnt through a reliable 
source that Azam Ali mentioned above 
had shut up à woman in the small room 
in which he lived and was beating her 
very mercilessly in the morning and that 
her cries and wailings were heard by 
the people in the muhalla, On the basis 
of this information I arrived at „the 
house of the aforesaid Azam Ali.” It 
will be noticed that the Sub-Inspector 
speaks of a rumour which he had heard 
through a reliable source having reference 
to Azam Ali and the beating of a woman. 
We are not told what his reliable source 
was or when he heard this rumour. 
It is manifestly a pomt that ought to 
have been elucidated, not necessarily as 
evidence against Azam Ali but asa 
matter which would have thrown a 
valuable light on the facts of the case, 
for there are other references in the 
record to the existence of sucha rumour. 
If this had been properly before the Court 
it would at least haveshown that Rustam 
Al's evidence was possibly nota very 
late unvention ‘The Sub-Inspector arrived 
then at Azam Ali's house at about 9P w. 
He found ıt locked and sent for two 
search witnesses Audhbehari and Bhag- 
anug He broke open the lock and seeing 
signs of blood in the room be thought ıt 
better to send for the Tahsildar, who came. 
As aresult of the search there were found 
the articles detailed at page 8 of the 
paper book, It 18 gufacient to say that 
hese articles were spattered with 


most of t 
blood, some very little, some soaked in 


nd that there was a large patch 
ena in the middle of theroom. He 
also found signs of something or somebody 
having been dragged either from the room 
outside to the chabutra or across the 
chabutra to the room. Some women 
and Shabrati were sent for with a view 
to identifying if possible the ornaments, 
and according to the prosecution story 
they identified the pota and four churis 
and some keys as belonging to Musammat 
Idia. All the,olood that was examined 
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on the various articles has been found 
to be human blood with the exception 
of a minute spot of blcod on the pota 
which was exhausted in the examination 
by the Chemical Examiner and there was 
nothing left to be sent to the Imperial 
Serologist, Amongst the articles is a 
“pharua’ or spade of the shape used for 
collecting dung, and not only was it 
stained with blood, but there was along 
black hair on it, and there can be 
little doubt that 16 was used for the 
assault which was apparently committed on 
some human being in that room. 

We have had to examine with very 
great care the evidence that has been 
produced to establish this story and our 
burden has been very very much the 
heavier because the case has neither been 
well investigated nor well tried There 
are countless points which should have been 
elucidated and no attention has been paid 
to them 

Itis manifest that in order to bring 
home the charge of murder of Musammat 
Idia against Azam Ah ıt was not necessary 
that the prosecution should be able to 
produce her body, but it was essential 
that they should beable to prove to the 
satisfaction of the Court that she was 
dead and that she was murdered by 
Azam Al. 

Though 1616 not, of course, essential to 
prove motive itis equally obviously one 
of the elexents to be considered in the 
ease. We may dispose of this by stating 
ab once that while suggestions have been 
vaguely made, there 18 admittedly no evi- 
dence worth the name of any motive 
whatever. 'Thereis a hint that Musammat 
Idia was comely but atan earlier stage 
Shabrat1 said she was between 40 
and 50. Thera isa suggestion that some- 
times quarrels arose between these gari 
owners and ekkawalas on the one side and 
the women who desired to collect the stable 
refuse on the other. But there ıs no hint 
of any sort or description that Musammat 
Idia and Azam Ali had ever before come 
into contact even in the most ordinary way. 
Much less 18 there any evidence whatever 
of any intrigue or any evidence whatever 
of any prior quarrel. On the other hand 
the evidence of Inayat, who had lhved in 
the compound for two months previously, 
is to the effect that he had never eeen the 
woman there before The suggestion of 
murder for the sake of her ornaments is 
equally untenable She was evidently a 
poor woman and there is no suggestion 
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Evidence Act give evidence ofso much of 
a confession made to the Police as may 
have led to the discovery of any fact. Mr, 
Simpson was allowed by the Magistrate to 
give evidence to the following effect;— 
“The accused had voluntarily told me 
that he had thrown the dead body into 
Dakka tank (again said subsequently) into 
Garra river. J, therefore, sent for.a motor 
lorry and went tothe;nver Garra along 
with the accused and the Sub-Inspector. 
As pointed out by the accused I had two 
men dive into the river and had it searched 
but the dead body was not found. After 
that the accused took usto Dakka tank, 
There was not much water in the tank, 
I had a search made 1n all the directions 
The dead body was not found. In the 
course of this (investigation) when the 
accused told me that he took the dead 
body on Nanhu’s ekka, I went to see 
Nanhu's ekka. 1 examined two of his 
ekkas. No blood stains were found on 
them,.... .. .. B. Jagannath Prasad, the 
Investigating Sub-Inspector (1e. the Officer 
responsible for the investigation in this 
case) had gone with me to inspect the 
locality.” No one can read this without 
being satisfied of two things’ firstly, that 
the accused was never from first to last 
intending to make a voluntary confession, 
and, secondly, that the evidence was, on the 
face of ıt, wholly inadmissible. The con- 
clusion from the first point can only be 
that pressure had been brought to bear on 
Azam Alito make him confess, and that 
such pressure was brought to bear 1s clear- 
ly proved from the fact that he did not 
show the Police anything at all but only 
gave them so-called clues which were 
absolutely false. He must have been 
either confessing willingly or have had 
illegal and improper pressure brought to 
bear on him. Had he been confessing will- 
ingly there isno reason why, if he really 
knew anything about the body, he should 
not have disclosed it. This conclusion 
might not have been justified fiom the 
mere fact that nothing was found at the 
place in the river which he first pointed 
out, but it is conclusively established by 
the fact that, kaving first pointed out a 
place ın the river, he then pointed out a 
place in a tank. The conclusion from the 
whole of the record is that there 18 not an 
atom of evidence indicating how or when 
the body, or the living person whose blood 
had been shed 1n that room, was removed. 


We next turn to the important question 
whether Musammat Ydis 18 actually dead or 
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only missing, and whether, if she is dead, 
she 1s to be identified with the human being 
who was assaulted in Azam Ali’s room. 
The Orown relies upon, firstly, the fact that 
she ismissing. That 1s clearly by itself 
not sufficient. Next, reliance was placed 
by the Government Advocate on the 
woman's basket and the ornaments said to 
have been found ın the house. That basket 
18 not a serious item ofthe evidence It is 
admittedly a basket such as all these 
Bhatiarin women use. Itis such a basket 
as may well have been used by any ekkawala, 
and no real stress has been placed upon it. 
Musammat Idia 1s said to have started out 
with such a basket but also with a broom. 
No broom has been found in Azam Alis 
house, or left behind in the compound; 
and no suggestion is made as to why Azam 
Ali should have removed the broom. 
Coming to the ornaments, these are the 
really seriousitems in the evidence said to 
connect the missing Musammat Jdia with 
the person who was assaulted in Azam Ali's 
room. The first striking feature of these 
ornaments 18 that oneof them is an article 
described as a "pota". Itisa@ small string 
wristlet or child’s anklet consisting of 16 
small silver beads threaded on cotton or 
black string. Witnesses purport to have 
identified it as belonging to Musammat 
Idia It was manifest when ıt was produc- 
ed before us that ıt bore the appearance of 
being a small child's ornament and not that 
of a woman at all, and 1n faet we found from 
the record that 1618 even the case for the 
prosecution that ıt belonged not “to 
Musammat Idia at all except in the sense 
that ıt 18 said to have been an ornament 
belonging to one of her small ‘children who 
was actually living at the time in the house, 
When we asked the Government Advocate 
to suggest how one of the small children’s 
ornaments should have found ite way into 
Azam Ali's house, he was unable to suggest 
any rational explantion. Ifthe child was 
wearing the ornament it is impossible to 
understand why Musammat tidia should 
have taken it off and taken it with her 
when she went on her ordinary duty to 
collect refuse There is nothing about it 
which suggests that ıt was in need of 
repair. Tne ends of the black strings are 
in fact securely joined together, wound 
round and round, and firmly knotted, and 
it manifestly has been so secured for some 
time past If ıt had fallen off the child's 
wrist, there 18 no conceivable reason why 
Musammat Idia should have taken ıt with 
per. It 1s needless to follow the other 
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least a grievous assault had been commi 
must to any mind very very strongly 
gest that there was a definite connec 
between the two facts But ıt 18 impos 
fora Court in a matter of life and deat 
leap a gap 1n the prosecution evidence 
to arrive by aprocess of speculation ; 
conclusion which there is no evidenc 
justify. We are, therefore, of opinion 
the charge against Azam Alı of having 1 
dered Musammat Idia must fail, and u 
the provisions of s. 423 (1) (b) (1) we rex 
the finding and sentence 

We have now to consider another as 
of this case. Hitherto we have consid 
the question whether a charge of mur 
ing Musammat Idia was established ag: 
the appellant and for that purpose we | 
haa to consider what evidence there 
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might have got on to the'oclothes either 
when they were lying on the ground at the 
time of the assault or by being thrown on 
the ground after the blood had been split 
there. The third alternative is that there 
might be no satisfactory conclusion at all 
to be drawn from the nature of the blood 
stains. In the Sessions Court no attempt 
appears to have been made to consider 
which of these three conclusions was the 
correct one. We have, however, here 
examined these garments with care. In 
regard to the shirt we may say that in our 
view the appearance of the blood stains on 
it 18 consistent with the idea that their 
origin might be due to blood having fallen 
there on during the assault, or that the 
blood might have stained the shirt owing 
to 158 being thrown on the ground after the 
assault had been committed. We only 
pause to noté that there is apparently a 
foot-print of blood on the shirt. Bat the 
appearance of the dhotw 18 much more 
suggestive. The evidence 1s that when 16 
was found it was folded double and from 
the coimeidence of the blood stains it 18 
apparent that it was thus folded when the 
stains came upon it. But this is nof all, 
If the dhotz be spread out to its full length 
and width on the ground the soiled marks 
of wearing apart from the blood at all, show 
very clearly that it had been worn for some 
considerable time subsequent tothe last 
occasion on which it was washed. The 
dhobt says that the last occasion on which 
he had washed the garments was about 8 or 
10 days before he had them shown to him 
for identification and that was on November 
29th, However that may be, the dirt which 
had affected the dhotw through its being 
worn a considerable timeis very clearly ap- 
parent on the garment There are very clear- 
ly separately visible and identifiable the por- 
tions of the dhot: which were exposed to 
ordinary dust and dirt, and the portions 
which were protected from ordinary dust and 
dirt when worn are clearly identifiable as 
clean It then becomes immediately ap- 
parent that the clean portions of the dhott 
which were inside when worn and so pro- 
tected from anything which affected the 
dhota when being worn, are absolutely free 
from blood. One conclusion is strongly 
suggested and that 18 that the dhot was 
being worn in the ordinary way on the 
body of some person at the time the blood 
stains came upon it. The prima facie con- 
clusion, then, that we have been impolled to 
drawis thatsome human being was very 
grievously assaulted 1n that house and by 
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someone who was wearing a dhoti belonging 
to the accused. Add to this the fact that the, 
accused, so far as the evidence goes, did 
not appear in the house or ın the compound 
in which his house 1s situated subsequent- 
ly to the early morning of the 28th, but 
tookzhis ponies and carnage away to the 
house of another person and spent the 
night there. There are at any rate mate- 
rials for considering whether it 1s not es- 
tablished against the appallant that he did 
at least grievously assault some human be- 
ingin his house on or about November 
28th, 1928 We have next to consider whe- 
ther, 1f this be our view, while setting aside 
the conviction for murdering Musammat 
Idia we could properly arrive at a convic- 
tzon on any other charge. We do not think 
it desirable ourselves to arrive at such a 
conviction for the simple reason that it 
might be said on behalf of the appellant 
that his whole effort during the trial had 
been directed to establishing that he did 
not murder Musammat Idia and that he has 
in the view of this Court succeeded in 
showing that that offence was not proved, and 
that he was not charged with the offence of 
committing grievous hurt on or attempting 
to murder or murdering some person un- 
known ın his house. The next question 
then we have to consider is whether we 
ought to, and whether we can, direct a re- 
trial in this case. We have already refer- 
red to the provisions of s, 423. Unders 423 
(1) (b) (1) we have reversed the finding and 
sentence and we can further proceed to 
order the appellant to be re-tried. Section 
403 (1) forbids a re-trial only where a person 
has been convicted or acquitted and such 
conviction or acquittal remains in force, 
We have set aside the conviction and it 
is no longerin force, noris there any ac- 
quittal in force. 

We have found the setting out of our 
views in regard to the evidence unavoid- 
able, but the trial Court will bear in 
mind that the appellant may not have 
had any clear indication that he must 
meet someof the aspects of the case on 
which we have laid stress, and that Court 
will no doubt approach the case with a 
wholly open mind, and will give the 
appellant ihe opportunity of producing 
apy further evidence that he may desire 
to produce We cannot lay too much 
stress on this point that the trial Court 
must approach thecase with a wholly open 
mind. There will be no need for any 
further Magisterial inquiry, but it will 
be open to the Magistrate to examing 
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any further witnesses under the provi- 
sions of s. 219 of the Code of Criminal 
Procedure, and ıt may be desirable that 
the prosecution, ifthey desire to produce 
any further evidence at the trial, should 
have the witnessesso examined It will, 
of course, further be open to the prosecu- 
tion to tender allor any of the prosecu- 
tion witnesses who have already been 
produced, or to omit such of the witnesses 
already examined whose evidence the 
Crown does not consider relevant to the 
amended charge. In framing the charge 
upon which the appellant will be retried 
we have, in the absence of any evidence 
establishing the death of the person assault- 
ed, refrained from framing a charge of 
murder. 

Before concluding it is desirable to 
summarise some of the points on which 
the investigation and the trial have been 
80 defective that ıt has been quite im- 
possiblefor us to arrive at a clear concep- 
tion of the facts :— 

The accused denied that the room in 
question was his living room. There 1s 
no evidence of any charpai or any cooking 
utensils or other small articles such as 
living room might be expected to contain 
having been found there, or in the other 
room described as 'zanana" on the map. 
The accused was not asked if he would 
like to say where he did live. A pestle 
is the only article in the nature of a food 
utensil found and of that, curiously enough 
the accused denies ownership though he 
admits that the dhoti and shirt are his. 
This whole question is left in obscurity. 

The evidence leaves in doubt where 
actually Musammat Akbari and her family 
and Shaukat Ali were living. In speak- 
ing of this we have had to say “apparent- 
ly." Had the facts been known with 
certainty, it is probable that valuable con- 
clusions might have been drawn. 

Failure to make it clear when it was first 
known and how that an assault, at least, 
had been committed in that room. 

Failure to put on record when the hus- 
band of the missing woman went away and 
what he had to say about his wife. 

Failure to put on record full evidence 
about the keys. 

The reprehensible way in which the 
ornaments were shown without any test 
to the witnesses, 

The reprehensible effort to extorta con- 
fession. 

The failure to make it clear that Rustam 
was really in a position to hear anything, 
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The failure to devote any attention to 
the examination of the dhot: and shirt. 

The failure of the Sub-Inspector to put 
ihe articles immediatly into the malkhana 
and to make any proper report. 

Failure to produce or explain the ab- 
sence of Asghar from the witness-box. 

Failure to get any finger-prints though 
these must have been easily available from 
the Pharua and doors, 

These are matters that immediately sug- 
gest themselves. The list does not purport 
to be exhaustive. 

In conclusion having reversed the con- 
viction and sentence we order that Azam 
Ali be retried on the following charge:— 

That you Azam Ali on or about the 28th 
of November, 1928, at Mahalla Talaiya 
Ghuran, in Shahjahanpur city, attempted 
to murder a person unknown, and by such 
act caused hurt to that person, and thereby 
committed on offence punishable under the 
second paragraph ofs. 307 of the Indian 
Penal Code and within the cognisance of 
the Sessions Court of Shahjahanpur. 

The trial Court will have, of course, the 
usual power to amend the charge in accord- 
ance with law if it sees fit. 

A. Re-trial ordered, 
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JUDGMENT. 

Mukerji, J.—This 18 an appeal by one 
who was the defendant No.1 in the suit out 
of which this appeal has arisen. There was 
a family consisting of three persons 
namely Babu Ram, the father (the defend- 
ant No. 2 in the suit) and his two sons 
Brijraj Singh and Raghuraj Singh, the 
plaintiff-respondents. The family was a 
joint one. The plaintiffs were respectively 
8 years and 9 months old at the date ofthe 
institution of the suit. The father, Babu 
Ram borrowed money from the appellant 
Lala Kishan Sarup from time to time on pro- 
missory notes and Kishan Sarup instituted 
a suit for recovery of his money against the 
father alone on 14th November 1925. There- 
upon, the two plaintiffs of the present litiga- 
tion filed, against their father, a suit to 

“ which the appellant was not made a party 
for partition, on 18th November, 1925. The 
decree in the appellant's suit against Babu 
Ram was passed on 15th December, 1925. 
The partition suit was decreed ex parte on 
13th January, 1926. Having got their pre- 
liminary decree for partition, the plaintifi- 
respondents instituted the present suit to 
obtain a declaration that the appellant. 
Kishan Sarup, was not entitled to execute 
his decree against the two-thirds share that 
have been declared, by the partition decree, 
to be the plaintifis’ property. They also 
asked for a perpetual injunction restraining 
Kishan Sarup from executing his decree 
against those shares. It does not appear 
thatthe preliminary decree for partition, 
which will befound printed at p 103 of the 
record was ever followed by a final decree 
or by actual partition of the family pro- 


perty. 
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The basis of the claim of the respondents 
was that the father Babu Ram fell into bad 
company and squandered money on im- 
moral purposes. The plaintiffs have got 
their two-thirds share separated by partition 
and therefore the father's debts are not re- 
coverable from the plaintiffs’ two-third 
Share. It will be noticed that the plaintiffs 
did not say that their father's debts 
were, in any way, tainted with immorality. 
An issue however was framed on that point, 
so we havetaken it for granted that there 
was such a pleading as that, on behalf of 
the plaintiffs, 

The defence of the appellant was that 
the father had a good character and was 
frugal in his habits, that the debts were not 
tainted with immorality, that the partition 
took place after the family property bad 
been attached before judgment and the 
partition was ineffective as against the 
realisation of the plaintiff's debts, that the 
partition was a collusive transaction and 
that the entire property of the family in 
the hands of the father and the sons was 
bound to pay the plaintiff's debts. 

The learned District Judge, who tried the 
suit, came to the conclusion that the debts 
contracted by the defendant No. 1 with the 
appellant were tainted with immorality, 
that the partition was one effected in good 
faith, that it was not vitiated by the attach- 
ment before judgment and that the result 
of the partition was that the property in the 
hands of the sons could not be proceeded 
against by the appellent. 

At an early stage of the suit there was a 
third defendant, but he was sent away from 
thesuit and we are no longer concerned 
with him. 

In appeal, all the findings of the learned 
District Judge have been challenged. The 
points that have to determine, therefore are: 

1. Whether the debts on foot of which 
the appellant obtained his decree were taint- 
ed with immorality ? 

2. If not, whether the fact that the plaint- 
iffs obtained a partition decree exempta 
their two-third share from being taken in 
execution of the decree passed against their 
father ? 

3. What is the effect of the attachment 
before judgment on the partition ? 

Whether the partition was effected in 
good faith? 
- Point No 1. 


In his judgment, the learned District 
Judge concedes that there is not much in the 
oral evidence adduced by the plaintiffs, 
apart from the evidence of Chaudhari Raghus 
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bir Singh, which may command confidence. 
I am clearly of opinion that the evidence 
adduced, including the evidence of Ohau- 
dhari Raghubir Singh, is entirely insuffici- 
ent to prove that Babu Ram was leadingan 
immoral life, much less is it sufficient to 
prove that the particular debts which he con- 
iraeted with Lala Kishan Sarup, were taint- 
ed with immorality. It has not been dis- 
puted before us that general evidence of 
immorality on the part of the father is not 
enough for discrediting the debt 1f there be 
no evidence to connect 1$ with immorality. 

In view of the fact that I am disagreeing 
with the opinion of the District Judge on 
the oral evidence, I propose to read the evi- 
dence adduced on respondente! behalf in 
some detail 

* * * * * 

In the result, I hold that the plaintiffs 
have utterly failed to prove that the debts 
on which the appellant obtained his decree 
were 1n any way tainted with immorality. 

Point No. 4. 

Onthe question whether the partition 
was effected ın good faith, we may take ıt 
thatit was effected in good faith If, the 
idea was, as it must have been, that the par- 
tition would save two-thirds of the family 
property from payment of the just debts of 
the father, a partition with this object 
may have been really sought for How far 
it willsucceed in its object will be con- 
sidered under the issue No. 2. But if the 
well-wishers of the sons believe that they 
can save two-thirds of the property by 
merely suing for partition, there would be 
no reason to think that a partition was not 
meant to be effected. In this sense, and 
in this sense alone, I am prepared to hold 
that the partition was asked for in good 
faith. There was no question of the father 
and the sons finding 1t inconvenient to live 
together. But that need ‘not be the only 
reason for Separation of the family. 

Point No. 3. 

I have already mentioned that the appel- 
lant, as soon as he filed his suit on the 
promissory notes, obtained an order for 
attachment before judgment, The question 
is whether that attachment in any way 
stands in the way of the partition suit. 
Partition 18 not alienation. The result of 
partition is only this that what was held 
jointly by several members of the family 
came to be held in severality by the same 
parties. I hold that the attachment does 
not affect the partition. 

: Point No. 2. 
Now comes the most important point in 
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the case. In view of the fact that it has 
been strenuously contended on behalf of 
respondents that after the partition decree 
or even after the filing of the suit for 
partition, the father's creditor cannot pro- 
ceediagainst what is now the sons’ separated 
share in the property, in order to realise 
simple debts against the father already 
existing and payable by the father at the 
date of the institution of the suit for parti- 
tion, I propose to discuss the point at some 
length. Personally speaking, the contention 
of the respondents would seem tome to be 
very startling indeed. But forthe fact 
that a contrary view has been taken some- 
times, I have thought that the point was 
not even open to argument. 


The position is this. In a Mitakshara 
joint family consisting of the father 
and sons, the father may, “by incur- 
ring debt, so long asit is not for an im- 
moral purpose, lay the estate open to 
be taken in execution proceeding upon a 
decree for payment of the debt.” [See Brij- 
narain Rat v. Mangla Prasad Rar(1)). Their 
Lordships of the Privy Council have from 
time to time, pointed out that thisis the rule, 
although there are two conflicting principles 
recognised by the Mitakshara Law. One is 
that the joint ¿family property is meant 
for the support of the entire family and 
except in the case of distress, a single 
member, even the father, cannot dispose of 
it. Thesecond principle is that it is the 
pious duty of a son to pay his father’s debts, 
not tainted with immorality. The strict 
rule of Mitakshara Law would make the son 
even personally liable to pay the father's 
debt where there was no family property out 
of which 1$ might come. The Anglo-Indian 
Courts have put a restriction to this extreme 
tenet of law, by laying down (in the case of 
Bombay, there was a recourse to legislation) 
that the hability exists only so far as the 
son’s share in the Joint family would go and 
not beyond that. If we just ponder over 
ihe reason why the law-givers of old 
countenanced the two apparently con- 
tradictory proposition, the reason would be 
entirely clear. lt is true that the family 
property is the means of the support of the 
family and must not be lightly handled by 
any one of the membersoi the family. On 
the other hand, the father of the family, 


(1) 77Ind Oas 689, 46 A 95at p 104, 21A. L 
J 934, 46 M L J 23, 5P.L T.1, 928 O. W.N 
253, (1924) M W. N. 68,19 L W. 72;2 Pat L R, 
4l, 100 & A LR 82, A I R 1924 P. O 50, 33 M. 
L T 457,28 Bom, L R. 500, 11 O. L J. 107; 51 I. A 
129, 10. W. N. 48, 41 O, L, J, 232 (P, O) 
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in order that the family might live, must 
have credit in the market. Otherwise, 
everybody with whom the family has to 
deal would know that any loan granted to 
the family could not be recovered without 
perhaps the strictest proof that the loan 
was required for the purposes of the 
family. The father had to be trusted; 
otherwise the sonscould not be brought 
up. Oredit, therefore, was given to the 
father by making it a rule, that not 
only the father shall pay the debt Dut 
so shall the sons. It was believed to 
be a disgrace that a man should contract 
a debt and heshould die without having 
made that good The result was that even 
the sons and grand-sons were called upon 
to pay the debt of the father and grand- 
father. The Bengal school of law have 
improved on this position and have made 
the father, even where the property is 
entirely ancestral, thefull master of the 
entire property, in his life-time. 

The Mitakshara law, therefore being 
what it 18 (as quoted above from the latest 
Privy Council case on the point), the ques- 
tion arises, could the father and sons 
defeat the substantive right of the creditor 
to proceed against the family property by 
merely agreeing, among themselves that 
from a particular moment they would hold 
the property in severality and not jointly. 
The remedy of the creditor to proceed 
against the entire family property is not a 
mere matter of procedure, but it 19a 
substantive right. It is on the faith of the 
joint family property that the creditor lends 
money, and although he does not take any 
charge or mortgage, he knows that he has 
some security at least for his money. 
Otherwise, he would not lend it. It would 
be disastrous, 1f one fine morning, the 
father and the sons were to tell the creditor 
that, on the previous evening the father 
and sons had sat together and had agreed 
that from the next morning they should 
become separated members and that, there- 
fore, the creditor could recover his money 
only from what had been given to the father 
as his share of the joint family property. 
If as is surely the case, for effecting a partı- 
tion, mere volition on the part of the 
members of the joint family is enough, ait 
is not necessary to go into Court for the 
purpose. In such circumstances, there 18 
the debt of the father which, for all prac- 
tical purposes, was payable out of the pro- 
perty belonging tothe father and the sons 
and there jare the debtors in the shape of 
the father and his sons, Simply because 
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the debtors agree thatthey shall no longer: 
be joint, the debts gone, so far as the sons’ 
Share is concerned, which, in many cases, 
would be many times the father’s share. 
Can this proposition be sound? 

It has, sometimes, been argued that a 
simple creditor has no charge on the family 
property and if he be permitted to follow 
the property, after partition, in the hands 
of the sons, the Courts will virtually be 
giving the creditor a charge onthe pro- 
perty. This argument, in my opinion with 
all respect, is entirely, fallacious. The 
family property does not cease tobe the 
family property simply because it has been 
decided to enjoy ıt separately by the father 
and the sons. Only the mode of enjoyment 
has been changed and notits character or 
its habiity, if any existed. "Take the case 
of & debtor who 18 not à Hindu governed by 
the Mitakshara law. Heis an unsecured 
creditor. If he chooses, the debtor may 
sell away his entire property, leaving 
nothing out of which the creditor may 
realise the debt, If such a debtor dies and 
if the creditor proceeds against his property 
in the hands of his son,nobody will ever 
suggest that the creditor had a charge 
against the property and he 18 following up 
that charge in the hands ofthe deceased 
person's son. The result of the doctrine of 
pious duty of a Mitakshara son to pay his 
father’s debt is, for all practical purposes 
the same asto make the father the absolute 
owner of the property so far asthe pay- 
ment of his personal debts, not tainted with 
immorality 18 concerned. 

Let us take, again, this case. A father 
governed by the Mitakshara law dies while 
joint with his sons. After the death of 
the father, the sons dividethe family pro- 
perty among themselves Oan it be argued 
that an unsecured creditor of the father 
cannot proceed against what was the joint 
family property in the life-time of the 
father, simply because the sons have effect- 
ed a partition. I supposesuch an argument 
will not find favour with anybody. If such 
be the case what difference should it make 
if a partition be effected 1n the life-time of 
the father himself? 

If a Mitakshara father contracts a debt, 
after separation from his sons, there 18 
no liability 1n the sons to pay their father’s 
debts, The reason is not the separation of 
the sons but ıt 18 this. The pious duty of 
the son, to pay his father’s debts has been 
limited by Anglo Hindu Law to what is the 
joint family property ofthe father and the 
sons, It1s this property to which a eredi. 
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tor looks for payment when he lends money 
to the father. In the case ofa separated 
father there is no property in the hands of 
the father other than what 1s his ‘own, 
unshared by anybody else. The father 
cannot sell his sons divided property to pay 
his own debt contracted after separation, 
In the circumstances, although the sons 
may be under a pious obligation to pay 
the father’s debt, there being no property 
jointly held by the father and his sons the 
property in the hands ofthe sons is not 
liable. The creditor while lending the 
money has looked upon the property in the 
hands of a separated father alone to find out 
how far he could give his debtor credit. 

On principle, therefore,it must be held 
andl do hold that what was jomt family 
property in the hands of the father, at the 
date of his incurring the last one of the 
debts in question, may be  proceed- 
ed against by the appellant although 
some of the property 18 now in the 
hands of the sons, to realise the decree 
passed against the father. 

As regards authority, almost all the High 
Courts have taken the same view as mine, 
though sometimes after some conflict of 
opinion. In the’ Madras High Court, for a 
time the view of the law was uncertain. The 
Full Bench case, however, of Subramama 
Ayyar v. Sabapathy Ayyar (2), settled the 
law so far as that Court was concerned. 
Three learned Judges as against two others 
held that “a simple creditor of a father 
in a joint Hindu family is entited to recover 
the debt from the shares of the sons after 
bona fide partition...between the father 
and the sons.” The case cf Ramachandra 
Jagannatha Rao v. Viswesam (3), was ap- 
proved. It follows that this case over-rules 
the earlier cases in which a contrary opi- 
nion was enunciated including the case 
of Peda Venkanna v. Sreenivasa Deeksha- 
tutu (4). 

In Bombay the same view was accepted 
as in the Madras Court [see Annabhat 
Shankarbhat v. Shwappa Dundappa (5)]. 
One of the learned Judges quotes from 
Mitakshara and Narada certain passages 
showing that separation is no cure of the 
liability to pay the father's debt. 


(2) 110 Ind Oas,141, 51M 361, (1928) M W N 
3i, 27L W.688, AI R 1928 Mad. 657, 54M L. 
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(3) 80 Ind Cas 228, 47 M 621, 46 M L J, 590, 19 
L W 691,A I R 1924 Mad 682 

(4) 43 Ind Gas 295, 41 M 136, 22M L T 334, 
33M L J 519, 6L. W 649, (1918) M W N 55 

(5) 110 Ind’ Oas 269,52 B. 376, 30 Bom L.R. 
539, A, I R. 1928 Bom 232 
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In Caleutta the same view was taken in 
Kulada Prosad Pandey v. Haripada Chatto- 
padhyaya (6). In this case there was no 
separation by partition but by the fact 
that a member of the family became & 
convert to Christianity. Such a conversion 
operates, under the law, as a separation 
and the question was whether the share of 
the member thus separated was liable for 
pre-existing debts of the father. It was 
held that it was liable. 

In Patna [Ram Ghulam Singh v. Nand 
Kishore Prasad (1), the High Courtin a 
very short judgment following the case in 
Peda Venkanna v. Sreenwvasa Deekshatulu 
(4), and another in Krishnasami Konan v. 
Ramasami Aryar (8), which have since been 
over-ruled by the Madras Subramania Ayyar 
v. Sabapathy Ayyar (2),held that a creditor of 
a fathercould not proceed against the sons’ 
shares after partition, torealise a debt which 
had been incurred by the father before the 
partition, As this does not appear to be 
an entirely independent decision by the 
learned Judges. Ido not feel called upon 
todiscuse this case. Its authority 1s shaken 
by the fact that the Madras cases on which 
it relied, have been over-ruled by the 
Madras High Court itself. 

Coming to the cases in our own High 
Court, we find thatin Sita Ram v. Beni Pra- 
sad (9), & partition took place during the 
pendency of insolvency proceedings against 
the father of a joint Hindu family. The 
sons’ share, in spite of the partition, was 
held to be liable to be taken hold of by the 
receiver to realise the father's debts. The 
point at issue was stated to have been, 
“Whether a Hindu father is entitled or not 
to property obtained by his sone, on a divi- 
sion of joint ancestral property, when he 
desires to satisfy his debtsout ofthe pro- 
ceeds of such property." It was held that 
he (the father) was so entitled and that, 
therefore, the receiver was right in seizing 
the sons’ share, for the purpose of realisa- 
tion of the father's debts, In a later case, 
however, a contrary view was taken [vide 
Gaya Prasad v Murlidhar (10)]. This case 
proceeds on the view that the liability of 
the sons’ existed only so long as the family 


(6) 17 Ind Cas. 257, 40 C. 407, 16 C. L. J 311, 17 
OW N 102 


(T)881nd Cas 813, 4 Pat,469; 6 P.L. T. 619, A. 
1 k 1925 Pat 688, (1925) Pat 341. 


(8) 22 M 519 9 M L.J 1271 

70) 84 Ind Cas 790,47 A 263,22 A.L J.1097, L. 
R.6 A. 109 Civ. A I R 1925 All 223 

(10) 104 Ind Gas. 406, 50 A. 137,25 A L J 829, A. 
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remains joint and disappears when the 
family is divided Ashworth, J based his 
opinion on a statement of law contained in 
Mulla’s Hindu Law, in the passages quoted 
by the learned Judge, With all respect 
for the learned Judge, the statement of 
law quoted does not bear on the question 
that was before him and did not purport 
to consider the case of a separation at a 
date when simple debts of the father 
existed. Mulla in his book on Hindu Law 
(Hditionzof 1929, 6th edition, pages 343 and 
344) discusses the law as to sons’ hability 
to pay the father’s debt which existed before 
the partition. He contents himself with 
pointing out that the Madras, Allahabad 
(earlier), Bombay and Oalcutta cases take 
the view that the liability of the sons can 
be enforced even after partition and that 
the Patna Oourt held tothe contrary on 
the authority of Madras cases which have 
since been overruled. Having held that 
the liability of the son to pay his father's 
debt continues only so long as he lives 
jointly with the father, the learned Judge 
(Ashworth, J.) proceeds to consider whe- 
ther s. 53 of the Transfer of Property Act 
would apply. Section 53 of the Transfer 
of Property Act had, of course, no applica- 
tion. The other learned Judge hearing 
the case with him, Kendall, J thought that 
if the appellant’s contention before them 
was allowed, it would be tantamount to 
holding that the personal debt of the 
father created a charge on the joint family 
property. With all respect, as I have 
shown above, there is no question of a 
charge. The learned Judge purported to 
follow the case of Peda Venkanna v. Sree- 
nivasa Deekshatulu (4), already men- 
tioned and a casein Krishnasami Konan 
v. Ramasami Aiyar (8), both of which have 
been over-ruled by the Madras Court itself. 
The casein our High Court was decided on 
17th May, 1927, and the Madras, and Bombay 
cases were published later; but the Calcutta 
case and the previous ruling of our own 
High Court in Sita Ram v. Ben Prasad (9) 
appear not to have been cited before the 
learned Judges. There being a conflict of 
opinion in this Court, we may choose which 
cage to follow. 

As shown above, this Court in an earlier 
case, the Oalcutta, the Bombay and the 
Madras High Courts have taken the same 
view a8 lam taking, and the Ohief Court 
of Lucknow has taken the same view in 
Jageshar Pandey v. Mam Ram (11). 


(11) 101 Ind, Cas 907,2 Luck. 561, 4 O. W, N. 408; 
A. I, R, 1927 Oudh 180, 
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T hold that the respondents’ sbare separat- 
ed by the partition, is liable to be sold 
in execution of the appellant's decree 
against the respondents’ father Babu Ram, 


I would allow the appeal, set aside the 
decree of the Gourt below and dis- 
miss the suit of the plaintiff-respondents 
with costs throughout. 


Niamat Ullah, J.—I agree with the 
conclusions arrived at by my learned col- 
league. lam satisfied, for the reasons 
given by him, that the evidence farls to 
establish that the debts had been contract- 
ed for immoral purposes, as alleged by the 
plaintiff-respondents. I am, however, not 
prepared to hold that the partition between 
the plaintiffrespondents and their father 
was effected in good faith, The circum- 
stance that the suit for partition was 
brought by the minor sons, one aged seven 
years and the other aged 9 months at that 
time, only four days after the appellant in- 
stituted the suit for recovery of money on 
foot of promissory notes does not inspire 
confidence in the bona fides of the alleged 
partition. Itisclearto my mindthat the 
suit for partition was brought by the mater- 
nal grand-father of the plaintiff respond- 
ents on their behalf in view of the money 
suitinstituted by the appellant, as it was 
apprehended that the family property 
would be proceeded against ior satisfaction 
of the decree likely to be passed in his 
favour. Ordinarily a suit for partition 
at the instance of minors, especially against 
their father 18 not countenanced by Courts, 
Such “a suit cannot be brought by, or on 
behalf of, a minor to enforce partition, un- 
less on the ground of malversation, or some 
other circumstances, which make it for his 
interest that his share should be set aside 
and secured for him. Otherwisehe might 
be thrust out of the family, at the very time 
when he is least able to protect himself. 
In short, 16 18 to the discretion of the Court to 
grant or refuse a deeree for partition at the 
suit of a minor plaintiff,and the Oourt has 
to eonsiderin such cases whether a decree . 
for partition would be for the benefit of the 
minor." (Mayne's Hindu Law, 9th Edition, 
page 688) In view of our finding that the 
debtsin question were not contracted for 
immoral purposes, it cannot be maintained 
that the separation of the sons was to their 
interest,unless we assumethat they would 
be enabled thereby to escape their liability 
to pay their father's debts. The father, 
who wasthe only party to the partition 
suit, did not raise any objection to a parti- 
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tion between him and his infantsons, and an 
ex parte decree defining their rights inter 
se was passed. The learned Subordinate 
Judge has assumed the total value of the 
family property left by the plaintiffs’ 
grand father to be Rs. 70.000 and the 
liabilities of the defendant No. 2 (plaint- 
iffs’ father) to be (1) Rs. 12,500 due to the 
appellant, and (2) what might have been due 
to one Sham Kunwar under a pro-note for 
Rs 5,000 on which sum interest must have 
accumulated. It1s difficult to find exactly 
what the liabilities of the father were at the 
time of;partition. Assuming that there were 
no other habilities, we find that the value 
of the entire family property brought into 
the hotchpot, as given inthe plaint of the 
partition suit (p. 97), was Rs. 60,000. The 
habihties of the father referred to above, 
amount to nearly the valueof the father's 
share in the entire family property, includ- 
ing lands, houses, house-hold effects etc. 
No arrangement was made for pay- 
ment of debts, and it could not have 
been honestly believed that the parti- 
tion would not defeat or delay the father's 
ereditors. The subsequent events clearly 
indicate that the so-called partition was 
the first manceuvre towards the long drawn 
battle against the father's principal creditor. 
It 18 difficult to imagine that the father has 
been a silent spectator, and not a real 
litigant under cover of his infant sons. 
For these reasons, I am inclined to think 
thatthe partition was not madein good 
faith and that it was prompted by a desire 
to defeat the claims ofthe creditors to 
whom thesons were under an obligation to 
pay so far as the extent ofthe family pro- 
perty would enable them to do so. 

Oases in which partition has been held 
to be a bar to the creditors’ claim, for father’s 
debts incurred before the partition, against 
the sons, expressly lay down that the 
liability of the sons is not affected bya 
partition, if it was made to defeat or delay 
the creditors. Apart, therefore, from the 
question of law, on which there has been 
some difference of opinion, the appellant 18 
entitled to succeed on the ground that the 
partition not having been made in good 
faith can be ignored by him Ido not, 
however, desire to rest my decision on this 
ground alone, and would proceed to con- 
sider the more important question whether 
assuming the partition to have been made 
in good faith, the remedy of the creditors 
is 1n any way, impaired thereby. 

An examination of the plait shows that 
the plaintiffs questioned the right of the 
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defendant No.1 torecover what was due to 
him under the decree obtained by him 
against the defendant No. 1, the father, 
and further contended that, in any case, 
their property could not be seized in exe- 
cution. of a decree obtained in a suit to 
which they (the plaintiffs) were not parties. 
The latter part of their contention finds 
gome support from certain observations 
made by learned Judges who otherwise 
confirmed the right of the creditors to 
proceed against the interests of the sons 
after a partition had been effected, I shall 
consider ıt separately from the general 
question ofthesons' liability, after  parti- 
tion for the father's debts incurred before 
it. 

The answer to the main question, one 
way or the other, must be a corollary from 
the following well established proposi- 
tions:— 

(a) Under Hindu Law, pure and simple, 
ason is under a pious (obligation to pay 
his father’s debt not contracted for illegal 
or immoral purposes, regardless of the 
extent of any joint family property or pro- 
perty inherited by him from the father. 
But the British Indian Oourts regard this 
obligation, which is of too far reaching a 
character, to be only a moral obligation, 
and the extent to which it can be enforced in 
a Court of law is limited to the interest 
which the son acquires by birth or which 
he inherits from the father. |Masit Ullah v. 
Damodar Prosad (12). 

(b) “The sons cannot set up their rights, 
which are to take present vested interest, 
on their birth, jointly with their father in 
ancestral estate, against their father's  ali- 
enation for an antecedent debt or againsthis 
creditor's remedies for his debt, if such debt 
has not been contracted for animmoral pur- 
pose...If the father's debt, not having been 
contracted for an immoral purpose, is such 
as to support his sale of the entirety of the 
joint estate, either he may sell the latter 
without suit, or the creditor may obtain a 
sale of if by suit But the joint sons, 
not being parties to the execution pro- 
ceedings or tothe sale, ara not preclud- 
ed from having a question as to the nature 
of the debt tried in a suit of their own—a 
right which will, however, avail them 
nothing unless it can be shown that the 
debt was not such as to justify a sale of 


(12) 98 Ind Cas 1031, 48 A 518 atp 526, A I R. 
1926 P O. 105,30 W N 721, (1926)M W. N 816; 
34L W 531, 44 OL J 321, 61 M L J.792, 28 
Bom L R 1402,7 P L T 815, 531 A 204,95 A. L. 
J.1,310. W. N 293, 38 M. L. T. 77 (P. O.) 
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‘the joint estate." (Nanomi Babuasin vw. 
Modhun Mohan (13)). 

(c) "There is no rule that this result is 
affected by the question whether the father, 
who contracted the debt. 18 alive or dead." 
[Bru Narain Raw v. Mangla Prasad Rai 


(d) Where after the father's death joint 
family property is divided among sons, the 
enture family property is liable (Ss. 50, 52 
and 53, Civil Procedure ,Oode). 

The hability of the sons being establish- 
ed in these terms, it follows that a creditor 
can proceed against the family property 
immediately after the lability is incurred, 
The liability of the sons, in this respect, 
arises at the same time as the father’s. 
Their liability is co-extensive with that of 
the father, except that, in their case, it is 
limited to the interests which they have in 
the joint family property. It cannot be 
disputed that, if a creditor is so advised, he 
may sue the sons alone and obtain a decree 
for recovery of the father’s debts; but in 
such a case he can proceed only against the 
interests of the sons in the joint family 
property. In practice such a course 18 
hardly conceivable, as it can never be ex- 
pedient for the creditor to sue the sons 
and leave out the father. A decree ob- 
tained against a father alone binds the 
sons, because they are represented by the 
father in such a suit. It is, therefore, clear 
that the liability of the sons which arises 
before a partition between:them and their 
father and the corresponding right of the 
ereditor to recover his money from them 
to the extent indicated cannot be affected 
by a partition which the father and sons 
may choose to make and to which the cre- 
ditor is not party. This conclusion has 
not been accepted by some learned Judges. 
The opposite view has been forcibly and 
elaborately put by Srinivasa Ayyangar, J., 
in his dissentient judgment in Subramama 
Ayyar v. Sabapathy Ayyar (2). The reason- 
ing on which 16 proceeds will appear from 
the following extracts from his judg- 
ment :— 


"It has never been to my knowledge 
suggested that the pious obligation as it 
may be of the son was towards any person 
other than the father himself. Otherwise, 
if it should be deemed to be towards the 
creditor, 1618 difficult to see what room 
there 18 for any piety. The right of the 
creditor therefore is only against the 


) 130 21, 
Q, J 682 (P. O) 
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father. If it were against the sons also, 
the general rule should be that the sons 
should also be made a party to the suit 
itselfın every case and a decree obtained, 
and that no decree obtained merely against 
the father is capable, as such, of being 
executed against the interest of the son 
also in the family property. It seems to 
me therefore that there can be little doubt 
that the pious obligation of the son 15 
only towards the father. The right of 
the father corresponding to this obligation 
on the part of the son 18 his admitted right 
to alienate the entire family property, ım- 
cluding the son's share for bona fide antece- 
dent debts of hisown. Being a power of 
sale, although oniy under certain circum- 
stances, it 18 really inthe nature of property 
and that is how it comes about that in 
mere execution of the decree against the 
father this power of sale 18 enforced and 
made available for the satisfaction of the 
decree, (Page 384). 

“To my mind, Sahu Ram Chandra v. 
Bhup Singh's case (14) has not been over- 
ruled in its entirety by the case of Bri 
Narain Rai v. Mangla Prasad Rai (1) 
and ıt must be regarded as having been 
merely modified to the extent of engraft- 
ing the exceptions recognized by their 
Lordships of the Judicial Committee on 
the ground of stare decisis...  .The true 
view therefore would seem to be that the 
pious obligation of the son no doubt 
arises only after the father's death but 
because of that obligation a power of sale 
has been created in the father and be- 
cause of this power of sale it is possible to 
proceed even during the father's life time 
against the son's share....... As the credi- 
tor's rights and remedies have reference 
to and are based on the father's power of 
alienation, it would follow that the credi- 
tor would have such right only if and so 
long as the father has such might .. ..... On 
a partition of the family property there is 
a disruption of the family, and the 
managership of the father ceases and with 
the managership being lost the power is 
also lost of the father to effect an aliena- 
tion of the family property not only for 
purposes of family necessity but also 
for his own antecedent debts.......... 
If, therefore, after partition between 


(14) 39 Ind Cas 280, 39 A 437,91 C W. N 698, 


1 P L.W 557, 10 A L J 437, 19 Bom L R 498, 26 
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the father and the sons, the father 
lost that power of sale, it must follow 
that the creditor cannot seek to enforce 
any rights based on or ieferable to the 
existence of such power.” (Pages 387—388). 

“In other words, itis ın full accordance 
with the principle I have tried to indicate 
thatin all such suits and proceedings the 
creditor of the father is seeking to ex- 
ercise no right of his own against the 
son, but is only seeking to work out 
a sent of his own debtor, the father.” (Page 
390). 

The essence of this line of argument is 
that the direct liability of the sons to the 
creditors arises only after the father's 
death, and that the lability of the sons 
during the father’s life time is somewhat 
different, being towards the father and 
not towards the creditor, who 1s, however, 
enabled to treat father's right to sell the 
family property for satisfaction of his own 
debt as à saleable right or property which 
the creditor avails of for proceeding 
against the interest of the sons. With 
great respect, I would point out that the 
latest Privy Council case Briy Narain Raa v. 
Mangla Parsad Rat (1) runs counter to the 
theory of the creditor’s right in the above 
proposition. Their Lordship observed:— 

“There are, however, some observations 1n 
Sahu Ram Chandra's case (14) which are not 
necessary for the judgment but which 
their Lordships are bound to say that they 
do not think can be supported. Founding 
upon them the learned Counsel in this 
case argued in the Court below that no 
liability of the sons, based on the pious 
obhgation to pay father's debt could be 
made available to the creditor while the 
father was stil alive. Here again, if the 
point was open, there {would be much to be 
said infavour of a position which seems 
consonant with common sense, but their 
Lordships are satisfied that a long train 
of authorities has settled the question.” 

In summarising their views their Lord- 
ships enunciated proposition No. 5 as fol- 
lows:— 

“There is no rule that this result is 
affected by the question whether the 
father ...... is aliveor dead." 

It is thus made clear that the liability of 
the sons to pay the debt of their father in 
his life time 18 exactly of the same nature 
ae after his death, and no distinction is to 
be made in consequence of the father be- 
ing alive or dead This being so, and it 
being conceded that, after the father's 
death, the liability of the sons is directly 
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to the creditor, indeed it cannot be other- 
wise, the liability of the sons in the father’s 
life time cannot be different and must be 
taken to be towards the creditor. Its al- 
most a truism that, if a creditor 1s entitled 
to recover his debt from the sons to the 
extent of their interest in the family pro- 
perty, the sons are liable to him directly to 
that extent. It follows as a necessary 
corollary that the sons’ lability to the 
creditor is not affected by partition after 
the father’s death. There is no conceivable 
reason why a partition in the father's life 
time should make any difference. It seems 
to me that there is a close analogy between 
the liability of the heirs of a debtor, not 
being a Hindu, to pay the debt of the 
deceased to the extent of the assets in 
their hands and the hability ofa Hindu 
Bon to pay his father’s debt, with this 
difference that, in the first case, the liability 
arises on the death of the ancestorand on 
receipt of the assets, while in the second it 
arises in the life time of the father, the sons 
having acquired aninterest by birth. The 
reason ın both cases ıs the same, namely, 
obtaining an interest in property through 
the ancestor or the father, as the case may 
be The liability once incurred cannot be 
shaken off ın either‘case by subjecting the 
property to a division among the heirs or 
sons. 

The view stated above does not imply 
that the debt is a charge on the family pro- 
perty any more than 1t is so on the assets of 
a deceased debtor not beinga Hindu, If 
transferred by the father or by the sons 
after the partition, it cannot be followed in 
the hands of transferees just as the pro- 
perty sold by the heir of a debtor, not be- 
ing & Hindu,teannot be followed by his 
ereditor not having charge or lien on any 
porperty. The share of the sons being 
determined on partition, the extent of their 
habihty is ascertained and the creditor can 
hold them hable to that extent justas in 
case of the heirs of & deceased debtor, not 
being a Hindu, their liability extends to the 
property inherited by them. In either case, 
there is no chargeon the property received on 
partition or inheritedas the case may be and 
if the separated sons or the heirs have validly 
transferred it, the creditor cannot seize the 
property in the hands of the transferees 
but can hold the sonsor the heirs liable to 
the extent of the property originally receiv- 
ed on partition or by inheritance. To this 
extent the liability is personal, 

The 1eason why the interests of ason in 
the joint family property can be sold in 
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execution of a decree obtained against the 
father alone is not that the father hasa 
right to sell the family property for satisfac- 
tion of his own antecedent debts, which 
right is treated by the creditor as the 
property of the father, but the decree is 
binding onthe sons as they are deemed 
to be represented by the father and there- 
fore, themselves parties to the decree. Their 
Lordships of the Privy Oouncil held in 
Sheo Shankar Ram v. Jaddo Kunwar (15) 
that "there seems to be no doubt upon 
Indian decisions (from which their Lord- 
ships see no reason to dissent) that there are 
occasions, including foreclosure actions,when 
the managers of a joint Hindu family so 
effectively represent all other members of 
the family that the family as a whole is 
bound.” If the sons establish in a suit of 
their own that the debt, for which a decree 
was obtained by the father had been incur- 
red for illegal or immoral purposes, the 
decree will not be one in respect of debts 
as to which the father could represent the 
sons. Whether the sons were represented 
by the father or not depends upon the subject- 
matter of the suit, and if a decree was 
obtained for what turns out to be afamily 
liabılıty, the sons must be deemed to have 
been parties to the suit through the father. 

As regards the 2nd branch of the ques- 
tion, namely, whether a decree obtained 
against @ father after disruption of the 
family, can be executed against the sons, 
my answer 18 in the negative. I think 
the creditor must obtain a decree 
against the sons themselves, if;he desires 
to proceed against that part of the family 
property, which has been allotted to the 
sons on partition for satisfaction of the 
father's pre-partition debts. As already 
stated, the sons are represented by the 
father in case of a decree obtained before 
partition, but the same consideration 
cannot apply after disruption of the family 
when sons are no longer represented by the 
father in my suit brought by the creditor, 
any more than they are represented 1n trans- 
actions relating to the property allotted 
to thesons. Butin the case before us, the 
suit for recovery of money had been institut- 
ed before the partition, anda decree was 
passed against the father before any decree 
defining the shares of the father and sons 
was passed, though the suit for partition 


(15) 24 Ind. Cas 504,36 A 383 at p 386, 180 W. 
N 968,16 M L T 175, (1914) M W N 593.1 L 
W. 645; 200 L J 282,12 a L J 1173, 16 Bom. L 
R810, 41 I, A. 216 (P. O). 
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was instituted before a decree in the money 
Suit was passed. In & case where "it is in the 
discretion of the Qourt to grant or refuse 
decree for partition at the suit of a minor 
plaintift, and the Court has to consider in 
such cases whether a decree for partition 
would befor the benefit of the minor, It 
would seem to follow from this that the rule 
laid down by the Privy Gouncil that the 
fihng of a plait for partition or such other 
clear and unequivocal expression of an 
intention to become divided of itself effecta 
a severance of status, isinapplicable to 
the case of aminor suing by a next friend. 
It being left to the discretion of a Court 
‘to say whether there should bea division 
of the family or not, ıt is obvious that that 
discretion cannot be anticipated or coerced 
by the determination of another person who 
purports to act on behalf of a minor... ..But 
in case of a minor the mere institution of 
the suit cannot effect a division in status, 
for until the suit proceeds to a decree itis 
uncertain whether the Oourt will or will 
not deem ıt a proper case in which to 
allow partition. It would seem to follow 
also that, where the Oourt decrees a parti- 
tion at the suit of a minor, the partition will 
take effect as from the date of the decree.’ 

(Mayne's Hindu Law, pages 687-688, 9th Edi- 
tion) In this view of the matter, the 
plaintiff respondents must be deemed to 
have separated from their father after the 
appellant obtained his decree, and the debt 
to which it related not being immoral,the 
plaintiff-respondents were fully represented 
by their father, with whom they were joint 
at the date of his decree, which is accord- 
ingly binding on them 

My learned brother has commented “on 
the case-law bearing on the question arising 
in this appeal, and I fully agree with his 
views. Ofthe two cases decided by this 
Oourt, namely Sita Ram v. Ben Prasad (9) 
and Gaya Prasad v. Murlidhar (10), which 
take conflicting views as regards the 
liability of the sons to pay the father pre- 
partition debts after disruption as the 
family I prefer to follow the former. 

For the reasons stated above, I concur 
with my learned colleage in allowing the 
appeal, in setting aside the decree of the 
Court below and in dismissing the suit of 
the plaintiff respondents with costs through- 
out. 

By the Court, —We allow the appeal 
set aside the decree of the Court. below 
and dismiss the suit of the plaintiffs-res- 
pondents with costs throughout. 

A. Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Orviz Revision No. 288 or 1927. 
May 8, 1929 
Present: —Mr. Justice Mukerji and Mr. 
Justice Young. 
MOHAMMAD ABDUL WAHID KHAN— 
APPLICANT 
versus 
RADHA KISHUN AND ANOTEER— 
OrPosITE PARTIES, 

Charitable and Religious Trusts Act (XIV of 1920), 
s 7—OCwnl Procedure Code (Act V of 1908), s 110— 
Order of District Judge gwwng advice or direction to 
trustee under Act XIV of 1920, whether open to revi- 
syon—J urisdaetion in revision, ere? cise of 

The High Court has power, under s 115, Civil 
Procedure Code, to revise an order passed by a 
District Judge under s 7 of the Oharitable and 
Religious Trusts Act, XIV of 1920 [p 269, col 2] 

Balakrishna Udayar v Vasudeva Aryar (1), fol- 
lowed 

The fact that the Legislature has not imposed 
any penalty on the trustee for not following the 
advice given 1s no ground for the District Judge 
to refuse to give his advice oi direction or for the 
High Court not to substitute its own opinion or 
advice in revision where it finds that the advice 
given by the District Judge is entirely unsuitable 


abe 
The High Court will not, however, correct in 
revision a mere error of judgment [p 270,col 2] 


Civil revision from an order of the Dis- 
trict Judge, Muradabad, dated the 8th Sep- 
tember, 1927 

Mr. Peary Lal Banerji, for the Applicant. 

Dr. K. N. Katju and Mr. Shiva Prasad 
Sinha, for the Opposite Parties. 

JUDGMENT. 

Mukerji, J.—This is an application to 
revise an order of the District Judge of 
Muradabad made on the 13th September, 
1927, under the following circumstances. 
A certain Muhammadan gentleman made a 
wagf of his property for the benefit of his 
descendants, on 20th August, 1915. The 
aferesaid property was subject to heavy en- 
cumbrances The mutawallw for the time 
being, Musammat Jafri, who was the 
daughter of the dedicator, made an applica- 
tion to the District Judge of Muradabad, 
seeking his permission to sella portion of 
the property of village Loharı Khadar. 
She had arranged with one Radha Kishen, 
one of the opposite parties in this case, 
thata 14 biswas share should be sold to 
Radha Kishen for the sum of Rs. 13,500. 
The learned District Judge granted the 
permission sought. Radha Kishen, as a 
matter of precaution, made an application 
to the District Judge, on 2nd September, 
1927, asking him to take steps to ensure 
that there was no litigation in future with 
respect to the property purchased by him- 
self. He said, in the petition, that the pro- 
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perty was wagf and people might, thereafter, 
raise all sorts of objections to the sale. 
Radha Kishen, therefore, proposed that the 
District Judge should issue a notifica- 
tion stating that so much property was 
being sold for so much, to such and such 
person and calling upon any person, who 
might be interested to do so, to file any ob- 
jection before the Court. The District 
Judge acceded to this request and a notifi- 
cation wasissued Abdul Wahid Khan, the 
applicant before this Oourt sentin a 
letter to the District Judge saying that he 
had heard that the property was being 
sold and he offered to pay Ra. 16,000 for the 
share 14 biswas, forthe sale of which the 
District Judge had already granted per- 
mission for Rs 13,500 The learned Judge 
directed Abdul Wahid Khan to appear 
before him on 8th September, which date 
he had fixed for the appearance of persons 
who might be interested in the sale of the 
property. On that date, asthe order sheet 
shows in the presence of Radha Kishen and 
his Counsel and Jafri Begum's Counsel, the 
Judge accepted Abdul Wahid's offer of 
Rs. 16,000 for the sale of 14 biswas share. 
The same day, apparently, after Abdul 
Wahid Khan had left the Court, Radha 
Kishen made an application tothe District 
Judge that without foregoing his right to 
bring a suit to obtain a specific perform- 
ance of the contract for the sale that may 
exist in his favour, he was offering the sum 
of Rs. 16,000 for the property. The learned 
District Judge in the absence of Abdul 
Wahid Khan, made the following order: 

“This 1s not unreasonable, Ijhave no objec- 
tion to the sale ın favour of Radha Kishan 
for Rs. 16,000. My only reason for prefer- 
ring Abdul Wahid was that he was offering 
alarger sum.” 

Abdul Wahid Khan, having come 
to know of this later order presented a 
petition to the District Judge on 13th Sep- 
tember, complaining that the order 1n favour 
of Radha Kishen had been made ex parte, 
in hisabsence He offered, by his petition, 
to pay Rs. 18,000 an amount being in excess 
of Radha Kishen's offer by Rs.2,000. He 
pointed out that ıt was to the interest of 
the wagf property that it should fetch as 
much price as was possible, On the same 
day, the learned Judge passed the order 
complained of. The learned Judge said 
that' he had accepeted Abdul Wahid’s offer, 
because, at the time, his was the highest 
offer but as Radha Kishen made the same 
offer, and as there was a “sort of agreement” 
between the mutawalli and Radha Kishen, 
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the learned Judge had agreed that Radha 
Kishen should make the purchase. The 
learned Judge refused the application of 
Abdul Wahid Khan but made the remark 
that ıt was always open to Abdul Wahid 
to file a suit against the mutawalls. 

It is urged on behalf of Abdul Wahid 
Khan thatthe learned Judge should not 
have altered his order of 8th September; 
1927, m the applicant’s favour which had 
been passed in the presence of all parties 
and after hearing all parties, and that, in 
any case, the subsequent joffer of Rs. 18,000 
made by the applicant should have been 
accepted. 

In answer to this contention on behalf of 
Abdul Wahid Khan, the ,learned Counsel 
for the respondents has urged, first that 
no revision is competent, the High Court 
having no power to revise an order of the 
District Judge passed under the Oharitable 
and +Religious Trusts Act (Act XIV of 
19209), and secondly, that, in any case, the 
opinion of the District Judge, which was 
granted unders. 7 of the Act, preferrmg 
Radha Kishen to Abdul Wahid, was a 
matter entirely within the discretion of the 
Judge and that for that reason, it was not 
open to correction by the High Court, even 
if the High Court had the power tointer- 
fere 

As regards the first point, Iam clearly 
of opinion that the contention has no force, 
whatsoever. The power to interfere in re- 
vision has been granted to the High Oourt 
under s. 115 of the Civil Procedure Code, 
The conditions that must exist to enable 
the High Oourt to call for the record of any 
case are these : 

(1) There should be a case decided by a 
Court : 

(2) That Oourt should be subordinate to 
the High Qourt. 

(3) And thereshould be no appeal allowed 
by the law. 

There can beno doubt that the powers 
which may be exercised by the District 
Judge and the acts that he may perform 
under Act XIV of 1920, are exercised and 
performed by the Judge as a ‘Court.’ The 
section with which we are immediately 
concerned 188. 7 of the Act. It says that 
where a trustee wants advice or direction, 
he might apply to the “ Oourt". «The 
word “ Court" is defined in the Act itself 
(vide, s. 2 as amended by "Act XLI of 1923) 
as “the Court of the District Judge or 
.any other Court empowered in that behalf 
by the Local Government and includesthe 
‘High Oourt in the exercise of its Original 
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Civil Jurisdiction. Thus, the officer whose 
order 18 complained of is a Court {subordi- 
nate to the High Court and one of the con- 
ditions is thus complied with. 

The second condition that is necessary is 
that there should be a case decided. The 
Civil Procedure Code does not define the 
word “case”, mor does it say what if 
means by the word ' decided " in g. 115. 
In my opinion the words “a case decided 
bya Court" mean “a matter which has 
been disposed of effectually by the Court 
and not merely for the time being." Thus, 
a purely ad:ınterım order or an order that 
does not effectually dispose of the matter 
oe the Court, would not be a ‘case decid- 
ed’. 

As regards the third point, it is. conced- 
ed that the law does not allow any appeal 
against an order made or advice given by 
the District Judge under s. 7 of the Act 
XIV of 1920. Thisis specifically mentioned 
in s. 12 of the Act. 

The first two questions of jurisdiction and 
meaning of the words “case decided” came up 
for judicial interpretation before their Lord- 
ships of the Privy Council, ın the well-known 
easeof Balakrishna Udayar v. Vasudeva 
Avyar (1) That case arose under the Act XX 
of 1863, the Religious Endowments Act. Sec- 
tion 10 of that Act was the subject-matter for 
the consideration of their Lordships of the 
Privy Council and the question that had to 
be answered was whethera District Judge 
could direct the committee of management, 
who had failed to make an election to the 
committee, within the statutory period, to 
hold an election for the purpose of filling 
up a vacancy, The District Judge had 
declared’ that the person so elected, ,under 
his orders, by the members of the com- 
mittee, should be one of the members of 
the same. This order was impeached 
before the High Court and the High 
Court in the exercise of its revisional 
jurisdiction under s, 115 of the Cıvıl 
Procedure Code, set it aside. Before their 
Lordships of the Privy Council it was 
contended that the High Oourt had no 
jurisdiction because its revisional power 
did not extend over the Judge and further, 
the matter before the Judge was not “a 
ease decided”. Their Lordships of the 
Privy Oouncil disallowed both these con- 
tentions. To start with, their Lordships 


(1) 40 Ind. Cas 650,40 M 793, 15 AL J 645, 2 
P-L W 101,33 M L J, 69, 260 L J 143, 19 
Bom L.R 715, (1917) M W N 628, 6 L, W. 501, 
2 = WN 50, 11 Ber L. T 48, 44 IL A, 
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pointed out thatifa Civil Court should aet 
absolutely and whimsically in the matter 
of its jurisdiction, and there being no 
appeal allowed, there would be no remedy 
if the High Oourt were not empowered to 
interfere, Having pointed this out, their 
Lordships examined the law. Their Lord- 
ships examined the provisions of Act XX 
of 1863 and came to the conclusion that 
the acts performed by the District Judge 
were performed by himas a Court of law 
and not merely as persona designata, whose 
determinations were not to be treated as 
judgment of a legal tribunal. I have 
already pointed out that in this case before 
us, the Judge acts asa Court of law and, 
therefore, under s. 3 of the O1vil Proce- 
dure Oode, the District Judge's Court is à 
Oourt subordinate to the High Court. Thus, 
one of the conditions laid down in s. 115 
of the Civil Procedure QOode exists. On 
the second question of what was a ‘case’ 
decided, their Lordships remarked that 
there was no definition of the word ‘case’ 
in the Code, Then they said: 

“It cannot, in their Lordships’ view, be 
confined to a litigation in which there is 
8 plaintiff who seeks to obtain particular 
relief ın damages or otherwise against a 
defendant who is before the Court. It 
must, they think, include an ex parte 
application, such as that made in this case, 
praying that persons in the position of 
trustees or officials should perform their 
trust or discharge their official duties. 
Their Lordships concur, therefore, with the 
High Court in thinking that the matter 
adjudicated upon was a case within the 
meaning of the 115th section of the Code." It 
will be noticed that in the opinion of their 
Lordships of the Privy Oouncil,an ex parle 
application might amount to a case and 
the disposal ofit would, necessarily, be a 
case decided. 

Applying the law laid down by their 
Lordships of the Privy Council to the case 
before us, I have no hesitation in saying 
that when a trustee makes an application 
tothe District Judge to obtain hisopinion 
or advice, a ‘case’ is presented before the 
District Judge for his ‘decision’. Suppose 
in such a case, the District Judge says, 
"I am overwhelmed with criminal work ; 
let the applicant go to the Government 
Pleader for advice.” Can ıt be contended 
for a moment, that the High Oourt will 
have no power under s. 115 of the Cıvıl 
Procedure Code to direct the District 
Judge totake up the application and give 
his advice oropinion to the applicant, on 
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the ground that the District Judge failed 
to exercise a jurisdiction ithat was vested 
in him by law. 

I come to the conclusion that the acts of 
the District Judge under Act XIV of 1920 
are open to correction by the High Court 
under its revisional jurisdiction exercisable 
under s 115 of the Oivil Procedure Code. 

On the merits, the question is whether 
we should interfere and if so, how? At 
one stage of the argument it was contend- 
ed, on behalf of the respondents, by their 
learned Oounsel that it was always open to 
the trustee seeking the District Judge's 
advice not to follow it and that, therefore, 
if the High Court substituted its advice 
in place of the District Judge's advice, 
the applicant (Jafri Begum) could always 
refuse to follow the High Court's opinion 
or advice and further, that, therefore, the 
High Oourt should not interfere with the 
District Judge's advice. This, in my 
opinion, isa very unsound argument. It 
is true, s. 7 of the Charitable and Religious 
Trusts Act (Act XIV of 1920) does not say 
what is going to happen in case the appli- 
cant decides not to follow the District 
Judge's advice after seeking it. All that 
it does say is that a trustee, acting on the 
advice, shall be deemed to have discharged 
his duty as such trustee, in the matter in 
respect of which the petition was made. Be- 
cause the Legislature thought that it was not 
necessary for it to impose a penalty on the 
trustee, ıt doesnot follow that the District 
Judge should refuse to give his advice or 
direction or that the High Court, where it 
finds that the advice is entirely unsuitable, 
should not substitute its own advice or 
opinion in the matter. I need hardly 
point out that I am assuming that the High 
Court would interfere only in suitable cases 
and not at & random or arbitrarily. A 
case like this may easily arise. A trustee 
states his case in his petition and receives 
advice from the District Judge which is 
manifestly to the detriment of the trust 
property. The trustee may take upon 
himself the responsibility ofignoring that 
advice without bringing on himself any 
charge of committing breach of trust. He 
may also come up in revision before the 
High Court and show that the District 
Judge, 1n giving the advice, has not really 
considered the matter at all, has not appli- 
ed his mind to the case and has there- 
by, in the exercise of his jurisdiction, 
acted with material irregularity. The 
High Court may think it fit to set aside the 
advice of the District Judgeand put the 
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trustee im possession of better advice. In 
my opinion, it is impossible tosay that 
suitable cases may not arisein which an 
exercise of the revisional jurisdiction of the 
High Court might be desirable. Itmay be 
pointed out thatinframings.12 of the 
Act (Act XIV of 1920) thecLegislature in- 
tentionally confined themselves to appeal 
and said nothing about revision. Section 
12 runs as follows:— 

“No appeal shall lie from any order 
passed or against any opinion, advice or 
direction given under this Aot.", 

Having regard to the decision ofthe Privy 
Council 1a Balakrishna Udayar v. Vasudeva 
Aiyar (1) quoted above, we cannot take it 
that the Legislature were ignorant of the 
existence of revisional jurisdiction in the 
High Court when they framed the s. 12. 
They might have said that neither an ap- 
peal nor a revision shall lie. The omission 
of the word revision confirms my opinion 
that a revision is not shut out. 

Coming to the merits of the case before 
us, the position seems to be this. Radha 
Kishen has already obtained a sale-deed in 
his favour from Musammat Jafri. It was 
executed on 12th September, 1927, and 
registeredon 13th September, 1927,the latter 
being the date of Abdul Wahid's applica- 
tion offering Rs. 18,000 Ido not approve 
of the learned Judge's preference of Radha 
Kishen to Abdul Wahid and in my opinion 
Abdul Wahid, having offered Rs, 16,000 in 
the presence of: Radha Kishen's Counsel, 
and the learned Judge having accepted the 
same, it was not open to the Judge to ac- 
cept the subsequent offer of Radha Kishen 
of Rs. 16,000. Ordinary business methods 
should have been followed. There was no 
question of an agreement being in exist- 
ence with Radha Kishen, because the en- 
tire negotiation was, by consent, to be sub- 
ject to the Judge’s advice and opinion. At 
the instance of Radha Kishen himself, the 
notification was issued, inviting people to 
come and offer objections to the proposed 
sale to Radha Kishen. If Radha Kishen 
was going to buy the property cheap by 
paying Rs 2,500 less than the fair price, ıt 
was certainly open to the District Judge 
to advise Musammat Jafri not to accept 
that offer, and to advise her to accept Abdul 
Wahid's, for Rs. 16,000 Abdul Wahid's 
subsequent offer of Rs. 18,000 18 of no con- 
sequence, coming as ıt did, five days later. 

The District Judge, no doubt, acted some- 
what improperly when he advised Musam- 
mat Jafri to accept Radha Kishen’s belated 
offer of Rs, 16,000. But did he act illegally 
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or with material irregularity? As I have 
said, he was wrong, his advice was not 
sound, But that does not mean that he 
exercised his jurisdiction illegally or with 
material irregularity. He did consider the 
matter carefully, though I may not be in 
agreement with him, in theresult. We 
eannoi correct in revision, a mere error of 
judgment. On this ground we cannot in- 
terfere. There 18 another aspect of the case. 
Suppose ıt is a case in which we may inter- 
fere, under the law. But we are not bound 
to interfere, unless we think that we ought 
tointerfere. The question is, whether we 
Should undo all the transactions that have 
already taken place, undo the sale, undo 
the mutation and undo all that has hap- 
pened during over the last year and a half 
during which, presumably, Radha Kishen 
has been in possession. The daughter of 
the dedicator, who isthe trustee and pre- 
sumably the principal beneficiary under 
the wagf, is satisfied with the District 
Judge's order. We find that none but the 
intending purchaser Abdul Wahid Khan, is 
interested 1n questioning the order. In the 
circumstances, I do not think that I should 
interfere and advise JafriBegum to cancel 
the sale in favour of Radha Kishen and to 
execute à new sale in favour of Abdul 
Wahid Khan, for the same amount as has 
been paid by Radha Kishen, 

In the result, I would dismiss the appli- 
cation, but under the circumstances, with- 
out costs. The order impeached was cer- 
tainly of doubtful propriety, and theconten- 
tion of the respondents that the High Court 
had no revisional jurisdiction has been 
found to be untenable. I would make the 
parties pay their own costs of the present 
application. 

Young, J.—I agree. 

By the Court.—The application is 
dismissed, parties paying their own costs in 
this Court. 

a, Application dismissed, 
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ALLAHABAD HIGH COURT. 
Exroetion Seconp Oivit APPEAL 
No. 1060 or 1928. 

February 18, 1929, 
Present:—Mr. Justice Dalal. 

BRIJ KUMAR LAL SAHU —PURCHASER 
— APPELLANT 
versus 
JAGDAMBA PRASAD ANB OTEERS— 
JupawENT DEBTORS—RESPONDENTS., 

Cwl Procedure Coda (Act V 0f,1908), O. XXL, 
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Tr. 90, 92, O, XLIII, r 1(y—E«ecuhon sale—Pur- 
chase by decree-holder—Confirmatwn of sale in favour 
of third person produced by judgment-debtor—Objec- 
tron to such confirmation by other judgment-debtois 
within thirty days of confirmation, competency of— 
Confirmation, validity of. 

A sale was held in execution of a decree on the 
20th Apr, 1927, and the decree-holder purchased. 
the properties proclaimed for a certain amount. 
Some of the judgment-debtors objected on the 19th 
May. Time was allowed to them to produce a per- 
son who was willing to bid for more They pro- 
duced a person on the 2nd August and the sale was 
confirmed in favour of this person for a higher 
amount on the 6th August The other judgment- 
debtors applied on the 25th August to set aside the 


second sale alleging that ıt was a collusive trans- 
action * 


Held, (1) that the confirmation of sale ın favour 
of the second purchaser was in reality a new sale 
and was vitiated by material irregularity inasmuch 
as it was confirmed on the same day and was not 
conducted in accordance with Jaw, 

(2) that the second set of judgment-debtors were 
not entitled to prefer an appeal under O XLIII, 
r 1 (3), Cıvıl Procedure Code, as no objection had 
been specifically allowed or dismissed, but were 
entitled to object to the second sale within thirty 
days of thereof 


Execution second appeal from a decree 
of the Subordinate Judge, Jaunpur, dated 
the 5th of March, 1928. 

Mr, S. N. Seth, for the Appellant, 

. Mr. Ambika Prasad, for the Respon- 
ents, 


JUDGMENT.—Mr. Seth has explain- 
ed the facts in his usual clear manner. I 
am afraid that [am not in agreement with 
him on the question of law. The facts are 
somewhat singular. A simple money decree 
was put into execution by sale of the 
property of the judgment-debtors. The 
property was put up to sale on 20th April 
1927, and purchased by the decree-holder 
Bhagwan Das for Rs. 255-6-6. The 
judgment-debtors were seven, of whom 
three objected on 19th May, 1927. The 
objection was heard on the 2nd of July, 
1927, and time was given to the objec- 
tors either to deposit the decree money, 
or to discover another purchaser who 
would pay more. These three judg- 
ment-debtors out of seven produced one 
Brij Kumar Lal on 2nd August, 19927, 
This purchaser paid a sum of Rs. 300 
on 6th August, 1927, and the sale wassettled 
with him and at once confirmed. On 
25th August, 1927 two of the other judg- 
ment-debtors appeared and submitted to 
the Court that the sale in favour of Brij 
Kumar Lal was a collusive transaction 
between the three objecting judgment- 
debtors and Brij Kumar Lal, and that the 
sale should, therefore, be set aside. This 
ehjection was dismissed by the Executing 
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Court, but allowed by “the lower Court of 
Appeal. Thisis a second appeal by Brij 
Kumar Lal, Before hearing it I took the 
precaution of having Rs. 300 deposited in 
Oourt by the judgment-debtora, so that the 
purchaser whose money has been removed 
from the trial Court may not suffer. Mr. 
Seth desired this Court to hold that. the 
confirmation of 6th August, 1927, was con- 
firmation of the'sale of 20th April, 1927, and 
that after such confirmation no Judgment- 
debtorcan object. He argued that under 
O. XXI, r, 92 the sale of 20th April, 1997 had 
become absolute. This argument overlooks 
the fact that the sale confirmed was not the 
sale held on 20th April, 1927, but it was a 
sale confirmed in favour of a new purchaser 
for a new sale price. No fresh sale had 
taken place on non-confirmation of sale in 
favour of the decree-holder, As the facts 
stand, a newirregular sale of 0th August 
was confirmed on that very date. To such 
a confirmation r. 92 cannot be applied. To 
the sale of 6th August the other judgment- 
debtors had no fopportunity of obj ecting as 
they were entitled to do under r. 90, or of 
paying up of certain items and getting 
the sale set aside as laid down in r, 89, 
The objection made on 25th August was 
within thirty days of this new sale of 6th 
August, There cannot be the slightest doubt 
of material irregularity in the sale of 
6th August as it did not comply with the 
provisions of the Code. 

It was next argued that the items requir- 
ed to be deposited under r. 89 were not 
deposited by the objectors of 25th August 
1927, and, therefore, the sale could not be 
set aside under that rule. There 18, 
however, r. 90 which requires no previous 
condition of a deposit, and, asI have already 
pointed out, there was material irregularity, 
The proviso is satisfied as the applicants 
have sustained substantial injury by reason 
of such irregularity because they were 
thereby deprived of their proper remedy, 
and the price fetched must have been 
considerably less than the value of the 
property, when it is considered that the 
judgment-debtors have undertaken such 
great expense of litigation and haye 
promptly deposited asum of Rs, 300 at the 
direction of this Court. 

There was also another argument ad- 
vanced by Mr Seth. He pointed out that 
the remedy after the confirmation lay in an 
appeal under O. XLII, r. 1 (9). In my opi- 
nionsuchan appeal could notlie as no objec- 
tion had been specifically allowed or dismisgs 
ed by the Executing Court, 3 
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An irregular proceeding is certain to 
cause injustice to some person or other, 
and this Court can only decide on a 
balance of such injustice. In the present 
case I am of opinion that there will be 
less injustice in paying off Brij Kumar 
Lal and setting aside the sale than in 
permitting the irregular sale of 6th August, 
1927 to have operation. 

In the result I dismiss this appeal and 
direct the sum of Rs, 300 deposited in this 
Court to be paid over to Brij Kumar Lal 
Sahi on proper application. 

Having regard to the facts ofthe case I 
direct that all parties shall bear their own 
costs throughout. 

Permission is granted to file a Letters 
Patent Appeal. 

Mr. Ambika Prasad desires me to say 
that according to him no appeal lies, and 
that the point has not been decided above. 
This may be held to be important ina 
Letters Patent Appeal, though not here. 
This Oourt, as a question of jurisdiction 
has been raised, could have interfered by 
way of revision because the allegation was 
that the trial Court had acted without juris- 
dietion. This observation is made to permit 
Mr. Ambika Prasad to raise the same argu- 
ment over again in case a Letters Patent 
Appealis filed. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Orvin Revision No. 152 or 1929. 
July 19, 1929. 

Present:—Mr. Justice Dalal 
Musammat KAUNSILLA AND ANOTHER 
— APPLICANTS 
versus 
DIP SINGH AND ANOTHER— OPPOSITE 
PARTIES 

Limitation Act (IX of 1908), Sch I, Art ?5— 
Instalment bond—Default—Surt for instalments alone 
—Limitation—W aver. 

Under Art 75 of Sch I of the Limitation Act 
where the benefit of the provision as to the re- 
covery of the whole amount 1s waived, the cause 
of action accrues on each default and a suit for a 
separate imstalment may be brought within three 
years of that particular default 


Civil Revision from an order of the 
Judge of the Court of Small Oauses, Tilhar, 
dated the 12th of December, 1928. 

Mr. S B, Johari, for the Applicants, 

* Mr. B. Malik, for the Opposite Parties, 
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JUDGMENT.—There was an instal- 
ment bond executed by the defendant for 
payment of the money borrowed by instal- 
ments with the option of recovering the 
whole amount and incase of default of 
payment of any instalment, interest was 
recoverable if the option was exercised. 
The trial Court dismissed the suit on 
the ground that it was instituted 
more than three years after the first 
default. Four payments were alleged by 
the plaintiffs’ craditor, but not believed by 
the Courton adenial by the defendant, 
In my opinion the trial Court has not paid 
proper attention to the form of the suit 
which is entirely for the recovery of certain 
instalments after waiving of the right 
which accrued to the plaintiffs to sue for 
the whole amount, The ruling 1n the case 
of Amolak Chand v Bhola Nath (1) will, 
therefore, not apply, because the suit here 
is not for the whole amount in exercise of 
the option. Under Art. 75 of the First 
Schedule of the Limitation Act where the 
benefit of the provision asto the recovery 
of the whole amount in waived, the cause 
of action accrues on each default and a 
suit for a separate instalment may be 
brought within three years of that par- 
ticular default. The plaintiffs having 
waived the benefit of the provision will not 
be able to sue in future for the whole 
amount at once, but they are entitled to 
sue for the instalments as they fall due. 
The trial Court further believed that Art. 
80 applied. ln my opinion the bond is of 
the nature to which Art, 75 will apply and 
not the general Art. $0. In my opinion the 
plaintiffs have not lost their right to sue 
the defendants for the instalments as they 
fall due. 

The argument as to interest not being 
chargeable is correct. Interest is charge- 
able only in case option is exercised. 

In the result, I set aside the decree of 
the trial Court, and decree the suit for 
Rs. 40 with proportionate costs in both 
Courts. 

A Decree set aside, 

(1) 20 Ind. Cas 933, 35 A, 455, 11 A L. J. 664, 
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OUDH CHIEF COURT. 
SzcoNp Oivin APPRaL No, 184 or 1929. 
September 18, 1929. 
Present.—Mr. Justice Srivastava. 
BRIJ KISHORE AND ANOTHER—PLAINTIFES 
—APPELLANTS 


versus 
BENI PERSHAD ANDOTBEBS—DREFENDANTS 


— RESPONDENTS 
Cul Procedure Code (Act V of 1908), O VI, r 17 
—Suw for redemption—Defendant setting up differ- 
ent mortgage—Amendment of sut—Evdence Act (I 
of 1872), s 90—Ancient document—Presumptwn of 

genuineness, whether applies to copes 
In a surt to redeem a mortgage, if the defendant 
denies the mortgage set up by the plamtıff, but 
admits that he 1s holding under a different mort- 
gage, the plaintiff may be allowed to amend the 
plaint by adding an alternative relief for redemp- 
tion of the mortgage set up by the defendant in 
case the mortgage set up by the plaintiff 1s not 


proved [p 273, cols 1&2] - 


Under s 90 of the Evidence Act the Court may 
presume the genumeness of a document which 1s 
more than 30 years old on the old production of a true 
copy of the same The application of the section 
i$ not confined to cases in which the original 
document ıs actually before the Court [p 275, col 
1 


mo baana Somayajulu v Seethayya (3), fol- 
owe 

Second appeal against adecree of the 
Subordinate Judge, Hardoi, dated the 3rd 
April 1929, reversing that of the Munsif 
A Hardoi, dated the 22nd December' 

Mr Ishrs Prasad, for,the Appellants. 

Mr. Hyder Husewn, for the Respondents, 


J UDGMENT.—This appeal arises out 
of a suit for redemption ofa mortgage. 
The plaintiffs case as originally put forward 
in the plaint, was that their predecessor-in- 
interest Pahalwan Singh had, on the 10th 
of June 1869, made a mortgage with posses- 
Bion in favour of Moti the predecessor-1n- 
interest of the defendants, for Rs. 99 and 
they claimed to be entitled to a decree for 
redemption of the said mortgage. The de 
fendants denied the existence of the mort- 
gage set up by the plaintiffs. They pleaded 
that they were 1n possession of the property 
in suit under two other deeds of mortgage, 
one for Rs. 32, dated the 6:h of September 
1803 (Ex. A-l)and the other for Rs. 36 14-U, 
dated the 21st of October 1865 (Ex. A-2). Both 
these deeds were exectued by Jodhan Singh 
the predecessorof Pahalwan Singh The 
explanation offered by plaintiffs with regard 
to the two mortgages, Exs. A-1 and A-2 was 
that the mortgage deed in suit dated the 
10th of June 156, was executed ın lieu of 
them and that these earlier deeds had merg- 
ed 1n the latter deed. However, 1n order to be 
on the safe side they also applied for an 


18 
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amendment of their plaint and asked for 
permission to add an alternative relief for 
redemption of the two mortgages set up by 
the defendants 1n case the existence of the 
mortgage deed set up by the plaintiffs was 
not established. This application for 
amendment was at first opposed by the de- 
fendants butsubsequently the opposition 
was withdrawn and the amendment was 
made accordingly. The defendants’ were 
given an opportunity to meet the alternative 
case introduced into the pleadings by means 
of the amendment and they sought to meet 
it by pleading that the plaintifis’ claim for 
redemption of the two mortgages Exs. A-L 
and A-2 was barred by limitation. The 
plaintiffs answered the pleaof limitation 
by setting up an acknowledgment said to 
have been made by Moti on the 14th of May 
1869. 

The parties went to trialon these plead- 
ings and the learned Munsif found that the 
plaintifís had failed to prove the existence 
of the mortgage dated thei0thof June 
1869. He however found the alleged ac- 
knowledgment by Moti of the two mortgages 
dated the 6th of September 1863 and 21st 
of October 1866 established and as a con- 
sequence of this finding he gave the plaint- 
iffs a decree for possession by redemption of 
the two mortgages aforesaid. , On appeal 
the learned Subordinate Judge has revers- 
ed the decision of the Munsif and dismiss- 
ed the plaintiffs’ suit. He bases his decision 
on two grounds, namely, (1) that the Munsif 
was wrong in allowing amendment and 
decreeing the claim on the basis of the two 
mortgages 8et up by the defendants and (2) 
that no valid acknowledgment was proved 
and therefore the claım for redemption in 
respect of the two mortgage deeds was 
barred by limitation, 

The plaintiffs-appellants have come here 
in second appeal. They impugn the find- 
ings of the lower Appellate Court on both 
the points mentioned above. As regards 
the question of amendment I am constrain- 
ed to say that the view taken by the lower 
Appellate Court 18 astonishing. Itıs true 
as pointed out by the lower Appellate 
Court on the authority of Sheo Prasad v, 
Lalit Kuar (1) and Sale Ram v Ramanand 
(2) that 1n a suit for redemption the plaint- 
ift can get a decree only on foot of the mort- 
gages set up by him and if he fails to prove 
such mortgage he cannot be given a decree 
for redemption on any other mortgages 


(1) 18 A 403, A W, N. (1896) 132, 
(2) 30. 0 173, 
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which might be found to subsist between 
the parties. But this, in my opinion, 
affords all the more reasons why the plaint- 
iff 1n sucha case should be allowed to 
amend his plaint if he wishes todo so. 
Order VI, r. 17 of the Code of Civil Pro- 
cedure gives wide discretion to the Court 
in the matter of amendment of pleadings. 
As pointed out before, the objection raised 
against the amendment on behalf of the 
defendant was subsequently withdrawn by 
them. Under the circumstances I find 
myself wholly unable to follow the process 
of reasoning by which the learned Sub 
ordinate Judge came to the conclusion that 
the trial Court was not justified 1n allowing 
the amendment, All that Mr. Hyder 
Husen, the learned Counsel for the defend- 
ants-respondente, could say in support of 
the judgment of the lower Appellate Court 
was that the amendment was improper as 
it had the effect of introducing a new cause 
of action. However, he had to concede 
that he could not object to such amend- 
ment, if the relief for redemption of the 
two mortgages was claimed in the alter- 
native Paragraph 2 (b) which was added 
as a result of the amendment clearly shows 
that the plaintiffs in the first place asked 
for redemption of the mortgage dated the 
10th of June 1869 and 1n case the existence 
of thesaid mortgage was not proved, then 
in the alternative, they asked for redemp- 
tion of the two earlier mortgages set up 
by the defendants, I must, therefore, accept 
the contention of the appellants and hold 
that the learned Subordinate Judge is 
wrong in questioning the amendment which 
was made in the trial Court 

Next as regards acknowledgment. It is 
admitted that the present suit was instituted 
more than sixty years after the execution of 
the two mortgages, Exs. A-l and A-2, The 
plaintifls seek to bring their claim within 
limitation Ly relying upon an acknowledg- 
ment made by the mortgagee Mcti cn the 
14th of May 1869 The acknowledgment 
is said to be contained in the plaint of a 
suit to contest a notice of ejectment which 
was instituted by Moti 1n the Revenue Court. 
Exhibit 4 is the copy ofthe said plaint. 
It appears that one Durga 18sued a notice of 
ejectment against Moti alleging hım to be a 
mere tenant Moti instituted a suit to 
contest the notice setting up hisrights asa 
mortgagee under the two mortgages in 
question. Moti was ultimately successful 
in his suit and the notice of ejectment 
issued against him was cancelled. The 
judgment and decree passed in the said 
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sult are the defendant's own Exe, A-3 and 
A-4 of this case. The plaintiffs produced 
Es. 4 which is a certified copy of the 
aforesaid plaint on the26th of September 
1928 which was the date fixed for the fram- 
ing of issues The trial Court on that very 
day presumed it to be genuine unders. 90 
of the Indian Evidence Act. The learned 
Subordinate Judge has held that the 
genuineness of Ex, 4 could not be presum- 
ed because no presumption under s. t0 of 
the Indian Evidence Act can be made in 
favour of a copy when the original has not 
been produced before the  Oourt. The 
learned Counsel for the defendants respon- 
dents laid great stress upon the fact that it 
was a matterin the discretion of the lower 
Courts whether the genuineness of Ex 4 
should be presumed or notand the lower 
Appellate Oourt having in the exercise of 
168 discretion refused to presume its 
genuineness, the discretion of the lower 
Appellate Oourt cannot be questioned in 
second ADDAN, It might be remarked ın 
that 


passing obviously the principle 
emphasised by the learned Counsel for 
the respondents has been violated 


by the learned Subordinate Judge It 
might also be pointed out that the genu- 
inenes8 of the document having been 
presumed by tbe trial Court on the very 
date when the document was produced 
in evidence, there was hardly any occasion 
for ike plaintiffs to summon the original 
of the document before the Court. Under 
the circumstances, if the view of the 
lower Appellate Court, thatit was essential 
for the Oourt te have the original before 
it in order to enable it to make a 
presumption under s. 90, is correct, the 
proper course for that Court to have 
adopted would have been to givean 
opportunity to the plaintiffs to sur mon 
the original before the Ocuit, rather 
than to tbrow out the claim on that 
ground. However, apart from all there 
circumstances I am satisfied in the pre- 
sent case that there has been no exercise 
of discretion by the lower Appellate Oourt. 
The learned Subordinate Judge took a 
certain view of law and heldin accordance 
therewith that no presumption could be 
raised under e. t0 because the original 
had not been produced beforethe Court, 
The whole question, therefore, which 
requires consideration i8 whether the 
view of law taken by the learned Sub- 
ordinate Judge is correct or not. The 
lower Appellate Court has never ap- 
proached the case from the stand point 
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that if the terms of s, 90 permitted the 
Oourt to presume the genuineness of a 
copy whether the present case was a fit 
one or not for the raising of such pre- 
sumption For these reasons I think 
that I am free to consider the validity 
. of the view taken by the learned Sub- 
ordinate Judge in light of the law on 
the point. The words used in s. 90 of 
the Evidence Act are: *When any document 
18 produced." 

These words as they stand do not 
confine the applieation of the section to 
cases in which the original document is 
actually before the Court. It ıs admitted 
by the learned Gounsel for the defendants- 
respondents that the certified copy of the 
plaint filed in Court was admissible as 
secondary evidence of the original which 
formed part of a public record. In my 
opinion, therefore, there was nothing in 
8. £0 to prevent the Court from making 
a presumption of the genuineness of the 
original, If authority were needed I may 
refer to the Full Banch decision of the 
Madras High Court ieported in Sub- 
rahmanya Somayajulu v. Seethayya (3). 
It will suffice for me to quota the relevant 
portion of the headnote which is ag 
follows: — 

"The presumption under s, 90 of the 
Evidence Aet with regard to documents 30 
years oid arises 1n the case of copies as well 
as originals, lfthecopy ıs proved to bea 
true copy a presumption may be made in 
favour of the genuireness of the ongi- 
nal" 


I am, therefore, ofopinion that the second 
ground relied upon by the learned Subordi- 
nate Judge 18 also untenable. Beforeleav- 
ing this part of the case ıt might be men- 
tioned that the learned Counsel for the 
defendants-respondents contended that the 
lower Appellate Court was justified in re- 
fusing to presume the genuineness of Ex, 
4 because there was evidence before it 
which went to show that Moti was illiterate, 
This 18 answered by what I have said before 
that 1a my opinion the learned Subordinate 
Judge has not applied his mind at all as 
to whether 1t was a fit case for the exercise 
of discretion or not. Referenca to the 
ilhteracy of Moti was made only 1n Support 
of the view that ıt was the duty of the 
trial Court to insist on the production of the 
original before it, 


(3) 70 Ind Cas 729, 46 M. 92, 
M W.N.614, 31 M L T 347, 
F. B.) 


16 L W 462, (1922) 
A.I R. 1923 Mad, 1 
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For the above reasons tf allow the appeal 
set aside the decsion of the lower Appel- 
late Oourt and restore that of the trial Court. 


The plaintiffs-appellants will get their costs ^ 


in this Oourt as well asin the lower Ap- 
pellate Court. 
A. Appeal allowed. 


OUDH CHIEF COURT. 
SEooN» O1vit Aperat No. 78 or 1929. 
October 5, 1929, 

Present:— Mr. Justice Raza. 
QUTBUDDIN-—PrAINTIFF—A PPELLANT 
versus 
ABDULLAH KHAN- DEFENDANT 
— RESPONDENT. 

Occupancy holdvng—Mortgage—V aladity of mortgage 
—AMortgagor's right to recover possession —Mortgagee, 
whether entitled torefund of amount advanced—Mor t- 
gagor, whether entitled to mesne profits 

A mortgage of a simple tenancy holding 15 
unlawful and does not confer any 11ght on the mort- 
gagee to hold possession of the bolding as such. 
[p 276, col. 2] 

The mortgagor 1s ın such a case entitled to recover 
possession of the land from the mortgagee But he 
18 not entitled to recover possession without payment’ 
of the amount due on the mortgage, nor 1s he en- 
tatled to get mesne profits from the mortgagee  [p. 
276, col 2, p 277, col 1] 

Dasrath v Sandala (1), referred to. i 

Second appeal against a decree of the First 
Subordinate Judge, Bahraich, dated the 
17th November, 1928, confirming that of the ’ 
Munsif, Bahraich, dated 31st J uly 1928. 

Mr. Ghulam Husan, for the Appellant, 

Mr. R. D. Sinha, for the Respondent. 

JUDGMENT.—These Appeals Nos. 50 
and 78 of 1:29, arise out of a suit for pos- 
session of certain tenancy land in village 
Pure Dubar Sain in the District of Bahraich, 
Appeal No. 50 is the defendant's appeal 
and Appeal No. 78, the plaintiff's appeal, 

The plaintiff holds the land in suit as a 
tenant from the talugdar of Nanpara, He 
brought the suit for possession of the land 
in question alleging that the defendant was 
a trespasser. 

The claim was resisted by the defendant 
On various grounds. 

The learned Munsif framed five issues 
and found as follows: — 

1 The plaintiff did not relinquish hig 
tenancy rights as alleged by the defendant, 
The defendant did not acquire any tenancy 


F 
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-~ rights in the land and is not a tenant of the 


land in suit 

2. Thesuitis maintainable in the Civil 
Court. 

3. The defendant is in possession of 
ihe land in suit asa mortgagee from the 
plaintiff under the deed dated 23rd June, 
1925, as alleged by him. 

4. The plaintiff is not entitled to any 
damages. 

5. The plaintiff is entitled à decree for 
possession of the landin suit on payment 
of the principal money and the interest due 
on the mortgage deed in question dated 
the 23rd June 1925. The defendant 18 not 
entitled to any interest since Ist June 
1926, as he has been in possession of the 
land since that date The plaintiff has 
all along been willing to pay the principal 
and interest due on the deed ın question, 
He will therefore pay the amount due on 
the deed to the plaintiff 

The result was that the plaintiff was 
given a decree for possession of the land 
1n suit, onpaymentof the principal and 
interest due on the deed ın question 

The plaintiff appealed, challenging the 
finding of the first Court on the question 


-of damages and contending that he was 


entitled to get possession of the land in 
sut without payment of the amount due 
on the mortgagein question. The defend- 
ant filed cross-objections, challenging the 
findings of the first Court on the Ist and 
2nd issues. The learned Subordinate 
Judge, who heared the appeal dismissed the 
plaintiff's appeal and also the defendant's 
cross-objections, Thus he upheld the 
decision of the first Court. 

The parties have now come to this Court 
in second appeal 

In my opinion there is no substance in 
these appeals 

I take up the defendant's Appeal (No 50 
of 1929) first The finding of the lower 
Courts that it 18 not satisfactorily proved 
that the plaintiff really relinquished his 
holding as alleged by the defendant, 18 
supported by the evidence on record. It is 
algo in evidence that no lease was granted 
to the defendant and that he was never 
recognised by the estate as the tenant 
of the land in suit. The  plaint- 
iff is still the tenantofthe land in suit 
and he is recorded as such in the village 
papers. The appellant's learned Counsel 
has argued before me that the plaintiff 18 
estopped from alleging that there was no 
rehnquishment and that he was thetenant 
ofthe land in suit. The plea of estoppel 
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which has been raised by the defendant in 
this Court was not raised in the first Court 
and is not well founded infact. The fact 
is that the defendant got possession of the 
land insuit under the terms of the deed 
Ex. A-5. dated the 23rd June 1925, as held 
by the lower Courts. The learned Mungit 
has construed this deed as a mortgage deed. 
The learned Subordinate Judge has con- 
strued it as asimple money bond. I have 
examined the deed in question agree 
with the finding ofthe learned Munsif on 
this point. The deed in question purports 
tobe a mortgage deed. It ıs of course 
invalid as a mortgage deed. It was execut- 
ed for Rs. 100 but was not registered as 
required by law. It 1s invalid and un- 
enforceable asa mortgage also because 
a mortgage of a simple tenancy holding 18 
unlawful as held ın Dasrath v Sandala (1). 
The defendant cannot be allowed to hold 
the land as a mortgagee under the deed in 
question The plaintiff's claim for posses- 
sion ofthe landin sut was properly 
decreed by the lower Courts. There can 
be no estoppel when both parties are 
aware of the facts and the defend- 
ant must be held to have known that the 
tight of tenancy which the plaintiff pur- 
ported to mortgage was non-transferable. 
No estoppel can arise from ignorance of 
law which both parties must be presumed 
to know. 

There is no force in the ground of appeal 
that the suit 18 not maintainble in the Civil 
Court. This point was not urged in the 
course of arguments. 


The result is that the-defendant’s appeal 
fails and must be d:émissed. 

Now I take up the plaintiffs Appeal 
(No. 78 of 1929) The plaintiff contends 
that the relief granted to the defendantin 
so far as payment under a void mortgage 
was concerned could not be legally allow- 
ed. I am not prepared to accept this con- 
tention The defendant has not sued for 
recovery of the amount due on the deed 1n 
questionin this case The plaintiff has 
admitted the deed ın question. It has been 
found that the defendant got possession of 
theland in suit with the permission of 
the plaiatiff under the terms of the deed. 
The plaintiff appellant's learned Counsel 
has questioned the finding of the lower 
Courts on this point ; but I find that there 
15 evidence in support of the finding. The 
defendant's evidence shows that he had 


(1) 93Ind Cas. 310, 3 O, W. N 217, A, I.R 1926 
Oudh 270, L R 7A. (O ) 81,13 O. L. J. 499. 
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got possession of the land in suit with the 
plaintiff's permission, as the plaintiff had 
failed to pay off the debt under the terms 
of the deed in question. The plaintiff 
stated before the first Court clearly that 
he was ready and willing to pay the amount 
due on the deedin question to the defen- 
dant Ithink the learned Munsif was not 
wrong in these circumstances in giving the 
plaintiff a decree for possession of the 
land in suit on payment of the amount 
due to the defendant. The appellant's 
learned Counsel informs the Court that 
the plaintiff has since deposited the money 
in first Court. He contends that the plaint- 
iff ought to have been allowed damages. 
Inmy opinion this contention must be 
overruled It has been found that the 
defendant had got possession of thelandin 
guit with the plaintiff's permission and con- 
sent, This finding must beaecepted ın second 
appeal Asthe defendant had got posses- 
sion of the land 1n suit with the permission 
and consent of the plaintiff, the latter 18 not 
entitled to any damages The plaintiff him- 
self had put the defendant in possession of 
the land in suit. Heis wrong in alleging 
that the defendant took possession of the 
land as a trespasser. The factis that the 
defendant took possession of the land in suit 
with the plaintiff's consent uuder the deed 
executed by the plaintiff. The defendant 
of course cannot resist the plaintiff's claim 
for possession of the land in suit as the 
deedisinvalid; but no damages can be 
allowed to the plaintiff in the circumstances 
of th13 cage. 

The result is that both the appeals fail 


and must be dismissed. Hence I dismiss 
these appeals with costs. 
A. Appeal dismissed. 


OUDH CHIEF COURT. 
Bacoup Orvie Appsan No 177 cr 1923 
December 9, 1929 
Present -—Sir Louis Stuart, Kr, Ohief 
Judge and Mr. Justice Srivastava 
8. MEHDI ALI AND oTEERS— PLAINTIFFE— 

APPELLANTS 
versus 

S. WALAYAT HUSAIN KHAN No 

ANOTHER — DEFE\DANT3—RESPONDENTS 
Cvnl Procedure Code (Act V of 1908), s 11, 
Expl IV—Sww on mortgage—Defendant rmpleaded 
as legal representative of mortgagor—Omassvon to set up 
paramount tule—Res judicata—Might and ought'— 
Matters adjudication of which 18 as discretionary, whe- 
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ther within Expl IV—Evdence—Certryficate of 
guardianship, whether admissible to prove age 

The plea of res judicata 1n respect of a paramount 
title cannot be set up against a person who happens 
to be a party 1n a mortgage suit m a different capacity 
unless the paramount title has been expressly the 
subject of controversy and there has been an actual 
decision in respect of 16  [p. 280, col 1] 

A person who isimpleaded ina mortgage But as 
a legal representative of the mortgagor 1s not 
bound to set up any paramount title which he may 
have in the property as a ground of defence and 
omission to raise his paramount title in defence 
will not, therefore, debar him from setting up his 
title ın a subsequent suit, under Expl IV to s 11, 
Oivil Procedure Code [p 279, col 1] 

Jaggeswar Dutt v Bhuban Mohan Mitra (1), Jott 
Prasad vy Azw Khan (2), Gobardhan v Manna Lal 
(3), Radha Kashun v  Khurshed Hossein (4) and 
Abdul Wahid Khan v Alı Husarn (5), referred to 

A matter the adjudication of which is not com- 
pulsory but depends upon the discretion of the 
Court trying the suit, cannot be said toa matter 
which ‘ought to have been made a ground of defence” 
within the meaning of s. 11, Expl IV, Civil Procedure 
Code [p 280, col 1.] 

A certificate of guardianship issued in Oudh isa 
record made by a public servant in the discharge 
of his official duties and an entry in such a certifi- 
cate 1s relevant and admissible in proof of the age of 
a particular person [p 280, col 2 

Mohan Lal v Mohammad Adil (6) and Amir Husan 
v Mohammad Araz Husan (7), referred to 

Second appeal against a decree of the Ad- 
ditional Subordinate Judge, Lucknow, dated 
the 23rd February, 1929, upholding that of 
the Munsif, Lucknow District, dated the 31st 
January 1928 

Mr. Ghulam Hasan Naqvi, for the Ap- 
pellants. 

Messrs Gulam Hasan and Shahenshah Hu- 
sam, for the Respondents. 


JUDGMENT.—This is an appeal by 
the plaivtiffs who have heen unsuccessful in 
both the lower Courts, The facts of the case 
which have giren risa to this appeal are 
lengthy and complicated. We will state 
them so far as they ara necessary for 
the proper understanding and determina- 
tion of the points which require decieion in 
the appeal. 

One N. Sultan Begum the daughter of 
Mohammed Ali Shah, King of Oudh, owned 
some house property which she transferred 
by asale deed dated the 8th November 
1869 1n favour of herfoursons N Jafar 
Ah Khan, Qazim Ali Khan, Sadiq Ali Khan 
and Reza Ali Khan. She bad aleo left two 
daughters one of whom, Zeenat Ara brought 
a sult impugning the sale deed and on the 
19th of August 1895 obtaired a decree 
against her four brothers for her one-tenth 
share N Jafar Ali Khan mcrtgaged his 
four annas share in theeaid property The 
mortgagee obtained a decree for sale on 
foot of the mortgage-deed and one-fifth of 
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the materials of the houses was put to sale. 
. The aforesaid one-fifth share of the mate- 
-~ vials was purchased by one Ali Jan Khan. 
On the 16th of April 1601 Raza Ali Khan 
made a mortgage of his one-fourth share 
in favour of Ahmad Husain. Four days 
later, on the 20th of April 1901, Raza Ali 
Khan purchased from Ali Jan his rights 
in the one fifth of the materials which had 
been purchased by him. Subsequently 
Raza Ali Khan made two mortgages one on 
the 2let of August 1801 in favour of his 
previous mortgagee Ahmad Husain for his 
one-fourth share and one-fifth of the mat- 
erials purchased by him and the other on the 
28th of September 1901,1n favour of Wila- 
yat Husain defendant No lin respect of a 
three-fourth share in the house property. 
It 1s not easy to say how he arrogated to 
himself the ownership of the three-fourths 
share but ıt appears to have included his 
one-fourth share, the one-fourth share of 
Qazim Ali Khan which he said he was go- 
ing to purchase and the one-fifth share in the 
materials which he had acquired from Ali 
Jan, Raza Ali Khan died on the 21st of 
September 1907 On theday following his 
death Wilayat Husain instituted a suit for 
sale on the basis of his mortgage deed 
dated the 28th of September 1901, against 
the heirs of Raza Ali Khan. One of the 
heirs 1mpleaded in the suit was Jafar Ali 
Khan the brother of Reza Ali Khan Jafar 
Ali Khan did not appear to defend the suit 
and ıt wasdecided against him ex parte. 
The other heirs of Raza Ali Khan made a 
-compromise with  Wilayat Husain and 
ultimately on the 13th of January 1908 a 
decree for sale was passed on the basis of 
the compromise as against the contesting 
defendants and ex parte againet Jafar Ali 
Khan, in respect ofa 27/40th share in the 
houses instead of the $th share which was 
mortgaged This share was evidently fixed 
at 3/4th of 9/10ths, this being the share left 
to the sons after excluding the 3/10'h share 
for which Zeenat Ara had obtained a dec- 
ree Jn her favour. On the 28th of Septem- 
ber 1908 Jafar Ali Khan sold his ith share 
in the site ofthe houses and 1/20th share 
in the materials which had remained un- 
sold, to one Abdul Ali The latter died on 
the 13th of February 1909, leaving three 
minor sons who are the plaintiffs appellants 
before us. On the 4th of April 1910 one 
Hakim Faz] Alithe maternal uncle of the 
minorsons of Abdul Ali, acting as their 
next friend, made an application under O 
XXI, r. 58 of the Code of Civil Procedure 
objecting to the sale of Jafar Ali's onè- 
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fourth share in the site of the houses, in exe- 
eution of Wilayat Husain's decree, This 
application was rejected on the l6th of 
Apri 1910. It appears that subsequently 
the whole property which formed the sub- 
ject of the decree in Wilayat Husain's fa- 
vour was put to sale and purchased by Wila- 
yat Husain himself who obtained a sale 
certifieatein respect of it on the 7th of 
November 1910 and also obtained posses- 
sion under a warrant for delivery of posses- 
sion dated the 6th of February 1911. It 
may be mentioned that Wilayat Husain also 
purchased the one-tenth share for which 
Zeenat Ara had obtainsd a decree in her 
favour, under two sale-deeds, one dated the 
25th of November 1910 and the other dated 
the 24th of May 1911, Thereafter on the 
7th of April, 1914, Wilayat Husain also ob- 
tained a decree for partition of the share 
purehased by him, against Sirdar Mahal 
defendant No. 2, w1dow of Sadiq Ali Kban 
Onthe 13th of June 1912 the Maharaja of 
Mahmudabad was appointed guardian of 
the person and property of the three minor 
Bons of Abdul Alı Khan Two of these 
sons attained majority before the institu- 
tion of the present suit. On the 20th of 
December 1926 this suit was instituted by 
and on behalfof the three sons of Abdul 
Ali for possession by partition of a one- 
fourth share in the land forming the site 
of all the houses 1n question which was sold 
by Jafar Ali Khan to their father. 


Wilayat Husain defendant No. 1 contest- 
ed the suit on various grounds but the only 
defences which are material for the pur- 
poses of this appeal are those based on the 
grounds of res judicata, limitation and the 
plea about the extent of the plaintiff's 
share. 


Both the lower Courts have found that 
as the plaintiffs derive their title from 
Jafar Ali Khan they are bound by the de- 
cree obtained by Wilayat Husain against 
bim and their claim 1s therefore barred by 
the principle of res judicata, On the ques- 
tion of limitation the finding of the lower 
Appellate Court 15 that plaintifiNo. 1 has 
failed to prove that he attamed majority 
witbin 3 rears of the institution of the pre- 
sentsuit It has therefore held that the 
claim of plaintiff No.1 1s barred by time 
Lastly, asregards the extent of the plaint- 
iffs’ shaie both the lower Courts have found 
that the plaintiffs could not as traneferees of 
the interest of Jafar Ali be entitled to more 
than ith of 9/l0ths after excluding Zeenat 
Ara’s share. : 
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Thelearned Counsel for the plaintiffs appel- 
lants questioned the correctness of the find- 
inga of the lower Appellate Cour on all the 
three points set forth above His firat con- 
tention is as regards res judicata. The 
position with regard to this question is this: 
Wilayat Husain the mortgagee brought a 
suit on foot of his mortgage dated the 28th 
of September 1901 praying therein for sale 
ofthe three-fourths share mortgaged by 
Raza Ali Asthe mortgagor Raza Ali had 
died before the suit, so it was instituted 
against his heirs. One of them was his 
brother Jafar Ali and he was accordingly 
impleaded as one of the heirs and legal 
representatives of Raza Ali. Jafar Ali did 
not appear to defend the suit and the claim 
was decreed against him in respect of 
27/40th share 1n the property, ex parte The 
learned Subordinate Judge has found that 
as Jafar Ali was a party to the suit he ought 
to have contested ıt on the ground that the 
share mortgaged by Raza Ali was more 
than his legitimate share and ashe failed to 
do so therefore the claim set up by the 
plaintiffs who claimed through Jafar Ali is 
barred by the rule of constructive res judi- 
cata under Expl. IV,s. llofthe Code of 
Oivil Procedure The argument urged by 
the plaintiffs appellants 18 that as it was 
a suit based on a mortgage and Jafar Ali 
was impleaded as a representative of the 
mortgagor, 16 was not incumbent on himin 
that suit to set up his paramount title and 
his failure to do so cannot attract the ap- 
plication of Expl. IV of & 11, Civil. Pro- 
cedure Code tothe case. In Jaggeswar 
Dutt v Bhuban Mohan Mitra (1), ıt was 
held that the ordinary rule was that a plaint- 
iff mortgagee could not be allowed so to 
frame his sult as to draw into controversy 
the title of a third party, who was in no 
way connected with the mortgage and who 
had eet up a title paramount to that of the 
mortgagor and-mortgagee. This case was 
referred to and followed by the Allahabad 
High Court ın Jot: Prasad v. Aziz Khan 
(2 In Gobardhan v. Manna Lal (3), & 
Bench consisting of Sir Pramada Oharan 
Banerjt and Abdul Raoof, JJ, decided 
that 1n a suit brought by a mortgagee to 
enforce his mortgage, person claiming a 
tille paramount tothe mortgagor and the 
mortgagee was not a necessary party and 
the question of the paramount title could 


(1) 33 O 425,30 L J, 205 

(2) 1 Ind Oas 53, 31A 11, A W N (1908) 263, 6 
AL J5,5M.L T 47 

(3) 46 Ind Oas 559, 10 A 581, 16 A L J. 639. 
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not be litigated in such a suit. The facts 
of hiscase were that two suits for sale on 
separate mortgages of the same property 
were filedand in each the mortgagees 
impleaded athird party as a subsequent 
mortgagee of a portion of the property in 
suit The party so impleaded was in 
reality the owner of a considerable portion 
of the property comprised 1n the mortgages 
sued upon, though he was not impleaded 
in that capacity. In one of these suits the 
puisne mortgagee did not appear and the 
sult was*decreed against hım esx parte. 
This puisne mortgagee then brought a 
suit for declaration of his title to part of 
the mortgaged property Applying the 
principle set forth above their Lordships of 
the Allahabad High Court held that the 
sult was not barred by anything which had 
happened in the course of the previous 
litigation In Radha Kishan v Khurshed 
Hossein (4) the facts were these: Second 
mortgagees sued for a sale decree under 
the Transfer of Property Act, 1882, join- 
10g asa party the first mortgagee who did 
not appear. A decree was made and the 
property was bought by the second mort- 
gagees The first mortgagee afterwards 
sued for a sale decree. It did not appear that 
in the former suit the second mortgagees 
had attacked the first mortgage or sought 
to postpone 16 tc their own It was held that 
the decree in the former suit was not res 
judicata unders ll of the Code of Civil 
Procedure, 1908, against the first mortgagee 
and that he was entitled to a sale decree. 
In the cource of their judgment, their 
Lordships of the Judicial Committee re- 
marked as follows:— 

"Bakhtaur Muli's position therefore was 
that he was a prior mortgagee with a para- 
mount claim outside the controversy of 
the suit unless his mortgage was impugned. 
Consequently, to sustain the plea of res 
judica’a 15 18 incumbent on the Bahus 1n the 
circumstances of this case to show that they 
sought in the former suit to displace Bakh- 
taur Mull’s prior title and postpone it to 
their own For this ıt would have been 
necessary for the Sahus as plaintiffs in the 
former suit to allege a distinct case in their 
plaint in derogation of Bakhtaur Mull's 
priority Lastly,in a case decided by a 
Bench of this Oourt Abdul Wahid Khan v. 
Alt Husain (5) it was decided that 1f a prior 

(4) 55 Ind Cas 959,471 A 11,18 A L J 401; 
(1920) M W N 308, 388M L J 421, ILL W 518, 
22 Bom L R 557, 470, 652,28 M L.T. 425, 25 0, 
W N 417(P C) 

(5) 115 Ind Cas 833, 6 O. W. N. 1; 4 Luck, 250; 
A. I. R 1929 Oudh 463, 
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mortgagee with a paramount title is im- 
pleaded in a subsequent suit brought by 
the puisne mortgagee and there is no con- 
sent in that suit regarding the prior mort- 
gage, the right of the prior mortgagee 
would not be lost to him. 

The principles deducible from the above 
decisions are‘ Firstly, that the mortgagee 
plaintiff should not ordinarily be allowed, 
in his suit based on the mortgage to raise 
a controversy as regards the title of a third 
person who 1s not connected with the mort- 
gage and claims a paramount title, and 
secondly, as acorollary of the above, that 
the plea of res judicata ın respect of a para- 
mount title cannot be set up against a 
person who happens to be a party in a mort- 
gage suit in a different capacity unless the 
paramount title has been expressly the 
subject of controversy and there has been 
an actual decision 1n respect of it. But the 
matter might be considered from another 
standpoint. The words of Expl. IV 
of s. 11 are—“Any matter which might and 
ought to have been made ground of defence 
or attack 1n such former suit shall be deem- 
ed to have been a matter directly and sub- 
stantially ın issue ın such suit.” It is true 
that Jafar Ali Khan might have set up his 
rights of ownership in respect of the J/4th 
share in the land forming the site of the 
houses as a ground of defence in that suit 
but the further question is whether he 
ought to have raised that defence in the 
eaid suit. We have pointed out that in 
mortgage suits the ordinary rule is not to 
draw into controversy questions regarding 
a paramount title It follows therefore that 
if Jafar Ah who had been impleaded only 
as arepresentative of the mortgagor had 
raised such a plea in defence 1t would have 
been entirely ın the discretion of the Court 
to allow the question regarding his para- 
mount title to be litigated in that suit or 
not. If the matter was one the adjudication 
in respect of which depended upon the 
discretion of the Oourt trying the suit, it 
can hardly be said to be a matter which 
“ought to have been made ground of de- 
fence.’ We are not in the circumstances 
prepared to hold that it was incumbent on 
Jafar Ali to raise a controversy as regards 
his title as owner 1n that suit. Weare there- 
fore of opinion that the present suit is not 
barred by the rule of res judicata. 

The next contention is as regards limi- 
tation. It is admitted by the learned Coun- 
sel for the appellants that there 18 no evi- 
dence as regards the age of the plaintiff 
No, 1 except Ex. C-3, the certificate of guar- 
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dianship. This document only shows that 
plaintiff No. 1 was to attain majority in 
December 1923. It does not mention the 
date on which he would become major. 
The present suit was instituted on the 20th 
of December, 1926 It was the duty of the 
plaintiff to show that he attained majority 
on some date after the 20th of December. 
There can be no presumption that he attain- 
ed majority after the 20th and not before 
that date. Ashe has failed to give any 
evidence to prove the date of his birth, we 
think the lower Court is correct in holding 
that his claim 18 beyond time In this con- 
nection we might also mention that the learn- 
ed Counsel for the defendants respondents 
impugned the finding of the lower Appel- 
late Court about the claim of plaintiffs 
Nos 2 and 3 being within time We think 
the defendants contention also to be with- 
out force. The argument urged by the de- 
fendants-respondents is that the entry 
in the certificate of guardianship is 
not sufficient evidence to prove the age 
of plaintiffs Nos. 2and 3 It has been held 
in Mohan Lalv Mohammad Adil (6) and 
Amar Husain v. Mohammad Arjaz Husain (T) 
that & certificate of guardianship issued in 
Oudh 1s a record made bya public servant 
in the discharge of his official duties and 
an entry in such a certificate 18 relevant and 
admissible ın pro^f of the age of a particu- 
lar person. The lower Appellate Court 
having accepted the said entry as sufficient 
evidenee regarding the age of these two 
plaintiffs, it 18 not open to us in second ap- 
peal to question the finding of the lower 
Appellate Court. 

Lastly, it was contended by the plaintiff- 
appellants that the share of the plaintiffs is 
J/4th and not 1/4th of 9/10ths as found by 
the lower Appellate Court. The argument 18 
thatalthough Zeenat Ara bad obtained a 
decree for her l/4th share yet there is no 
evidence to show that she ever put the dec- 
ree into execution or obtained possession of 
that share. Wedonot think that the ab- 
sence of positive evidence regarding the 
execution of Zeenat Ara’s decree 18 of any 
consequence. There can beno doubt that 
her legal share in the inheritance of her 
mother Sultan Begum was 1/10th and that 
she had got a decree for that share It was 
never pleaded that she did not get posses- 
sion of the share or that she lost it by ad- 
verse pcssession. Further we have the fact 


(6) 89 Ind Cas 69,20 W. N 601, 20.L J 453, 
A I R 1926 Oudh 88 

(7) 117 Ind Cas 456, 60. W.N. 51, A. I. B. 1999 
Oudh 134. 
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that the share decreed in her favour was 
purchased by Wilayat Husain under two 
sale-deeds to which reference has been made 
before. We, therefore, agree with the lower 
Appellate Oourt that the share available 
for distribution among the four sons of 
Sultan Begum was only 9/10tbs and that the 
share of Jafar Ali could only be ith of 
9/10th. 

The result, therefore, is that we allow the 
appeal, set aside the decision of the lower 
Appellate Court and give the plaintiffs 
Nos. 2 and 3, Syed Hadi Ali and Syed Ibad 
Alı a decree for possession by partition of 
2/3rds of 9/!0ths of the land forming the site 
of the three houses in suit together with 
proportionate costs in all three Courts. A 
preliminary decree for partition will be pre- 
pared accordingly. 

A. Appeal allowed. 
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OUDH CHIEF COURT. 
First Oivit APPBAL No 38 or 1929. 
August 8, 1929. 
Present :—Sir Louis Staurt, Kr , Chief 
Judge and Mr. Justice Raza. 
KUBER SARAN-— PLAINTIFF— 
APPELLANT 
versus 

RAGHUBER AND ANoTHE&—DEFENDANTS 


——RESPONDENTS. 

Court Fees Act (VII of 1870), s ? Qv) (c)—Specific 
Relef Act (I of 1877), ss 89, 42—Suit for cancella- 
tion of document—Court-fee payable—Priayer for 
cancellation and mere declaration, distinction be- 
tween, 

While in cases where a declaration alone is sought 
a stamp of Rs 101s sufficient, ina case unders 39 
of Act [of 1877 in which not only isa declaration 
sought but it 1s further asked that the document 
shall be delivered up, cancelled, and its registration 
set aside, an ad valorem fee must be paid under the 
provisions of s 7 (w) (c) of the Court Fees Act VII of 
1870 [p 282, cols 1&2] 

Where a person asks for a declaration that 
certain deeds are voidable against him be- 
cause his consent to their execution has been 
caused by fraud or misrepresentation and not only 
asks for a declaration that those deeds are vord- 
able but also asks that the deeds should be cancel- 
led and delivered up the suit is distinctly a suit for 

-declaration with a prayer for consequential ielief [p. 
283, col 1 

Parvatibas v Vishvanath Ganesh (3), followed 

Karam Khan v Daryar Singh (1) and Durga 
P v. Mirza Mohammad Alv Beg (2), dissented 

om 

First appeal against a decree of the Sub- 
ordinate Judge, Mohanlalganj at Lucknow, 
dated the 20th March 1929. 

Mr Daya Kishen Seth, for the Appel- 


lant, 
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JUDGMENT.—The facts are as fol- 
lows: The appellant Kuber Saran institut- 
ed a suit on the 10th November, 1928, 
asking for the cancellation of three deeds 
dated the 23rd August 1928, the 12th 
Beptember, 1928 and the 15th September, 
1928 executed by him in favour of other 
persons on the ground that the execution of 
these deeds had been caused by fraud and 
misrepresentation. He valued the property 
covered by these deeds at Rs. 6,000, 
and valued the suit for the purposes of 
jurisdiction at Rs. 6,000 He paid a 
Court-fee stamp of Rs. 10 on the relief on 
the ground that this was a suit of declaratory 
nature. The learned trial Judge consider- 
ed that this was a suit under s. 39 of the 
Specific Relief Act (I of 1877). It clearly 
was such a suit. It was a suit fora declara- 
tion and also for consequential relief by 
cancellation of the document in question. 
The learned trial Judge taking this view 
directed the appellant to make up the 
deficiency of Rs 295. The appellant did 
not take exception to this order, He was 
granted time within which to make up the 
deficiency He did not make up the 
deficiency but applied to amend his plaint. 
The amendment of the plaint altered to a 
large extent the character of the suit and 
the learned trial Judge refused to allow 
the plaint to be amended. The learned trial 
Judge says:— 

"Instead, however, of paying Court-fees on 
the valuation plaintiff has applied for 
amendment of the plaint by asking fora 
relief that the plaintiff possession be 
maintained. And it 1s argued now that the 
sult has been converted into one for posses- 
sion and Oourt-fee is therefore payable 


on five times the land revenue. I am 
unable to accede to the argument, The 
device ıs transparent, Plamtiff is in 
pessession. He does not state even 
now that he has been dispossessed He 
does not ask for a decree for 


possession. Heonly states that his posses- 
sion be confirmed and maintained This 
relief does not make the suit one for posses- 
Bion " 

The learned trial Judge then passed a 
final orderand fixed a date on which the 
deficiency was to be made up and stated 
that he would grant no extention in any 
circumstances. On that date the deficiency 
had not been made up The learned Judge 
then rejected the plaint under the provieions 
of O. VII, r. 11 (c) of the Code which 
provides that where the relief elaimed has 
been properly valued but the plaint has 
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been written upon paper insufficiently 
stamped and the plaintiff on being requir- 
ed by the Oourt to ‘supply the requisite 
stamp paper within atime to be fixed by 
the Oourt fails to do so the plaint may be 
rejected Itis to be noted that in these 
circumstances the provisions of O. VII, r, 13 
may apply in future. The plaintiff appel- 
lant has now presented anappeal hereand 
has taken a somewhat peculiar position. 
It 18 to be noted that in the lower Oourt his 
Counsel first argued that this was a suit for 
adeclaration only but when the order was 
finally passed against him to the effect that 
it was a suit for a declaration and con- 
sequential relief he accepted that order and 
asked for time to pay the money Having 
failed to pay the money within the time 
allowed he now contests the validity of the 
order. In our opinion it 18 the duty ofa 
plaintiff, who is ordered to pay a certain 
Court-fee, to obey the order or to take the 
consequence of the rejection of his plaint. 
He suffers no real hardship thereby for a door 
is opento him take up the matterin appeal 
afterwards and in event of his success the 
money willbe refunded This circumstance 
affects the position of the plaintiff-appellant 
here, but apart from that we are of opinion 
that the view of the learned Judge 1s correct. 
An examination of s 39of Act 1 of 1877 leads 
us to the following conclusions In the 
ease in which a person alleges that the 
execution of & written instrument cau be 
challenged on the ground that the instru- 
mentis voidable because his content has 
been obtained by coercion, fraud or 
misrepresentation the person taking this 
position can adopt more than one course. 
He canask for a declaration that his consent 
was obtained by coercion, fraud or misrepre- 
sentation. If he obtains that declaration 
the declaratory decree may afford him 
sufficient relief in certain circumstances, 
But 1fbe wishes to go further he can ask for 
the consequential relief of having the docu- 
ment delivered up and cancelled ‘There is 
no necessary connection between the two 
reliefs. It is possible to obtain a declara- 
tion without obtaining an order that the 
document shall be delivered up and cancel- 
led, andin the case of a registered docu 

ment relief can be given by correcting the 
entries 1n the books of the registening 
authority. These reliefs do not follow 
automatically as a consequence of the 
granting of a declaratoy decree and it 
appears to us that »n these circumstances, 
while in cases where a declaration alone is 
sought a stamp of Rs. 10 ış sufficient, ina 
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ease unders. 39 of ActI of 1877 in which 
not only isa declaration sought but 16 is 
further asked that the document shail be 
delivered up, cancelled, and its registration 
set side, an ad valorem fee must be paid 
under the provisions of s. 7 (10) (c) of the 
Court Fees Act, VII of 1870. This conclusion 
appears to us to follow from the words of 
the section iteslf. Thepoint has not so far 
been decided by the authority of this Court, 
There wasa Full Bench decision of the 
Allahabad High Court in 1883 Karam 
Khan v. Daryar Singh (1), where 16 was 
decided that a suit for cancellation of 
mortgage was a simple declaratory suit. 
Unfortunately the terms of s 39 are 
not discussed inthatcase All that Straight, 
J , said 1n his reference to the Full Bench 18 
as follows — 

“Upon careful consideration the case 
now referred appears to me be one 
exactly of the kind mentioned ins 39of 
that Act and to be inthe nature of a simple 
declaratory suit.” 

The Act ın question 18 the Specific Relief 
RA The order of the Full Bench is in two 
ines 

“We concurin the opinion expressed in 
this reference, that the case 18 in the nature 
of a simple declaratory suit.” 

Our view isthat certain cases falling 
under s.39 of the Specific Relief Act are 
simple declaratory suits and others are 
declaratory suits in which consequential 
relief is desired. The Judicial Commis- 
sioner’s Court of Oudh in a Bench case: 
Durga Baksh Singh v Mirza Mohammad AU 
Beg (2) followed the Allahabad view. They 
followed the view because in au unreported 
decision of the same Court that view had 
been followed The question again was not 
discussed, The point came up before a 
Bench of the Bombay High Court in Parvati 
Bat v Vishvanath Ganesh (3). In this case 
a Bench of the Bombay High Oourt decided 
against the Allahahad view. The suit in 
question was asuitunder s. 30 fora declara- 
tion that a sale-deed was fraudulent and 
for an order to have 16 cancelled and a copy 
to the Sub-Registrar as provided by 8 39 of 
the Specific Relef Act Sir Lawrence 
Jenkins said at page 210*:— 

“The first question 18 whether this is a suit 
to obtain a declaratory decree without a 
prayer for consequential relief, or whether 
consequential relief is prayed On that 
point we arein complete agreement with 

(1) 5A 331,A W N (1883) 55 (F.B) 

(2)10 C 123 

(3) 29 B 207, 6 Bom L R 1125 
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the District Oourt, We think there can be 
no doubt that the suit is one in which there 
is distinct prayer for consequential relief, 
and we come to that conclusion notwith- 
standing the ruling ın Karam  Kham v. 
Daryar Singh (1)of the Allahabad High 
Court to the contrary." 

Here the question was not discussed but 
the opinion is emphatic. In deciding this 
point we have looked more tothe wording 
of s. 39 than to the weight to be given to the 
conflicting authorities. Our opinion is that 
where a person, as here, asks fora declara- 
tion that certain deeds are voidable against 
him because his consent to their execution 
has been caused by fraud or misrepresenta- 
tion and not only asks for a declaration that 
those deeds are voidable but also aeks that 
the deeds should be cancelled and deliver- 
ed up the suit is distinctly a suit for de- 
claration with prayer for consequential 
relief, We have not thought it necessary 
to issue notice on the other side To do 
so would only have added to the costs. The 
point appears to us sufficiently clear to be 
determined after hearing the argument of 
the learned Oounsel for the appellant. 
Further in his own interests 16 is better 
to decide the matter as quickly as possible 
in order to enable him to decide whether 
he will choose to institute further proceed- 
ings. We dismiss this appeal under O, 
XLI, r. 11, Civil Procedure Code. 

A Appeal dismissed. 


OUDH CHIEF COURT. 
First CIVIL APPRAL No 165 or 1927, 

November 8, 1928, 

Present —Mr. Justice Misra and 

Mr. Justice Pullan. 
PARAN KUER--PLAINTIFF 
—APPELLANT 
versus 
MANNI LAL AND ANOTEHES—DEFENDANT3 
— RESPONDENTS, 

Ewwence Act (I of 1872), s. 114—Presumption of 
regularity of judicial acis—Consent decree on admis- 
sion by Pleader—Presumption that Pleader had authori- 
ty to consent—Onus of proof of absence of author uy— 
Postal articles—P1 esumption of receipt by addi essee 

Where a decree is passed by a Oourt on con- 
fession of judgment by the detendant’s Pleader it 
must be assumed that the Court must have satisfied 
itself before the passing of the decree that the 
person confessmg judgment had authority on behalf 
of the defendant to act in the manner he did, and 
where a person alleges that the Pleader had no 
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authority to make such a confession, he must prova 
his allegation by positive evidence [p 285,col 1] 

Postal acknowledgments do not always bea. the 
seal of the Post Office of delivery although asa rule 
they do [p 285,col 2] 

There is a presumption that a letter which was 
duly posted must in the ordinary course of business 
have reached the addressee [abid ] 


First appeal against an order of the 
Additional Sub Judge, Fyzabad, dated the 
28th, September, 1927. 

Messrs, Niamatullah and Nawnullah, for 
the Appellant 

Messrs. A, P. Sen, BN Roy, Rajeshwari 
Prasad and Raj Bahadur Srwastava, for the 
Respondents, 


JUDGMENT.— This 18 an appeal from 
a judgment and decree passed by the 
Additional Subordinate Judge of Fyzabad 
dated 28th September 1927 dismissing a 
declaratory suit. The factsofthe case are 
that the respondent Manni Lal Nanha Lal 
Gandhi obtained a decree forsale from the 
High Court of Bombay in 1913 against one 
Dr Shiam Sabal Sita Ram Misir, The 
doctor was a resident of the Fyzabad Dis- 
trict and waspractisingin Bombay. He 
owned a village named Bansgaon in the 
District of Fyzabad and ashare in village 
Ahmadabad, District Barabanki On 25th 
October 1911 he executeda mortgage for 
Rs 3,000 in favour of the above named 
Manni Lal Nanha Lal Gandhi. On 18th 
February 1912 he executed another mort- 
gage for Rs, 7,000 1n respect of the share in 
vilage Ahmadabad in favour of the same 
person. On 21st August 1913 the mortgagee 
instituted a suit on the original side of the 
Bombay High Oourt for recovery of the 
money due to him under the aforesaid two 
deeds of mortgage and aconsent decree 
was passed by the said High Court in his 
favour on 16th September 1913, 

Dr. Shiam Sabal died in June 1914 
leaving behind his widow Musammat Paran 
Kuer, the appellant before us, who was the 
plaintiff in the Oourt below. The prelimin- 
ary decree for sale was made absolute on 
18th February 1915 The plaintiff mort- 
gagee after having obtained the final decree 
got his decree transferred to Fyzabad and 
put it in execution. In the sale held ın 
execution of the decree defendant-respond- 
ent No 2, Babu Sidh Gopal Singh pur- 
chased the village Bansgaon and has also 
taken possession of ıt as auction-purchaser 

The suit out of which the present appeal 
has arisen was brought by Musammat Paran 
Kuer the appellant in the Court of the 
Subordinate Judge of Fyzabad on the main 
allegation that she 1s not bound by the 
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decree for sale passed by the Bombay 
High Court because it was obtained 
fraudulently by the defendant-respond- 


ent Manni Lal Nanha Lal Gandhi 
inasmuch as no notice was served 
upon her when the decree was made 


absolute by the Bombay High Oourt on 
18th February 1915. It wasalleged that a 
false affidavit was filed by the clerk of the 
Attornery of the defendant respondent who 
was plaintiff-decree-holder in the suit 
brought in the Bomb: y High Oourt to the 
effect that notice had been served upon the 
plaintiff-appellant whereas no such notice 
has actually heen served on her. The 
validity of the preliminary decree passed 
against Dr Shiam Sabal by the High Oourt 
on 16th September 1913 was also challeng- 
ed by the plaintiff-appellant on the ground 
that the Attorney who was engaged by Dr. 
Shiam Sabal has no authority to confess 
judgment and it was fraudulent on his part 
to have instructed the Advocate, engaged by 
the said Attorney to represent Dr Shiam 
Sabal before the Bombay High Court to 
confess the claim In short the validity of 
both the preliminary decree and the final 
decree 18 challenged on the ground of 
fraud. . 

It 18, therefore, contended by the plaint- 
iff-appellant that the sale held 1n execution 
of such a decree is bad 1n law and confers no 
title on the defendant-respondent No 2. The 
plaintiff appellant therefore praysthat the 
aforesaid decrees for sale passed by the 
Bombay High Court be set aside and so 
should also the sale heldthereunder, and 
that the plaintiff appellant should be given 
possession over the village Bansgaon 
situate in the District of Fyzibad Tae 
plaintiff, Musammat Paran Kuar, has sold a 
portion of her claim to one Permushore 
Dat Shukul, also a resident of Fyzabad who 
joined her as plaintiff No 2. He died during 
the pendency of the suit and his sons were 
brought on the record 1n his place as plaint- 
iffa Nos, 2 to b. 

The defence raised by defendants Nos. 1 
and 2 is practically the same and isto the 
effect that theconsent decree was a valid 
decree having been obtained by defendant 
No 1, Manni Lal Nanha Lal Gandhi, 
against Dr. Shiam Sabal on proper confes- 
sion of judgment by the Advocate who 
represented Dr. Shiam Sabal before the 
High Court at Bombay. As to the decree 
absolute 15 was denied that there was any 
fraud practised by him (defendaat No 1) 
]t was contended that the notice of the 
application for making the decree absolute 
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was sent to Musammat Paran Kuar, the 
appellant, through the Post Office and was 
actually served upon her and consequently 
the decree was quite valid. The sale held 
in execution of the decree was ıt was 
urged, quite proper and regular and de- 
fendant No 2's title could not be assailed. 

The two main points among other points 
for trial in the Court below were, firstly, 
whether the preliminary decree, passed by 
the High Court at Bombay by consent of 
the defendant in that suit, was a valid 
decree or whether it was obtained fraudu- 
lently; secondly, whether the final decree 
for sale was obtained after giving due 
notice to the appellant Musammat Paran 
Kuar, or whether it was also obtained 
fraudulently. The learned Additional 
Subordinate Judge of Fszabad, to whose 
Court the suit was sent for trial, held that 
the preliminary decree obtained by consent 
was a valid decree and could not be 
challenged, that the final decree for sale 
was also good and could not be said to 
have been obtained fraudulently though 
he held that 1t was not proved to his satisfac- 
tion that the noticeofthe application to 
make the said decree absolute had been 
given to Musammat Paran Kuar. On these 
findings he held that the salein favour of 
defendant No 2 was good and could not be 
challenged and in result he dismissed the 
plaintiff's suit 

In appeal both the points have again 
been contested before us on behalfof the 
respondents objection has been taken as 
to the accuracy of the finding arrived at by 
the lower Court on the question of service of 
notice on Musammat Paran Kuar 1n regard 
to the application for makingthe decree 
absolute We have, therefore, to decide 
two pointe, namely: 

Q) Whether the consent decree 18 valid, 
an 

(2) Whether notice of the application 
making the decree absolute was served 
upon the plaintiff appellant Paran  Kuar, 
if not whether 1t would make the decree 
absolute and the sale held thereunder, void 
and 1noperative. 

We now proceed to give our decision on 
both these points As to the first point 16 
has been contended by the learned Advocate 
for the appellant that the summons of the 
original suit was served upon Dr. Shiam 
Sabal on 6th September 1913 and on 9th 
September 1913 a warrant was lodged in 
the Bombay High Court by the said Doctor 
addressed to the Prothonotary, High Court, 
Bombay, to the effect that he intended tọ, 
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defend the suit brought by Manni Lal 
Nanha Lal Gandhi and had appointed 
Messrs. Dhunji Shah and Batliwalla as 
Attorneys for the purpose (vide plaintiffe' 
Ex 13). It is contended that this docu- 
ment proves that Dr. Shiam Sabal intended 
to contest the suit and he never instructed 
his Attorneysto confess judgment before 
the High Court at Bombay. No evidence 
has, however, been led on the point. The 
above-named Attorneys have not been ex- 
amined on behalf of the plaintiffs in support 
of this allegation. The contention put 
forward on behalf of plaintiffs 18 merely to 
the effect that the Doctor could not have 
instructed his Attorneys to confess the 
judgment since such a position would be 
against the tenor of Ex 13. Itwas also 
urged that the defendantsin the present 
case had given no evidence to prove that 
the Doctor had ever authorised the 
Attorneys to confess judgment. We are 
unable to accept this argument, In our 
opinion there 18 a presumption attaching to 
the prcceedings of the High Court at 
Bombay that they were properly and 
regularly held. It must be assumed that 
the Court must have satisfied itself before 
the passing ofthe consent decree that the 
person confessing judgment had authority 
on behalf of thedefendant in that case to 
act in the mannerin whichhe did. We 
refrain from presuming that the proceed- 
ings wereirregular. It was inour opinion 
incumbent on the plaintiff-appellant to prove 
this by posite evidence if this was fact. No 
evidence having been led on the point the 
presumption remains unrepudiated. As to 
the argument based on Ex 13 it appears to 
us sufficient to state that although, on Yth 
Septement 19:3 Dr. Shiam Sabal no doubt 
declared his intention that he intended to 
defend the suit yet it 18 quite possible that 
subsequently, on advice given to him he 
changed his mind and might have thought 
it proper not to defend the suit but to 
confess judgment. We, therefore, hold 
that the preliminary decree passed by the 
High Court at Bombay on 16th September, 
1913,18 a valid decree and the plaintiffs- 
appellants have failed to establish that 1t 18 
vitiated by fraud. 

As to the second point we have heard 
the parties at great length and gone 
through the entire evidence on the record, 
both documentary and oral. We regret 
to observe that on a consideration of the 
entire evidence on the record we have 
come toa different conclusion from that 
arrived at by the learned Additional Sub- 
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ordinate Judge, In our opinion the ser- 
vice of the notice of the application, to 
make the decree absolute, on Musammat 
Paran Kuar, has been established and no 
question of the invalidity of that decree 
on the ground of its being a fraudulent 
decree can possibly be maintained. The 
original postal acknowledgment purport- 
ing to bear the signature of Musammat 
Paran Kuar has been filed in the case, 
It is Ex, A 8 and formed part of Ex. B15 
on the record of the original suit brought 
in the Bombay High Oourt. This docu- 
ment is proved by the evidence of the defend- 
ant Manni Lal Nanha Lal Gandhi who was 
examined in the case as D. W No, 6 and 
swears on oath that this was the acknow- 
ledgment which was received by him 
through the Post Office. According to him 
the acknowledgment was in regard to a 
notice of the application, filed by him in 
the High Court at Bombay for the pass- 
ing of the final decree, which was served 
upon her and other defendants in the case. 

Two objections have been urged against 
the genuineness of this postal acknowledg- 
ment. One ıs to theeffect that ıt does not 
bear the postal mark of Fyzabad and con- 
sequently ıt cannot be said that it has 
reached the appellant, Musammat Paran 
Kuar, who is resident of the District of 
Fyzabad. The other objection is to the 
effect that this acknowledgment does not 
bear her signature since 16 appears to be 
written as “Paran Kor" and not “Paran 
Kuar' which is her actual name. We 
have considered both these objections and 
it appears to us that none of them has any 
substance, 

As to the first objection it would be 
enough to observe that sometimes postal 
acknowledgments donot bear the seal of 
the Post Office of delivery, although as a 
rule they do. 

* * * Ld * x * 

We might state that ın our opi- 
nion there 18 à presumption unders. 114, 
Evidence Act, that the letter which was 
posted at Bombay, which fact 15 established 
by the evidence of D W. No 6 and which 
contained a notice to Musammat Paran 
Kuar of the application to make the 
deeree absolute must have in the ordinary 
course of business reached her, until shown 
to the contrary. We also feel that the pro- 
ceedings of the Bombay High Court must 
also be presumed to have been held in a 
regular way The High Oourt must have 
satisfied itself that the notice of the ape 
plication was really served upon the ap. 
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pellant Paran Kuar. It is no doubt open 
to her to show that she never received 
such notice. The attempt was made by 
her but we must say she has hopelessly 
failed 1n the attempt. 

We, therefore, hold that the notice of 
the application to make the decree absolute 
which was sent to Musammat Paran Kuar 
by the Attorneys of defendant No. 1 was 
served upon her and that the decree abso- 
lute dated 18th February, 1915, 18 valid 
ard binding upon her. No question of 
fraud under the circumstances arises in 
thecase. We, therefore, dismiss this appeal 
with costs. 

A. Appeal dismissed, 


OUDH CHIEF COURT. 
SECOND CIVIL APPEAL No 158 or 1928, 
October 2, 1928, 

Present:—Sir Louis stuart, Kr , Chief 
Judge and Mr. Justice Raza. 

SHEO BAHADUR SINGH AND ANOTHER— 

PLaINITFF8—APPELLANTS 


versus 
NAUBAT SINGH AND oTHERS—DEFENDANTS 
— RESPONDENTS 

Lmatatwn Act (IX of 1908), Sch I, Art 182— 
Successive mortgages—Period fixed ın second mort- 
gage to postpone redemption till redemption of earher 
mortgage—Decree allowing redemption of first mortgage 
alone—Limatation for surt on second mortgage, whether 
runs from date of actual redemption of first mortgage 
or expiry of term 

A usufructualy mortgage was executed on the 
9th June 1882 On the 23rd December 1886, the 
mortgagor executed a simple mortgage over the 
same property to the mortgage agreeing to re-pay 
the principal and interest within 15 years and 6 
months, The reason for fixing this particular period 
was that under the terms of the first deed redemp- 
tion could not take place till 9th June 1902 and ıt 
was the intention of the partiesthat both deeds should 
be paid ofttogether In a suit to redeem the first 
mortgage 16 was held that the mortgagor was entitled 
to redeem the same without paying up the amount 
due on the second. The money for redemption was 
paid in this suit in 1926 In a suit to enforce the 
second mortgage 16 was contended that the cause of 
action arose only in 1926 

Held, that the period of limitation for the second 
suit began to run from the date on which the period 
i in the mortgage expired, namely, the 28rd June 

Second appeal against a decree of the 
Additional District, Judge, Gonda, dated 


the 20th January, 1928. 
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Mr. Radha Krishna, for the Appellants. 

Mr Kashi Prasad, for the Respondents. 

JUDGMENT.—The mortgagors exe- 
cuted two deeds. One was dated 9th June, 
1882, It was a deed of usufruetuary mort- 
gage mortgaging certain land with pos- 
session. The second wasa deed of simple 
mortgage with which we are now concern- 
ed. It is dated 23rd December, 1886. 
Under this deed the mortgagors agreed 
to repay the principal and interest within 
15 years and six months The reason for 
fixing this particular period was that under 
the terms of the first deed redemption 
could not take place till 9th June, 1902, 
and i; was the intention of the parties 
that both deeds should be paid off together. 
The mortgagors brought a suit for redemp- 
tion of the first deed only, and in that 
suit the present plaintiffs appellants who 
are the moitgagees put forward a claim 
that redemption should not be permitted 
until the amount due on the present deed 
was also paid off. That contention was, 
however, repelled by the Courts and it 
was finally decided by Mr Dalal, Judicial 
Commissioner, in Bunyad Singh v. Naubat 
Singh (1), that the mortgagors could redeem 
the first deed without paying up the 
amount due on the second. The learned 
Judicial Commissioner found that there 
had been no consolidation. The parties 
are bound by that decision. The case for 
the appellants here ıs that as the money 
was paid in the redemption suit on the 
first deed in the year 1926, the period for 
limitation in the present suit did not arise 
till 1926. We are unable to accept this 
view. To us it is clear that the period 
of limitation for the present deed accrued 
on 23rd June, 1902, and the suit is thus 
time-barred. We dismiss this appeal with 
coste. . 
Appeal dismissed 


A 
(1) 90 Ind Cas, 613, A, I R 1920 Oudh 59, 20 
W N 753. 
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OUDH CHIEF COURT. 
First Orvin Appgat No. 136 oF 1928. 
August 22, 1929. 

Present :—Sir Louis Stuart, Kr , Ohief 
Judge and Mr. Justice Raza. 
LALTA PRASAD-—-DEFENDANT 
— APPELLANT 
versus 

BRAHMA DIN AND OTHERS 

— RESPONDENTS 
Partition sut—Prelımnary decree—Application 
for final decree—Limtation—Limitatron Act (IK of 
1908), Sch I, Art 18l—-Second surt for partition 

without applying for final decree, competency of 

a suit for partition a preliminary decree for 
partition was passed by consent in 1916 Some of 
the properties were, however, not actually partitioned 
and one ofthe plaintiffs agam instituted a suit for 

partition of these properties 1n 1928 
Held, that the proper remedy of the plaimtifi 
was to apply for a final decree ın the previous suit 


and the second suit for partition was not maintain- 
able [p 288, col 2] 

There 1s no limitation applicable to an application. 
made in a partition suit after the passing of a pre- 
hminary decree by which the shares of the parties 
are defined, 1n order that the proceedings may be 
continued for the purpose of actually effecting a 
Partition and that a final decree in partition may be 
prepared [ibid] 


Hakim Sayied Tajamul Husain v Sawed Bande 
Raza (2), followed 


Nasratullah v Mupbullah (1), distinguished 


First appeal against a decree of the Ad- 
ditional Subordinate J udge, Sitapur, dated 
the 16th August, 1928. 


Messrs, K P. Misra and P. L. Varma, for 
the Appellant. 


Messrs M. Wasim and Khaliq ue-Zaman, 
for the Respondents, 


JUDGMEN'T.—The parties to this 
appeal were originally members of a joint 
Hindu family groverned by the Mitak- 
shara Law. In theyear 1915 Brahma Din, 
Sita Ram, Ganesh Prasad and Jwala 
Prasad instituted in the Court of the first 
Subordinate Judge Sitapur, a suit for 
partition of the joint family property 
against Lalta Prasad, Ram Dayal and 
Ram Kumar and one of the female mem- 
bers of the family who was entitled to 
maintenance. The suit was determined 
by a compromise in 1916 In the com- 
promise the property was divided into 256 
shares out of which Brahma Din was declar- 
ed to be entitled to 112 shares, Sita Ram, 
Ganesh Prasad and Jwala Prasad to 63 
shares, Ram Dayal and Ram Kumar to 52 
shares and Lalta Prasad to 29 shares. The 
decree passed was ın the main a prelimi- 
mary decree of the nature for which 
provision i8 made in O. XX, r. 18. 
The property partitioned consisted of ;— 
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1 Revenue paying land owned by the 
family. 2. Land mortgaged to the family. 
3. Groves owned by the family. 4. Groves 
mortgaged to thefamily 5. Ten houses be. 
longing to the family. 6. One house mort- 
gaged to the family. 7. Rights under 
deeds and decrees and amounts due on 
parol debts. 8. Moveable property. 


While the decree in part was a prelimin- 
ary decree 16 was to a certain extent a final 
decreefor it provided for the immediate 
partition of the moveable property. It 
was stated that the revenue paying land 
belonging to the family should be partı- 
iioned by the Revenue Courts. This has 
been done, The mortgage property and 
the rights under the deeds and the 
amounts due as debts havealso been parti- 
tioned. This much ıs admitted. In fact 
the only portions of the family property 
which have not been partitioned are the 
ten houses to which we have referred as 
item No 5 Two of these houses have fallen 
down Whatever has been down 1n parti- 
tion by the parties has been done without 
the assistance of the Civil Court. On the 
30th January 1928 Brahma Din instituted 
a suit for an absolute separation of his 
112-256ths,share in the ten houses 1n ques- 
tion. When the case was examined, it was 
found that two of the houses had fallen 
down. There was no opposition from the 
other members of the family except from 
Lalta Prasad. Sita Ram is now dead. 
Lalta Prasad had asserted that no partition 
could take place because the houses had 
already been partitioned. He further tock 
exception that there were two other houses 
belonging to the joint family which had 
not been included in the previous suit, 
He desired that tney shculd beadded, He 
next took the plea (which was hardly con- 
sistent with the other plea) that no suit 
could lie as B.aLma Din had exhausted all 
his remedy by insituting the previous suit. 
The learned trial Judge passed a decree of 
this nature He found that two of the houses 
had fallen down and he added the other two 
houses which Lalta Prasad suggested were 
joint family property. He found that there 
had been no previous partition and that 
Lalta Prasad's plea to that effect was with- 
out foundation He then proceeded not to 
partition off Brahma Din's share of 112-256 
but to grant another declaratory decree (in 
other words another preliminary decree) 
that Brahma Din held a share of 112-256 
in the eight houses formerly in suit and 
the two houses added and that Ganesh 
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Prasad held a 63-256ths share in the same 
houses. Itis to be noted that the decree 
as it standa cannot be executed. It will 
be necessary for Brahma Din, Ganesh 
Prasad and Jwala Prasad, if they wish to 
have their shares separated to apply fora 
final decree. They, however, seem satisfied 
with the relief which they have obtained 
Lalta Prasad has appealed. In his ground 
of appeal he reiterated that the houses had 
already been partitioned. His learned 
Counsel has, however, not argued on that 
portion of the appeal and has accepted the 
decision against his chent in respect of 
that plea. The learned Counsel has pressed 
the plea that the present suit did not lie 
and that Brahma Din's remedy was to 
obtain a final decree upon the preliminary 
decree of 1916 The Allahabad decisions 
which the learned trial Judge has quoted 
against his view are based in the main on 
the pronouncement of a Bench of the 
Allahabad High Court in Nasratullah v. 
Majbullah (1) Ibis to be noted that this 
decision was prior to the passing of Act V 
of 1408. Act V of 1908 laid down for the 
first timeexplicitly that ina partition sult 
there could be both a preliminary anda 
final decree. Previous to the passing of 
that Act there could be only one decree in 
a partitionsuit and that decred could un- 
doubtedly become time-barred, The deci- 
sionofthe Bench of the Allahabad High 
Oourt at page 313* said :— 

“Ib appears to us that when a decree 
declaring a right to partition has not been 
given effect to by the parties proceeding to 
partition in accordance with ıt, 16 18 com- 
petent for the parties, or ;any of 
them, if they still continue to be in- 
terested in the Joint property to bring 
another suit for a declaration of a 
right to a partition in case their right to 
partition 1s called in question ata time 
when, by reason of limitation or otherwise, 
they cannot put into effect the decree first 
obtained, In this respect suits for declara- 
tion of right to partition differ from most 
other suits. So long as the property 1s 
jointly held, so long does aright to partition 
continue. When a person having a right 
to partition and desiring to partition has 
his right challenged, ıt appears to us he 
can maintains a suit for a declaration, pro- 
vided his prior decree is not still enforei- 
ble." 

Welay stress on the words “provided 


his prior decree 38 not still enforcible." 
(1) 13 A 309, A W N (1891) 117 


*Page of 13 A —[Ed | 





as 
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As we understand it the preliminary 
decree of 1916 is enforcible. We adopt the 
view which was taken by the late Oourt of 
the Judicial Commissioner 1n Hakim Sayred 
Tajamul Husain v. Satyed Bande Raza 
(2) In our opinion Art. 181, Sch. I, Act IX 
of 1908 cannot apply 1n a matter like this; — 
“There is no limitation applicable 
to an application made in a partition 
sult after the passing of a pre- 
liminary decree, by which the shares of the 
parties are defined, 1n order that the pro- 
ceedings may be continued for the pur- 
pose of actually effecting a partition and 
that a final decree in partition may.be 
prepared.” This is the head-note of that 
decision. We aeceptit as a correct state- 
ment of the law on the subject, In these 
circumstances Brahma Din’s proper course 
was to apply fora final decree under which 
his share 1n the houses could be partitioned. 
Such an application 18 not time-barred. 
It ıs the case for the learned Counsel for 
the appellant Lalta Prasad that such an 
application is not time-barred. But a 
second suit 18 not permissible because 16 
iscovering the same ground. But it 18 
noticeable that an application for the pass- 
ing of a final decree in continuation of the 
preliminary decree of 1916 can only affect 
the property that was then in suit, The 
addition of the two houses mentioned in 
List A attached to Lalta Prasad’s written 
statement 1s not justified. The question 18 
simply a question of procedure. Its decision 
will make little difference 1n expenditure 
of time or in any other way for the present 
decree before usis not a final decree and 
it would be necessary for Brahma Din 
Ganesh Prasadand Jwala Prasad to have a 
final decree based upon it. Whether the 
final decree 1s based upon the present 
decree or upon the previous decree 18 
obviously of littl moment But on the 
legal aspect of the case we have no choice 
except to allow the appeal and dismiss the 
sult. We have already indicated that the 
fact that we are taking this course will in 
no way prevent Brahma Din, Ganesh 
Prasad and Jwala Prasad from applying at 
once to have a final decree as a consequence 
of the preliminary decree of 1916. The 
appeal 18 allowed and the suit 18 dismissed. 
In the circumstances of the case we direct 
the parties to bear their own costs, 

Appeal allowed, 


A. 
age 60 Ind. Cas, 433, 7 O L.J 538, 23 O. Q 
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LAHORE HIGH COURT. 
UBIMINAL Revision Petition No, 1300 
oF 1929. 

Novemher 25, 1929 
Present:— Justice Sir Alan 
Broadway, Kr, 

HAKIM SINGH AND OTHERS 
— PETITIONERS, 

SUS 


ver. 

SUBEDAR LAL SINGH-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss 258, 
489—Discharge of accused before completion of 
case—Fu ther enquiry ordered by District Magistrate 
Interference by High Court, 

Section 253, Criminal Procedure Code, gives a 
Magistrate power of discharge before the entire case 
iS complete But if the District Magistrate on 
revision orders a further enquiry on the ground 
that the entire evidence of the complainant had not 
been recorded, the order of the District Magistrate 
cannot be said to be illegal and the High Court will 
not interfere with ıt in revision. m 

Oriminal petition for revision of an order 
of the District Magistrate, Sialkot, dated the 
10th of July, 1928, reversing that of the 
Magistrate, First Olass, exercising enhanced 
powers under s 30, Oriminal Procedure 
Oode, Sialkot, dated the 4th of December, 
1928 


928. 

Lala Mool Chand, R. S., for the Peti- 
tioners. 

Mr. Ghulam Mohy-ud-Din, for the Res- 
pondent. 


JUDGMENT.—In this case an order 
of discharge has been set aeide by the 
District Magistrate, Sialkot, and the peti- 
tioners have come up to this Court under 
8. 439 of the Onminal Procedure Code 
through Mr. Mool Ohand who has urged 
that the Magistrate's order was a legal one 
and that, therefore, the learned District 
Magistrate ought not to have set it aside, 
That the order of the Magistrate was legal 
and fell within his powers, as defined in 
8. 203 of the Oriminal Procedure Code, 15 
perfectly clear. It ıs also a fact that the 
order shows that the Magistrate had 
carefully considered theevidencethat had 
been led. Unfortunately it alsoshows that 
the complainant was not allowed to adduce 
all his evidence, On the 24th of November, 
1928, the case was adjourned to the 4th of 
December, 1928, for the "rest" of the witnes- 
ses. Mr. Ghulam Mohy-ud-Din, who appears 
for the respondent before me, stated that, 
on the 4th of December, 1928, his client 
was present with the remaining witnesses, 
but that instead of recording their state- 
ments, the learned Magistrate discharged 
the accused and announced his order to 
that effect. That there was evidence pre- 
pent, as alleged by Mr. Ghulam Mohy-ud- 
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Din, appears to be correct from the fact 
that, at the conclusion of his order, the 
learned Magistrate says that it is needless 
to examine further evidence. In these 
circumstances it cannot be said that there 
has been a fulland complete enquiry in 
this case. Thats.2530f the Oriminal Pro- 
cedure Oode gives the Magistrate power of 
discharge before the entire case is complete 
is evident, and, therefore, the order 1s legal; 
but the Court of the District Magistrate 
acted with equal legality in directing a 
further enquiry, inasmuch as the enquiry 
had not been acompleteone. I am aware 
that this Oourt expects a very careful use 
of revisional powers by Courts below in 
matters of this kind; but when there has 
not been a complete enquiry intoa charge 
and a Oourt, having jurisdiction, directs 
that a full enquiry be made, I do not think 
I should be justified in interfering, I, 
therefore, dismiss this petition, 
R. L, Petition dismissed, 


— 


LAHORE HIGH COURT. 
MISOBLLANEOUS SECOND OIYIL APPEAL 
No. 1353 or 1929, 

December 10, 1929. 
Present:—Mr. Justice Bhide, 
Musammat BHAGWATI AND ANOTHER 
DECREE-HOLD ERS —APPELLANTS 
versus 
MADAN MOHAN AND ANOTHER—JUDGMENT 

DEBTORS—RESPONDENTS. 

Cwl Procedure Code (Act V of 1908), s 62 (2)— 
“Such property”, meaning of—Part of deceased's pro- 
perty disposed of by judgment-debtor— Arrest of judg- 
ment-debtor. 

Section 52 (2), Civil Procedure Code, applies only 
when no property of the deceased 15 in possession 
of the judgment-debtor and he fails to satisfy the Court 
that he has duly apphed such property of the 
deceased as 1s proved to have come into his posses- 
sion Therefore, where the judgment-debtor hag 
failed to account for a part of the deceased’s property, 
he cannot be proceeded against personally 1f there 18 
still left sufficient property m the hands of tha 
Judgment-debtor to satisfy the decree 

Indro Narain Masser v Kristo Chunder Matho (1), 
followed, 

The words “such property" at the beginning of 
s 52 (2), Oivil Procedure Code, do not mean “pros 
perty of which attachment 1s sought,” 


Miscellaneous second appeal from an 
order of the District Judge, Delhi, dated 
the 7th March, 1929, affirming that of the 
Subordinate Judge, Third Olass, Delhi, 
dated the 2nd November, 1928, 
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Mr, Kishan Dayal, for the Appellants. 

Mr. Mehr Chand Mahajan, for the Res- 
pondents. 

JUDGMENT.—In the course of execu- 
iion of a money decree for Rs. 924 obtained 
by Musammat Bhagwati against her hus- 
band Harnam Das and hi8 brother Madan 
Mohan Lal as the legal representatives of 
their father Balak Ram, she sought to 
attach some gold bars which formed part of 
the estate of Balak Ram and which were 
alleged to have been in the possession of 
Madan Mohan Lal. Madan Mohan Lal 
stated that the gold bars were no longer in 
his possession. The decree-holder then 
wanted to proceed against Madan Mohan 
Lal personally but the Court refused to 
grant this prayer on the ground that there 
was other property of Balak Ram in the 
possession of the two  judgment-debtors. 
From this decision an appeal was preferred 
to the District Judge who upheld the view 
taken by the Executing Court and dismiss- 
ed the appeal. The decree-holder has now 
come up 1n second appeal to this Court and 
the two points urged on her behalf are: (1) 
that, under s. 52 of the Civil Procedure 
Code, when it was found that Madan Mohan 
Lal had not accounted for the 
four gold bars out of the estate of 
the deceased, which were admittedly 
in his possession at one time, the 
decree-holder was entitled to proceed 
against him personally, and (2) that the 
learned District Judge was in error in 
thinking that the decree-holder had admit- 
ted that there was other property of the 
deceased Balak Ram in the possession of the 
judgment-debtors; and that this matter 
should, therefore, have been put in issue and 
decided. 4 4 

As regards thefirst point, the language 
of &. 52 of the Civil Procedure Code aR 
to me to support the view taken by the 
Courts below. Sub s. (2) of that section seems 
to me to apply only when no property of the 
deceased is in the possession of the judg- 
ment-debtor and he fails to satisfy the 
Court that he has duly applied such pro- 
perty of the deceased asis proved to have 
come into his possession. The contention 
of the learned Counsel that the words ‘such 
property’ at the beginning of this sub- 
section mean 'property of which attachment 
was sought’ does not appear to me to be 
compatible with the wording of the 
section. This construction put upon the 
section by the Courts below also seems 
reasonable. When there isa good deal of 


property left by a deceased person there 
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seems to be no good reason why the legal 
representatives should keep the whole of 
it intact on the off chance of some person 
getting a decree and executing it against 
the estate of the deceased. Solong as 
there 18 sufficient property from which such 
a decree could be satisfied the decree- 
holder cannot have any grievance in the 
matter. The view taken by the Courts 
below is supported by Indro Narain 
Misser v. Kristo Chunder Matho (1) to which 
reference was made by the learned Counsel 
for the respondents. That ruling, no doubt, 
refers to the Code of 1859 but ona reference 
to that section, asit stood ın that year, 
I do not find any substantial difference 
between that section and s. 52 of the present 
Code. 

The second question was one of fact, 
The learned Counsel for the appellant has 
drawn my attention to an application dated 
the 30th of October, 1928, in which the 
decree-holder clearly stated that, so far as 
she was aware, there was no other property 
of the deceased in the possession of ithe 
judgment-debtors. The learned District 
Judge was, therefore, in error in assuming 
that the decree-holder had not denied the 
allegation of the judgment debtors that 
there was other property of the deceased 
in their possession, The learned Counsel 
for the respondents drew my attention to 
certain statements of the parties which were 
taken down on the llth of October, 1928; 
but these statements were very brief and 
when an application had definitely been 
made on the30th of October, 1928, asking 
for the recasting of the issues, if necessary 
the Executing Oourt could, in my opinion, 
have framed a separate issue on a question 
of fact on which the parties werenot agreed. 
The learned District Judge has, in fact, 
left this question open and has remarked 
that the decree-holder will beat liberty to 
raise ıt even ata later stage. But when 
the pomt had been raised 1n the application 
dated the 30th October, 1928, I do not see 
why it should be necessary for the decree- 
holder to raise itagain. In my opinion the 
point should now be put in issue and 
decided. 


I, therefore, accept this appeal and 
remand the case to the Oourt offirst in- 
stance with direction that the issue as to 
whether there is any other property belong- 
ing to the deceased in the possession of the 
judgment-debtors should be frst tried 
before determining whether the decrees 
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holder is entitled to proceed personally 
against Madan Mohan Lal as she wishes to 
do. In view of all the circumstances, 
however, I leave the parties to bear their 
Own costs. 


ER. L. Case remanded, 


LAHORE HIGH COURT. 
Sxoonp Orvin APPRAL No. 1437 or 1926. 
November 11, 1929. 
Present.—Mr Justice Tek Chand. 

RAM SINGH AND OTHERS E 
—PLAINTIFFS—ÀPPELLANTS 
versus 
LAL SINGH AND oTEERS—DEFENDANTS 


— RESPONDENTS. 

Custom—Alrenatrion—Surt challenging alienation 
compromised bona fide—Compromise, whether bind- 
ang om descendants of partves—Bona fide compromise, 
finding as to—Second appeal—Cw Procedure Code 
(Act V of 1908), s 100. 

It 1s settled law that a compromise entered into 
by a member of an agricultural tribe in litigation 
relating to ancestral property 1s binding upon his 
Fr and grandsons if it was entered into m good 

ath, 

Whether or not a compromise was entered into 
bona fide, 18 a question {of fact amd a finding with 
regaid to ıt, if supported by legal evidence, will 
not be disturbed in second appeal. 


Second appeal from a decree of the 
Additional District Judge, Amritsar, dated 
the lst April, 1926, reversing that of the 
Subordinate'J udge, Fourth Class, Amritsar, 
dated the 12th May, 1925. 

Dr, Nang Lal, for the Appellants. 

Mr. Nihal Singh, for the Respondents. 

JUDGMENT.--In 1886 one Jowahar 
Singh gifted 55 kanals of land to Hira Singh. 
Shortly afterwards Sobha Singh, a col- 
lateralof the donor, instituted a suit for 
the usual declaration that the gift was 
invalid by custom and did not affect his 
reversionary rights after the death of the 
donor. In that suit a compromise was 
arrived at between the parties on the 20th 
of February, 1890, that after the death of 
Jowahar Singh 24 kanals out of the gifted 
land would be made over to Sobha Singh. 
This compromise was accepted by the Oourt 
and a decree passed in accordance therewith. 
On Jowahar Singh's death the heirs of 
Sobha Singh sued for possession of the 
24 kanals for which the declaratory decree 

. had been passed in his favour in 18560. 

This suit was decreed on the 19th of 
August, 1918, and mutation duly effected 

jn April, 1920, On the 4th of June, 1920, 
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the present suit was brought by the 
grandsons of the original donee Hira Singh 
for a declaration that they were not bound 
by the compromise of 1890 and the subse- 
quent proceedings which had been taken 
thereon. This suit was dismissed on cer- 
tain technical grounds by the District 
Judge, but his decision was set aside on 
second appeal by Moti Sagar, J., on the 
25th of January, 1924, it being held that the 
real question was, whether the compromise 
of 1890 had orhad not been entered into 
by Hira Singh in good faith and on that 
question the Courts below had not given 
any decision. The case was accordingly 
remanded under O. XLI, r. 23, for fresh 
trial. The suit was re-tried and decreed 
by the Subordinate Judge, but on appeal 
the learned Additional District Judge 
has again dismissed it. In his judgment 
the learned Judge has recorded a definite 
finding that the compromise of 1890 had 
been made in good faithand was binding 
upon the appellants. The learned Judge 
has also discussed certain other questions 
which would have arisen for consideration, 
in casethe compromise had been held to 
be not binding upon the plaintifis. One 
ofthese questions was whether the parties 
were governed by the chundawand or pag- 
wand rule. On this question he has found 
against the chundawand rule, but on an 
application by the appellants he has granted 
them a certificate under s. 41 (3) of the 
Punjab Oourts Act. 

On second appeal Dr. Nand Lal for the 
appellants has challenged the finding of 
the learned Judge that the compromise 
had been entered into by Hira Singh in 
good faith. I have heard him at length 
and carefully scrutinized the materialson 
the record which bear on this point, and, 
am of opinion that the finding is based 
on legal evidence and cannot be challenged 
on second appeal. On this finding there 
can be no question that the plaintiffs’ suit 
must fail. Itis settled law that a corapro- 
mise entered into by a member of an agri- 
cultural tribe in litigation relating to an= 
cestral property, 1s binding upon his song 
and grandsons, if it was entered into in 
good faith. 

This being so, it is not necessary to 
decide whether the parties are governed by 
the chundawand or pagwand rule. 

The appeal fails and is dismissed with 
costs. 


R. L, (Appeal dismissed, 
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LAHORE HIGH COURT. 
OriminaL Revision No. 1257 or 1929. 
November 22, 1929, 

Present :—Bir Shadi Lal, Kr , Chief Justice. 
ZARIN KHAN AND ANOTBE&— ÁCOUSED— 
PETITIONERS 
versus 
EMPEROR— RESPONDENT. 

: Opium Act (I of 1878),s 9(c)—Two persons found 
jowntly wm possession of 9 mashas of chandu— 

Offence, 

Where under the Excise Law the total quantity of 
chandu that a man eould legally possess was 6 mashas, 
and two persons were found injoint possession of 
9 mashas of chandu: 

Held, that neither of them could be convicted 
under s 9 (e) of the Opium Act 


Oase reported by the Sessions Judge, 
Molan mti his No. 2430 of 26th July, 


REPORT.—On information received 
that the house occupied by Zarin Khan and 
Allah Bakhsh was used as a common gam- 
ing house and that gamblıng was gomg on 
there, the Police raided the house to find that 
no gambling was going on as anticipated, 
but, on the other hand, they found anumber 
of articles and apparatus showing that chan- 
du smoking was going on and two phials 
containing chandu were found therein. The 
evidence shows that AllahBakhsh was caught 
inside the house while Zarin Khan managed 
torun away and make good his escape 
when the Police entered the house, The 
chandu found in the two bottles was put 
into one and on being weighed, 1t was found 
that the total weight was 9 mashas. The two 
accused, Zarin Khan and Allah Bakhsh, were 
accordingly challaned under s. 9 (c) of the 
Opium Act for being in possession of more 
chandu than could be legally possessed by 
them, the total amount of chandu that 
can be legally possessed by one person being 
halfa tola, 1. e, 6 mashas. The lower 
Court found that the two accused were 
in joint possession of 9 mashas of chan- 
du found in the house and ıt accordingly 
convicted both the accused and sentenced 
them toafine of Rs. 50 each or to two 
months’ rigorous imprisonment in default 

The two accused have come up in revi- 
sion to this Court urging, firstly, that the 
prosecution have failed to establish that the 
total amount of chandu found was 9 mashas 
as alleged and further that both the ac- 
cused were present at the time of the raid, 
it being urgedthat Zarin Khan was away 
at Muzaffargarh atthe time. The joint 
possession of chandu in question was de- 
nied. 

So faras the merits of the case go I 
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am of opinion that the facts as found are 
correct. The prosecution story has been 
deposed to by Lala Amar Nath, Sub-Inspec- 
tor of Police, Mr. Warburton, Inspector of 
Police and Allah Ditta, P. W., andil can see 
no reagon to doubt the truth of the state- 
ments made by them. I hold ıt, therefore, 
as established that'the two accused were 
found ın joint possession of the 9 mashas 
of chandu as alleged by the prosecution. 
Learned Counsel for the appellant has urg- 
ed that even taking the facts as alleged by 
the prosecution to be true, still, as each of 
the appellants was entitled to hold 6 mashas 
the joint possession by them of 9 mashas 
was not an offence. As against this conten- 
tionI have been referred to the notes on 
page 25 of the Punjab Excise Manual, 
Volumel Herem itis stated, (about the 
middle of the page) that when several per- 
sons are in joint possession of any quanti- 
ty of an excisable article, each 18 regarded 
in possession of the whole. This view was 
taken by Bullock, J., ın an unpublished 
ruling noted in Queen- Empress v. Salaru (1) 
but was not followed 1n that judgment or in 
Queen Empress v. Wazir Singh (2) or in any 
later Judgment. The quotation Queen-Emp- 
ress v. Wazw Singh (2) appears to be a 
mistake for Crown v. Sadıq (3). A refer- 
ence to Queen Empress v. Salaru (1) shows 
that an accused was charged with having 
more than one tela of chandu in his posses- 
sion 1n contravention of the rules under the 
Opium Act. He did not deny that 24 tolas 
was found 1n his house but his defence was 
that there were four inmates of the house 
and that they all smoked chandu. The ac- 
cused had been acquitted by the Sessions 
Judge on appeal on the finding that there 
were other inmates of the house who smok- 
ed chandu and that, therefore, the amount in 
the possession of each was less than one 
tola allowed by law. On appeal by Crown 
against this acquittal 1t was held that the 
accused had not proved that,as a matter 
of fact, a certain number of persons living 
m one house had joined in the purchase 
of the drug and that ıt was actually held by 
onefor the use ofall. Further it was held 
that as ıt is the possession of more than one 
tola of intoxieating drugs that constitutes 
the offenceand not the amount that the 
person in possession may himself own, ac- 
cused had been rightly convicted on the 
ground that he was ın possession of 23 telas 
although there may have been three per- 
(1) 13 P. R 1897 Or. 


(2) 10 P, R 1901 Cr. 
(3) 31 P, R. 1902 Cr. 
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Bons each using 4 fourth of it, and accus- 
ed's own share may have been only a fourth. 
Asregards the unpublished judgment of 
Mr. Justice Bullock referred to 1n this judg- 
ment thelearned Ohief Judge stated that he 
was somewhat doubtful if the proposition 
can be stated in such wide terms as set out 
in the judgment of Mr, Justice Bullock. He 
definitely stated that he preferred to reserve 
his opinion as to the effect of a joint pos- 
session until such possession was in fact 
proved. We thussee that the proposition 
set out in the Punjab Excise Manual on 
page 25 has not been subscribed to ın the 
judgment quoted therein, 1. e, Queen-Emp- 
ress v. Salaru (1) Furthermore, the present 
case is distinguishable from the ruling cited. 
In that case one person was found in pos- 
session of more than the quantity of opium 
that is permissible by law to be held by any 
one person. He alleged that he held it for 
himself as also for others and that his share 
was less than the quantity allowed by law. 
It was found that this allegation had not 
been established. In the present instance 
two persons have been held to be jointly in 
possession of 9 mashas ofchandu, the amount 
allowed by law to each person being 6 ma- 
shas. Thus they were jointly in possession 
of less than the two of them could have 
held separately. Furthermore, it 18 in evi- 
dence that the chandu found was in two 
separate bottles and that the total weight of 
the contents of both bottles was 9 mashas 
Since the accused have been held to have 
been jointly 1n possession, the presumption 
i8 that each held his own share in separate 
bottle, but ıt has not been shown what the 
weight of the contents of each bottle was. 
Again in King Emperor v. Buta Singh (4), 
16 was held that the defence to a charge 
under the Opium Act of being ın posses- 
sion of a greater quantity of opium than 
allowed by law, that other persons living in 
his house also consumed opium is of no 
avail, unless ıt 18 conclusively shown that 
the possession of the accused was the joint 
possession of bimself and others and that he 
held on behalf and for the use of all In this 
judgment Crown v. Sadıq (3) has been cited. 
It 18 clear from thisyudgment that the pro- 
position set out in the notes of the Excise 
Manual is not correct According to this 
ruling, if 1618 proved that a person 181n pos- 
session on behalf of others as also of him- 
self of opium, the total quantity of which 
is less than all the Joint owners are entitled 
to possess, he would not be guilty of any 

(4) 34 P, R. 1905 Or, 147 P. L. R. 1905, 2 Or. L. J. 
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offence. The case is, however, a doubtful 
one since not one but two persons have been 
found in joint possession of a quantity 
which 18 less than the two of them could 
possess, 1f held separately. In these cir- 
cumstances I am of opinion that the convic- 
tion cannot be maintained. I accordingly 
accept the revision and refer the case to 
the High Court with the recommendation 
that the petitioners be acquitted and the 
fine inflicted on them be remitted. 

Mr Mohammad Amin, for the Petitioners. 

ORDER.—For the reasons recorded by 
the learned Sessions Judge I quash the con- 
vietion and direct that the fines, if realised, 


be refunded to accused. 
RL Conviction quashed. 


LAHORE HIGH COURT. 
Civi, Revision PETITION No. 935 of 1929, 
December 6, 1929. 
Present:—Mr. Justice Tek Ohand. 
BHAGIRATH RAM—JUu»euMsNT-DESTOR— 
PETITIONER 


VETSUS 
Tas BANK or NORTHERN INDIA— 
DgoREE-HOoLDER— RESPONDENT. 

Execution of decree—Arrest of judgment-debtor n 
execution of mortgage decree—Cwnl Procedure Code 
(Aet V of 1908), O XXXIV,Tm 6,8, 115—Application 
by decree-holder for personal decree—Procedure— 
Formal decree, necessity of —F'arlure to observe pro- 
cedure—Revision 

In a mortgage-decree, execution of which is being 
taken with a view to bring the mortgaged property to 
sale, 1618 not competent to the Executing Court to 
direct the arrest of the judgment-debtor 

Where a decree-holder applies for the passing of & 
personal deciee against the judgment-debtor under 


O XXXIV, r 6, Civil Procedure Code, the proper 
procedurefor the Court 1s to call upon the latter to 


show cause why this should not be dons and to hear 

his objection,if any, against the relief sought for. 
Where a personal decree 1s passed under O XXXIV, 

r 6, Civil Procedure Code, a formal decree should be 


drawn up 

A disregard of the above provision of law 1s an 
irregularity in procedure justifying interference in 
Trevision 

Petition for revision of an order of the 
Senior Subordinate Judge, Rawalpindi, 
dated the 6th July, 1929. 

Messrs Shamaar Chand, Qabul Chand and 
Muhammad Aman, for the Petitioner, 

Mr Govind Das, for the Respondent. 

JUDGMENT.—The appellant and two 
others had mortgaged certain house proper- 
ty, a life policy, and six motor cars 


p 
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and lorries to the Bank of Northern India, 
The Bank instituted a suit against the 
mortgagors to enforce the mortgage, In 
this suit a final decree was passed on the 
15th June, 1927, it being ordered that the 
mortgaged property or a sufficient part 
thereof be sold and the sale-proceeds ap- 
plied in payment of the decretal amount. 
It was also ordered that “if the proceeds of 
the sale be insufficient to pay the aforesaid 
amount in full the plaintiff shall be at 
liberty to apply fora personal decree for 
the balance against Bhagirath Ram, de- 
fendant No. 1 alone.” The decree-holder 
took steps to bring the mortgaged proper- 
ties to sale and realized a small portion of 
the decretal amount. He attempted to sell 
certain lorries but it was reported that these 
lorries were not those which had been 
mortgaged. On this the Executing Court 
ordered a notice to issue to the judgment- 
debtor to produce the mortgaged cars and 
lorries before it on the 4th of May, 1929, 
“failing which warrant for arrest will issue” 
against him. On the 4th of May, Bagirath 
Ram, judgment-cebtor, could not appear 
personally owing to illness. The case was 
adjourned to the 18th May to enable Coun- 
sel to produce certain legal authorities on 
some unspecified points. On the 18th the 
Court was busy with other work and the 
case was adjourned to the 6th of July, 1929, 
when the judgment-debtor appeared and 
was examined in respect of the unsold pro- 
perties; on this date the decree-holder filed 
an application praying that a personal dec- 
ree be passed against Bhagirath Ram for 
the unrealized portion of the decretal 
amount. On this the learned Judge, without 
giving any notice to the judgment-debtor, 
ordered forthwith that a personal decree 
“be allowed” to the extent of amount defi- 
cient, No decree-sheet, was prepared, nor 
did the decree-holder apply formally for ex- 
ecution of the personal decree against Bha- 
girath Ram. The Court, however, proceed- 
ed to execute the decree forthwith by or- 
dering the arrest of Bhagirath Ram, re- 
marking that there was no reason “why he 
should not be sent to Civil Jail to day.” 
Eventually it passed the following order: 

. “To furnish security in Rs. 5,000 for at- 
tendance on 17th August, 1929. No secur- 
ity. To be detained in Civil Prison for 
six months." In pursuance of this order he 
was arrested forthwith and remained m 
Civil Jail for four days until he secured his 
release by furnishing security. 

. Against this order an appeal has been 
preferred by Bhagirath Ram under s, 47 of 
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Das for the respondent raises a preliminary 
objection that the appeal is incompetent a8 
the final order of the learned Judgeisnot one 
really committing the judgment-debtor to 
Jail, but is one directing him to furnish 
security in Rs. 5,000 for attendance on the 
17th August, 1929. Mr. Govind Das is un- 
able to explain for what purpose the attend- 
ance ofthe judgment-debtor was required 
on the 17th of August, and (if his interpreta- 
tion is correct) why security for Rs. 5,000 
was necessary. The order clearly appears 
to be one committing the judgment-debtor 
to Civil Jail, and this is also evident from 
the fact that he was actually taken in cus- 
tody and detained for four days. There is, 
however, force in Mr. Govind Das’s objec- 
tion that the appellant cannot attack 
the passing of the personal decree by way 
of appeal, as the proper Oourt-fee has not 
been paid. But, it is clear, at the same 
time, that it was not possible for the judg- 
ment-debtor to prefer an appeal against this 
decree for the simple reason that no dec- 
ree-sheet had been prepared. I, therefore, 
hold that the order in question is not ap- 
pealable, but I find that the proceedings 
taken by the lower Court kave been so ir- 
regular and without jurisdiction that I 
must interfere on the revision side. 

In the first place, the order of the 16th of 
March, 1929, is illegal on the face of it in so 
far as it directed that in ease the Judgment- 
debtor failed to produce the mortgaged cars 
in Court on thefourth day of May,a warrant 
for his arrest would issue. Mr. Govind Das 
concedes that 1n & mortgage decree, execu- 
tion of which 15 being taken with a view 
to bring the mortgaged property to sale, it 
is not competent to the Executing Court to 
direct the arrest of the judgment-debtor. 

Secondly, when the decree-holder applied 
on the 6th of July, 1929, for passing a per- 
sonal decree against Bhagirath Ram under 
O. XXXIV, r. 6, the proper procedure was 
to call upon the latter to show cause why 
this should not be done and to hear his 
objections if any, against the relief sought 
for. It 18 &dmitted that this was not done 1n 
this case Mr Shamir Chand for the appel- 
lant has mentioned to me a number of legal 
points which required consideration before 
a personal decree could be passed against 
the petitioner. He complains that his 
client could not raise these objections, as 
the proceedings were conducted in great 
haste and he had no time to consult his 
Counsel. This contention appears to have 
great force, He has invited me to decide 
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these points, but in fairness to the respon- 
dent, I do not think I should do so in ap- 
peal, The proper procedure is to set aside 
the proceedings from this stage and to 
direct the judgment-debtor to file objections 
against the application of the decree-holder 
dated the 6th of July, before the Executing 
Court, and to leave it to decide them in 
accordance with law. 

A further irregularity is, that even if the 
Court was justified in passing a personal 
decree on the 6th of July, 1929, it ought to 
have prepared a formal decree-sheet em- 
bodying its decision, and then the decree- 
holder should have applied for execution of 
this decree in the usual way. 

None of these necessary steps were taken 
in this case, and it is impossible to sustain 
the final order passed by the learned Judge, 
I, therefore, treat the memorandum of 
appeal as a petition for revision, and accept- 
ing it, set aside the orders dated the 6th of 
July, 1929, and direct the Executing Court 
to proceed in accordance with law. 

Both Counsel have been directed to cause 
their respective clients to appear before the 
Senior Subordinate Judge, Rawalpindi, on 
the 16th of this month, when Bhagirath Ram 
will file his objections in writing against 
the decree-holder's application dated the 
6th of July, 1929, praying that a personal 
decree be passed against him. The learned 
Judge will then proceed to dispose of the 
points arising therefrom. Court-fee on this 
petition will be refunded; other costs will 
be costs in the cause. 

The Deputy Registrar will see that the 
records are returned to the Executing Court 
without any delay, so that they may reach 
there before the 16th. 


R. L, Order set aside. 


LAHORE HIGH COURT. 
BSzooND Oivin APPEAL No. 1343 or 1929. 
November 11, 1929, 

Present :—Mr. Justice Fforde and 
Mr. Justice Johnstone. 
BANARSI DAS AND oTHERS—DEFENBANTS 
—APPELLANTS 
versus 
SITAL SINGH, MINOR son oF 
DARBARA SINGH TH800GH 
CHHAJJU SINGH AND OTHERS—PLATNTIFFS 
AND Firm GOBIND RAM-DILA RAM 
AND OTHERS—DEFENDANIS—RESPONDENTS. 

Contract Act (IX of 1872), s. $8—OChampertous 


Bg legality ef. 
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Champertous agreements are not illegal in India, 

Second appeal from a decree of the Dis- 
trict Judge, Ludhiana, dated the 13th 
February, 1929, varying that of the Sub- 
ordinate Judge, Second Class, Ludhiana, 
dated the 19th April, 1928. 

Lala Durga Das, R. B., and Mr. Fakir 
Chand, for the Appellants, 

Lala Badri Das, R. B., and Mr. Chandra 
Gupta, for the Respondents. 

JUDGMENT. 

Johnstone, J.—This second appeal 
relates to some land leased in 1904 as a 
building site to the defendants, who are 
tenants and sub tenants, by Musammat 
Punjab Kaur, an aunt by marriage of the 
minor plaintiff No.1, Sital Singh, The 
Subsequent transactions and litigation that 
ensued are not all materialto this appeal, 
and itis only necessary to explain briefly 
the status of plaintiffs Nos. 2to 9. The 
estate represented by Musammat Punjab 
Kaur, who died in 1912, was taken posses- 
sion of by one Indar Singh. In order to 
recover possession, the mother of plaintiff 
No.1 entered into a contract with plaintiffs 
Nos. 2 to 9, (or their predecessors-in- 
interest) to finance the litigation against 
Indar Singh, the financiers to receive & 


-8hare, Subsequently a partition took place 


and the land in suit,355 bighas in area, fell 


to the share of Sital Singhand the remain- 
ing eight plaintiffs. 

Thecase of the plaintiffs was that the 
lease to the defendants was for a term of 
twenty years and they sued to recover pos- 
session and claimed damages for holding 
over. The suit was resisted on various 
grounds, In the result the plaintiffs have 
obtained a decree for possession and for 
damages to the extent of Rs. 412. The 
defendants were allowed time to remove 
building materials, and the decree provided 
for further damages in case of failure to 
remove the materials, Against that decree 
five defendants have appealed. 

Before proceeding to discuss the appeal 
I may observe that four defendants-appel- 
lants have compromised the dispute with 
the minor plaintiff. We areasked to sanction 
this compromise, for plaintiff No 1 is a 
minor. ltsterms are distinctly favourable 
to him and I am of opinion that the com- 
promise should be allowed. 

I turn now tothe matters argued in the 
appeal before us. The first matter concerns 
the period ofthe lease on which the suit 
is based, Thedeed of lease has been read 
over to us and itis clear that the lease 
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was for only twenty years. There is noth- 
ing to suggest that it was for a longer term, 
or was in the nature of a permanent lease, 
and the finding on this question by the 
Courts below was certainly correct. 

The status of plaintiffs Nos. 2 to 9 was 
then attacked on the ground that their 
action 1n undertaking the former litigation 
on behalf of the mother of the first plaintiff 
was against public policy. The agree- 
ment was, no doubt, champertous; but plain- 
tiffs Nos. 2 to 9 cannot be defeated on that 
ground for there is no law against such 
arrangementin India, andthe contention 
of the learned Oounsel must fail, The 
lower Appellate Court came to no definite 
conclusion on this matter but the law is 
not open to doubt. 

The last question debated was that of 
acquiescence and consent (issue No. 8 of 
the trial). The period of twenty years ended 
in September, 1924, and the plaintiffs were 
then entitled under the lease to resume 
possession. They did not, however, do 80, 
at once, and the appellants allege that they 
built a factory on the land some time be- 
tween March and May, 1925. The cost of 
the building 18 said to have been about 
Rs 28,000. It is to be noted in the first 
place that the evidence regarding cost 15 
very scanty and, secondly, that the appel- 
lants put forward this plea of building after 
the expiry of the lease, not as the basis of 
a claim for compensation but as an argu- 
ment in support of the contention that the 
lease was intended to be of a permanent 
nature. Of consent there is admittedly 
no evidence. As regards acquiescence, 
the learned Counsel has not been able to 
point to any evidence indicating that the 
plaintiffs encouraged the appellants to build. 
All that is argued 1s that the plaintiffs live 
in the neighbourhood of the factory and 
must have seen the factory bemg built. 
That evidence and the inference sought to 
be drawn from it are, in my view, insuffici- 
ent to establish the plea of acquiescence, 
If the factory was run up 1n two months ıt 
must have been built in unusual haste. 
The plaintiffs served a notice on the ap- 
pellants in July, 1925, and if the appellants 
chose to do this hasty piece of building 
after the expiry of their lease, they did go 
at their own risk. The lower Appellate 
Court only held that the plea of acquiesc- 
ence could not prevail against the 
minor plaintiff, but Iam satisfied that ac- 
quiescence 18 not establıshed against the 
other plaintifis alao, 


The result of the preceding observations 
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is that the appeal must fail, I would dis- 
miss ıt with costa and I would leave the 
minor plaintiff and defendants-appellants 
Nos. 1 to 4 to their rights under the com- 
promise which has been sanctioned. Since 
the admitting Bench stayed execution of 
the order regarding the removal of materials, 
I would allow the appellants two months 
from this date for the removal. 

Fforde, J.—I concur. 

BL, Appeal dismissed, 


— ee 


LAHORE HIGH COURT. 
SECOND OLVIL APPEAL No. 1399 or 1925 
October 29,1929, 
Present;—Suir Shadi Lal, Kr., Chief Justice 
and Mr. Justice Tapp. 
BHOOP SINGH AND oTHERS—PLAINTIFFS 
—APPELLANTS 
versus 
KHEM RAM AND oraees—DEFENDANTS 
— RESPONDENTS. 

Iamatatwn Act (IX of 1908), Sch I, Art 118—Suit 
challenging adoption—Lrmitation, commencement of— 
Changing frame of surt to elude limitation bar. 

A sub ior adeclaration that an alleged adoption 
never in fact took place and that at any rate i$ was 
invalid must be brought within 6 years from the 
date of the knowledge of the alleged adoption 

Barot Narawnv Barot Jesang (1), referred to 

If a suit for a declaration im respect of the factum 
of adoption is barred by time, the plaintiff can- 
not elude the operation of Art 118, Limitation Act, 
by sumg for a declaration that a gift made by the 
adoptor in favour of the adopted son should not 
bind him 


Second appeal from adecree ofthe 
District Judge, Delhi, dated the llth of 
December, 1924, affirming that of the Senior 
Subordinate Judge, Gurgaon, dated the 7th 
April, 1924 

Mr. Fakir Chand, for the Appellants. 

Dr. Gokal Chand Narang, for the Res- 


pondents. 
JUDGMENT. 

Shadi Lal, C. J.—This appeal arises 
out of an action brought by the collaterals of 
one Yad Ram to obtain a declaration that an 
alleged adoption of Ramji Lal by Musam- 
mat Bholi, the widow of Yad Ram never 
in fact took place, and that it was at any 
rate invalid. - 

Now, the learned District Judge, concur- 
ring with the trial Oourt,finds thatthe allega- 
tion of the adoption having taken place was 
definitely made in 1915, and thereis evi- 
dence to show that this allegation was 
made by Musammat Bholi in the pro- 
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ceedings of a suit. The Courts below 
have also found that the plaintiffs came to 
know of the alleged adoptionin that very 
year, and there can be no doubt that the 
present suit for a declaration which was 
brought 1n December, 1922, is barred under 
Art. 118 of the First Schedule to the 
Indian Limitation Act. Ifany authority 
for the proposition 18 needed, we would 
refer to Barot Naran v. Barot Jesang (1). 
If the suit for a declaratory decree ın 
respect of the factum of adoption 1s barred 
by time, the plaintiffs cannot elude the 
operation of Art. 118 by suing for a 
declaration that the gift made by the lady 
in favour of the adopted sonshould not 
bind them, 


I would accordingly affirm the judgment 
of the learned District Judge dismissing 
the suit on the ground of limitation and 
dismiss the appeal with costs, 

Tapp, J.—I agree. 


B. L. Appeal dismissed. 


(1) 25B 26, 2 Bom, L. R. 495. 


LAHORE HIGH COURT. 
MiISOELLANEOUS air E No 204 or 
- 19 


July 20, 1929 
Present —Justice Sir Alan Broadway, 
Kr, and Mr. Justice Dalıp Singh. 
In the matter of S A. PLEADER 
—ÁCCUSED 
Legal Practitioners Act (XVIII of 1879) s 18— 
Professional misconduct—Making false statement 
before Police or Court 
It ıs very gross misconduct for a legal practi- 
tioner to make a statement inacriminal case either 
tothe Police or to the Court tiying the case which 
is false in any particular whatsoever 


Diwan Ram Lal, Assistant Legal Re- 
membrancer, for the Crown. 
Mr. Man Singh, for the Accused. 
ORDER. 
Dalip Singh, J.—The charge against 
S wasthat he nad made two differerit state- 
ments at different times in the course of the 
investigation and the trial of a criminal 
case in which one Fazla was charged and 
tried for theft of a certain article from the 
sbop of one Mehtab Rai S made a statement 
before the Police, which is printed at page 
6 of the paper book in this case, the gener- 
al purport of which was that Mehtab Rai 


In theimatter of 6, A. PLRADER, 
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had accused Fazla falsely of the theft of a 
certain article, viz , a “than of cloth", Sub- 
sequently in the trial of Fazla S appeared 
as a defence witness and his statement is 
printed at page 8 of the paper-book, In 
this statement he gave a totally different 
‘account of the origin and nature of the 
dispute between Mehtab Rai and Fazla 
and expressly stated that in his presence 
the complainant Mehtab Rai did not ım- 
pute theft of the than to Fazla. It i8 im- 
poseible to reconcile the two statements, 
and before us S. has admitted that he has 
not "told the straight truthfulness”, I 
take the expression to mean that S? ad- 
mits that he did not tell the truth. 
When asked which of the two state- 
ments, the one to the Police or theone 
in Oourt, was true, the reply of S. was 
"Iam in a puzzled condition, Your Lord- 
ships can decide" The result, however, 
clearly 1s that S admits that one of the two 
statements was not true and he leaves it 
tous to decide which of the statements 
was untrue. 

I can hardly imagine a grosser case of 
misconduet than for a legal practitioner 
of seven years'experience, of the age of 
32 or thereabout to have made a statement 
in a criminal case either to the Police or to 
the Court trying the case which was false 
in any particular whatsoever. When the 
two statements are diametrically opposed, 
as in this case, itis clear that it was no 
question of faulty memory but a delibe- 
rate attempt to tell an untruth and 
mislead either the Police or the Court. 
Ordinarily speaking, when a legal prac- 
titioner appears beforea Court asa witness 
his professional training and experience 
should make him careful to tell the truth 
the whole truth and nothing but the truth, 
and the astounding nature of the defence 
put forward by Mr. Man Singh that an error 
of this kind was due to youth or inexperi- 
ence only leads me to conclude that either 
his Qounsel or S. does not realise the gross- 
nees of the moral turpitude involvedin the 
case, Itis unnecessary fo say more, but in 
view ofthe fact that the Oounsel put 
forward so astounding a defence, and as 
the learned Distriet Judge seemed of 
opinion that nothing particular was prov- 
ed against S, I have felt constrained to ex- 
press at length my opinion on the point. 

Ordinanly speaking, I should have been 
of opinion that in a case of this kind 
nothing less than aremoval from the list 
of Advocates or Pleaders would have been 
an adequate punishment. In this parti- 
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cular case, however, bearingin mind that 
itis the first case of its kind that has 
come before this Court, and the fact that 
before us S. admitted with some contrition 
the offence of which he was charged, I 
am of Opinion that it will be sufficient to 
suspend him for three months from practis- 
ing in the Courts of this Province, I wish 
to add that this punishment is very 
lenient, 


Broadway, J.—I concur and endorse 
every word that my learned brother has 
said. What S. has been found guilty of is 
about as serious an offence as ıt is possible 
to imagine, and it is only because he ex- 
pressed his contrition and, in spite ap- 
parently of his Counsel's pleadings, admat- 
ted his guilt that I think the punishment 
proposed may be allowed to meet the case. 
S.18, therefore, suspended for & period of 


three months from to-day. 
B. L. Order accordingly. 


LAHORE HIGH COURT. 
SROONp Civin APPEAL No. 1686 or 1925. 
November 4,1929. | f 
Present.—Sir Shadi Lal, Kr., Ohief Justice, 
and Mr. Justice Tapp. 
JAWALA DAS AND ANOTHER—DEFENDANTS 
—APPELLANTS 


versus 
Musammat GHULAM FATIMA AND 
ANOTHER— PLAINTIFF3, ALLAH DAD 
AND ANOTAER— DEFENDANTS — RESPONDENTS. 
Wall—Transfer of «terest absolutely—Restriciron 
on enjoyment, legality of—lransfer of Property Act 


10, 11. 
Us us has been an absolute transfer of an 


terest by a Willany restriction as to its enjoyment 
bens Tana to the full estate conferred, 1s null 


d 
jo ee Nath v Guran Ditta, Mal (D, Abdul Karım 


Khan v Abdul Qayum Khan (2) and Chamasee Shaba 


S K 3), followed 
jdi from a decree of the Dis- 


dge, Jhang at Sargodha, dated the 
trite 1995, affirming that of the Sub- 
ordinate Judge, Second Class, Jhang, dated 
90th January, 1925. 
Mr. R C. Som, for Mr J. N. Aggarwal, 
the Appellants. 
us pene Ram Kapur, for the Respon- 


dents, 


SAWALA DAS V, GHULAM FATIMA, 
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JUDGMENT. 

Tapp, J.—Ghulam Rasul, a Khoja of 
Jhang, died on the 19th July, 1921, leav- 
ing a widow Musammat Ghulam Fatima, 
three sons Allah Dad, Karm Ilahi, and 
Allah Yar (a minor) and a daughter. By 
a Wil executed on the 8th April, 1921 
Ghulam Rasul bequeathed his landin equal 
shares to his three sons subject to the con- 
dition that the produce was tobe divided 
into four shares of which the widow was to 
take one and the sons three. It appears 
that provision was also made for the 
daughter but she is not concerned in the 
present case. 

The Will further provided that the 
marriage of Allah Yar should take place 
within twelve years of its execution in : 
which case the expenses of the marriage 
were to be met from the whole estate and 
in event of this not taking place within 
the period mentioned a fourth share of the 
Boharwala well comprising 173  kanals 
18 marlas of land, should be given to Allah 
Yar in lieu of his marriage expenses and 
the remaining three-fourths were to be div- 
ided between the three sons in equal shares, 
ie,if Allah Yar remained unmarried after 
expiry of the specified period he would be 
entitled to a half share and the other two 
brothers to a one-fourth share each in the 
Boharwalla well. The deceased testator 
further restricted alienation by any of the 
three sons of any portion of the property 
during the life-time of their mother Musam- 
mat Ghulam Fatima. 

On the 6th December, 1923, Allah Dad, one 
of the sonshypothecated 57 kanals 19 marias, 
or a third share of the land attached to the 
Boharwala well to Jawala Das and Ohiman 
Lal (defendants-appellants) for Rs. 4,000 
whereupon the widow Musammat Ghulam 
Fatima and Allah Yar, the minor son, 
brought the present suit against the two 
mortgagees and the other two sons for a 
declaration that the transfer being against 
the Sa of the Will should be declared 
void. 

The two defendant sons admitted the. 
plaintiffs’ claim but the defendant mort- 
gagees resisted ıt on various grounds which 
need not be set out 1n detail. 

Both the Oourts below have found that 
the Willin question was valid and under 
its terms the transfer effected by the defend- 
ant Allah Dad was invalid and ineffective 
against the rights of the plaintiffs. 

It seems unnecessary to determine whe- 
ther or not the Will in question is valid 
as three of the heirs, vw, the widow and 
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two sons have undoubtedly given their 
consent to the Will and so far as they are 
concerned itis valid. The minor son on 
attaining majority is hardly likely to 
withhold his consent seeing that he benefits 
considerably more under the Will than he 
would under the Muhammadan Law of 
inheritance and as remarked above the 
daughter is not concerned. 

The main contention before us has been 
that which finds expression in the fourth 
ground of appeal, viz., that the condition in 
the Will restraining alienation during the 
life-time of the widow was null and void 
and legally inoperative. 

This contention must prevail as it is 
supported by both statutory and judicial 
authority. 

Section 10 of the Transfer of Property 
Act clearly provides that any condition or 
limitation absolutely restraining a trans- 
feres or any person claiming under 
him from parting with or disposing 
of his interest in the property is 
void. Similarly s. 11 of the said Act 
nullifies any direction as to the particular 
manner in which an interest in any proper- 
ty of which there has been an absolute 
transfer should be applied or enjoyed by 
the transferee, 

Section 138 of the Indian Succession Act 
which corresponds to s. 11 of the Transfer 
of Property Act and which may be referred 
to by way of analogy also provides that 
where a fund is bequeathed absolutely to 
or for the benefit of any person but the Will 
contains a direction that it shall be applied 
or enjoyed in a particular manner the 
legatee shall be entitled to receive the fund 
as if the Will had contained no such direc- 
tion. 

In Amar Nath v. Guran Ditta Mal (1) it 
was held that where there has been an 
absolute transfer of an interest any restric- 
tion as to the enjoyment or application of 
such being repugnant to the full estate 
conferred by the Wil), ıs null and void. The 
same view was taken in Abdul Karim Khan 
v Abdul Qayum Khan (2) and Chamasee 
Shaba v, Sona Koer (3). 

The bequest of a one third share in the 
estate, of Ghulam Rasul to his son Allah 
Dad was an abselute transfer and any 
limitation of his right to alienate his share 
was null and void under the law and 


(1) 43 Ind Cas 117,14P R 1918,16 P W. R 1918. 


(2) 28 A 342, A W N (1996) 25, 3 A L.J 131 
xi 11 Ind. Cas, 301, 140 L J. 303,16 Ọ W. 
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authorities cited above. Allah Dad's right 
to kypothecate a one-third share in the 
Boharwala well cannot, therefore, be 
impeached by the plaintiffs and they are 
not entitled to the declaration they seek. 

It, however, seems necessary to protect 
the interests of the widow and the minor 
son so as to ensure that they each get 
their one-fourth share of the produce and 
Allah Yar if not married before April 1923 
get his half share in the Boharwala well. 

I would, therefore, accept the appeal 
and while dismissing the suit leaving 
parties to bear their own costs throughout 
declare that the mortgage in question shall 
not, inany way,affect the right of the widow 
and the minor son Allah Yar to receive each 
their one-fourth share of the produce during 
the life-time of Musammat Ghulam Fatima 
and the right of Allah Yar to half a share 
in the Boharwala well should he remain 
unmarried after expiry of the period of 
twelve years mentioned in the Will, 


Shadi Lal, C. J.—I concur, 


B, L. Appeal allowed. 


LAHORE HIGH COURT. 
Szoonp OIVIL APPEAL No. 1387 oF 1928. 
December 14, 1928. 

Present '—Mr. Justice Bhide. 
GHULAM ALI AND OTBERS—PLAINTIFFS— 
ÅPPELLANTS 
Versus 
WALI AND oTHERS—DEFENDANTS— 

RESPONDENTS. 

Customary Law—Gift—Mahars of Jhelum ' Dist ict 
—Gift of ancestral land to daughter, validity of— 
Wayjib-ul-arz—Presumption 

An entry m arwaj-t-am 18a strong piece of eyi- 
dence in support of a custom and is sufficient to 
shift the onus of proof 

Among the Malars of the Jhelum District there 
18 a presumption that a gift of ancestral land cannot 
be made to the daughter without the consent of 
the reversioners and such a gift cannot be held 
to be valid in the absence of strong evidence to 
rebut this presumption, 

Beg v Allah Dutta (1), referred to. 

Mahomed Rustam Ala v. Municipal Committee of 
Karnal City (2), distinguished 

Second appeal from a decree of the Dis- 
trict Judge, Jhelum, dated the 20th 
February, 1928, 
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Mr, Muhammad Amin, for the Appellants. 

Mr Aziz Ahmad, for the Respondents 

JUDGMENT .—Plaintiffs, who are the 
reversioners of one Wah, a Mahar of the 
Ohakwal Tahsil of the Jhelum District, sued 
1n this case for a declaration that a gift 6 of 
28 kanals 16 marlas of ancestral land made 
by Wali in favour of his daughter should 
not affect their reversionary rights. The 
plaintiffs alleged «nter alia that the gift was 
not valid according tc custom, This plea 
was upheld by the trial Court and the 
plaintiffs were granted the declaration 
prayed for. The learned District Judge, 
however, came to a different conclusion on 
the point of custom and dismissed the suit. 
From this decision a second appeal has 
been preferred to this Court on a certificate 
granted by the learned District Judge. 

The sole point for decision is whether 
according to the custom governing the 
parties the gift in dispute was valid. Ac- 
cording to the r1waj-wam of the Jhelum 
District, it appears that a gift of ancestral 
land cannot be made without the consent of 
reversioners: vide answer to question No. 69, 
Oustomary Law of the Jhelum District, 
1901 According to the rule laid down in 
the Privy Council decision, Beg v. Allah 
Dita, (1) this entry 1n the r:waj-r-iam_ must 
be considered to be & strong piece of evi- 
dence in support of the custom relied upon 
by the plaintiffs andis sufficient to shift 
the onus to the defendants The question 
for consideration, therefore, is whether the 
defendants have succeeded in discharging 
the onus thus placed upon them. They 
have produced only two witnesses. These 
witnesses have cited two instances of gift 
but have admitted that these gifts were 
made with the consent of the reversioners. 
The same instances have been referred to 
in the two copies of mutations which were 
produced by the defendants. Besides these, 
two copies of judgments relating to 
Maliars of the Rawalpindi District were 
produced, but 16 appears, upon a perusal of 
these judgments, that the decision therein 
was based upon the riwaj-t1am of the 
Rawalpindi District according to which a 
sonless proprietor 1s entitled to make a 
gift of his property in favour of his 
daughter. There is thus no evidence on 
the record to establish that the gift in 


4I A 89, I2P W 
J 615, 19 Bom L 
526, 21 C WN 


(1) 38 Ind. Cas, 354, 44 C. 749, 4 
R 1917, 22 M. L T. 310, 32 M. L 
R 388, 45P R 1917, 15A L J 
842, 2 CO L,J.175 (P. O). 
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favour of his daughter by Wali was valid, 
The learned District Judge has referred to 
certain rulings of the Punjab Chief Court 
in which ıt has been remarked that in the 
case of Muhammadan tribes of the Jhelum 
District tLe presumption against the validity 
of gifts by sonless proprietors in favour of 
daughters is comparatively light Buteven 
assuming that this 18 so, in the present 
instance the defendants do not appear to 
have produced evidence of any value to 
rebut that presumption. The learned 
Counsel for the respondents referred to 
Mahomed Rustam Ali v. Municipal Com- 
mittee of Karnal City (2) but the case 
reported therein also does not appear to bs 
of any material help as it relates to Kahuts 
and not to Maliars It appears from the 
deed of gift that Wali gifted the whole of 
his land in favour of his daughter. Such a 
gift could not be held to be valid in the 
absence of strong evidence to rebut the pre- 
sumption raised by the riwaj-i-am in 
plaintiffs’ favour. 


I must, therefore, accept this appeal and 
decree the plaintiffs’ suit with costs through- 


A, Appeal accepted, 

(2) 56 Ind Oas L;1 Lah 117, 47 I. A. 25, 1 P 
W R 1920, 13 P R 1920,38 M.L J 455, 111, 
W. 579, 18A. L J 466, 22 Bom L R. 563,2U P L, 
R(PO0)87,28M L. T 1 (P O). 


LAHORE HIGH COURT. 
MiccEnLANEOUS First CIVIL APPEAL No, 1521 
or 1929 
November 6, 1929. 

Present —Mr. Justice Addison. 
LAOHHMAN DAS-—APPELLANT 
versus 
JAIMNI DAS— RESPONDENT. 

Cunl Procedure Code (Act V of 1908),s 104 (1) (f), 
O XX, r 18, Sch II, para. 20—Arbiuration—Award 
without intervention of Court dividing agricultural 
land and other property—Application to file award 
—Jurisdiction of Cw Court—Order returning 
application for presentation to proper. Court— Appeal 
—Punjab Land Revenue Act (XVII of 1887), s 108 
(2) (avr) 

Under the Punjab Land Revenue Act, 1887, the Juris- 
diction of Civil Courts 18 maintained as regards ques- 
tions of title, but 1n all other questions arising in 
conneetion with the partition of an estate including 
the actual partition by metes and bounds they are 
debarred from gomg into them and have no Jwg- 
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diction to do so, Therefore, Civil Courts have no 
jurisdiction to entertain an application foi making 
an award made without the intervention of the 
Court a rule of the Court, where the award does 
not decide any question of title but simply divides 
agricultural land and other moveable and im- 
moveable property accerding to admitted shares and 
it 18 not possible to separate the part relating to 
agricultural land from the rest of it [p 301, col 2, 
p 302, col 1] 

Sardar Wasawa Singh v Sardar Arur Singh (1), 
distinguished 

Fazldw v Shah Nawaz (2), Jomnd Lal v Mum Lal 
(3) and Ramjawaya Mal v Dev Ditta Mal (4), referred 
to 


An order returning an application for making a 
private award a rule of Court, for presentation to 
the proper Court on the ground that the Comt had 
no jurisdiction to entertain it, isan order refusing 
to file an award withm the meanimg ofs 104 (1) (f), 
Civil Procedure Code, andis, as such, appealable [p. 
801, cols 1&2] 


Miscellaneous first appeal from an order 
of the Senior Subordinate Jud ge, exercising 
the powers of Judge, Small Cause Court, 
Muzaffargarh, dated the 30th April, 1929. 

Mr, Hargopal, for the Appellant. 

Mr. Ram Chand Manchanda, for the Res- 
pondent 

JUDGMENT.—Two brothers referred 
the partition of their property by metes and 
bounds to an arbitrator. There was no 
dispute as to title and 1$ was admitted that 
the brothers held in equal shares The 
arbitrator made an award, partitioning the 
joint property by metes and bounds. The 
property consisted of moveables, ordi- 
nary immoveable property and agricultural 
land. The award, however, cannot be split 
up as the division of the agricultural land 
is not in equal shares, one brother getting 
a larger share than the other because the 
other brother gos more moveables ete, One 
of the brothers applied in the Court of the 
Subordinate Judge, First Olass, Muzaffar- 
garh, to have the award made a rule of the 
Court and for a decree to follow; enforcing 
the partition by metes and bounds of all the 
immoveable property including the agricul- 
tural land. The Subordinate Judge, First 
Class, has returned the application for pre- 
sentation to the proper Court holding that 
it was not entertainable by the Civil Court 
as part of the award, which could not be 
separated from the other part, provided for 
partition of agricultural land by metes and 
bounds, Against this decision the petition- 
er has appealed and has also put 1n a revi- 
sion petition in case itis held that an ap- 
peal does not lie. 


It seems to me that the order is an order 
refusing to file an award in an arbitration 
without the intervention of the Court, 
though the order of the trial Court is not ex- 
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actly in these terms. In these circumstances, 


I think ıt must be held that an appeal hes 
under s, 104 (1) (f) of the Civil Procedure 
Code, 


Mainly reliance is placed upon Sardar 
Wasawa Singh v Sardar Arur Singh (1) by 
the appellant. That, however, seems to me 
to have been a case which 1s not on all 
fours with the present. It 1s saidin the 
middle of page 286* of the report that the 
plaintiff filed that suit to enforce the award 
and for maintenance of his exelusive pos- 
session in the lands allotted to him by the 
arbitrator, and it was held that in these 
circumstances the claim was not excluded 
from the cognizance of the Civil Courts by 
8. 158, sub s. (2) (xvii), Land Revenue Act, 
1887, as it was not one which asked the 
Court to effect a partition but was for the 
enforcement of an award by which the 
partition had already been fully carried out. 
As I read this judgment, 1$ means that the 
parties acted upon the partition and took 
possession of the areas allotted to each un- 
der the partition. That was the reason, as 
16 appears to me, why 16 was held that s, 158 
of the Land Revenue Act did not take the 
case out of the jurisdiction of the Civil 
Courts. 


In ihe present case, however, there was 
no question of title between the parties but 
only one of partition by actual metes and 
bounds of the 1mmoveable property includ- 
ing the agricultural land held jointly by 
them, and of moveables Ib is clear from 
Chap. IX ofthe Land Revenue Act, read 
with s. 158 of the Act, that 1t 18 only a Re- 
venue Officer who has jurisdiction to effect 
a partition by metes and bounds of agricul- 
tural land. Sub section (1) of s 158 1s to the 
effect that, except as otherwise provided by 
this Act, a O1vil Court shall not have juris- 
diction in any matter which the Local 
Government ora Revenue Officer is em- 
powered by this Act to dispose of, and in 
particular sub-s. (2) (xvi) goes on to say 
that a Oivil Court shall not exercise juris- 
diction over any claim for partition of an 
estate, holding or tenancy, or any question 
connected with or arising out of proceedings 
for partition, not being a question as to 
title ın any of the property of which parti- 
tion is sought. It follows fromthis that the 
jurisdiction of the Civil Oourtsis maintained 
as regards questions of title, but that in all 
other questions arising in connection with 
the partition of an estate, including the 


(1) 68 P R 1993 
“+ Page of P, R 1803S])ER] —————  — —— 
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actual partition by metes and bounds, the 
Givil Court is debarred from going into 
them and has no jurisdiction to do so. 
Further, O. XX, r. 18, ofithe Civil Procedure 
Code, enacts the same provision ina differ- 
ent way. It runs: "Where the Court 
passes a decree for the partition of property 
or for the separate possession of a share 
therein, then, if and in so far as the decree 
relates to an estate assessed to the payment 
of revenue to the Government, the decree 
shall declare the rights of the several parties 
interested 1n the property, but shall direct 
such partition" to be carried out by the re- 
venue authorities. 

Lastly, s. 20 of the Second. Schedule of 
the Civil Procedure Code, which is the sec- 
tion under which the award is sought to be 
filed in Court, is to the effect that where 
an award has been made in an arbitration 
without the intervention of the Oourt, any 
person interested in the award may apply 
to any Court having gurisdiciton over the 
subject matter of the award that the award 
be filed ım Court. I& follows from what 
has been said that a Civil Court has no 
jurisdiction over the subject-matter of the 
agricultural land involved in the award, 
and as the award isso drawn up that the 
partition by metes and bounds of the agri- 
cultural land cannot be divorced from the 
rest of the award, the Civil Court has no 
jurisdiction with respect to any part of the 
award. 

In the case reported as Fazldin v. Shah 
Nawaz (2) A applied that an agreement 
for reference to arbitration between him- 
self and certain other parties might be filed 
in Court and that the agricultural land 
and certain cattle belonging to the parties 
to the agreement be partitioned between. 
the parties through the arbitrators. It was 
held that the Civil Court had no jurisdic- 
tion to entertain the application as a part 
of it related to the partition of agricultural 
land, It was pointed out in this case that 
in s. 17 of the Schedule to the Code under 
which agreements are filed, there 18 a clause 
providing that where any persons agree in 
writing that any difference between them 
shall be referred to arbitration, the parties 
or any of them may apply to any Court 
having jurisdiction m the matter to which 
the agreement relates, that the agreement be 
filed 1n Court. I have already pointed out 
that the same words are used in s. 20 of 
the Second Schedule to the effect that the 


(2) 22 Ind, Oas, 381; 46 P. L, R, 1914; 55 P, W, Ri 
1914, 
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application can only be made to a Court 
having jurisdiction over the subject-matter 
of the award. Under s. 21 of the Second 
Schedule 1f an award is filed in Court 8 
decree shall follow upon it and the decree 
in the present case would be, amongst the 
other things, that agricultural land should 
be partitioned by metes and bounds, this 
‘partition not yet having been actually car- 
ried out except upon paper, ie, in the 
award of the arbitrator. In my judgment 
there is no difference between an attempt to 
file an agreement and an attempt to file a 
completed award. 

It was held in Jovind Lal v. Muni Lal 
(3) that an award which does not partition 
agricultural land but merely settles the 
shares of the parties, may be filed in Court. 
With that proposition I am ın entire agree- 
ment. The Civil Courts have jurisdiction to 
settle disputes as to title but as already 
shown by me have no jurisdiction to parti- 
tion by metes and bounds agricultural land 
and are themselves debarred from doing 
so under the Revenue Act and under O. XX, 
T.18 of the Orvil Procedure Code. Again 
it was held at the end of the judgment 
in Ram Jawaya Mal v. Devi Ditta Mal (4) 
thata Civil Court has jurisdiction to deal 
with that part of an award which fixes the 
shares of the parties in agricultural land, 
as this is not an actual partition of the 
fields but merely a division of shares and 
only settles title. As already shown, the 
present award gives no decision as to title 
which was admitted but is merely a parti- 
tion by metes and bounds of the agricul- 
tural land mixed up with the other pro- 
perty moveable and immoveable of the 
parties, 

For the reasons given, I have no hesita- 
tion in holding that the Civil Courts have 
no jurisdiction over the subject-matter of 
the award in question, and therefore, an 
application could not be made to them to 
have the award filed in Court. I dismiss 
the appeal with costs, and also dismiss the 
revision petition but without costs. 


RL Appeal and petition dismissed. 
(3) 45 Ind Cas 166, 81P.W R 1917, 79 P. L. R. 
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(4) 34 Ind, Cas 192,117 P. R. 1916, 107 P. W.R, 
1916, 70 P. L. R. 1917, 
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LAHORE HIGH COURT. 
Orvit Revision Petition No. 284 or 1928, 
November 29, 1928, 
Present —Mr. Justice Tek Ohand. 
BHAGWAN DAS—INSoLvENT— 
PETITIONER 
g versus 
Rai Sahib Lala OHUNI LAL, OFFIGIAL 
Receiver, AMRITSAR, SUNDAR DAS 
AND OTRHERS—-ORED1TORS— RESPONDENTS, 
Provincial Insolvency Act (V of 1920), s 5—Cwil 
Procedure Code (Act V of 1908), O. TX, r. 18—Applica- 
ton of Covil Procedure Code to insolvency proceedings 
^ Ex parte order of adjudication, setting aside of 
The provisions of the Civil Procedure Code are 
appheable to proceedings under the Provincial In- 
Bolvency Act except where they are in conflict with 
any of 1ts provisions Therefore, where an adjudication 
order hasbeen passed ex parte 1t can be set aside under 
O IX, r 13, Civil Procedure Code 
Mool Chand Ram v Sarjoog Pershad (1) and Abdul 
Azz vy Habid Mistri (2), referred to 


Petition for revision of an order of 
the District Judge, Amritsar, dated the 
2nd of April, 1928, affirming that of the 
Judge, Small Oause Court, exercising the 
powers of a Judge, Insolvents’ Estates Court 
at Amritsar, dated the 3rd January, 1928, 


Messrs. Jagan Nath Aggarwal and Fakir 
Chand, for the Petitioner. 

Mr. Dev Raj Sawhney, for the Respond- 
ents, 


JUDGMENT.—The petitioner Bhagwan 
Das was adjudicated as insolvent by the 
Insolvents’ Estates Court at Amritsar on 
the 2nd of August, 1927. A little more 
than three months later, on the 19th of 
November, 1927, he applied to that Court 
under O. IX, Oivil Procedure Code, to have 
the order set aside, on the ground that due 
service had not been effected upon him of 
the date fixed for the hearing ofthe credi- 
tors’ application for his adjudication as 
insolvent. This application was returned 
by the learned Judge with the remark that 
O. IX, Orvil Procedure Code, was not ap- 
plicable to proceedings under the Insolvency 
Act and that the proper remedy of the 
petitioner was toapply for annulment of 
the order of adjudication under s, 35. 
Accordingly the petitioner presented an 
application under s. 35 on the 10th of 
December, 1927 This application was 
dismissed in limane on the 3rd of January, 
1928, An appeal was preferred to the 
District Judge but it was dismissed on the 
2nd of April, 1928. The petitioner has 
come upon revision to this Court and has 
urged that the order of adjudication was 
passed without due service on him and that 
there has been no enquiry on the applica- 
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tion for annulment of the adjudication order 
presented by him in the Insolvency Court. 

It seems to me that the learned Judge of 
the Insolvency Court was not right 
in returning the original  applica- 
tion for setting aside the ex parte order of 
adjudication, asit is clear that under s. 5 
of the Provincial Insolvency Act, 1920, the 
provisions of the Civil Procedure Code, 
including those contained in O. IX, are 
made applicable to proceedings under that 
Act, except where they are in conflict with 
any ofits provisions, Mool Chand Ramv. 
Sarjoog Pershad (1) and Abdul Azz v. 
Habid Misr (2). I would, therefore, have 
ordered further enquiry into his original 
application, had I been satisfied that that 
petition had been filed in good faith. The 
petitioner pretends that he had no know- 
ledge that some of the creditors had 
applied for getting him adjudicated as 
insolvent, until a few days before he filed 
the application of the 19th Novem- 
ber, 1927. It appears, however, from 
acertified copy of a statement made by 
him on 22nd of October, 1927 in the Oourt 


-of a Subordinate Judge at Lahore that he 


was fully aware of this order of adjudica- 
tion, and he successfully claimed protection 
from arrest in execution of a decree on the 
ground that he had been adjudicated 
insolvent by the Amritsar Oourt, This 
statement was made by him on solemn 
affirmation on the 22nd of October, 1927, 
nearly four weeks before he filed the ap- 
plication under O. IX before the Amritsar 
Oourt, Mr. Jagan Nath for the petitioner 
has not been able to explain this conduct 
of his client even though several opportuni- 
ties were given to him, 

T, therefore, refuse to interfere on the 
revision side and dismiss the petition with 
costs, 

R. L. 


(1)70.L J 268. 
(2) 49 Ind. Cas, 229, 


Petition dismissed. 


LAHORE HIGH COURT. 
MISOELLANEOGS SECOND CIVIL ÁPPEAL 
No. 1328 oF 1929. 
November 5, 1929. 
Present:—Mr. Justice Tek Ohand. 
JITA SINGH—Jv»GMENT-DEBTOR 
— APPELLANT 
versus 
GANPAT RAI—DzcREE-HotbpE&R 
— RESPONDENT. 
Curl Procedure Code (Act V of 1908), s. 60—0Objec- 


tion that property ıs not saleable—Omission to rasg 
guch objection before sale, effect of, - * 
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* A judgment-debtor who might have 1a1sed objections 
prior to sale as to his property being exempt from 
attachment and sale under s 60, Civil Procedure Code, 
but who has refrained from doing so, has no right 
after the sale has been cariied out, to prefer an 
ob] ection thatthe property sold was not legally sale- 
Bbie 
Dwarkanath Pal v Tarıni Sankar Roy (1) Ram- 
chharbar Masr v Bechu Bhagat (2),Lala Ram v Thakur 
Prasad (3) and Pandurang v Krishnan (4), referred to. 
Miscellaneous second appeal from an 
order of the Additional District Judge, 
Ferozepur, dated the 15th February, 1929, 
reversing that of the Senior Subordinate 
Judge, Ferozepur, dated the 8th October, 
1923. 
' Mr, Jagan Nath Bhandar, for the Appel- 
lant. 
Mr. Nawal Kishore, for the Respondent. 
JUDGMENT.—In execution of a 
money decree obtained by the respondent 
against the appellant a house anda wara, 
belonging to the latter, were attached. 
No objection to the attachment was filed 
by the judgment-debtor at the time. On 
the 23rd of January, 1928, the decree-holder 
applied for sale of the attached property. 
On this the Court issued notice to the judg- 
ment-debtor under O. XXI, r. 66 of the 
Civil Procedure Code to show cause against 
the proposed sale of the attached property, 
This notice was received back with the 
report that the judgment-debtor had refus- 
ed to accept service, and that a copy had 
been affixed to his house. The report was 
supported by a duly verified affidavit of 
the process-server. Thereupon the Court 
ordered the usual proclamation of sale to 
issue, and the property was auctioned on 
the 6th of April, 1928. A few days later 
the judgment-debtor filed an application 
in the Executing Court objecting to the sale 
on the ground that he was an agriculturist 
and that the property in question was not 
hable to attachment and sale unders. 60 
of the Oivil Procedure Oode. He also 
stated that he had not received any notice 
from the Court relating to the proceedings 
for attachment and sale of the property. 
He further pleaded irregularities in pub- 
lishing and conducting the sale. In sup- 
port of these objections the only evidence 
which he led was intended to prove that 
he was an agrieulturist and that the house 
in question was used for his residence. He 
did not produce asingle witness to sub- 
stantiate any of the other objections, Indeed, 
we find that he himself did not go into 
the witness-box to show that the report 
of the process-server was wrong and that 
the notice in question had not been served 
ọn him. The Executing Court, however, 
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allowed his objection, holding that the 
property was not lable to attachment and - 
sale under s. 60 of the Civil Procedure 
Code. 

On appeal by the decree-holder the 
learned Additional District Judge has 
held that the services of the notices on the 
judgment debtor had been properly effect- 
ed, and that, as the objection as to the pro- 
perty being exempt from attachment and 
sale unders 60 was not raised before the 
order for sale was passed, ıt was not com- 
petent to the appellant to take this objec- 
tion after the sale had been carried out, as 
at that stage the only objections which were 
open tothe judgment-debtor were those 
mentioned ın rr. 86, 89, 90 and 91 of 
O. XXI. 

The judgment-debtor has preferred this 
second appeal to this Court, and I have 
heard Mr.Jagan Nath Bhandari on his 
behalf, The first point taken by him 18 
that the service of the notices on his client 
was not proper. After examining the 
relevant portions of the record, and having 
regard to the fact that the appellantled no 
evidence whatsoever to substantiate his 
allegation on this point, I see no reason 
to disagree with the finding of the learned 
Additional District Judge. 

This being so, the appeal must fail on 
the second point, for it 18 settled law that 
a judgment-debtor who might have raised 
objections prior to the sale asto his pro- 
perty being exempt from attachment and 
sale under 8 60, but who has refrained from 
doing so, has no rıght after the sale has 
been carried out, to prefer an objection 
that the property sold was not legally 
saleable: see Dwarkanath Pal v. Tarint 
Sankar Roy (1), Ramchharbar Misr v. Bechu 
Bhagat (2), Lala Ram v. Thakur Prasad 13) 
and Pandurang v. Krishnajt (4). 

In my opinion, the judgment of the learn- 
ed Additional, District Judgeis correct and 
I dismiss the appeal with costs. 

R L Appeal dismissed, 

(1) 340 199,5 O L J.294, 11 O W N. 513. 

(2) 7A 641, A W N (1885) 190. 

(3) 47 Ind Cas 947,40 A 680, 16A L.J 69L 

(4) 28 B. 125, 5 Bom, L, R. 799, 
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CALCUTTA HIGH COURT. 
OriminaL Reviston No 1036 or 1928. 
February 1, 1923. 

Present :—Justice Sir Philip Lindsay 
Buckland, Kr. 

On difference between 

Mr, Justice Mukerji and 
Mr, Justice Graham. 

ALI AKABBAR— CoMPLAINANT— 
PETITIONER 
versus 

KASEM ALI—Acoosep—OppositTE Parry. 

Crumunal Procedure Code (Act V of 1898), s 189—- 
Application for enhancement of sentence by private 
prosecutor, marntarnabiity of-—Convietron on plea of 
guilty—Enhancement of sentence, legality of—Rule 
assued ex parte—Court, whether bound to consider 
application on merits 

Per Buckland, J —An application for enhancement 
of sentence should not be entertained at the instance 
of a private prosecutor unless there 1s manifestly a 
ground for interference beyond all reasonable doubt. 
[p 306, col 2] 

The mere fact that arule has been issued ev parte 
on an application for enhancement of sentence does 
not prevent the Court fiom taking into consideration 
matters which were not before the Court at the 
time when it was issued, e g, contentions urged on 
behalf of the accused, the attitude of the Crown and 
other possible contingencies, and dismissing the 
application without going into the merits [abad] 


Opinion of Ghose, J wm Pramatha Nath Basu 
v Ganga Charan Chakravarty (2), dissented from. 

Per Mukerjz, J.—A ule issued at the mstance of 
a private prosecutor to show cause why a sentence 
should not be enhanced should be discharged if the 
Orown does not appear to support it [p 305, col. 


Pramatha Nath Basu v Ganga Charan Chakravarty 
(2), referred to, 

Where a conviction 18 based on a plea of guilty, 
the sentence cannot be enhanced without a regular 
trial of the case in spite of the plea of guilty [abid] 

Superintendent & Remembrancer of Legal Affairs, 
Bengal v Jnanendra Nath Ghosh (1), referred to 


Rule against an order of the Additional 
Sessions Judge, Backergunj, dated the 
26th June, 1928. 

Mr. Radhika Ranjan Guha, for the Peti- 
tioner. 

Mr Suresh Chandra Talugdar, for the 
Opposite Party. 


JUDGMENT. 
Mukerji, J.—(January 7, 1929)— 
This Rule has been issued at the 


instance of the complainant in a case 
in which the accused has been con- 
victed by the Additional Sessions Judge 
of Backergunj underss 304 (II), 326 and 148, 
Indian Penal Code, and sentenced to under- 
go rigorous imprisonment for one year 
unders 304 (II), Indian Penal Code, and for 
sıx months under s 148, Indian Penal Code, 
the sentences to run concurrently, no sepa- 
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rate sentence under s. 326, Indian Penal 
Code, being considered necessary by the 
learned Judge, The accused had pleaded 
“guilty” to the charges and prayed for 
mercy. The learned Judge in passing the 
sentence has observed that he had con- 
sidered the circumstances under which 
the offences had been committed and also 
taken into consideration the age of the 
accused. 

The Crown has not moved in this 
matter nor has the Crown appeared to back 
up the application for enhancement, though 
the Rule was issued upon the District 
Magistrate. $ 

Apart from the reasons which I have set 
out in full in my judgment in Supertn- 
tendent & Remembrancer of Legal Affaws, 
Bengal v. Jnanendra Nath Ghosh (1) which 
have led me to hold that in a case like 
this it 18 not possible to enhance the sen- 
tence unless there has been a regular trial 
of the casein spite of the accused’s plea 
of “guilty.” I think the Rule should be 
diecharged on the simple ground that the 
Orown has not supported it. For the 
view | take Ihave given my reasons in 
full in Pramatha Nath Basu v, Ganga 
Charan Chakravarty (2). 

I would discharge the Rule 

Graham, dJ.—(January 7, 1929.)—In. 
this case a Rule was issued to show cause 
why the sentence passed upon the accused 
Kasem Ali should not be enhanced. 

The case for the prosecution was that 
on the 13th December, 1927, at about 1 P. M. 
one Asmat Ali, uncle of the petitioner, was 
going to a place called Baliakhali to receive 
instructions in connection with a civil suit 
when he was waylaid and severely beaten 
by the above-mentioned Kasem Ali and 
others, and Asmat Ali who raised an alarm 
received a spearwound on the chest from 
Kasem Ali which resulted in his death 
some 10 days later. 

The accused was committed for trial to 
the Court of Session on charges under 
ss. 304 (IL), 326 and 148, Indian Penal Code, 
and pleaded guilty. The learned Addi- 
tional Sessions Judge accepting the plea 
convicted the accused under these three 
sections and sentenced him under s. 304 
(II) to one year's rigorous imprisonment 
and to six months’ rigorous imprisonment 
under s. 148, Indian Penal Code, both sen- 
tences to run concurrently. No sentenca 


(1) 119 Ind Cas 301; 49 O.L J 432; 33 0. W. N. 
599, 30 C1 LJ 1038, A I R 1929 Cal 747, 

(3) 118 Ind Cas 894, 33 C. W N 395,4. I R 
1999 Cal 340, 30 Cr. L, J. 979, 56 O. 964, 
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was passed under s, 326, Indian Penal Code. 
Thereafter the present Rule was obtained. 

The question is whether the sentence 1s 

so manifestly inadequate that we ought 
to interfere. In my opinion there ean be 
no doubt that the sentence which has been 
inflicted is altogether out of proportion to 
the offence committed. It seems to be clear 
that Asmat Ali was deliberately waylaid 
by a number of persons including the 
accused Kasem Ali the motive for the attack 
being civil and criminal litigations bet- 
ween the parties. Afsar Ali appears to 
haye gone to the spot where Asmat Ali 
was lying and was thereupon speared 
through the chest by Kasem Ali, The 
medical evidence shows that ıt was a pene- 
trating wound on the left side of the chest 
and was severe in character. 

The learned Additional Sessions Judge 
has referred to the circumstances under 
which the offence was committed and 
accused's age as his reasons for inflicting a 
lenient sentence. But neither of those rea- 
sons appears to me to carry much weight. 
The attack seems to have been a deliberate, 
pre-arranged affair and as there was no 
evidence before the Judge itis difficult to 
know what circumstances he was referring 
to. 

As regards the question of age it appears 
that the accused’s age 18 given as 23 so 
that there can be no question of leniency on 
that account. 

In my judgment the sentence passed 1s 
inadequate and I would make the Rule 
absolute and enhance it from one year to 
three years’ rigorous imprisonment. 

[Owing to the difference of opinion the 
case was heard by Mr. Justice Buckland. ] 

Buckland, J.—In this case a Rule has 
been issued at the instance of the com- 
plainant calling upon the accused to show 

cause why the sentence should not be en- 
hanced. 

The accused was convicted on his plea of 
"guilty" by the Additional Sessione Judge 
oi Backerguuj under ss. 304 (II) 326 and 
148, Indien Penal Oode, and sentenced to 
one year’s rigorous imprisonment under s. 
304 (II) and sıx months’ rigorous imprison- 
ment under s. 148, the sentences to run 
concurrently. The learned Judge stated 
that considering the circumstances under 
which the offence was committed and hav- 
ing regard to the accused's age he accept- 
ed the accused's plea and convicted him 
accordingly The Rule was issued by this 
Court at the instance of the complainant 
pn the ground that in considering the 
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nature of the offence and the circ 
in which the occurrence took 
learned Sessions Judge ought 
passed a more severe sentence N: 
issued to the person convicted . 
requires and to the District Ma, 
Backergunj. 

Upon the hearing of the Ru 
has appeared for the Crown. 
matter of some importance | 
makes it clear that the Crowr 
thought ıt necessary in the 
publie justice either to apply c 
matter being brought to the not 
Court at the instance of the co 
to appear in support of the Rule 
half of the complainant 16 is state 
is actuated solely by the desire 
the ends of justice and that 1 
further from his mind than to ; 
personal vindictiveness, but this 
taken literally. That the gr 
of personal spite should be disc 
no doubt the reason why the ( 
consistently refused to entertair 
tions of this nature at the inst 
private prosecutor. At the Same: 
is no absolute rule, and in ac 
there is manifestly a ground fo 
ence beyond all reasonable doubt, 
not whether the case comes bi 
Court of its own motion or at the 
of a private prosecutor or through 
channel whatever and the Court 
fere. This aspect of the matter 
sidered by my learned brothers Mi 
Graham, JJ., ın Pramatha Nath Bas 
Charan Chakravarty (2) in which tl 
ed and the case was thereupon l: 
O. O Ghose, J., who appears toh 
the view that a Rule having bee 
there was nothing to be done but tc 
whether or not the sentence s 
enhanced which he did by rest 
sentence passed upon the person 
by the trial Court and which had 
duced on appeal. I do not take 
view for the reason that a Rule 
ex parte and matters have to be 1 
consideration upon the heartng of 
which are not before the Court a 
when ıt is issued, for insta 
tentions urged on behalf of the 
the attitude of the Orown and ot. 
ble contingencies, In this case it 
urged before me by the learned . 
for the accused that the circums' 
the occurrence were alltaken 1 
sideration by the learned Session 
that the deceased man was injure 
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"course of an dffray, and consequently it 
cannot be affirmatively held that a more 


Severe sentence should have been passed. 
I have considerable doubt whether. the 


sentence is adequate and had the applica-: 


tion been made at the instance of the 
Orown I should have been more inclined 


to enhance it, The learned Judge has: 


not stated what circumstances he took 
into consideration and it would have been 
helpful had he stated what the circum- 
stances were which led him to pass what 
appears at first sight to be'too lenient a 
Bentence. But.as I take a -decided’ view 
that applications of this nature ought not 
to be encouraged at.the instance of a 
complaint of private prosecutor. Iam not 
disposed to give such an application any 
support unless itis clear beyond all question 


thatit-should be allowed. In my judg- 


ment this is not such a case, for in the 
circumstances I will give the accused the 
benefit of a very doubtful supposition that 
there were sufficient reasons present to the 
mind of the learned Sessions Judge for 
the senténce which he passed. The Rule 
will be dischargad. i - 
T ias Rule discharged. . 


- ‘CALCUTTA HIGH COURT, 
` AppLioaTION IN APPEAL FROM ORIGINAL 
O1vit.No;—or 1928 iN Suit No. 1869 
or 1926. 
: Beptember 5, 1928. 
Present:—-Sir George Claus Rankin, 
. Kt, Chief Justice, and Mr. Justice 


l Mukerji. 

SAMBHU NATH BANDOPADHYA 
s. 7 —DEFENDANT—ÅPPELLANT i 
DR PEU versus 

GOPI.LAL SEAL-—PrAINTIFF— 
. RESPONDENT. 

Limitation, Act (IX of 1908), s. 12—Original Side 
decree—Appeal—Limitation—Time taken up for 
“drawing up decree, when excluded—Delay of plaintiff, 
effect.of, on defendant. . 2l 

A person cannot, by merely filing a requisition 
for an office copy and failing to take steps to get 
the decree drawn up, become entitled to exclude 
the time thathas been wasted,.in computing tha 
period of limitation for filing an appeal. [p. 308, col. 
1 x 


` But where a requisition for drawing up a decree 
has been filed by the plaintiff, the defendant is ‘not 
called upon to interfere in the process of the draw- 
ing up of the decree and the time occupied by the 
plaintiff in getting the decree drawn up cannot be 
- charged to the defendant. [p. 307, col. 2; p. 308, ool. 1.] 
Jijibhoy N., Surty v. T, S. Cheityar (1), relied 
on, ` i x 
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Appeal from a decree, dated the 16th 
May, 1928, in Original Civil Suit No. 1869 
of 1926. l 

Mr.: N. N. Bose, for the Appellant. 

Mr. N. C. Chatterji, for Mr. B, K. Ghosh, 
for the Respondent. i 
' JUDGMENT. 

Rankin, C. J.—This is an applica- | 
tion that a memorandum of appeal be | 
accepted and registered, the memorandum 
having been rejected by the officeas being 
out of time. It appears that the decree 
was pronounced.on the 16th : May, 1928, in 
favour of the plaintiff. Now, on the next 
day, the plaintiff filed a requisition for 
drawing up the decree so that the appel- 
lant-defendant never became entitled or 
obliged to exercise the right of putting in 
another requisition for drawing up the 
decree. The right accrues to him only if, 
the plaintiff for four days omits to file the 
requisition for drawing up the decree. The 
requisition for drawing up the decree 
having been filed on the 17th May, the 
drawing up of the decree proceeded in the 
ordinary course, -with this exception that 
although the drait decree was issued on the 
22nd May, 1928, the appellant did not 
return it approved until the 5th June, 
1928. On the 5th June, the defendant, for 
the . first time, filed a requisition for ob- 
taining an office copy ofthe decree. As to 
that, I may point out that the appellant’s 
Solicitor took a great risk, because, on the 
decisions of this Court, it would seem that 
time does not cease to count against him 
until he files a requisition for an office 
copy. The time prior to that was occupied 
in getting the decree drawn up. At the 
same time, itis perfectly true that until 


“there is a decree there cannot be a copy of 


it and from the 17th May until 5th June 
the time might very well be counted in 
the defendant's favour, had he only filed 
Assuming, for the 
sake of argument, thatfrom the 16th May 
till the 5th June exhausts the whole 20 days, 
to which the defendant was entitled, it 
remains to consider whether there is any 
other time that must be charged against 
him. As a matter of fact, the memoran-. 
dum of appeal was filed on the very day 
the office copy of the decree was ready for 
delivery. The only way, therefore, in 


‘which the defendant. can be out of time 


would be in respect of the period 
between the 19th June, when the decree 
was sent to be ledgered, and the 9th 
July, when the decree was filed 
by the plaintif, The plaintif certainly 


“his name and 


.of the hand-note 
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trate at Alipur, pending the disposal of 
a Oivil Suit No.-40 of 1929 befere the 
Court of the Additional Subordinate Judge, 
Alipur. : 

The first accused was an officer employed 
by one Srimati Sailasuta Debi, mother 
and certificated guardian of her two minor 
sons, The civil suit was filed by her on 25th 
September, 1928, on behalf of the minors 
against the present petitioners2nd and 
3rd defendants and the Ist accused Ist 


‘defendant. It wasalleged that in February, 
manager of : 
‘Sailasuta, was instructed to purchase a 


1928 the lst defendant, the 


Touzi No. 151 notified for sale under 
the Revenue Laws, and was entrusted 
with rupees one lakh for the purpose, 
but purchased in his own name though 
informing Sailasuta that it had been pur- 


..chased on behalf of the estate for Rs. 35,000. 


Then it is said she was further informed 
by the manager that there would be delay 


in getting the matter completed, as the 


defaulting proprietors had instituted 
proceedings to have the sale set aside, 
and for injunction meanwhile. Upon the 
injunction application, it is said, it came 
to light that the Ist defendant had 
fraudulently declared himself as the 
purchaser. This led to further enquiries 
and it is alleged that the Ist defendant 
had collusively.made certain further entries 
in the books and utilized the one lakh to 
purchase the touzi in his own name, and 
for alleged payment upon a hand-note 
for Rs. 36,000 to Gopal Oh. Chakrabarty 
(accused No. 4), none of which transactions 
were authorised by the plaintiffs’ mother. 
It is then alleged that the lst defendant 
is attempting to get the sale-certificate in 
deal with the property, 
while the 2nd and 3rd defendants (the 
present petitioners) claim certain interests 
therein. Consequently the relief claimed 
is a declaration of the plaintiffs’ title 
and injunetion restraining defendants from 
dealing with the property. 

It appears further that in October 
1928, plaintiffs applied for amendment of 
plaint and appointment of Receiver. The 
petitioners replied to that application on 


the 3rd December 1928 alleging that the 


original purchase was made to the 
knowledge of the plaintiffs’ mother and 
with her knowledge and that she knew 
and had accepted it, 
and the subsequent transfer to him ofa 
portion of the touzi was with her consent 
and knowledge, i 

On the 29th January, 1929, the peti- 
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tioners filed their written statement to 
the.same effect. On the 12th March, 1929, 
issues were settled in the:suit.and the next 
date fixed is the lat-June. The:issues are as 
follows:— : 

1. Have the plaintiffs any cause of action? 

9. Is the suit maintainable if the plaint- 
iff are not in possession of the property? 

3. Is the Court-fee paid sufficient? 

4, Is the suit ‘barred -by the provi- 
sions of ss, 36 and 8 of the Revenue Sale 
Law under the facts of the present case? 

5. Is the suit barred by estoppel, waiver 
and acquiescence? j 

6. Have the plaintiffs their alleged 
title to the property in suit? 

7. Did the defendant No. 1 advance a 
loan of Rs. 36,000 to theZdefendants No. 2 
out of the money of the estate on a 
pro-note-in the name of the plaintiffs’ 
mother in order to enable him to purchase 
the Chhota Hudda “and one-third share 
of the Burra Hudda-in the Revenue Sale 
under instructions from the plaint- 
iffa’ mother and guardian Sailasuta Debi? 

8, Did the defendant No. 1 make over 
the pro-note to the said Sailasuta‘Debi? 

9, Did the plaintiff purchase the whole 
of the Touzi No. 151 in the name ofthe 
defendant No. 1 or two-third share of 
Barra Hudda only as stated in the written 
statement under arrangement made by their 
mother? | : 

10. Did the defendant No. 1 inform ithe 
mother of the plaintifs on the 23rd 
February, 1928, that the Touzi No. 151 
had been purchased on behalf of'the estate? 

ll. Did the defendant No. 1 commit 
any act of fraud in the matter of the 
said purchase or make any fraudulent 
entries in the account book as alleged in the 
plaint? 

12. Was the Touzi No. 151 purchased 
by the defendant No. 1 on -behalf of the 
plaintiffs alone as alleged in the plaint or 
was it purchased by the defendant No.1 
as trustee and agent of the plaintiffs 
and defendant No. 2 in pursuance of the 
arrangement as stated in paras, 12 and 13 
of the writtenstatementof defendant No. 2? 
If so, what are the respective interests of 
the plaintiffand defendant No. 2 in the said, 
touzi ? f 

13. Are the plaintiffs entitled to the 
declaration and injunction as prayed 
for? 

l4. What reliefs, if any, are the plaintiffs 
entitled to? 

On the 7th December, 1928, informa- 
tion was given to the Police regarding the 


& 
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(asin that,case). there would not be the 
game reluetance of the Court to interfere. 
The petitioners -have relied on Lucus v. 
Official Assignee of Bengal (4) where Jenkins, 
C. J., said “Though no invariable rule can be 
laid down, itis ordinarily undesirable to in- 
stitute criminal proceedings until dtermina- 
tion of civil proceedings in which the. same 
issues are involved. ltis too well-known to 
need elaboration that cirminal proceedings 


_leud themselves to the unscrupulous ap- 


" 


plieation of improper pressure with & view 
to influencing the course of the civil pro- 
ceedings: and. beyond that there is 
the. -mischief, illustrated by this case 
of criminal proceedings being institut- 
ed with an imperfect appreciation of 
the facts where they have not been as- 


-certained in the more searching investi- 


gation of a Civil Court.” While agree- 
ing generally with the views there express- 
ed we must not forget that that case was 
one where the penal sections of the insol- 
vency law had been invoked against the 
insolvent—much more in the: nature ofa 
private prosecution, and much more open 
to the suggestion of improper pressure on 
behalf of the creditors. So if the object of 
the criminal proceedings bein reality to 
prejudice the trial of the civil suit or 
coerce accused toa compromise the Magis- 
trate shall as a general rule postpone the 
enquiry: In re, Subramanian .Chetti (5). 
Then of other cases referred to, they are 
mostly of a particular class to which parti- 
cular considerations would apply relating to 
documents forming the basis of attack or 
defence in civil suits, where the other 
party says they are forgeries or fraudulent- 
ly obtained or the like and the criminal 
proceedings on that count have. been 
stayed : See Sasi Bhusan Seal v. Manik Lal 


Nundy (6), Janki Das v. Emperor (7), Gober- 


dhone Pramanick v. Iswar Chunder Prama- 
nick (8) Anna Ayyar v. Emperor (9) and’ 
Ram Charan Singh v. King-Emperor (10) 


“where however, there wasno appearance to 
show cause. In Debi Mahto v. Emperor (11), . 


a stay was ordered for proceedings under se, 


(4) 56 Ind. Oas. 577; 24 C. W. N. 418; 21 Cr. L. J. 
1 A 


(5) 2 Weir 415. ` | ; 

(6) 7 Ind. Cas. 317; 380. 100; 12 O. L. J. 270. — ~ 

(7) 68 Ind. Cas. 819; 23 Or. L. J. 555; 38 P. L, R. 
1922; 4 Lah. L. J, 499; A. I. R. 1922 Lah, 424. 

(8) 5 0. W. N. 44. 

(0) 30 M, 226; 6 Or. L. J. 130. 

(10) 5 C. D. J. 233; 5 Or. L. J. 199. > ) 
à QU 37 Ind. Cas. 477; 20 O. W. N. 1116; 18 Cr. L. 
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193 and 209, Indian Penal Code, . pending 
an appeal against an order of the Civil 
Court revoking a succession certificate on 
the ground that appellant was not related 
to deceased : in this case also no cause was 
shown, : Then there may be cases where 
the proper course may be to expedite civil 
proceedings where a question of fact in- 
volved therein is also raised in criminal 
proceedings: Raj Kunwar Singh v. Em- 
peror (12). 

An examination of these cases shows 
that no hard and fast rule can be laid down 
and that „each must stand upon its 
own facts. Here one may agree thatin 
some of the issues in the civil suit especial- . 
ly:7, 11 and 12, the matters to be agitated 
will be in substance the same as in the 
criminal proceedings: and the parties are 
substantially the same. It may be of 
course that the suit will fail upon one of 
the technical issues such as No. 4, when 
themerits would never be gone into. 
Again,it is all very well to say that the 
plaintiffs have the conduct of the .civil 
suit and that it rests in their own hands 
to bring it to an early conculsion, while the 
case is fixed forthe Ist June. At the very 
best, it would take a considerable time 
before the trial could be.completed and 
judgment could be given and then the 
matter would not in theiordinary course 
be disposed of up to the highest tribunal of 
appeal for another four years at a moderate 
estimate. I do not consider that it dis- 
poses of the matter to say that the crimi- 
nal proceedings should be stayed because 
in the criminal case the accused's mouths 
are shut, whereas in the civil case they 
will be able and ready to give their own 
evidence, If that argument were to prevail 
it would apply in every case of this nature 
and there would be noneed ‘to go further. 
Assuming the facts disclosed by the prose- 
cution .to be true it was essential for 
Sailasuta with all speed, after what she dis- 
covered in the interlocutory proceedings in 
the other suit to file her civil suit to protect 
the title to and prevent dealings with the 
property. If her information to the Police 
is at a somewhat later date it was not un- 
reasonably so. It is now a fact that it is a 
Crown porsecution with the Crown a party 
whose interest and rights are not those of 
a private prosecutor but of public justice. 
Iagree that indirect motive or coercion 
by way of pressure on the defendants in 


(12) 60 Ind. Cas. 428; 43 A. 180; 18 A. L. J. 1011; 
22°Or.L. J. 236.. |. —— 
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ona flood tide, had the right of way, and 
that it was customary—and except in an 
emergency imperative—for deep ships to 
pass each other port to port in the Fulta 
Bight. The dimensions of the Calcutta 
were : length 429 feet, beam 56 feet, tonnage 
5,541 gross, 3,537 nett, her draught being 
24 feet 10 inches; those of the Rabenfels: 
length 464 feet, beam 571 feet, draught 27 
feet. 7 inches, tonnage 8,563 gross and 5,310 
nett. = TS 

Shortly after sighting each other, and 
in answer toa signal from the Rabenfels, 
Smythe on the Calcutta blew too short blasts, 
which indicated that he was directing his 
course to port (see Art, 28), and put the 
helm hard-a-starboard. On -hearing the 
two blasts from the Calcutta, Bacon on the 
Rabenfels replied with two short blasts, and 
starboarded his helm. Immediately after 
he had blown two short blasts, or at any 
rate within a few seconds thereafter, 
Smythe, as he admitted inthe witness-boz, 
realising that he had made a mistake, blew 
one short blast, and put his helm hard-a- 
port, Bacon, whether or not he heard the 
one blast from the Calcutta, observed the 
Calcutta playing off quickly to starboard, 
and realising that a collision was inevitable 
blew three short blasts and reversed his 
engines, at the same time putting his helm 
hard-a-port; both operations tending to 
throw the head of the Rabenfels to star- 
board. Smythe also blew three short blasts 
and went full astern; but within a few 
seconds a collision took place, the Rabenfels 
striking the Calcutta with the bluff of her 
port bow just forward of the bridge at an 
angle of 45 degrees, At the time of the 
-collision the Calcutta was heading towards 
the east bank at an angle of between 30 and 
45 degrees. The effect of the blow upon 
the Calcutta waa that she “became dead,” 
and drifted on to the eastern ‘bank of the 
river a little south of the line of the centre 
Falta buoy. . With the ebb of thé tide in 
the afterncon she drifted back across the 


river, and grounded on the sand below the’ 


centre Fulta buoy on the western side of 
the channel. About ll P. 4, she broke in 
half and became a total loss, When the 
` Rabenfels struck the Calcutta her stem was 
bent to starboard, and as she slid along 
the port side of the Calcutta her anchor 
became entangled in one of the davits of 
the Calcutta ; the anchor chain ràn out and 
broke away from the Rabenfels, and, the 
anchor remaining fast, the Calcutta carried 
away the anchor with the chain attached to 
itand lying in the water, Meanwhile the 
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Rabenfels having got clear was taken 
downstream -about 14 miles and then put 
about, and returned to Calcutta, On her 
way back she passed the Calcutta about 2 
P. M. lying athwart of the centre Fulta buoy. 
The Rabenfels when returning went to the 
westward of the centre l'ulta buoy having 
the Calcutta on the starboard bow, and 
reached Calcutta without further mishap. 

Now the question that arises is what was 
the cause of the loss and damage that re- 
sulted from the collision? 

Was it due to the fault of the Rabenfels 


‘or of the Calcutta, or to the fault of both 


vessels, and, if both vessels were at fault, 
to what extent was the loss caused by the 
fault of each of them? 

The law by which the rights of the parties 
in this case are to be determined has 
long been well settled, andin Nani Bala 
Sen v. Auckland Jute Co., Ltd. (1), I endea- 
voured to.restatethe general principles as 
follows :— 

“Where the negligence of the plaintiff or 


that of the defendant is the sole cause of 


the accident the matter is free from doubt. 
But difficulty may arise where the accident 
is caused partly by the negligence of the 
plaintiff, and partly by that of the defend- 
ant. In such circumstances it becomes the 
daty ofthe Court to endeavour to ascertain 
whether the negligent aci or omission of 
the plaintiff, or that of the defendant, was 
the cause of the accident. If the Court 
finds itself unable to discover to what 
extent the negligence of the plaintiff or 
that of that defendant contributed to bring 
about the accident, the defendant is entitled 
to succeed, for impari delicto potior est 
conditio defendentis. On the other hand, 
though the plaintiff may have been guilty 
of negligence, and although that negligence 
may, in fact, have contributed to the acci- 
dent, yet if the defendant could in the. 
result, by the exercise of ordinary care and 
diligence, have avoided the mischief which 
happened, the plaintiffs negligence will 
not excuse him" per Lord Penzance, Radley 
v. L. & N. W. Ry. Co. (2). In like manner, 
“ although there may have been negligence 
on the part of the plaintiff, yet, unless he 
might, by the . exercise of ordinary care, 
have avoided the consequences of the de- 
fendant’s negligence, he is entitled to re- 
cover: if by ordinary care he might have 
avoided them, heis the author of his own 


(1) 89 Ind. Cas. 679; 52 0.602 atp. 610; A.T. RB. 
1925 Cal. 893° 

(2) (1876) 1 A. O, 754 at p. 759; 46 L. J. Ez. 573; 
35 L. T7637; 25 W. R, 147. 
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& fault occasioning the accident differ in 
the slightest degree,” per Lord Blackburn in 
Cayzer v. Carron Co, (10) although, no 
doubt, wherethe Court is of opinion that 
the damage was caused by the fault of 
two or more vessels, the rule in admiralty 
for assessing liability is different for the 
Court in that event must allocate the 
liability to make goodithejloss or damage “in 


proportion to the degree in which each - 


was in fault.” (Maritime Conventions Act, 
1911, s. 1), In Cayzers case (10) Lord 
Blackburn added that “the nature of the 
thing, of course, requires that in applying 
those rules you should look to what the 
nature of the accident is and to what the 
neglect is,” and in investigating the 
cause of an accident,—specially in a case 
like the present one where the collision 
already has been the subject of several 
enquiries and much argument and examina- 
tion has been expended upon alleged dis- 
crepancies in the testimony of witnesses— 
the Court must be careful to keep the 
material incidents in their true perspective, 
and not to attach undue importance to the 
particular times and exact situations to 
which witnesses on various occasions have 
deposed. 

That was the reason, I think, why Lord 
Birkenhead in the S. S. Volute’s case (8) 
observed that the “question of contributory 
negligence must be dealt with somewhat 
broadly and upon common sense principles 
asa Jury would probably deal with it," for, 
as Lord Selborne pointed out in Spaight v. 
Tedcastle (11) "great injusticemight be done, 
if, in applying the doctrine of contributory 
negligence to a‘case of this sort, the maxim, 
causa proxima, non remota, spectatur were 
lost sight of. When the direct and 
immediate cause of damage is clearly proved 
io be the fault of the defendant, con- 
tributory negligence by the plaintiffs cannot 
be established merely by shewing that if 
those in charge of the ship had in some 
earlier state of navigation taken & course, 
or exercised a control over the course taken 
by the tug, which they did not actually 
take or exercise, a different situation would 
have resulted, in which the same danger 
might not haveoccurred. Suchan omission 
ought not to be regarded as contributory 
negligence if it might in the cicrumstances 
which actually happened have been 
unattended with danger but for the defend- 


(10) (1884) 9 A. C. 873 atp. 882; 54 L.J. Adm. 18; 
52 L. T. 361; 33 W. R. 281; 5 Asp. M. C. 371, 
(11) (1881)6 A. O. 217 at p. 210; 44 L, T. 580; 29 


W.R. 761; 4 Asp. M. 0. 406, 
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ants fault, and it had no proper con- 
nexion as a cause with the damage which 
followed as its effect.” 

Now, applying these principles to the 
facta diszlosed inthe evidence, the solution of 
the problem in suit,to my mind, is fr2e from 
difficulty, and I am of opinion that this is 
avery plain case. Ihave had the advant- 
age of the advice of .two senior Branch 
Pilots of the Bengal Pilot Service as 
nautical assessors on matters relating to 
navigation and seamanship, and I have to 
state that the conclusions that I have 
formed and express on such matters 
coincide with the advice that the assessors 
have given me. Indeed, itisa source of 
satisfaction that I have found myself in 
entire agreement with the {assessors on all 
the matters in connection with which they 
have special knowledge and experience, and 
on which I have sought their advice. 

I should add that, after the conclusion 
of the hearing, the parties took steps to 
enable me to visit the locale, and I thought 
it well to avail myself of the opportunity 
thus afforded to enable me more clearly to 
visualize, so to say, the setting of the 
incidents leading up to the collision, as to 
which I had already formed a clear opinion 
after hearing the evidence and arguments 
at the trial. 

Now, the material incidents in connec- 
tion with the collision took place within 
about three "minutes from the time when 
the vessels first sighted each other as the 
Calcutta was rounding Fulta Point; but in 
order to view the situation in its true 
perspective it must be borne in mind, as 1 
have stated, that at that time, having 
regard to the combined speed at which the 
vessels were approaching each other, the 
Rabenfels and the Calcutta were between 
14 and 1} mile apart. I also find upon the 
evidence ‘that if after the vessels first 
sighted each other they had been properly 
navigated they could have passed each 
other safely either port to port or starboard 
to starboard. 

The normal practice—and except in an 
emergency the imperative duty—of a pilot 
placed in a situation such as that in which 
Smythe found himeelf after rounding Fulta 
Point, and who had the right of way, would 
be to keep the Calcutta on her starboard 
side of the channel, and pass the Rabenfels 
port to port. Nevertheless, on hearing a 
signal from the Rabenfels (I will discues 
later whether the pilot Bacon on the 
Rabenfels blew one or two short blasts), 
Smythe on the Calcutta blew two short 
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opinion, could be suggested, for giving an 
order so dangerous and senseless, If 


however, Smythe had seen. the Rabenfels 


continuing to head across the channel to 
the east without changing her course in 
the way that he stated, I am of opinion, and 
the nautical assessors. agree with me, that. 
he ought to have endeavoured to beach 
his ship on. the eastern. bank. That was 
the course adopted—I venture to think 
rightly—by the pilot on the Clan Mackellar 
which was following the Calcutta when, 


on rounding Fulta Point, he observed the: 


Calcutta and the Rabenfels three. quarters 
of a mile ahead close together abreast, of the. 
centre Fulta sand buoy. 

Apart from the inherent improbability of 
the allegation that the Rabenfels did not 
alter her course, but continued steadily 
heading towards ‘the east bank, ihe falsity 
of the story became further apparent during 
the cross-examination of Smythe. He. was 
asked to mark on Ex. 2 the position of the 
Rabenfels in the channel after passing the 
Red Cask buoy. He was then asked to 
mark the position ofthe Rabenfels in the 
channel D1 where Smythe had ‘stated that 
the. Rabenfels blew the first: blast. It at 
once became obvious that the Rabenfels 
could not have reached the position in the 
channel at Dl. where Smythe had placed 
her unless.she had. ported her helm and 
gone starboard after she had left the earlier 
position. that Smythe had marked on Ex. 2. 

[His Lordship referred to the evidence 
and continued :] 

I hold that the cause of the collision 


and ofthe loss and damage, that resulted . 


therefrom was the negligence of Smythe, for 
whose acts the owners of the Calcutta were 
responsible, 

The next question that arises:is-whether 
the fault of the Calcutta was the sole cause 
of the damage, or whether it was caused 
by the combined action of the-Calcutta and 
the Rabenfels. Now,- in. considering the 
action of those on board the Rabenfels I 
feel bound to say that whereas Bacon gave 
his evidence frankly and with. calmness, 
Smythe appeared to meto be determined 
to uphold his theory of the cause 
: of the accident in. every detail, even 
on points where it was. apparent that it 
could not be accepted, and in. giving his 
evidence at times he seemed to be follow- 
ing his bias rather than his memory. 
Having seen them. both in the witness-box 
Ifeel it incumbent upon me to say that if 
[had to rely upon the uncorrobated evi- 
dence. of one or the other of them I should 
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prefer to accept the testimony of Bacon. 
In this case, however, a number of witnesses 
were called: on both sides, aud the sub- 
stance of Baeon's narrative of the facts 
leading up to the: collision was corroborat- 
ed not only by Winters, the matter of the 
Rabenfels, but also by those on the board 
the Winkfield. I was impressed by the 
way in which both Winters aud Scoby gave 
their evidence, they appeared to me to 
be free from bias and anxious to tell the 
truth, and Iam prepared:to place reliance 
upon their testimony: 
%. x * 

In my opinion, and on this matter I find 
myself in agreement with the advice that 
the assessors have given to me, Smythe had 
ample time in which to make up his. mind 
what he would do, and how he would pass 
ihe Rabenfels. before he gave the order for 
two short. blasts, and there isno ground 
for the contention that he gave the order 
inthe agony of an emergency created by 
the action of the Rabenfels, 

What, then, is the negligence on the part 
of Bacon which it is contended was the 
cause of the collision? It was at one time 
suggested in: the course of the trial that 
becauss Bacon had not noticed the 
Calcutta near Hooghly Point when the 
Rabenfels was. at Fisherman's Point there 
was not a proper look out kept on the 
Rabenfels. But whathad thatto do withthe 
accident, unless it were to be held that on 
sighting the. Calcutta from Fisherman's 
Point. the Rabenfels ought not to have 
entered the Fulta Reach till the Calcutta 
had passed her, and therefore, insome-way.or 
other the failure to sight. the Calcutta was 
the cause of the accident? Inasmuch, 
however, as it is not open to doubt or 
controversy, in my opinion, that when the 
Calcutta and the Rabenfels first sighted 
each other in the Bight as the Calcutta was 
rounding Fulta Point there was no difficulty 
or danger in the situation, and the vessels 
under: proper navigation could have passed 
each other either port to port or starboard 
to starboard, Iam not disposed to labour 
this part of the case that was presented on 
behalf of the Calcutta, for applying the 
principles of law that I have restated the 
failure of the Rabenfels to sight the Calcutta 
from Fisherman's Point was no more the 
cause of the collision than the failure of 
the Rabenfels to remain in her moorings at 
Calcutta, I arrive at the same conclusion 
for the same, among other, reasons with 
regard to the contention that if the 
Rabenfels had not overtaken the Winkjield 
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say that it was not really a matter of dis- 
pute at the trial that at that stage the 
vessels were in a position in which they 
would pass each other safely if they were 
navigated in a normal and skilful manner, 
and there was no ‘reasonable ground to in- 
duce Bacon to ease his engines or to pro- 
ceed otherwise than in the usual way with 
his ball up; or, indeed, to justify him in 80 
doing. As to (it), it was urged that as the 
Calcutta had the right of way it was impro: 
per for Bacon to have given any signal, and 
that he blew his whistle because he must 
have known that there was danger, and 
ought to have eased or stopped. I amclearly 
of opinion that in giving a signal to indicate 
that he was pursuing a normal course to his 
starboard side of the channel, Bacon, in the 
circumstances, was acting ina proper and 
seamanlike manner. 
* * * * 

As to (iit), in my opinion, and the advice 
of the assessors is in accordance with my 
view, after Smythe had sounded two short 
blasts followed byzonejshort:blast the colli- 
sion was inevitable, and although Bacon 
did all that he could toavoid and minimise 
the severity of the impact, at that stage 
nothing could be done to aovid the collision 
taking place, 

After considering the evidence as a 
whole I am of opinion that the Rabenfels at 
all material times was navigated in a skil- 
ful and porper manner, that Bacon was not 
in any way guilty of negligence, and that 
the collision was-not caused by any actor 
omission on the part of those on board the 
Rabenfels. In my opinion, the sole case of 
the collision and of the loss that resulted 
therefrom was the improper and negligent 
navigation of the Calcutta by Smythe, and 
lhold that the loss and damage was caused 
solely by the fault of the Calcutta. 

This case has been fully and skilfully 
presented and argued on both sides, and 
learned Counsel on behalf of the Calcutta in 
his final address—if I may be allowed to 
say so—properly and handsomely expressed 
regret for what he regarded as the ill-advis- 
edstep of putting Bacon on his trial for his 
action in connection with this accident. I 
desire to endorse and associate myself with 
these observations of Mr. Ohaudhuri. The 
duty of navigating deep ships in the Hoogh- 
ly is never an easy one, and the pilots are 
always subjected to strain and anxiety. 
Pilots, of course, are required to exercise 
skill and foresight, but they are not expect- 
ed to be infallible. Whether or not it is 
necessary or expedient to initiate proceed- 
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ings under Act XII of 1859 must depend 
upon the particular facts of each case, In 
the present instance no misconduct or moral 
delinquency was to be imputed to Bacon 
in connection with this collision, and, hav- 
ing regard to the evidence before the 
Marine Court of Enquiry, and to the find- 
ings of the Marine Oourt, among others 
that the proximate cause of the accident, 
was the blameworthy action of Smythe, 
and that on certain important and material 
issues the evidence of Smythe could not be 
accepted, Iam bound to say that Ido not 
find it easy to understand why it was deem- 
ed necessary or reasonable to put Bacon 
alone on his trial/'and thus compel him to 
suffer the anxiety, humiliation, and expense 
that such a prosecution must entail. 

IfI have spoken strongly on this matter 
(although I hope not in unmeasured terms) it 
is because I feel'storngly that the circum- 
stances attending a collision should 
thoroughly be examined, and that great care 
should be exercised by the authorities con- 
cerned before a prosecution in respect of itis 
launched against a pilot under this Act, It 
will be a source of satisfaction to all those 
concerned in and with the navigation of the 
Hooghly that, notwithstanding what has 
taken place in connection with this collision, 
Bacon’s character remains unblemished, 
and that the reputation which after 24 years’ 
service he has gained as an experienced and 
efficient pilot has now been vindicated. The 
result is that the suit is dismissed with costs, 
including the costs of the two commissions 
and reserved costs (if any), on scale No, 2, 

A. 

CALCUTTA HIGH COURT. 
Civin Rove No. 1000 or 1928, 
February 1, 1929, 

Present :—Mr. Justice Mukerji and 
Mr. Justice Mitter. 

Messrs. MOOLJISIKKA & Oo.—PrAINTIPFa 
— PETITIONERS 
versus 
BENGAL NAGPUR RAILWAY Oo, 
Lrp,—DFFrenpants —OPPOSITR. PAKTIRS, 

Railways Act (IX of 1890), s. 72 (2) (a) (b)— Risk 
Notes A and B—Execution by agent of consignor 
validity of—Risk Note and Railway Receipt bearing 
different dates—Validity of Risk Note. 

A Risk Noteis not void merely because it does not bear 
the same date asthe Railway receipt. [p. 320, col, 2.| 

East Indian Ry. v. Jot Ramchandar Bhan (1), dis- 
sented from. | 

Mahabarsha Bankapur v. Secretary of State for 
India (2), distinguished. 

A Risk Note may be validly executed on behalf of 
the consignor by an agent who delivers the goods to 


the Railway Administration on the consignor's behalf. 
[ibid] 


121 I, O: 1930 


PATNA HIGH COURT. 
(CotTack CIRCUIT.) 
Carmina Revision No. 21 oF 1929. 
August 2, 1929. 
Present:—Mr. Justice Fazl Ali and 
Mr. Justice Dhavle. 
HARAKRISHNA MAHATAB— 
PETITIONER 
- versus 


EMPEROR— OPPOSITE Party. 

Penal Code (Act XLV of 1800), s. 408 —Criminal 
_ breach of trust— Proof of dishonest intention—Failure 
to account or giving false account, effect of —Mere re- 
tention of money, whether amounts Lo misappropria- 
tion—Criminal Procedure Code (Act V of 1898), 
s. 489—Revision—Interference with finding of fact. 

Though a finding of fact is not usually interfered 
with: in revision, yet where the finding is not based 
on any positive evidence but upon inferences drawn 
from certain circumstances arising from the evi- 
dence and all the materials on which the ‘finding 
is based are set forth in the judgments of the 
Courts below, itis open to the accused to ask the 
High Court to consider if the conclusions arrived at 
by the Courts below are warranted by those materials, 
[p. 323, col. 2.] 

The mere setting up ofa false defence in a case 
of criminal misappropriation does not necessarily 
raise an inference of dishonest intention of the 
accused. [p. 323, col. 1] 

It is not necessary or possible in every case of 
criminal breach of trust to prove in what precise 
manner the money was spent or appropriated by 
the accused; because under the law, even temporary 
retention is an offence, provided that it is dis- 
honest, But where there is no direct evidence of 
misappropriation and one is left tosurmise as to 
what use was made by the accused of the money, 
one ought to require clearer evidence of dishonest in- 
tention than in a case where there is direct evidence to 
prove that the money was appropriated by the 
accused for a particular use which is inconsistent 
with his position asa trustee of the money. (p. 325, 
col. 2; p. 326, col, 1] 

Although temporary retention of money may in 
certain cases be sufficient to constitute an offence; 
yet ina criminal case it is incumbent on the pro- 
gecution to prove that the retention was a dishonest 
one. [p. 326, col. 2.] : 

In cases of criminal breach of trust the failure to 
account for the money proved to have been received 
by the accused or giving a falee account as to its 
use is generally considered to be a strong circum- 
stance against the accused. This circumstance, how- 
ever, is not conclusive in the matter but is only an 
indication of, or a piece of evidence pointing to 
dishonest intention, and has to be weighed along 
with other cricumstancea which are in favour of the 
accused. [p. 327, col. 1.] 

Harendra Kumar Ghosh v. 
plained. 

Appeal from an order of the Sessions 
Judge, Cuttack, dated the 4th June, 1929, 
modifying that of the Deputy Magistrate, 
Balasore, dated the 22nd April, 1929. 

Messrs. M. S. Das and B. N. Das, for the 
Petitioner. 

Mr. C. M. Acharrya, for the Crown. 


JUDGMENT. 
Fazl Ali, J.—This is an application 
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on behalf. of one Harakrishna Mahatab, 
who hasbeen convicted under s. 405 ot 
the Indian Penal Code and sentenced to 
three months’ rigorous imprisonment and 
to a fine of Rs. 200. 

The facts of this case have been set out 
in great detail in the judgments of the 
Courts below and I shallonly briefly refer 
to them. In the year 1927 when the peti- 
tioner was the Chairman of the District 
Board of Balasore a resolution was passed 
on the 23rd March, 1927, by the Education 
Sub Commitiee of the District Board that 
the unspent balance of the previous year 
should be spent in sanctioning building 
grants to a number of Middle English 
Schools in the District including the Middle 
Eaglish School at Agarpara provided that 
certain conditions were accepted by the 
Managing Committees of those Schools. The 
Sub Gommittee proposed to allot a sum of 
Rs. 7,000 to Agarpara while sums allotted 
to other Middle English Schools were in 
some cases less in some casas more and in 


- several cases the sameas that allotted to 


Agarpara. Onthe 27th March, 1927, the 
Managing Committee of the Agarpara 
School passed a resolution to the effect 
that the proposed grant be accepted by 
the school and an agreement be entered 
into on the lines suggested by the Distriot 
Board. It may be mentioned here that 
sometime before the date the Agarpara 
School Committee had applied for a 
building grant tothe District Board and 
estimated cost of the building to be about 
Rs. 7,500. The School Oommittee, there- 
fore, while accepling the grant also resolv- 
ed that they should arrange to contribute 
the balance of the estimated amount to 
the general school fund and that the grant 
made by the District Board be withdrawn 
before the 31st March which was the end 
of the financial year. On the 28th March, 
1927, the Committee executed an agreement 
in favour ofthe Ohairman of the District 
Board, one of the clauses in which runs 
as follows:— 

"That we will contribute the balance of 
the estimated amount to the general 
school fund andthe whole money will 
be deposited into the Postal Saving Bank 
and the building will be done by thecon- 
tractor appointed by the Board and paid 
from the fund according to the District 
Board Engineering Department . rules 
and thesite and the plan of the school 
will have to be approved by the District 
Board authorities and the District Inepec- 
tor of Schools, Balasore." 
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tween ‘the 29th September, 1928, when 
the First Information was lodged and 
the lst of October, 1928, when the 
Secretary sent a letter to the District 
. Board. with a chalan showing the refund 
and explaining delay as being due to the 
fact that money was being raised by local 


subscriptions. 
Now the receipt of themoney not being 


denied by the petitioner that vital question . 


to be determined in the case was whether 
<. this was a case of anything more than a 
mere civil liability, or in other words, 
. whether the prosecution had established 
. the dishonest intention of the accused be- 
.yond reasonable doubt. The lower Appel- 
late Court as wellas the trial Court have 
drawn strong inferences against the peti- 
tioner on two main grounds. Itis pointed 
out in the first place that the terms of 
agreement of the 28th March, 1927, were 
entirely ignored by the petitioner, and it 
“has also been held that the story put for- 


. ward by the petitioner as to the manner: 


and circumstances under which the money 
was advanced to Krishna Ohandra Das and 
` -Aparti Sahu is wholly false. As to the 
former ground the learned Sessions Judge 
has himself conceded that if the materials 
for the building were really purchased as al- 
leged by the defence, however irregular the 
action of the appellant might be and how- 
ever contrary it might be to the agreement 
entered into. with the District Board, there 
would be nooffenceunders, 406 ofthe Indian 
Penal Code.” Infact the prosecution evidence 
„itself discloses that several other schools 
also have not acted in strict accordance 
with similar agreements executed by them. 
Tt is admitted that in several cases the 
money was not deposited in the Co-opera- 
.tive Bank. It is also admitted that in many 
- cases the type plan provided by the District 
‘Board was entirely ignored, and the 
District Engineer frankly concedes that the 
.Tule about constructing buildings according 
to the District Board type plan is bonour- 
-ed more in breach than in observances. 
Besides, it is to be remembered that the 
District Board had made a grant of only of 
Rs. 2,000 to the school and the balance of 
ihe amount required for the building was 
to be supplied by the School Committee. In 
these circumstances. it 
improbable that the members of the School 
:Committee with the petitioner at its head, 
would try to arrange to have the building 
-constructed as economically as possible 
.even though it may technically involve the 
‘preach of the agreement entered into. with 
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is by no. means - 


overlooked that the pstitioner being the 
Chairman of the District Board and being 
in that capacity the person iu whose favour 
the agreement had been entered into, may 
have quite honestly felt that the rules 
might very well be relaxed by the District 
Board in favour of the Agarpara M. E. 
School and that the School Committee 
need not for the time being at any rate 
stick to the letter of the agreement. The 
terms of the agreement also do not suggest 
that any infringement of the  con- 
ditions laid down there would 
involve criminal liability. Thus the only 
question which has to be seriously con- 
sidered is whether the defence put forward 
in this case that certain advances had been 
made to Krishna Chandra Das and Aparti 
Sahu for the purchase of materials as well 
as forthe manufacture of bricks, can be 
definitely held to be false on the materials 
before the Court, Now itis true that the 
Courts below have come ‘to a finding that 
the defence story is entirely false, and 8 
finding of fact is not usually interfered 
with in revision; but as in this case the 
finding is not based on any positive evidence, 
but upon inference drawn from certain 
circumstances arising from the evidence, 
and all the materials on which the finding 
is based are set forth in the judgments of 
the Courts below, tit isopen to the accused 
to ask us to consider if the conclusions 
arrived at by the Courts below are warrant- 
ed by these materials, 

Before considering however, the reasons 
given by the Courts below for rejecting 
the defence version, I wish to point out that 
there is a small gap in the prosecution, 
evidence which does not seem to have been 
noticed by either of the two Oourts in their 
judgments. I find from the judgment of 
the learned Sessions Judge that the entire 
correspondence about the refund of money 
was addressed by the District Board to the 
Secretary of Agarpara School and almost all 
the letters that were received in reply were 
written by the Headmaster or by the 
Secretary. Thus there is no evidence to 
show thatat any time before the institu- 
tion of the.criminal case any demand for 
ihe money was made directly from the 
accused, and whatever the actual facts or 
the probabilities may be, there is no 
evidence even to show how far the 
accused was aware of this correspondence 
before the First Information Report was 
drawn up. In fact the last two letters of 
the Headmaster definitely refer. to the fact 
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cion, but that it cannot be definitely held to 
be false. On the other hand, the ver- 
Bion that the amount advanced by the 
District Board had been spent in purchasing 
the materials is not abelated story but was 
given out by the Secretary of the 


School as soon as the Committee was asked | 


to refund the money. The School Committee 
consists of anumberof members and no- 
thing has been shown as to why all those 
persons should collude with the petitioner 


in the | misappropriation of the 
money, The . Headmaster of the 
M. E. School according to prosecu- 


tion evidence, is an honest and respect- 
able person, and it was he who was for 
sometime in correspondence with the 
District Board. The correspondence which 
passed betwaeu the S3ho»1 Committee and 
the District Board before the grant was 


made is. enough to show that the School: 


Committee was keen about a new building 
and had offered to contribute the bulk of 
the amount which the building was estimat- 
ed to cost. It is thus a question to be 
considered whether all the members of the 
School Committee would suddenly become 
indifferent and disloyal to the interests 


of the school as to allow the petitioner - 


to misappropriate the amount granted by 
the District Board. The learned Sessions 


Judge says at one place that the School 
Oommittee was not awareof the money. 


having been received until it was called 
upon to refund the money, but there is 
nothing in the record to warrant this 
inference. It is also a circumstance to 
be taken into consideration that not one 
member of the School Committee or any- 
other person of the locality is charging 


the petitioner with dishonesty. The peti-. 


tioner, it is conceded, is considered to be 
a “big man" in the locality and is a zemin- 
dar.paying Government revenue of about 
Rs. 10,000. He was formerly a member of 


the Legislative Council and it has been 


admitted in evidence that he has provid- 
ed asite for the local dispensary free of 
cost. 
of the trial Magistrate that the 
accused’ provided a sits for the new 
school building at Agarpara. This will be 
clear from the following passage in. the 


judgment of the trial Magistrate: —‘It can- , 


not be said by any stretch of reasoning 


that the approvel of the site by the accus- ` 


éd-even, if it betaken to be in his capacity 
as Chairman of tae. Board which cer- 
tainly was not as he himself offered the site 


was. sufficient observance of the terms of. 
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It also appears from the judgment, 
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the agreement as laid down towards the 
concluding portion of para. 1." Now it can- 
not of course bə said that merely because 
the accused is a man of substance or 
because he is shown to have acted in a 
public spirited manner in some instances, 
he is incapable of committing criminal 
misappropriation, but I certainly require 
the prosecution evidence to be more clear 
and conclusive than it is in this case 
before I hold, that the accused has actual- 
ly misappropriated the money criminally 
or that he intended to convert the money 
to his own use dishonestly. To hold this 
would be to hold what is neither defi- 
nitely suggested nor proved that the accus- 
ed intended to rob the M. E, School at 
Agarpara of the amount which through his 
own efforts had been secured for that in- 
stitution. It is to be remembered that the 
new school was to be built within the 
zemindari of the petitioner and it is highly 
improbable that the petitioner would risk 
his reputation in his own village by misap- 
propriating the money which was intend- 
ed for the school. Again the prosecution 
has not given any direct evidence to prove 
that the money had been actually misap- 
propriated by the petitioner or converted 
to his own use. The theory of the Magis- 
trate was that the money had been 
spent at all and was all along with 
the accused. The learned Sessions Judge, 
however, finds fault with this view of the 
Magistrate in the following passages:— 

"I do not think, however, that learned 
Magistrate is right in his finding that the 
money was lying intact with the appellant 
all the time between the receipt of it from 
the District Board and its refund into 
Treasury. No manin hie sense is likely 
to keep such a large sum of money be- 
longing to public institution in his house 
unnecessarily for such a long time, The 
failure of the appellant to refund the 
money at once in spite of the two demands 
for refund conveyed by the Distriet Board 
eese proves conclusively that the 
money cannot then have been lying intact 
in the hands of the appellant." 

Now Ido not mean to suggest that it ig 
either necessary or possible in every case 
of eriminal breach of trust to prove in 
what precise manner the money was spent 
or appropriated by the accused ; because 
under the law, even temporary retention 
is an offence, provided that it is dishonest, 
but all that l wish to omphasiee is that 
where there is no direct evidence o: 
misappropriation and one is left to surmise: 
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accused was actuated by dishonest intention 
or not, As the question! of intention is 
not a matter of direct proof, the Courts have 
from time to time laid down certain broad 
tests which would generally afford useful 
guidance in deciding whether in a parti- 
cular cass the accused had or had not 
mens rea for the crime. So in cases of 
criminal breach of trust the failure to 
account for the money proved to have 
been received by the accused or giving a 
false account as to its use is generally 
considered to be a strong circumstance 
against the accused. We should, however, 
not lose sight of the principle and make 
a universal formula of what is after all 
only ‘an indication of or a piece of 
evidence pointing to dishonest intention, 
The failure to account may in some cases 
be due to among other things, mere 
stupidity, bad legal advice a disinclina- 
tion to retract a foolish lie once told or 
even a perverse attitude taken by the 
accused that he is not liable to account, 
while there may be other evidence in the 
case pointing to the accused having 
acted quite honestly. In” such a case 
the accused cannot be convicted even 
though he may heve failed or omitted 
to account for the money received by 
him. As Mayne has pointed out in discues- 
ing the offence of breach of trust (Fourth 
Edition; page 661). 

“The mere failure to render accounts 
is not itself a criminal breach of trust, 


unless it appears on the whole facts that. 


the money is dishonestly withheld or has 
- been dishonestly converted to the prisoner's 
use." 

And again at page 059. 

"The usual evidence of breach of trust 
in regard to money received for the purpose 
of payment over is either non-payment 
or non-accounting or false accounting.” 

The last passage is rather important 
because, Mayne rightly points out, non- 
accounting or false accounting is after 
all a mere piece of evidence to prove 
breach of trust. It is also to be noticed: 
that the leerned author has taken care 
in the above passage to refer to those 
cases only when money is received for 
the purpose of payment over. Now, the case 
of Harendra Kumar Ghose v. Emperor (1) 
to which I have referred is a case directly in 
point. There the accused was a tax 
daroga and cashier of Maymansingh Munici- 
pality. It was obviously his duty to pay 
the money realised as tax to the Municipality 
and to keep it himself. If, therefore, the 
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accused in that case kept the money with 
himself and failed to account for it, the 
Courts were obviously justified in drawing 
an inference againsthim. I do not mean to 
suggest that ifit isfound in the present 
case that the accused has given a false 
account as to the use of money, that 
would not raise an inference or possibly 
even a strong inference against the accused. 
But I do not think that the present case 
is easily distinguishable from the case of 
the tax daroga, because in the present 
case the accused being the head of the 
institution in whose favour the grant has 
been made was the proper person to 
receive the money and may have also 
quite honestly felt that he had some 
discretion to decide as to what would be 
the proper and most economical way of 
applying the money for .the School 
building, especially when the bulk of 
amount required for the new building 
was going to be supplied by the School 
Committee. Itis further to be observed 
that the condition that the money granted 
by the District Board was to bekeptin 
the Post Office Savings Bank did not 
involve any restriction on the depositor's 
power of withdrawal and applied as much 
to the money advanced by the District 
Board as to the money to be raised by 
the School Committee, and this being so, 
it cannot be seriously contended that this 
condition was meant as a precaution against 
misappropriation. 

The conclusion which I have arrived 
at may be summed up as follows; — 

There is no doubt that the terms of 
the agreement entered into between the 
Schoo] Oommittee and the District Board 
were completely ignored by the former 
and it is also not easy to accept the version 
of the accused in all its fullness, yet in 
my opinion it has not been proved beyond 
reasonable doubt that the accused had 
either dishonestly misappropriated or even 
dishonestly retained the money which he 
admittedly received from the District 
Board. In order to debit the accused 
with a dishonest intention in this case it 
should have been shown clearly among 
other things that the accused did not 
intend to apply the money granted by 
the District Board to the Agarpara School 
either then or later on. On this point 
however, there is neither any definite 
suggestion by the prosecution necessari- 
ly pointing to this conclusion. The Courts 
below have taken view that the accused 
has given a false account as to how the 
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with s, 46 sub-s. 4- of the Chota Nagpur 
Tenancy Act, 1908. — 


Undoubtedly if I may be allowed . to 


say so, that proposition is now well-estab- . 
lished but Mr. P. K. Sen on behalf of the , 


plaintiff appellants answers the. point by, 
contending that on the true. construction 


of s. 46 of the Ohota, Nagpur Tenancy Act - 
the jurisdiction of the. Civil Court is not 


precluded.’ The facts -which are necessary 
to be stated in this connection are simply 
these: that in 1917 the plaintiff was a pur- 
chaser at a Court sale in execution of a 
decree and in -the. year following the land 
was let out or settled with the .defendant- 
respondents but at the time no definite term 


was stated. Now Mr. P. K. Sen’s argument | 


is. that the jurisdiction of the Deputy Oom- 


missioner ‘is. confined to those cases in 


which the lease.or tenancy isfor atime 
certain.. Reference is made first of all to 
8. 46(1) (a) by which it is. provided: that 
notransfer by a raiyat of his right in his 
holding or any part thereof by. mortgage 
or lease, for any-period, expreesed or im- 
plied which exceeds or might in any possi- 


ble event exceed five years ‘‘shall be valid. 


etc.” Reference is also made to sub-s. (4) 
of the-same section to the effect-that at 


any time within three years after the ex- - 


piration ofthe period for which a raiyat 
has, under this' section, transferred his 


right in his holding or any part thereof, the 


Deputy Commissioner may, in his discre- 
tion, on the application of the raiyat, put 
the raiyat-into possession of.such holding 
or portion in the prescribed manner. : 
the argument :shortly is this; that if a 
period is fixed for the tenancy incidentally 
a time which is not contrary to the prc- 
visions of sub s. (a) then the Deputy Com- 
missioner has under sub-s. (4) jurisdiction 
to give the raiyat possession in a euit which 
is in substance& suit for possession; but, 
in casebin which.as in this case no period 
ismentioned and therefore, the period is 
uncertain the Civil Court has jurisdiction. 
In my judgment that is, if I may beallowed 
to say so, a somewhat artificial argument, 
and itis quite clear from the provisions 
of the section to which I have already re- 
ferred: that the- raiyat ie not entitled to. 
create a lease for a period of more than five 
years, The - expret sion used in sub-cl. 
(a) ofs. 46is for any period expressed or 
implied or. might in any possible event 
exceed: five years. That being so, the 
matter can -be shortly stated in this way 
that.when a party, thatis to say, a landlord: 
onthe onehand and the tenant on the 
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other contrac) with regard to tenancy in 
connection with land which is subject to 
the Chota Nagpur Tenancy Act they com- 
mence their negotiations having one term 
of the tenancy already: fixed by Statute, at 


-any rate so far as the maximum is con- 


cerned. 

There is one other fact in this case which 
itis also necessary to mention, that is, 
that this suit was commenced in the year 
1925, that is to say, within three years after 
a period of five years had elapsed after the 
commencement of the tenancy. Now the 
matter can bs stated in other words in this 
way that where asin this case no specific 
period was mentioned then at any date after 
a lapse of five years and within three years 
thereafter the raiyat could have gone to 
the Deputy Commissioner and sought pos- 
session. He could have claimed possession . 
by reason of the allegations which he would 
have supported, namely, that in the absence 
of any definite period named by him or 
agreed to between theparties the timeas 
fixed by the Statute must govern the case; 
in other words that .as the five years, the 
period for which he was entitled to create 
the lease, had elapsed, he was thereafter 
entitled to possession. In my judgment 
thereis no difference between the illustra- 
tion which I have given and the facta of this 
case, in other words, although no time was 
agreed to between the parties in this case, 
it was .& lease. governed by s. 46 ofthe 
Ohota Nagpur Tenancy Act. It was legal 
only fora period of five years and it must 
be inferred, therefore, that the tenancy was 
for the period as provided. by. the 
Statute. 

In my judgment the point which is taken 
on behalf of thé tenant-respondentssucceéds, 
The tenancy was of such a character as 
would give the Deputy Commissioner juris- 
diction and the jurisdiction of the. Civil 
Court is ousted; and consequently the 
appeal fails and is dismissed with costs. 

Das, J.—1 agree. 

AS ' Appeal dismissed. 
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in this way they held that the manager 
effectively represented the other members 


in that action, although the manager was , 


not a party in that case on the direct 
allegation that he was a party in such 
a capacity. This case has been followed 
in this’ Court in Ranjit Prasad Tewari v. 
Ramjatan Pandey (2). Our attention however 
is drawn to Girwar Narain Mahton v. 
 Makbulunnissa (3) in which it has been 
held that it must beclearly stated in the 
record of the case that the suit is by or 
against the managing member. In view 
of the observations of their ; Lordships of 
the Privy Council just now referred toand 
followed in this very High, Court in the 
ease of Ranjit Prasad Tewari v. Ramjatan 
Pandey (2), Y donot think that it can be 
laid down as a general proposition that 
the managing member must be mentioned 
as & party in that capacity. All that is 


required is to see whether he effectively - 


represents the family having regard to 
all the circumstances of the case, The 


powers of the managerina Hindu joint. 


family are well known: he represents the 
family in all business transactions; he 
can enter into contract regarding matters 
relating to the family; give dis- 
charges for debts due to the family and 
pay debts due to the family.. Therefore, 
there can beno doubt that he can effectively 
represent the other members of the 
family though he is not mentioned as 
such. In this connection I may refer to 
the observations of Banerji, J., in Hori 
Lal v. Nimman Kunwar (4) "I do not 
think that it is essential that the manager, 
“when he brings his suit, should state in 
distinct terms that he is suing as manager, 
or that the plaintiff in a suit against the 
family should describe the defendant as 
the manager of the family. All that is 
essential is that the manager is in fact 
suing or is being sued as such in respect 
of a family debt." I am in full agreement 
with the observations made above. Even 
if Lal Mohar Thakur was not mentioned 
therein a3. manager that does not affect the 
present case, 

The chief point on which reliance is 
placed on behalf. of the appellant ie that 
other persons had been made parties in 
the- original suits but they were ulti- 
mately expunged but if persons who are 


ne 37 Ind, Cas. 833; 1P. L. W. 197; (1917) Pat 
43 f t 


(3) 36 Ind. Oas. 542; 1 P. L, J. 468. 
(4) 15 Ind, Cas, 120; 31 A. 519; 9 A, L, J. 819, 
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not at all necessary in a litigation are 
joined and afterwards expunged that would 
not affect the. position on the findings of 
fact arrived at by the lower Appellate 
Court. It is clear that Lal Mohar was 
sued in the previous cases in his capacity 
as a karta of the joint family. He, no 
doubt, remained ex parte but that does not 
necessarily mean that he was carelees 
of the interests of the family. [See Meyappan 
Servai v.Meyappan Ambalam (5)| In the 
present case it has been found by the 
learned Subordinate Judge in appeal that 
he was not at all careless or negligent 
and the Court hasentered into the merits 
of the previous cases, and considered that 
there was absolutely no prejudice, 


Qonsidering all the evidence and cir- 
cumstances of the case I am led to the 
conclusion that Lal Mohar Thakur had 
effectively represented all the members of 
the family, to wit, defendants Nos,2to 5 
in the previous litigation. 1¢ will follow, 
therefore, that they are bound by the result 
of the previous decision. 


Theappeals must, therefore, fail and are 
dismissed but without costs. 


There are cross-appeals which are not 
pressed and these are dismissed without 
costs. 


Adami, J.—I agree. 
A. Appeals dismissed, 


989; 19 L. W. 484; 46 


(5) 83 Ind, Cas, 985 at p. 
209; A, I. R, 1924 Mad, 


M. L.J. 471; 31 M. L, T. 
571, , 
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the acccunt-books, Ee, however, allowed 
another opportunity to the assessee to 
produce the books and fixed the 31st of 
January, 1927. It is represented that 
Ibadat Mian at fire& made an oral appliea- 
tion for a shortadjouznment but that the 
Income Tax Officer required him to file a 
written petition praying for a month’s time, 
This the Income Tax Officer denies. He 
only admits that at firstan orala pplication 
was made and the Income Tax Officer 
directed a written application to be filed 
but he states that he did not direct him to 
apply for a month's adjournment. It may 
be noted that the books were produced on 
the 26th of January, 19.7, by a gomashta 
of the assessee, named Chhathu Lal, and 
itiscontended that Ibadat Mian had no 
&uthority to make the application as he 
was merely a peon and not a gomashia of 
the assessee. On the 3lst of January the 
order sheet shows that Ramawtar Prasad, 
the son of the assessee, J angi Bhagat, both 
of whom are members of an undivided 
Hindu family, appeared before the Income 
Tax Officer and stated that the books which 
the officer had signed at the mill were not 
found even after a long search and that 
they were missing. The Income Tax 
Officer was of opinion that this was 
a false excuse and he made an assessment 
on that date under s 23 (4) ofthe Act on a 
total income of Rs. 18,35. On the 29th of 
January the Income Tax Officer also record- 
edan order on tha order-sheet directing 
the representative af the assessee, namely 
Ibadat Main, to show cause on the date 
fixed, viz, the 3ist of January, why a 
penalty under s. 28 should not be imposed 
for deliberately showing a lesser amount as 
the income from sale of rice. On the 23rd 
of February, 1927, the assesses filed an 
application before the Income Tax Officer 
for cancellation of the assessment and for 
making a fresh assassment under the pro- 
visions of s. 27 of the Act. The Income 
Tax Officer rejected this application by his 
order, dated the 4th of June, 1977, and on 
the same day he imposed a penalty of 
Rs. 679-5 0 under s. 28 of the Act 

The aseessee preferred an appeal to the 
Assistant Commissioner unders. 30 of the 
Act; but this appeal was not admitted by 
the Assistant Commissioner as in his 
view the appeal was filed beyond the 
period of limitation of thirty days provided 
bysub-s (2) ofs. 30 of the Act, The 
assessee then went before the Commissioner 
withan application under s. 33 of the Act 
ps well as an application under s, €6, The 
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learned Commissioner by his order, dated 
the 27nd July, 1928, held that the assessment 
under s. 23 (4) was legal and proper; but as 
regards the penalty unders. 28, he was of 
opinion that the procedure adopted by the 
Income Tax Officer was irregular 1nasmuch 
88 the order passed by him on the 29th of 
January, calling upon the representative 
to show cause why the penalty should not be 
imposed, was not properly communicated 
to the assessee, ıt being signed by Ibadat 
who was merely a peon and could hardly 
be held to bean agent of the assesses, and 
it was not clear to the Oommissioner whether 
the assessee had in reality an opportumty 
ofshowing cause why the penalty should 
not be imposed, He accordingly cancelled 
the order, but, as he was doubtful whether 
the Income Tax Officer had jurisdiction at 
that stage totakeup the matter again, he 
himself called on ths assessee to show cause 
why a penalty should not be imposed under 
8 28 on the ground that he had deliberately 
furnished inaccurate particulars of income 
and had thereby returned ıt below its real 
amount. Ultimately the Commissioner, by 
his order, dated the 6th of N ovember, 192s, 
imposeda penalty of Rs. 679. The present 
application 1s directed against these two 
orders dated the 22nd of July, 1925, and 
the 6th of November, 1928, passed by the 
Commissioner. 

In dealing withthe present application 
this Oourt 18 bound to accept the findings 
of fact arrived at by the Commissioner. It 
18 not open tothis Oourt to gointo the facts 
of the case and to determine whether the 
Oommissioner was right in his findings of 
thefacts The finding of facts of the Oom- 
missioner is that the Income Tax Officer 
didasa matter of fact, go tothe mull at 
Adapur on the 30th of July, 1926, inspected 
certain books, made notes in the depart- 
mental note-book and 1n his diary and signed 
the books which he had inspected. The 
Oommissioner was also of opinion that the 
books produced by the assessee on the 23th 
of January through his gomashia, Ohhothu 
Lal, were not the real books, and that the 
Income Tax Officer acted within jurisdiction 
in issuing the notice on that date calling 
upon the assessee to produce the accounte 
books which hehad signed, and non-com- 
pliance with tha; order gave jurisdiction 
to the Income Tax Officer to make the assess- 
ment under s. 23 (4) of the Act. Upon these 
findings the first and the third points stated 
in the application now before us, upon which 
we are asked to require _the Commissioner 
to state a case, do not arise, 
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It is 6ontended on behalf of the petitioner 
that the assessment under s. 23 (4) was 1llegal 
because notice of the order ofthe 27th of 
January, 1927, was not served personally 
upon the assessee; that notice was bad 
because it did not comply with the provi- 
sions of s. 22 (4); and that if the assessee is 
directed to produce account-books which 
the assessee says were not in existence then 
non-production of the books did not amount 
to a non-compliance of the notice under 
g. 22 (4). In my opinion none of these grounds 
can prevail. Ohbothu Lal appears to be the 
accredited agent of the assessee; he was the 
gomashta and produced the books before 
the Income Tax Officer: and notice of the 
order of the 27th of January served upon 
him was a sufficient compliance with the 
provisions of the law as regards the service 
of notice. Nothing 18 shown why the notice 
is said not to comply with the provisions of 
of s. 22 (4), and the mere fact of the denial 
of the existence of the account-books requir- 
ed to be produced does not absolve the 
assessee, when itisfound upon evidence 
that the books were really in existence, 
andthe non-production thereof did amount 
to a failure to comply with the notice under 
s. 29 (4) As regards the order of the Ooms 
miesionerimposing the penalty under s. 23 
of the Act, 1t is contended by Mr. Agarwala 
on behalf of the Commissioner that this 
was an original order passed by the Com- 
miesioner and did not come within the prca 
visions of sub-s. (3) ofs. 66 of the Act which 
would empower this Court to call upon him 
to statea case. It is contended that it is 
only against orders passed on appeal under 
ø. 31 or 32 of the Act that a reference can be 
made to this Court by the Oomniissioner 
and this Court cannot call upon the Com- 
missioner to state a case in respact of orders 
passed by him not in appeal but as an origi- 
nal order. The petitioner however, refers 
to the case of Sachdhitanandan Sinha v. Em- 
peror (1). In that case there was an order made 
by the Commissioner under 8 33 of the Act 
and the Commissioner wasrequired to statea 
case and ultimately this Oourt was of opinion 
that the procedure adopted by the Commis- 
sioner was illegal. It does nof, however, 
appear from the decision of that case that 
4he question was raised whether this Oourt 
had jurisdiction to act under s. 66 of the 
Act in respect of an original order made by 
the Commissioner. In a later case however, 
in Trikamjee Jiwan Das v. Commissioner of 


(1)88 Ind Cas 1014, 3 Pat 664; 2 Pat. L, R. 180 
£r, 9 P. L, T, 608; A, I, R, 1924 Pat, 641, 
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Income Tax (2), grave doubts were expressed 
whether the High Court was justified in re- 
quiring the Commissioner to stateacase The 
plain language ofs, 66 does not empower 
this Court to require the Commissioner to 
state a case in respect of an original order 
passed by him and not in respect of an order 
passed in a matter which came before him 
on an appellate order by the Assistant Com- 
missioner. lam, therefore, of opinion that 
the point No. 2 also does not arise in the 


present case, 
This application is dismissed. 
Fazi Ali, Je —I agree, B 
A. Application dismissed 
(2) 86 Ind Cas 170, 4 Pat 224, (1925) Pat 17, A I, 
R 1925 Pat 352. 


PATNA HIGH COURT. 

Szcoup Crvit Arrears Nos. 962 anp 1029 

oF 1926, 

February 5, 1929. 
Present:—Mr. Justice Adami and 
Mr, Justice Ohatter]!, ; 
BABUI SHAMSUNDER KUER— 
PLAINTIFF—ÁPPELLANT 
versus 
RAMKHELAW AN SAH AND OTHERB— 
DEFENDANTS— RESPONDENTS. 

Ewdence Act (I of 1872), ss 11, 18, 40, 41, 42, 48 
—Judgments not inter partes, admissibility of —Omis- 
sion to object to. admission wm à val Court, effect of 

Judgments other than those mentioned in ss 40, 
41 and 42 of the Evidence Act, may be relevant 
under s 43 of the Evidence Act, even if they are 
not anter partes, 1f their existence 18 à fact in issue 
oris relevant undei some other provisions of the Act, 
eg,s llors 13 [p 335, col 2] ) 

Gujja Lal v Fatteh Lall (1) and Hatendra Singh v. 
Rameswar Singh (8), explained. 

Ram Ranjan Chakerbatuv Ram Narain Singh (2), 
Tepu Khan v Rajam Mohan Das (3) and Muhammad 
Ehaa v Ganga Dayal Ogha (7), followed 

Where the fact in issue 1s whether a transaction 
15 benam, a judgment which affoids a motive foi 
the benama transaction is admissible in evidence, 
dg A 1618 not a Judgment «nter partes [p 326, 
co. 

Omission to object to the admission of a decu- 
ment 1n evidence in the trial Court avill not make the 
document admissible if 1615 pe? se irrelevant 01 in- 
admissible, [07d ] 

Second . appeal from a decision of 
the Officiating Subordinate Judge, Saran, 
dated the 16th March, 1926, reversing that 
of the Munsif, Ohapra, dated the 28rd 


December, 1924, | 
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Mr. Hasan [mam (with him Messrs, A. 


K. Mitra an 
Appellant. 


d Bhagwan Prasad), for the 


Mr. S. Sinha (with him Mr. S. Saran), for 
the Respondents. 


DGMENT. 


JU 
Chatterji, J.—These appeals arise 
out ofsuits for ejectment of the defend- 
ants from the lands in dispute and in the 
alternative for redemption of two mortgag- 
es. Five annas four pies share in the vil- 
lage Parsa (Tauzz No. 789) was owned by 


Bindeswari 


Prasad and his brother Hari 


Prasad, the husband of the plaintiff. 


Bindeswari 
bonds—one 


Prasad executed two mortgage 
dated 5th June, 1899, for a 


consideration of Rs, 99 in respect of 2 
bighas 17 cottahs 17 dhurs of zerait (or 


bakasht) lan 


d in favour of defendant No. 1 


Ram Khelawan, and the other dated 29th 


August, 189 
bigha 18 co 


9,forRs 99 in respect of 1 
tthas and 7 dhurs of another 


~ piece of zeraat (or bakasht) land in favour of 


one Babu L 


alSah who assigned his right 


as mortgagee to defendant No. 1. In exe- 
cution of his mortgage decrees the defend- 
ant No. 1 purchased the mortgaged lands, 
measuring 4 bighas and odd, and took 
delivery of possession thereof in 1913, In 
the meantime the 5 annas 4 pies interest of 
ihe two brothers came to be sold for arrears 


of Governm 


ent Revenue in the year 1900 


and purchased by one Iswar Sahai who, 9 
months later appears to have executed a 


conveyance 
appellant, 


of itin favour of the plaintiff- 


The case of the plaintif was that the 
mortgages executed by Bindeswari were not 
for any legal necessity and not binding 
upon the family and farther more that she 
had not been impleaded in the mortgage 


guit brough 


t by the defendant No 1, and 


had consequently a Tight of redemption. 


The learned 


Munsif passed a decree in 


favour of the plaintiff, but in appeal the 
learned Subordinate Judge dismissed the 


suit on the 
the benamad. 
first part 


ground that the plaintiff was 
ar forthe two brothers. The 
of the case, namely, that the 


mortgages were invalid, has not been press- 
ed bəfore us in appeal, The finding that 
the purchase was made by Bındeswarı and 
his brother in the name of the plamtifi ig 


challenged 


ın Second appeal and it is 


urged by Mr. Hasan Imam on her behalf 
that the finding of fact of the first Court of 
appeal is not binding inasmuch as it 15 


based on ac 


ertain judgment Ex, Q (1) which 
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is not admissible in evidence. This will 
necessitate a consideration of the question 
as to what thisJudgmentisand to what 
extent the learned Subordinate Judge re- 
lied on it, 


The learned Subordinate Judge applied 
the different tests of benama transaction, 
namely,relationship, source of consideration, 
custody of the deed, possession and motive 
and came toa decisive finding thatthe pur- 
chase of the plaintiff wasa benam one, 
In arriving at this conclusion he was 
guided mainly by the entry ın the Record 
of Rights, an entry made in spite of dis- 
pute raised at the time. In support of her 
case the plaintiff relied upon Ex.7 to show 
that in 1916 she obtained adecree for re- 
demption ofa mortgage which had been 
executed by the brothers in favour of one 
Mangni Lall before the sale of the milkiat 
in question. The learned Subordinate 
Judgestates that the judgment, Ex. 7, 
must be considered along with the judg- 
ment, Ex Q (1) and that the value of Ex, 7 
is considerably minimized by the judgment 
Ex. Q (1). The latter judgment was passed 
in a damage suit brought bythe two brothers 
against the said zarpeshgidar Mangni Lall 
after the revenue sale on the ground that 
the sale was brought about by the default 
of the zarpeshgidar in paying Government 
revenue. The suit was dismissed on the 
ground that the plaintiffs of that suit had 
themselves made the purchase in the name 
of the plaintiff and did not consequently 
suffer any damage. The point for determi- 
nation will be whether the existence of this 
judgment isa relevant fact. The learned 
Subordinate Judge mentions, while discuss 
ing the motive for the benam transaction, 
that isto be found in the damage suit 
brought by the two brothers against their 
zarpeshgidar. Thereby he means that the 
benam purchase was made in the name of 
the plaintiff in order to enable the iwo 
brothers to sue the zarpeshgidar for damage. 

Sections 40 to 43 of the Evidence Ao; deal 
with the subject of relevancy of judgment, 
Judgments, qua judgments or adjudications 
are admissible as res judzcata under 8. 40, or 
asın rem under s, 4lor as relating to matters 
of public nature under s, 42 of the Evidence 
Act. Judgments other than those mentioned 
in ss, 40, 41 and 42 may be relevant under 
8. 43, 1f their existence is a fact in issue or 
is relevant under some other provisions of 
this Act. Itis obvious that a judgment, 
merely because it is not inter paries, 18 
not shut out, The Full Bench case of 
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Gujja Lal v. Fatteh Lall (1) has been modi- 
fied by the Privy Oouncil in Ram Ranjan 
Chakerbate v. Ram Narain Singh (2), as 
held in the Full Bench case of Tepu Khan 
v. Ranjant Mohan Das (3) As was observed 
by Maclean, C. J., in Tepu Khan's case (3), 
under certain circumstances and in certain 
cases, the judgment in a previous suit, to 
which one of the parties 1n the subsequent 
suit was not a party, may be admissible in 
evidence for certain purposes and with cer- 
tain objects in the subsequent suit. This 
view will receive support from the cases of 
Bhitto Kunwar v. Kesho Pershad Masser (4), 
Dinomont Chaudhuran. v. Brojo Mohini 
Chaudhuram (5), Gopi Sundari Dasi v. Khe- 
rod Gobinda Chaudhury (6) and. Mohammad 
Ehia v. Ganga Dayal Ojha (7) In the last 
mentioned case this Court has held that 
judgments, not between parties to the suit, 
containing a declaration that the right in 
dispute has been asserted and recognised in 
& Court of Law, are admissible in. evidence 
under the provisions of s. 13 of the Evi- 
dence Act. As pointed out in Gopi Sundarvs 
case (6) a judgment like this, though not 
conclusive 18 admissible in evidence like 
any other fact to be weighed in the balance, 
The decision of Das, J. 1n Hitendra Singh v. 
Rameswar Singh Bahadur (8) 18 not 
inconsistent with the view that a judgment 
not wnier partes is admissible in evidence 
under certain circumstances, because his 
Lordship specifically mentions that if the 
existence of a judgment isa fact in issue 
or is relevant under the other provisions of 
the Act, it 18 admissible. 


Now the learned Subordinate Judge has 
referred to the judgment, Ex. Q (1) as af- 
fording a motive for the benam transaction. 
Further he has referred to it as an item to 
be considered along with Ex. 7 relied on 
by the plaintiff. Exhibit 7 affords an in- 
stance in which the plaintiff's right as owner 


(1) 60. 171, 6 OC. L R. 439, 3 Shome L. R. 
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(2) 22 O. 533, 221. A. 60, 5 M. L.J 7,6 Sar P.O, 
J, 680 (P. C) 

3) 25 O 522, 2 O W, N, 501 

4)10 W N 265,19 A 277, 24 I A 10, 7 Sar P. 
€ J. 131 (P CO) 

(5) 29 O 187, 2981 A 24,60, W N 386, 12 M, 
ü J 83, 4 Bom L, R, 167, 8 Sar, P. O. J, 224 


P, 0) : 
(6) 82 Ind. Cas. 99, 28 C. W. N. 942, A I A 

Cal. 194, Ba 
(D$ Ind. Ces, 842 
( nd. Cas, 843, 6 P. L. T. 634 at p. \ 

R.1925 Pat. 625, pem 
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was asserted while Ex. Q (1) affords an 
instance where her position asa benamidar 
was successfully asserted. The judgment 
in question, to my mind is admissible in 
evidence under ss. 11 and 13 of the Evi- 
dence Act, The learned Subordinate Judge 
has specifically mentioned that it is not 
conclusive evidence, and uses 1t as modify- 
ing the effect of Ex. 7. I am of opinion 
that the consideration of the judgment in 
the way done by the learned Subordinate 
Judge has been properly done and his 
finding of fact cannot be assailed on the 
ground of a reference made by him to 
Ex Q (1). Its significant that no ground 
was taken in the grounds of appeal as to 
the non-admiseibility of Ex. Q (1). 


A point was raised by Mr. Sinha on be- 
half of the respondent that the question of 
inadmussibility of this judgment cannot be 
agitated by the appellant, imasmuch as this 
document was admitted 1n evidence in the 
lower Court without any objections. This 
contention has no force because the absence 
of an objection will not make admissible a 
document which 18 per se irrelevant or in- 
admissible. The only effect is that no ob- 
jection can be taken as to the mode of 


proof, 


Io my opinion the case is concluded by 
the finding of fact arrived at by the learned 
Subordinate Judge on a careful coneidera- 
tion of all the facts and circumstances and 
there 1s no substance in the appeal which 
1s accordingly dismissed with costs. 


Adami, J.—! agree. 


A, Appeal dismassed. 
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PATNA HIGH COURT. 
First Orvit Apraats Nos, 34, 35 AND 43 or 
1928. 

August 16, 1998. 
Present:—Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 

Sri Rant CHATTRA KUMARI DEVI 
AND ANOTHER—Dsrenpants—APPELLANTS 

versus 
Prince Shree MOHAN BIKRAM 
SHAH ahas RAM RAJA AND OTHERS 


—PuaINTIFES-—RESPONDENTS. 

Wall— Consti uction—Wul or deed —Tests—Revoca- 
bility of Will—Will embodying agreement to convey 
properties to son intended to be adopted— Revocation of 

ul by another Will—Raght of adopted son to enforce 
previous Wall against executors—Tha d party's right 
to sue on. contract—Surt for possession by adopted son, 
mawmtamabihiy of—Lamitation for such suit—Lamir- 
tation Act (IX of 1908), Sch I, Art 144—Suct for 
specific performance, whether necessary—Legal and 
equitable estates, distinction between, wn Indra—Crvil 
Procedure Code (Act V of 1908), O XI, v 21—Order 
for discovery—Drsobedrence—Proper penalty—Evi- 
dence—Judicral notrce—Hvents ty anspuing ın Court, 
whether can be judrcrally noticed. 

The question whether a document is a deed or a 
Will depends on the construction of the particular 
document and one document can only be construed 
with the help of another if the terms and circum 
stances are exactly similar, [p 345, col 1] 

Chunder Mohinee Dossee v Hurrosoondaree Dossee 
(1), Umrao Singh v Luchhman Singh (2), Sita Koer 
y Munshi Deo Nath Sahay (3) and Sagar Chandra 
Mandal v Dwarka Nath Mandal (4), referred to. 

Under Hindu Law property acquired from a 
maternal grandfather 1s not ancestral but self-acquired 
property. [p 346, col 1] 

Bishwanath Prasad Sahu v. Gajadhar Prasad Sahu 
(8), followed, 

A Will 1s by its very nature and in its very essence 
& revocable instrument, but the revocation ofa Will 
cannot take away rights cieated under contracts 
ne are embodied in the Will, [p 847, col, 


A person whois not a party to the contract cannot 
ordinarily sue for specific performance of the con- 
tract, but where a third person acquires some benefit 
under the contract, he 1s entitled to enforce sueh 
benefit by way of equitable relief, and what the 
Courts enforce in such circumstances 1s not the 
contract itself but the equities atising out of the con- 
tract. [p 347, cols 1& 3] 

Khwaja Muhammad Khan v. 
Xeferred to 

Generally speaking, there is no distinction in India 
between a legal and equitable title and both stand 
on the same footing as regards the enforcement of 
rights acquired thereunder [p 348, col 1] 

Webb v Macpherson (15) 1eferied to, 


Husaini Begum (11), 


A man ean leave only one last Will and though 
Buch last Will may be contained in more than one 
document, there cannot be two last Wills. [p 348, 
col.2] 


A Hindu agreed with the father of a boy whom 
he intended to adopt, to convey his properties to 
the adopted son, keeping a life-estate for himself 

pursuance of this agreement he executed a Will 
in 1903 bequeathing his property to the boy and the 
boy was given to him in adoption. He subsequently 
executed another Will with the object of digimherif, 
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ing the adopted boy and leaving his properties to 
lis wife He died in 1912 and the adopted son 
brought a suit for possession within a few days 
before the expiry of twelve yeais from the date of the 
testato2's death . 

Held, (1) that under the Will the plaintiff acquired 
the iight to take possession of the property on the 
death of the testator, |p 346,col 2] 

(2) that the revocation of the Will did not extin- 
guish the rights of the plaintiff under ihe contract 
embodied in the Will, [sb:d.] 

(3) that the plaimtif was entitled to enforce the 
agreement ¢ontained in the Will, though he was not 
a party to1t, [p 347, col 1] . 

(4) that the plaintiff had the right to bring a suit 
for possession and not merely for specific performance, 
ip 347, col 2] 

(5) that the suit was, therefore, governed by Art 144 
of the Limitation Act and was not barred, [tbid ] 

(6) that the plaintiff was entitled to 1ecover mesne 
profits only fora peiiod of three years before suit. 
Lp. 380, col 2 ] 

Ifa defendant fails to comply with an order for 
discovery of documents his defence may be struck out 
under O XI, 1 21, Civil Procedure Code, but the 
Court will not be justified in shutting out all his 
evidence and allowing him to defend [p 344, col, 


A Court can take judicial notice of facts transpuing 
in Court. [p 343, col 2] . 

First appeal from a decision of the 
Additional Subordinate Judge, Motihari, 
dated the 18th August, 1927, 

Mesers, Langford James, Clough, Ray 
Garu Saran Prasad, A. K. Mitra and 8, K, 
Sen, for the Appellants, 

Messrs, Pugh, C. C. Das, B. C. Sinha, A. 
Sen, S.N. Basu, A. P. Upadhya and K, P, 
Upadhya, for the Respondents. 


JUDGMENT, 

Kulwant Sahay, J.—These three 
appeals arise out of two suits which were 
heard together inthe Court below, Appeals 
Nos. 34 and 35 out of Title Suit No. 34 of 
1924, and Appeal No, 43 out of Rent Suit No, 
4 of 1923. Appeal No. 34 18 preferred by the 
defendant No, 1, Srid Rani Chhatra Kumari 
Devi, widow of the late Sri 5 Raja Mohan 
Bikram Shab, and Appeal No. 35 by Maiyan 
Dalıp Rajeshwari Devia half-sister of the 
defendant No. 1 who was defendant No. 2 
in the suit. Appeal No. 43 is preferred by 
Sri5 Rani Ohhatra Kumari Devi who was 
plaintiff in Rent Suit No 4 of 1923. The 
plaintiff in Title Surt No. 34 and the de- 
fendant in Rent Suit No.4 was Prince Sri 
5 Mohan Bikram Shah alras Ram Raja who 
claimed the Ramnagar Raj and other pro- 
perty as the adopted son ofthe late Sri 5 
Raja Mohan Bikram Shah, the last male 

r of the Raj. . Dr d 
Ne ike late holder ofthe Raj in dispute 
and the plaintiff in Suit No. 34 bore the 
samename, viz, Mohan Bikram Shah, 1 
shall, for the sake of convenience, designate 
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the lateholder Raja Mohan Bikram or sim» 
ply the Raja (thoughit is a local designation 
only), the plaintiff in Suit No. 34 as Ram 
Raja, and the defendant No. 1, who is the 
appellant in Appeals Nos, 34 and 43 as the 
Rani. 

In order to understand the facts of the 
case it is necessary to set out a short history 
of the family of the plaintiff and of Raja 
Mohan Bikram. The plaintiff 18 & member 
of the royal family of Nepal, and so was the 
late Raja. The Kings of Nepal and the 
members of the royal family are described 
with the prefix Sri 5, and the Prime Minis- 
ter of Nepal is described Sri3, the word 
Sribeing repeated five times before the 
name of the King and the members of his 
family and three times before the name of 
the Prime Minister. Sri 5 Maharajdhiraj 
Rajendra Bikram Shah was King of Nepal. 
He had two wives, Maharani Shyam Rajesh- 
wari and Maharani Raj Lakshmi Devi. By 
the senior Maharani, Rajendra Bikram Shah 
had two sons Surendra Bikram Shah and 
Upendra Bikram Shah ; and by the junior 
Maharani Raj Lakshmi Devi he had two sons 
Ranendra Bikram Shah and Birendra Bik- 
ram Shah. The elderson Surendra Bikram 
Shah became King, and the second. son 
Upendra Bikram Shah held the title of 
Mukhchautaria, with which it will present- 
ly be necessary to deal more fully. Upen- 
dra Bikram Shah had also two wives by the 
junior of whom he had a son Dhirendra 
Bikram Shah. Dhirendra Bikram married 
Sri 5 Kanchhi Maiyan Dip Kumari Devi 
who plays a very important part in the 
transactions leading to this litigation. She 
was a daughter of Bra 3 Maharaja Sir Jang 
Bahadur Rana the famous Prime Minister 
of Nepal. By her, Dhirendra Bikram Shah 
had a son Bhupatindra Bikram Shah, also 
called Bhupendra Bikram Shah in the evi- 
dence. Bhupatindra Bikram had four law- 
fully married wives and two women who are 
described in the evidence as unmarried 
wives. By his first married wife, Sri5 
Tripu Kumari Devi, he had three sons, Sri 
5 Mohan Bikram Shah alias Ram Raja the 
plaintiff in Suit No. 34, Sri 5 Homendra 
Bikram Shah alias Bharat Raja, and Sri 5 
Takendra Bikram Shah alias Satrughan 
Raja. Itisnot necessary to set out the 
mamesof the daughters. By his second 
married wife, Sri 5 Ohhatra Kumari Devi 
he had a son Sri 5 Lokendra Bikram Shah 
alias Thulo Raja who was the eldest of all 
his sons and who died in 1897 A.D. By 
his fourth married wife, Sri 5 Utaav Kumari 
Devi, he had ason Ohandra Bikram Shah 
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alias Lakshman Raja, Atthe time of the 
alleged adoption in 1903, Ram Raja was the 
eldest surviving son, and Lakshman Raja 
was the next ın seniority amongst the sons 
of Bhupatendra. Renendra Bikram Shah, 
the third son of Maharaja {Rajendra Bikram 
Shah died without any male issue leaving 
a widow named Ranendra Raj Lakshmi 
Devi. Sri 5 Birendra Bikram Shah the 
youngest son of the Maharaja Rajendra Bik- 
ram had two wives Bodhkumari who was the 
daughter of Raja Prahlad Sen, zemandar of 
Ramnagar in British India, and Brij Raj 
Lakshmi Devi. By his wife Bodhkumari, 
Birendra Bikram Shah had ason Sri 5 Mohan 
Bikram Shah who acquired the Ramnagar 
Estate from his maternal grand-father, and 
was known as Raja, He married four wives 
one after another, viz,, Rani Raj Kumari 
Dev), Rani Bal Kumari Devi, Rani Bishun 
Kumari Devi and Rani Ohhatra Kumari 
Devi, of whom the last survived him and is 
the defendant No lin Suit No. 34. By his 
second wife Brij Raj Lakehmi Devi Biren- 
dra Bikram had three daughters,of whom 
one died in infancy, one Deoraj Lakshmi 
married the Raja of Basti and the 
last Bhuban Raj Lakshmi Devi also mar- 
ried the Raja of Basti. Bhuban Raj Lak- 
shmi Devi is thus step sister of Raja 
Mohan Bikram Shah and plays an im- 
portant part in the evidence inthe present 
case. To complete the genealogy 16 may be 
added that Surendra Bikram Shah, King of 
Nepal, had two sons Sri 5 Maharajadhiraj 
Trailokya Bikram Shah who diedin the 
lifetime of his father and Sri 5 Narendra 
Bikram Shah by his senior and junior 
wives respectively. This Narendra Bikram 
Shah lives in India and plays some part in 
the evidence inthe case. Trailokya Bikram 
Shah had two wives of whom the junior was 
Sri 5 Lalit Raj Lakshmi Devi a sister of and 
on very intimate terms with Kanchha 
Maiyan Dip Kumari Devi. By her Trailok- 
ya Bikram had a son Prithvi Bir Bikram 
Shah who succeeded Surendra Bikram as 
King of Nepal and who was_himself suc- 
ceeded by hisson thepresent King of Nepal 
Sri Maharajadhiraj Tribhuban Bir Bikram 
Shah, a young man of about 20 who became 
King in 1027 A.D. 
* * tk 

It 1s not necessary to go deeply into the 
history or the politics of Nepal. It is 
enough to say that about 1846 or 1847, Jang 
Bahadur Rana, uncle of Sri 5 Chandra 
Shamsher Jang Bahadur the present Prime 
Minister of Nepal, established himself as 
Prime Minister and Commander-in-Ohief of 
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Nepal; Maharani Raj Lakshmi Devi who 
had sought thesuccession for her son was 
expelled from Nepal and came to Benares 
in India with her two sons Ranendra Bik- 
ram Shah and Birendra Bikram Shah. 
The King Rajendra Bikram Shah accom- 
panied her to Benares and his son Surendra 
Bikram Shah was proclaimed King. Hither- 
to the Kings of Nepal had been absolute 
monarchs, butfrom this time they became 
Constitutional monarchs and large powers 
Or asthe witnesses state “supreme authori- 
ty " were vested 1n the Prime Minister who 
acts in a Darbar (a sort of Council) of the 
high dignitaries of State. Rajendra Bik- 
ram, however, was permitted to return to 
Nepal after spending some time in Benares. 
Maharani Raj Lakshmi brought with her a 
large quantity of jewels from Nepal which 
were seized by the British Government at 
the request of the Nepal authority. Even- 
tually it appears that a sum of Rs. 6,60,000 
was given tothe Maharani Raj Lakshmi 
Debi by the Nepal Government through the 
British Government, There wasa partition 
between her and her two sons and the sum 
was divided equally between them, each 
taking Rs. 2,20,000. Thereafter Rajendra 
Bikram and Birendra Bikram continued to 
reside in Benares, Kanchha Maiyan Dip 
Kumari Devi when widow of Dhirendra 
Bikram Shah also lived mostly at Benares, 
although she had got property and a house 
in Nepal which she frequently visited. 
Her son Bhupatendra had his establishment 
in Nepal where he was an officer of Govern- 
ment but in 1902, his son Ram Raja was 
living in Benares with his grandmother 
whose special favourite he was. 

The subject-matter of dispute in the pre- 
Sent litigation consists of two classes of pro- 
perties, the first of which is a landed estate 
in the Districts of Champaran and Saran 
which may be called the Ramnagar Raj pro- 
per, which belonged to Raja Prahlad Sen 
who died 1n 1879, and which he bequeathed 
by Will to his daughter's son Raja Mohan 
Bikram. The widows of the testator seized 
it, and it was only 1n. 1887 that Probate of 
the Will was secured against opposition of 
the younger widow Nauruch Debi and 
Padamrej and onlyin 1898 that the claims 
of Padamraj were negatived, as the judg- 
ments of the High Oourt of Calcutta show. 
The second class are situated in the District 
of Benares andin the town of Benares 
and Raja Mohan Bikram inherited them 


rom Maharani Raj Lakshmi Devi who had - 


acquired them out of Rs. 2,20,000 allotted to 
her as her share of the Rs, 6,60,000. It will 
Ee 
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be necessary to consider the nature ofthe 
title acquired by the Raja in these two 
classes of properties. 

Raja Mohan Bikram Shah was addicted to 
drink and intoxicating drugs. His servants 
and he underwentsessions trial for rape 
and other offences in 1899 By 1501 he had 
completely ruined his health and his right 
arm was paralysed. Two of his wives, vez., 
Rani Raj Kumari Devi and Rani Bal Kumari 
Devi were dead, they having died in 
1901 and 1888 respectively, and of the 
others Rani Bishun Kumari Devi was not 
in his good graces, while the youngest 
Rani Ohhatra Kumari whom he married in 
1890 was his favourite wife and had admit- 
tedly great influence over him. His only 
issue was ason by her who died within six 
days of his birth in 1897. The Raja had 
little hope of getting ason, and from the 
evidence there can be no doubt that he 
contemplated adopting a boy from the 
royal family of Nepal as his son, 

Oa the 10th of October, 1901, the Raja 
executed a Will which gives an indication 
of his intention to adopt. Therein he recit- 
ed the fact that he had no son or daughter 
aud provided that (1) if at the time of his 
death there be living any son born of the 
womb of any of the Ranies that son will be 
the proprietor and possessor of all his pro- 
perty ; (2) if he adopted a boy in his life- 
time and that boy be aliveat the time of 
his death, such adopted son will be the 
proprietor of his property ; (3) if he has 
no son by any of the Ranis at the time of 
his death, or he does not adopt asonorif 
he does adopt a son who died in his life- 
time, then after his death Rani Ohhatra 
Kumari Devi shall have the power to adopt 
a boy from the royal family of Nepal, and 
if his son or the adopted son be a minor 
at the time of his death then during his 
minority Rani Ohhatra Kumari will man- 
age the whole of his property ; (4) that if 
he left no natural or adopted son, then 
up to the time of her adopting a son the 
Rani Ohhatra Kumari Devi will be the 
proprietress (malik) of the whole of tha 
property, but she will have no power to 
transfer, mortgage or in any way dispose 
ofthe property. The Will then recited 
that he was displeased with Rani 
Bishun Kumar. Devi and that he had given 
her five villages under a mokarrarı putta, 
dated the 15th of May, 1893, for her lifetime 
and that there was no necessity to maka 
any arrangement for her maintenance etc, 
The Will then provided (5) that if there be 
no natural or adopted son then, siter the 
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death of Rani Ohhatra Kumari Devi, his 
property will go to the person entitled to 
get it according to the Shastras, and (6) for 
the marriage of a daughter if any born to 
him, and referred to certain charitable and 
religious endowments which had already 
been made by him. 

This Will was executed on the 10th of 
October, 180], but it was not registered 
until the 15th of April, 1902 on which date 
another document viz, a spuradnama exe- 
cuted by the Rajaon the 14th of April, 
1902, in favour of Rani Ohhatra Kumari 
was also registered. By this instrument 
the Raja made over all his properties ap- 
pertaining tothe Ramnagar Raj to Rani 
Obhatra Kumari forthe term of her life, 
with provision that she should remain in 
possession of the whole of the estate pro- 
perties and manage the same for the Raja, 
but that she shall have no power to sell 
or make a gift of any of the properties. It 
gave power to her to execute mortgage, 
hypothecation, zarpeshgw usufructuary and 
ihica-putta deeds in respect of the proper- 
ties in her possession in consultation with 
and subject to the consent of the Raja. She 
was to pay to the Rajafrom the income 
of the estatea sum of Rs. 2,000 per men- 
sem for his personal expenses, and a sum 
of Rs. 150 per mensem to Rani Bishun 
Kumari Devi, and to take Rs. 250 per 
mensem for her own personal expenses, 
The Raja was at this time rather heavily in 
debtand he was unable to manage his 
own properties properly on account of his 
ill-health and ıt is stated that this sapurd- 
nama was executed in favour of Rani 
Chhatra Kumari because she was thought 
capable of administering the estate. 

The plaintiff's case 18 that in the year 
1902 Lis grandmother Kanchhi Maya was 
living at Benaresin her house at Baruna 
Bridge,and the Raja was also living at 
Benares in his house in the quarter known 
as Mamurganj andthe Raja used to go 
40 Kanchhi Maya, who was the wife of his 
cousin Dhirendra Bikram Shah and there 
he used to see the boy Ram Raja, who was 
then eight or nine yearsof age. He had 
a desire to take a boy ın adoption and he 
proposed to Kanchhi Maya that the boy 
Ram Raja be given to him for that pur- 
pose. Kanchhi Maya according to the 
plaintiff expressed her inability to agree 
to the proposal without the consent of her 
son Bhupatendra Bikram Shah the father 
of the boy and also without the sanction 
of the Prime Minister and de facto ruler 
of Nepal, inasmuch as the boy being a 
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member of the royal family of Nepal could 
not be given in adoption to any one 
without the sanction of the Prime Minis- 
ter. The plaintiff's case 18 that Sri 
3 Maharaja Chandra Shamsher Jang 
Bahadur the Prime Minister happened to 
go to Benares towards the end of December, 
1902, on his way to the Coronation Darbar 
held in Delhi by Lord Ourzon in the be- 
ginning of 1903. He was accompanied by 
Bari Maharani and by his own wife and 
otherzladies from Nepal. He stayed for two 
or three days ina house belonging to the 
Maharaja of Benares called the Nandesh- 
war Kothi. The plaintiff asserts that, while 
the Prime Minister was staying at the 
Nandeshwar Kothi, Raja Mohan Bikram 
went to see him with his two Ranis and his 
sister Bhuban Raj Lakshami and at that 
time his grandmother Kanchhi Maya and 
his father Bhupatendra Bikram were also 
at Nandeshwar Kothi The plaintiff's case 
is that there Raja Mohan Bikram Shah 
asked the Prime Minister for sanction to 
adopt Ram Raja and that the ladies being 
agreeable the Prime Minister asked Raja 
Mohan Bikram to obtain the consent of the 
boy’s father Bhupatendra, that such consent 
was asked for in the presence of the Prime 
Minister and other persons and that Bhu- 
patendra gave his consent on condition that 
the Raja agreed to convey all his properties 
to Ram Raja and to cancel the two docu- 
ments, viz, the Willand the sapurdnama 
already executed by the Raja in favour of 
Rani Ohhatra Kumari The Raja is said 
to have agreed with the reservation that he 
will have a life-estate and to have asked 
the Prime Minister for sanction, whereupon 
the Prime Minister stated that he was in a 
hurry and that he would send the formal 
sanction on his return to Nepal. It may 
be mentioned that the plaintiff s case is that 
the Raja had also asked the Prime Minister 
to give him any other boy from the royal 
family of Nepal if for any reason Ram Raja 
could not be given to him. The plaintiff's 
case is that the Prime Minister on his re- 
turn to Nepal sent a formal letter of sanc- 
tion, dated the 19th January, 1903, (certified 
copy whereof has been marked Ex. 20 in 
the case), that in accordance therewith the 
Raja executed on the 26th of May, 1503, a 
document, which describes itself as a Wall 
but which the plaintiff asserts is a deed, 
whereby he cancelled the Will of 1901 and 
the sapurdnama, reserved a life-estate for 
himself, gave a vested remainder to Ram 
Raja, with the proviso that 1f a natural son 
be born to him that natural son will be the 
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owner of the property and made the 
Will irrevocable and thaton the 3lst of 
May, 1903, the Raja took the plaintiff Ram 
Raja in adoption 1n the dattaka form in his 
Mamurganj house in Benares, from which 
date both the Raja and the defendant No. 1 
Rani Chhatra Kumari began to treat Ram 
Raja as their adopted son. 

Raja Mohan Bikram Shah died at Oal- 
cutta on the 18th of April, 1912, leaving no 
issue of his body and the plaintiff asserts 
that, under terms of the instrument of 26th 
of May, 1903, he then became entitled to 
possession of the entire Ramnagar Raj. 
The defendant No. 1, however propounded 
a Will dated the 25th of January, 1904, 
which purports to revoke the Will, the in- 
strument of the 26th of May, 1903, and to 
revive the Willof 1901 and whicb, she assert- 
ed altogether disinherited Ram Haja (whose 
alleged adoption she also denied) and left 
the property to his natural son, if any, 
living at the time of his death or to an 
adopted son if he did adopt any, and, 
in the absence of eithera natural or an 
adopted son, io the Rani Chhatra Kumari 
Devi with permission to her to adopt a son, 
The Rani appled in June, 1912, to the 
Distrist Judge of Muzaffarpur for Probate 
of this Will. It had been executed in 
Calcutta and had been deposited in a sealed 
cover with the Registrar of Deeds and As- 
surances, Calcutta, Oaveat was entered 
by Ram Raja who was unaware of its-execu- 
tion, and subsequently a petition of objec- 
tion was filed by him in which he set up 
his adoption and alleged that the Will 
propounded by the Rani was not the Will 
of the late Raja who was seriously ill] and 
was not ofsound disposing mind the date 
when the Will wasalleged to haveibeen exe- 
cuted, and further that, at the time of the 
alleged execution of the Will, the Raja 
was 1n so feeble a state of health as to be 
unable to resist the importunities'and undue 
pressure of the Rani Chhatra Kumari, so 
that the Raja, if he did actually execute the 
Will, did so merely to purchase peace and 
would not have executed it but for the 
importunities and undue pressure on the 
part of the Rani, The Probate Oourt found 
that the Will was the last Will and testa- 
ment of the Raja and granted Probate. 
The learned District Judge, however, inthe 
course of his judgment came to the finding 
that the adoption set up by Ram Raja had 
been established. 

An appeal was filed by Ram Raja to the 
High Court of Oalcutta against the decision 
of the Probate Court, and cross-objections 
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were filed by the Rani on the question of 
the adoption. The appeal was, however, 
dismissed by the Patna High Oourt to 
which 16 had been tranferred on its estab- 
lishment, on the 22nd of May, 1917, on ac- 
count of the default on the part of the ap- 
pellant Ram Raja, and the cross-objections 
of the Rani to the finding as to adoption 
were also dismissed. 

The present suit was instituted on the 15th 
of April, 1924, just three days before the 
expiry of twelve years from the date of the 
death of the Raja, and the plaintiff claimed 
an adjudication and decision that he be- 
ing validly adopted by the late Raja Mohan 
Bikram Shah was entitled to all the pro- 
perties mentioned in schedules A and E 
attached to the plaint, that the defendant 
Rani Chhatra Kumari was not entitled to 
take any son 1n adoption, that a ‘perpetual 
injunction might be issued restraining her 
from taking another son in adoption, for 
construing the Wills dated the 12th of 
October, 1401, the 25th January, 1904, and 
the instrument dated the 26th of May, 1903, 
and for directions as regards the adminis- 
tration of the estate in accordance with 
those instruments and for possession of the 
properties set out in schedules A and E and 
of any other property that may be found on 
discovery to appertain to the estate of the 
late Raja, for mesne profits and accounts, 
and for the appointment of a Receiver pen- 
dente lite. Besides Rani Ohhatra Kumari 
there were other defendants also in the suit, 
The 2nd defendant, Maya Dalip Rajeshwari 
Devi and the 3rd defendant Rani Tirath 
Kumari Dev). the step-sister and the step- 
mother of the Rani Chhatra Kumari were 
made defendants in the suit inasmuch as 
certain sums of money were held in deposit 
in certain Banks in their names, and cer- 
tain properties stood in the name of the 
defendant No 2 which the plaintiff claimed 
to be the property of the Raj to which he 
was entitled. The defendants Nos 4, 5, 6 
and 8 were the Banks where monies were 
kept in deposit by the Rani and the de- 
fendant No. 7 Lakshmi Maharani, the sister’s 
daughter of the defendant No. 1, was made 
a party, as certain deposits stood in her 
name also, which the plaintiff claimed ap- 
pertained to the Ramnagar Raj. 

The defence of Rani Onhatra Kumari was 
a total denial of the agreement and the 
adoption set up by the plaintiff. Her case 
was that her husband the late Raja, never 
approached Kanchhi Maya or the Prime 
Minister with the request to give him Ram 
Raja to hım for the purposes of adoption, 
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that the Raja was heavily in debt and was 
irying to raise money and he approached 
Kanchhi Maya for a loan of Rs. 2,00,000, 
that Kanchhi Mayahad imposed a condition 
that the Raja should execute a Wall leaving 
his properties to her grandson Ram Raja 
after his death and that it was on that con- 
dition that she agreed to advance the loan, 
that the Raja agreed to execute the Will 
simply with the object of securing the loan 
from her, that at first she promised to ad- 
vance it on iterest of 34 per cent, per 
annum and did actually advance a sum of 
Rs. 10,000 on a handnote dated the 19th May, 
1903, executed ın favour of twoof her servants 
Dwarka Das and Lal Bahadur at 3% per 
cent., that the Will was executed on the 
26th of May, 1903, in accordancs with the 
condition imposed by Kanchhi Maya as a 
condition precedent to the advancing of the 
Joan, that on the 30th of May, 1903, Kanchhi 
Maya advanced another sum of Rs. 42,000, 
that she advanced further sums in July 
&nd Oetober, 1903, and she paid the balance 
of Rs.1,10,500 in November, 1903, and got 
a usufructuary morigage deed executed 
in her favour by the Raja on that date for 
asum of Rs, 2,00,000 that in this deed the 
interest was raised from 34 per cent to 44 
per cent and that this irritated the Raja and 
he accordingly executed the Will an the 
25th of January 1904, of which she has 
obtained probate after a hard fight with 
Ram Raja, that Ram Raja was not the 
adopted son and that he was not entitled 
to the possession of the properties and 
that under the Will of 1904 she was entitled 
to retain possession of the property and 
had the power to adopt a son. There were 
several other objections such as that the 
suit was not maintainable and that it was 
barred by limitation, which formed the 
subject-matter of issues framed by the 
Subordinate Judge. 


The learned Subordinate Judge found in 
favour of the plaintiff on almost all the 
issues raised in the case and gave him a 
decree substantially in accordance with the 
claim. The defendant No 1 has, as stated 
above, filed Appeal No, 34 of 1928 against 
the decree of the Subordinate Judge, and 
the defendant No. 2 has filed Appeel No. 35 
of 1928 against that portion of the decision 
of the learned Subordinate Judge which 
decides that the money standing in her 
name belonged to the Raj. 


The third Appeal No. 43 of 1998 arises 
out of the suit for realization of the rent 
due under the sadhaua pataua deed for 
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Rs, 2,00,000 executed by the Raja in favour 
of Kanchhi Maya. Kanchhi Maya being dead 
Ram Raja is in possession of the properties 
given in sadhaua-pataua,and the Rani claims 
the rent reserved in that deed from Ram 
Raja, The defence of Ram Raja is that he 18 
the owner of the property. The result of this 
suit, therefore, depends entirely upon the 
decision of the title suit of Ram Raja. If, 
it is found that Ram Raja is entitled to 
the property, the rent suit must fail. If 
on the other hand, it is found that Ram 
Raja has no present title to the Raj, the 
Rani is entitled to a decree for rent. 

The principal points for determination 
in the main appeal of the Rani, viz., Appeal 
No. 34 of 1928 are :— 

l. Whether there was any agreement, 
if so, what was the agreement and what 
were the legal effects thereof ? 

9. Whether there was an adoption in 
pursuance of the agreement ? 

3. What is the true nature of the instru- 
ment of the 26th of May, 1903 ; is ıt a deed 
or a Will? 

4. Whatis the true construetion of the 
Will of 1901 and 1904 ? 

5. Is the claim or any portion thereof 
barred by limitation ? 

These are the main points to be deter- 
mined in this appeal, and in dealing with 
them it is necessary to consider certain 
other points arising out of them. The 
evidence on the first two questions is in- 
termingled. The two points, therefore, 
viz. Whether there was an agreement, 
and if so, what was the agreement and- 
whether there was an adoption 1n pursuance 
thereof, may be conveniently considered 
together. 

The learned Subordinate Judge has dealt 
with the evidence on these two points in 
great detail. A large mass of evidence, 
both documentary and oral, has been pro- 
duced on both sides, and on perusal thereof 
the impression left on the one's mind is 
that a good deal of false evidence has been 
adduced on both sides, there has been hard 
swearing by witnesses who in some cases 
have spoken patent falsehoode, there has 
been a suppression of important evidence 
on both sides, a large number of the wit- 
nesses examined on both sides are such that 
upon their testimony no Court would be 
justified in coming to a finding one way or 
the other, and the only safe course to adopt 
is to ascertain the facts from the documents 
regarding the authenticity of which there 
can be no manner of doubt and to believe 
the oral evidence only in so far as it is 
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tonsistent with such documentary evidence. 
The case of the plaintiff is that there was 
first a proposal by the Raja to Kanchhi 
Maya to give him the boy Ram Raja in 
adoption. Kanchhi Maya expressed her 
inability to doso without the consent of the 
father of the boy and without the sanction 
of the Prime Minister of Nepal. The Prime 
Minister with the royal ladies from Nepal 
is said to have gone to Benares towards the 
end of December, 1902, and there itis said 
that the Raja approached him for permis- 
sion to adopt Ram Raja, that Bhupatendra, 
the father of Ram Raja, agreed in the 
presence of the Prime Minister to give his 
son in adoption on the condition that the 
Raja should convey'all his properties to Ram 
Raja and should cancel the deeds already 
executed by him in favour of the Rani 
Ohhatra Kumri. The Raja is said to have 
accepted this term with the reservation that 
he would have a life-estate in the properties. 
Bhupatendra agreed to this reservation and 
the sanction of the Prime Minister was 
asked for. The Prime Minister, however, 
did not accord his sanction while in Benares 
and he went to Delhi to attend the Corona- 
tion Darbar, while the royal ladies with 
Kanchhi Maya went on pilgrimage to 
various places. Bhupatendra is said to 
have accompanied the Prime Minister up 
to Mogal Sarai, the next Railway Station 
from Benares, and from there to have re- 
turned to Benares, and it is alleged that the 
Raja wrote a letter enclosed with one of 
Bhupatendra to the Prime Minister at Delhi 
asking him to give another boy from the 
royal family of Nepal if Ram Raja could not 
be given to him and the Prime Minister is 
said to have sent a reply again enclosed 
with a letter to Bhupatendra to the effect 
that the matter will be considered on_ his 
return to Nepal, On his return to Nepal 
the Prime Minister 18 said to have called 
a meeting of the Darbaris of N epal, Bhupat- 
endra being in the Darbar, and there it 
was decided that sanction should be accord- 
ed to the Raja to adopt Ram Raja and a 
formal letter of sanction (Ex. 20) was sent 
by the Prime Minister to the Raja. 
_ The exact nature of the agreement set up 
is set out by the plaintiff in para. 4 and 
the succeeding paragraphs of the plaint, 
and in accordance with this agreement and 
the sanction of the Prime Minister the 
instrument of the 26th of May, 1903, was 
executed and made over to Kanchhi Maya 
who sent 16 to the Prime Minister at Nepal, 
and the formal adoption took place on the 
-81st May; 1903. 
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It will be necessary to examine the evi- 


dence as regards each of the incidenta 
relating to this agreement and adoption. 
* + xz 


An argument was advanced by Mr. Lang- 
ford James that no evidence wes given 
about the lossof these documents or of 
search for them, and, therefore, secondary 
evidence of them was not admissible. It is 
true that no witnesses were examined to 
prove the loss of the documents from the 
custody of the British Envoy at Nepal; but 
we have the correspondence which passed 
between the Subordinate Judge and the 
British Envoy. The original documents 
were produced by the plaintiff and were in 
the custody of the Court. The Court trans- 
mitted those documents to the British En- 
voy for the purposes of the examination of 
certain witnesses on commission. The do- 
cuments must, therefore, be considered to 
be in the custody of the Court when they 
were lost, and the plaintiff could not be ex- 
pected to give any formal evidence of the 
loss nor was it necessary for him to do so. 
The Court could take judicial notice of facts 
transpiring in Court, and Iam o? opinion 
that there is no substance in the objection 
that the certified copies of the documents 
cannot be used in evidence, 

* * * * 

Under the circumstances, I am of opinion 
that the document, namely, the Will of 1903 
must have been and was executed with her 
knowledge and consent and the original 
agreement was considered to have been 
sufficiently carried out by the execution of 
the Will of 1903 with its provision of irrevo- 
cability, as to the binding character of 
which there was no misgiving on the part 
of any of the persons concerned. 

We thus find that there was an agreement 
which finally took the form contained in the 
Will of 1903 and the plaintiff asse-ts that in 
pursuance thereof he was taken in adoption 
on the 31st of May, 1903, ın the Mamurganj 
house of the Raja at Benares. ‘This brings 
us to consider the evidence on the question 
of adoption. 

* * * 

For all these reasons I agree with the 
learned Subordinate Judge in his finding 
that the adoption set up by the plaintiff 
has been proved. 

A grievance was made by learnsd Counsel 
for the appellant that some of her evidence 
had been shut out. What happened was 
that the plaintiff gave notice to the defend: 
ant seeking discovery of documents which 
were in her possession or power in response 


‘344 


to which she filed a petition which was 
taken to bea refusal on her part to make 
discovery of the documents.  Thereupon 
thelearned Subordinate Judge (not the 
trial Judge) by his order No 61 inthe order- 
sheet, dated the 3rd of February, 1925, 
made an order precluding the defendant 
from producing any new document from 
her custody insupport of her case, He, 
however, gave permission to the plaintiff to 
take legal steps for the production of “ any 
document of which he is aware to be in 
defendant's custody," This order was made 
in February, 1925 and the suit was not fin- 
ally heard until some time in the year 1927, 
and although plaintiff was allowed to pro- 
duce all his evidence the defendant was 
shut out from producing any document 
after that date. The order of the learned 
Subordinate Judge doesnot appear to have 
been justified by the provisions of O. XI, 
r.21 of the Civil Procedure Code. The 
defendant, 1f she failed to comply with an 
order for the discovery of documents, was 
liable to have her defence struck out and 
to be placed in the same position as if she 
had not defended the suit, It did not jus- 
tify the Oourt ın shutting out all evidence 
although she was allowed to defend the suit. 
The grievance, however, does not appear to 
be a genuine one, because, I asked learned 
Counsel for the appellant if he desired to 
give any fresh evidence and he stated that 
he did not desire to do so. 

The adoption of Ram Raja having been 
held to be established, and it being further 
held that the adoption was in pursuance of 
an agreement to befound 1n the document 
of {26th May, 1903, the next point for deter- 
mination 16, what right and title, if any, did 
the plaintiff Ram Raja acquire by the adop- 
tion, The plaintiff'scase is thathe acquir- 
ed a title to the properties which entitled 
him to take possession after the death of 
the Raja, and to institute a suit for posses- 
sion within twelve years of the death of the 
Raja. The defendant's case18 that no title 
was acquired by the plaintiff who acquired 
only the mght to sue for specific perform- 
ance of a contract, the period of limitation 
for which is three years or at most sıx years 
from the death of the Raja, and the suit of 
the plaintiff is, therefore, hopelessly barred 
by limitation. In determining this ques- 
tion, the first point that requires considera- 
tion is the nature of the document execut- 
ed by the Raja on the 26th of May, 1903, 

Mr. Pugh for the plaintiff argues that the 
document of 1903 though it speaks of itself 
apa Willis really not a Will but a deed 
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which gave a title in presenti fo Ram Raja. 
The learned Subordinate Judge has found 
that the document is only a Will and not a 
deed and,in my opinion, his finding is cor- 
rect and I generally agiee with the reasons 
given byhim. Mr. Pugh has argued that 
1t is a deed inasmuch as it had present ope- 
ration since it revoked the sapurdnama; 10- 
asmuch as it 18 expressly described to be 
irrevocable and an irrevocable Will has the 
same effect as a deed; inasmuch asit states 
that the Raja has made balchshish or gift of 
the properties to Ram Raja, that is to say, a 
complete gift with but a life-interest reserv- 
ed to the executant and a defeasence clause 
in favour of a natural-born son of the exe- 
cutant, and reservation, of a life interest is 
amark of adeed; and inasmuch as a pre- 
sent gift is made of certain properties to 
the Ranis and an annuity 18 fixed for them. 
In my opinion none of these grounds is suffi- < 
cient tío lead us to hold that the document 
isa deed having present operation rather 
than a Will. The document is called a Will 
it was registered as a Will, every party con- 
cerned treated it as à Will, no stamp duty 
was paid upon 1t which would be necessary 
if it be considered a deed, and it purports 
to deal with properties which the executant 
might acquire 1n future The document no 
doubt purports to revoke the sapurdnama 
of the 14th Apr11,1902,but it could not legal- 
ly have that effect inasmuch as the sapurd- 
nama was a document 1n which two parties 
were concerned and it could be cancelled 
only by another document with the consent 
of both parties. The Rani Ohhatra Kumari 
was not a party to this document as an exe- 
cutant thereof. She, no doubt, signed it as 
awitness but whatever her intention and 
that of the other parties in that regard may 
have been that would not give to the docu- 
ment the legal effect of a deed to be opera- 
tive ın presenti. No doubt the Rani agreed 
not to enforce her rights under the sapurd- 
nama but the document of 1903 cannot be 
called a deed because ıt purports to revoke 
another deed which 1n law it could not do. 
No doubt 1t 18 described to be irrevocable ; 
but there are many instances of Wills which 
have under agreement of the executant 
with other persons been made irrevocable 
1n favour of the latter but which have sub- 
sequently been revoked by the executant, 
and such revocation has been accepted by 
Probate Courts as valid on the footing that 
tae documents though expressed to be irre- 
vocable were no more than Wills, and a 
Will is always revocable inspite of deserib- 
ing itself as irrevocable, The use of the 
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expression “bakhshish kia " which literally 
means ‘made a gift’ hardly entitles the 
plaintiff to a finding that the instrument 18 
a deed, It would seem to be equivalent to 
saying that he gives or bequeaths his pro- 
perty to Ram Raja, the intention clearly 
being that the gift or bequest should come 
into effect after the death of the testator and 
not wm presenti, In almost every Will 
written in the Vernacular one comes across 
the expression that the testator will remain 
the malik or owner of the property during 
his life time, and such a recital in a Will has 
never been interpreted as constituting the 
document a deed and not a Will. As to 
any other gift of property or ofan annuity 
to come into operation under the terms of 
the document thera appear to be none, the 
document refersto certain previous transac- 
tions by which certain property had already 
been given tothe Ranis and ıt only con- 
firms the same the matter of the Ramnagar 
bazar not being indicative asit was already 
held by appellant on unregistered grant, 
The document expressly states that certain 
monthly allowances were then being paid 
by the testator to the Ranis and the testator 
merely expressed his desire that those pay- 
ments sould be continued by the future 
proprietor of the estate. 


Reference 1s made by learned Counsel for 
the respondent to certain cases where docu- 
ments purporting to be Wills have been 
declared to be deeds. But the question de- 
pends on the construction of each document, 
and one document could only be construed 
with the help of another if the terms and 
circumstances are exactly similar. In Chun- 
der Mohwnee Dossee v.  Hurrosoondaree 
Dossee (1), the document was construed as 
making a present gift of the property dur- 
ing the testator's life time, and to be a deed 
of absolute gift and not & Will with refer- 
ence to the conduct of the testator and the 
surrounding circumstances, 


In Umrao Singh v. Lachhman Singh (2), 
the document was held to be a family ar- 
rangement arrived at by the mediation or 
arbitration of two gentlemen who were 
friends of the family and interested in its 
owner, and was held to be intended to be 
operative immediately and to be final and 
irrevocable. 


1) 3W R 200 

2) 10 Ind Cas 285, 33A 344,15 C W N 497, 8 
J 465,18 O L. J 519, 9 M L T 507, 13 

Bom L R 401,21 M. L J 637, 140 C 133, 38 L A. 

104, (1911) 2 M, W. N. 242 (P. C) 
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In Sita Koer v. Munshi Deo Nath Sahay 
(3), Maclean, O. J , no doubt said that one of 
the tests in'these cases is to ascertain whether 
the document is revocable or not and that 
that was aprimary test, but the decision of 
the case pended on the construction placed 
upon the document before the learned 
Judges and not merely on the point that the 
document was irrevocable, and Mookerjee, 
J. distinguished that case in Sagar Chandra 
Mandal v. Dwarka Nath Mandal (4), where 
it was held that if an instrument was of 
a testamentary character the mere fact that 
the testator called ıt irrevocable did not 
alter its quality, and the principal test is 
whether the disposition made takes effect 
during the life time of the executant of the 
deed or whether ıt takes effect after his 
death. 

Itıs not necessary to refer to all the cases 
cited on behalf of the respondent, 1t is suffi- 
cient to say that on a true construczion of 
the document ıt must be held to bea Will 
and not a deed. 

It is convenient here to deal with the 
question of the nature of the property, to 
wit, whether it was ancestral property of 
the Raja ın which the adopted son acquir- 
ed aright by the fact of adption, or whe- 
ther it was his self-acquired property which 
he could deal with and alienate even after 
the adoption. 

As already stated, two classes of proper- 
tiesform the subject-matter of the suit, 
namely, the Benares properties and the 
Ramnagar properties. As regards the for- 
mer, we know that they were purchased by 
Maharani Raj Lakshmi Debi out of the 
Rs. 2,20,000 which she got by division be- 
tween herself and her two sons. Exhibit 65 
is the agreement dated the 10th February, 
1851 whereby she andher sons agreed 
to divide the property in equal shares, Ex- 
hibits 81, 81A and 81B are the three receipts 
each for a sum of Rs. 2,20,000 granted by 
the Rani and her two sons to the Agent, 
Benares, in respect of the payments made 
to them under orders of the Nepal Darbar. 
Exhibit WW is a Will, dated the 5th of 
March, 1887, executed by Rani Raj Lak- 
shmi Devi, making wagf of the Mamurganj 
houses acquired by her and of other pro- 
perties, and Ex. QQ is another Wiil of the 
same date ın respect of money belonging 
to her. The Raja, however, on the death of 
Rani Raj Lakshm: ignored these Wills and 
took possession of the propertiesas next heir 


(3)8O WN 614 
M 3 Ind. Cas. 380, 14 C. W. N. 174, 10 C. L, J. 
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‘and thereafter held possession thereof as 
the owner, These properties can in no 
sense be treated as the ancestral properties 
of the Raja. 

As to the Ram Nagar properties, we know 
that they belonged to Raja Prahlad Sen, who 
had two wives, Rani Bindabasni Devi 
and Rani Nauroch Devi. He had a 
daughter Bodhkumari by his wife Nauroch 
Devi who was married to Birendra Bikram 
Shah and was mother of Rajya Mohan Bik- 
ram Shah. Raja Prahlad Sen bequeathed 
the entire Estate to Raja Mohan Bikram by 
the Will dated the 3ist of August, 1876, 
of which he obtained Probate after the 
death of Raja Prahlad Sen and has been in 
possession since then. This estate also, 
therefore, must be held to be the self ac- 
quired property of the Raja, 

Mr. Pugh faintly argued that the pro- 
perty acquired from maternal grand- 
father is ancestral property, and he refer- 
red to Venkayyamma Garu v. Venkatarama- 
nayyamma Bahadur Garu? (5), Karuppat 
Nachar v. Sankaranarayanan Chetty (6), 
Vythinatha‘Ayyar v. Yeggua Narayana Ay- 
yar (7), but we have a decision of our 
own Court in Bishwanath Prasad Sahu v. 
Gajadhar Prasad Sahu (8). Itis directly 
in point and ıt must be held that the 
Ramnagar property was also the self-ac- 
quired property of the Raja. 

The Ramnagar Raj thus being the self- 

acquired property of the Raja and the 
document of 1903 being held to he 
a Will, it was open to the Raja to 
convey the property to any one even after 
the adoption unless a legal mght was 
created by the agreement which we have 
held to be established in favour of 
the adopted son. In the absence of 
such agreement title would pass to the 
Rani under the Willof 1904 of which 
Probate has been granted as the last Will of 
the Raja. Theĝ Rani is thus in possession 
under a title which has as its basis the Will 
of 1904, 

The question of importance is, whether 
the adopted son Ram Raja had acquired a 
legal title under the agreement of 1903. In 
this connection a very learned argument 
has been addressed to us on both sides and 
a large number of English as well as Indian 
cases have been referred to. Upon the 


(5) 25 M 678,29 I A. 156,7 O W.N 1, 12 M 
L J.999, 4 Bom L, R 657, 8 Sar. P. O. J. 286 


(P O). 

(6) 27 M 300, 13 M, L.J 398 

(7) 27M 382 

(8) 43Ind Cas 370; 3 Pat, L, J. 168, (1917) Pet. 
356, 3 P. L. W, 286. 
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evidence we have found thatthere was an 
agreement under which the Raja agreed 
ioconvey his property to the adopted sen 
keeping a life-estate for himself with a 
proviso that if a natural son was born to 
the Raja then thatson will take the estate 
and not the adopted son. In pursuance of 
this agreement the Raja executed his Will 
of 1903 and therein gave up all right to 
make another Will. On the terms therein set 
out, including the most important term of 
irrevocability as to the legality of which 
none of the persons concerned had the 
least misgiving Ram Raja was given in 
adoption to the Raja, The contract was 
thus completely performed. Bhupatendra 
and Kanchhi Maya performed their part 
of the contract by giving the boy in adoption 
and the Raja performed hispart of the con- 
tract by executing the irrevocable Will. 
Under this Will the adopted son acquired 
the right to take possession of the property 
immediately on thedeath of the Raja provid- 
ed no natural-born son was living at the time 
of his death. The subsequent execution of 
the Will of 1904 with the object of 
disinheriting the adopted boy and of 
giving a life-estate to the Rani could not in 
law take away the title which was created 
in favour of the adopted boy under the 
completed contract. 

Itis contended that the right secured by 
the plaintiff was merely a right to sue for 
specific performance of the contract a 
remedy now long barred by limita- 
tion. In my opinion the right of the 
plaintiff was to sue for possession of 
the property immediately on the death of 
the Raja. The possession of the Rani and 
her refusal to make over possession to Ram 
Raja had the effect of making the Rani's 
possession adverse to that of Ram Raja, 
and under Art, 144 of the Indian Limitation 
Act the plaintiff Ram Raja had twelve 
yearsto institute the suit for possession 
from the time when the  posses- 
sion of the defendant became adverse 
to the plaintiff The suit having 
been instituted within twelve years from 
that date which was the date of the 
death of the Raja, is within the period 
of limitation and the plaintiff 18 entitled to 
a decree for possession, 

It isnot necessary to deal at length with 
all the numerous cases cited by the parties, 
Itis contended on behalf of the appellant 
that ıt was always open to the Raja to 
revoke the Will of 1903 ın spite of his ex- 
plieit statement therein that the Will was ir- 
revocable, There can be no doubt about the 
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Correctness of this proposition. As was 
observed in Walker v. Gaskill (9) a Will in 
this country is by its very nature and in 
ita very essence a revocable instrument, and 
the following observations are quoted from 
the judgment in Vymor's case (10) “If a 
man make his testament and last Will 
irrevocably, yet he may revoke it; for his 
acts or his words cannot alter the judg- 
ment of the law, to make that irrevocable 
which, of its own nature, is revocable.” It 
was open, therefore, to the Raja to 
revoke the Will of 1903 qua Will. But the 
revocation thereof cannot take away the 
right created under the contract which 
was completed by the execution thereof 
and the receipt of full consideration. 

It is next contended that by the revoca- 
tion of the Will of 1903 there wasa breach 
of the contract on the part of the Raja, and 
the remedy of Ram Raja was to sue for 
specific performance of the contract of 
which there had been a breach. To this it 
is replied that the remedy was not to 
enforce the contract by way of specific 
performance but to enforce the equities 
arising out of the contract which had been 
completely performed. Ram Raja could not 
seek for the specific performance of the con- 
tract inasmuch as he was not a party thereto, 
all he could do was to seek to enforce the 
equitable right created in his favour there- 
under. This view is supported by the 
observations of the Privy Council in 
Khwaja Muhammad Khan v. |Husaani 
Begum (11) where in the course of the judg- 
ment Mr. Ameer Ali said. "Their Lordships 
desire to observe that in India and among 
communities circumstanced as the Muham- 
madans, among whom marriages are con- 
tracted for minors by parents and 
guardians, it might occasion serious injus- 
tice if the Common Law doctrine was appli- 
ed to agreements or arrangements entered 
into in connection with such contracts." 
These observations would apply in the case 
of Hindus also where agreements in connec- 
tion with marriages and adoptions of minors 
are entered into by their parents and 
guardians, A person who isnot a party to 
the contract cannot ordinarily sue for 
specific performance of the contract, but 
where a third person acquires some benefit 
under the contract he is entitled to enforce 


(9) (1914) P 192,83 L J P 152,59 ; 
,9 qe S J 45,30 T 


(10) (1610) 8 Co Rep 81b at p 82a, 77 E.R, 597 
(1) 7 Ind Cas 237, 371 A 152, 14 O W N 865, 
J 871, (1910) M. W N 313, 8M. L T 147, 
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Buch benefit by way of equitablerelief, and 
what the Courts enforce in such circum- 
stances is not the contract itself but the 
equities arising out of the contract. 

In  Lakshm: Venkayyamma Rao v. 
Venkatanarasumha * Appa Rao (12) there 
was & mere promise by the Rani to 
convey the property to her grand niece 
and she wrote a letter to her in which 
she said that the property had been 
purchased for her alone, that the Rani 
should retain it so long as she was alive and 
afterwards convey it to her. This was 
held to be & completed contract sufficient 
to entitle the plaintiff to sue for possession. 

In Synge v. Synge (13) the plaintiff claimed 
damages but if she had waited till the death 
of her husband there is no doubt that she 
would have been entitled to sue for posses- 
sion and a decree would have been made for 
possession. 

Stone v. Hoskins (14) was a case of mutual 
Wills which were executed in pursuance of 
an arrangement between two persons as to 
the disposition of their property, and it 
was held that one of them who pre- 
deceased the other dies with the implied 
promise of the survivor, that the arrange- 
ment shall hold goodandif the survivor, 
after taking a benefit under the arrangement, 
alters his Will his personal representative 
takes the property upon trust to perform 
the contract for the Will of the one who has 
died first has, by the death, become irrevoc- 
able, It ıs contended on behalf of the 
appellant on the authority of this case that 
the Raniin the present instance took the 
property upon trust to perform the contract, 
and that the remedy of Ram Raja was to 
sue for the specific performance of that 
contract. But the contract made was to 
secure the property to Ram Raja at the 
death of the Raja and the Rani isa trustee 
for the performance of that contract, vz., 
the contract to secure possession of 
the property to Ram Raja, and the plaintiff 
Ram Raja has the right to bring a suit for 
possession and not merely for the specific 
performance of a contract to execute a con- 
veyance, In fact the specific performance 
of the contract in the present case would 
be the making over of the property to Ram 
Raja, and a suit of such a nature is governed 
by Art, 144 of the Indian Limitation Act. 

(12) 31 Ind Cas 921, 39 M 509, 200 W N 1054; 
14A L J 797,31M L J 58, (1916) 2M W N 23, 
20M.L T 137,4L W 58, 18 Bom, L R 651,94 O. 
E J 279, 43I A 138(P C) 


(13) (189: 1 Q B 466, 63 L J Q B. 202, 70 L, MT, 
221,42 W R 309,9 R 265,58 J P 396 


(14) 1905) P. 194, 74 L J P. 110, 94 W, R. 64, 93 
L, T. 441: 217. L, R. 528, 
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The argument that the remedy open to 
Ram Raja was to sue for the execution of a 
conveyance by the Rani inhis favour is 
not sound inasmuch as atitle was created 
in Ram Raja by the completed performance 
of the contract, and no fresh conveyance 
was necessary. 

It is contended by Mr. Pugh for the res- 
pondent that in this country there is no 
difference between an equitable and a legal 
title and he refers to Webb v. Macpherson 
(15). Mr. Langford James for the appellant 
points out that the decision in that case was 
that in India a legal title was created by 
Statute, viz., 8. 55 of the Transfer of Pro. 
perty Act and that the observation ın the 
judgment that the law of India knows 
nothing of the distinction between legal 
and equitable property in the sense in 
which that was understood when equity 
was administered by the Court of Ohancery 
in England is obiter dicta. Iam of opinion 
that Mr, Pugh's contentionis right and 
generally speaking thereisno distinction 
in India between a legaland equitable title 
and both stand on the same footing as 
regards the enforcement of rights acquired 
thereunder. 

An argument was advanced by Mr, 
Langford James that the agreement set 
up by the plaintiff was the alleged agree- 
ment at the Nandeshwar Kothi and that 
agreement was different from the agreement 
evidenced by the Will of 1903, that the 
Will of 1903 was an offer or pro- 
posal by the Raja in respect of a new 
agreement which was different from the 
agreement alleged by the plaintiff, and 
there is no evidence that this offer was ever 
accepted or that a contract was ever 
created which could be enforced, It 16 
clear that all parties concerned accepted 
the execution of the Will of 1903 as a 
sufficient performance of the contract 
originally entered into at the Nandeshwar 
Kothw and the case falls within e, 63 of the 
Indian Contract Act. Mr. Langford James 
argues that such a contract was not 
pleaded in the plaint, but on reading the 
plaint it is clear that the contrast set up 
was not confined to that made tat Nandesh- 
wer Kothi. The Will of 1903 was recited in 
the plaint and described as an instrument 
containing the material terms and condi- 
tions of plaintiff's adoption, and as executed 
though in varied form in pursuance of the 
agreement" of Nandeshwer Kothi, and 


(15) 30I A 238, 310 57, 80. W N 41, 5 Bom 
L. R, 838, 13 M. L. J. 389, 8 Sar, P. O J 554 
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when all the necessary facts are set out in 
the pleadings, 16 is for the Court to ascer- 
tain what the actual contract entered into 
between the parties was. 

In this view of the case it is not necessary 
to go into the question whether any 
specific trust was created in favour of Ram 
Raja so as to bring in the operation of s. 310 
of the Indian Limitation Aet or to hold that 
there was no period of limitation prescrib- 
ed to enforce the trust. It is doubtful 
whether s. 10 does apply tothe facts of the 
present case or whetherany specifie trust 
was created in favour of Ram Raja, but as 
I have said, it is not necessary to consider 
that question. 

Àn argument was addressed to this 
Court on behalf of the plaintiff respondent 
that on a true construction of the Will of 
1904 the plaintiff is entitled to succeed, 
apart from the question of the agreement 
under which he was adopted. It is con- 
tended that the Will of 1904, 
incorporates the Will of 1901, and under 
that Will the plaintiff would be entitled to 
succeed as adopted son, and arguments 
were advanced by both sides as regards the 
legal effect of the revivaland republica- 
tion of Wills. In my opinionit is not 
necessary to consider this question in 
detail, The learned Subordinate Judge in 
one part of his judgment says that in 1904 
the Rani got a Will 1n her favour by which 
Ram Raja was disinherited but ina later 
part in dealing with issue No. 23 the learn- 
ed Subordinate Judge has held that there 
is nothing in the last Will, meaning the 
Will of 1904, disinheriting Ram Rajaand 
as the first Will, that is to say, the Will of 
1901 was re-established he was of opinion 
that on a construction of the two Wills Ram 
Raja was entitled to claim the estate and 
recover possession from the Ranion the 
basis of para. 2 of the first Will, The 
learned Subordinate Judge seems to be 
under the impression that there were two 
Wills, vız., one of 1901 and the other of 1904 
and he talks of the first Will being re- 
established and he finds that the two Wills 
contain nothing which would amount to a 
disinheritance of Ram Raja. Asa matter 
of fact, a man can only leave one last Will, 
Such last Willmay be contained in more 
than one document, but there cannot be 
two last Wills. By the Willof 1903 the first 
Will of 1901 was specifically revoked. 
Therefore in 1903 Ram Raja could not 
claim to inherit the property under the Will 
of 1901. In factit is clear from the Will of 
1903 that it was executed for the purpose 
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of revoking the Will of 1901 and of giving 
a title to Ram Raja under the Will of 1903. 
Let us now see what is the effect of 
the Will of 1901. This Will (Ex. 6) 
begins by referring to the two Wills of 
1901 and 1903 and sets out as follows: —"[ 
do not now expeet that Ram Raja after my 
death will preserve [really ‘will uphold’ 
(quaim rakhen)literally willmaintain] the 
masat with name and fame according to 
my views. Therefore, I retain (really “I 
uphold” (qaim rakhtathun) the Will executed 
in favour of Rani Chhatra Kumari, “Accord- 
ing to the contents of the same” (meaning 
the Will of 1901) “Rani Chhatra Kumari 
Devi will be the malik after me and if I 
get no son she willadopt one," Again at 
the end he cancels the Will of 1903 and 
provides that the Will of 1901 “shall 
remain upheld and reinstated (qaim wo 
bahal rahega)”. It may be remarked that 
the translations in the paper-book exhibit 
traces of the great haste with which the 
paper-book was prepared and require 
revision. Now, this can have but ono 
meaning. Ram Raja who wasmade the 
proprietor after the life estate of the Raja 
under the Will of 1903 18 now considered 
inadequate to uphold the prestige of the 
estate and, therefore, Rani Chhatra Kumari 
is made the malık after the death of the 
Raja, The effect of this provision in the 
Will of 1904 clearly is to substitute Rani 
Ohhatra Kumari in place'of Ram Raja as 
the person who will be the proprietor of 
the estate after the death of the Raja. No 
doubt the Rani was to be the proprietor 
“according to the contents (a bettertransla- 
tion in *terms')"of the first Will, wz.,with the 
limited right of an owner for lıfe, but there 
can be no doubt that theintention ofthe 
testator was to disinherit Ram Raja. This 
intention 18 clear when we bearin mind 
the fact that itis the common case of both 
sides that the Rani had unbounded in- 
fluence over the Raja, that the Will of 1904 
was executed in Oalcutta under circum- 
stances which can only lead to the inference 
that the object was to keep it concealed 
from Kanchhi Maya and all of her party, 
andthat the execution of this Will was 
part of a scheme to disown the adoption of 
Ram Raja and not to allow the estate to 
pass to him after the death of the Raja. It 
was a part of the same scheme as led to the 
execution of the deed of gift of the entire 
estate to the Rani, to the application for 
registration of her namo on the basis thereof, 
to the execution of the mukarrari of the 
$1 villages in her favour to the subsequent 
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withdrawal of the application for registra- 
tion of the Rani's name, and to the inter- 
view with the Collector at Motihari and the 
entry in the Raja's diary and the letter of 
the Raja to the Ram giving an account 
of his interview with the Oollector. There 
can be no possible doubt that the object 
of executing the Will of 1904 was to 
disinherit Ram Raja and it can by 
no means be construed as giving a title to 
Ram Raja. Itis not necessary to consider 
the various cases cited by the parties asa 
guide to the3construction of the document. 
The Will of 1901. was made a part of the 
Willof 1904 and was incorporated into it, 
and it is a case of incorporation under s. 31 
of the Indian Succession Act (X of 1865) 
which has been made applicable to Wills of 
Hindus by s.2 of the Hindu Wills 
Act (XXI of 1870), and not a case of revival 
or republication as has been contended be- 
fore us, Hvenif it be considered to bea 
case of revival we have to read the two 
documents of 1901 and 1904 as one Will and 
on atrue construction thereof I am clearly 
of opinion that the intention of the testator 
was that the estate should go tothe Rani 
after his death and not to Ram Raja. All the 
cases and the rules of construction of docu- 
ments are mere guides to enable the Court 
to determine the tiue intention of the testa- 
tor and there can be no doubt that 
the intention of the testator in execute 
ing the Will of 1904 was to dis- 
inherit Ram Raja, It is not, therefore, 
necessary to refer to those cases as in my 
opinion Ram Raja cannot succeed on the 
basis of the Will of 1904, The point, howe 
ever, is not of such importance inasmuch 
as he has been held to have acquired a legal 
title by the agreement and the &doption 
which have been found in his favour, 

The next pointis the title of the Rani 
under the mukarrari patta of the 12th of 
June, 1905, (Ex. SS). By this document the 
Raja gave her a mukarrari for life of 31 
villages. The learned Subordinate Judge 
has held that this mukarrarı lease 18 ım- 
operative as against Ram Raja, Asa legal 
title was acquired by Ram Raja to the 
entire estate by the fact of his adoption and 
the agreement, 16 15 clear, that this mukar- 
rarı lease ıs inoper&tive and cannot be 
enforced against Ram Raja after the death 
of the Raja The mukarrart was valid dur- 
ing the lifetime of the Raja but after 
his death 16 has no effect as against Ram 
Raja. If the title of Ram Raja had been 
established under the Will of 1904 and 
not under the agreement then this mukars 
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rari lease would have been valid as against 
Ram Raja; but having regard to the find- 
ings arrived at by meit is clear that the 
Rani connot retain possession of the 31 vil- 
lages under this mukarrarz lease. 

The next point has reference to the Rani's 
claim in respect of two villages Dainmarwa 
and Bargaon. This has been dealt with 
by the Subordinate Judge under issue 
No. 18. The Rani claims the right of a mort- 
gagee in possession under two zarpeshgi 
deeds, one dated the 18th July, 1870 (Ex. 
RR) and the other dated the 11th March, 
1893, (Ex RRI) executed by Raja Prahlad 
Sen and Rani Raj Kumari Devi respective- 
ly in favour of Lalman Rai and another in 
consideration of Rs. 1,401 and Rs. 34,000 
respectively (apparently the  zarpeshgr 
mentioned 1n the sale proclamation already 
referred to), The Rani claims to have paid 
these twosums to Lalman Raiand to bein 
possession as zarpeshgidar, The plaintiff's 
case is that these two zarpeshgis were paid 
off by the Raja himself. The learned Sub- 
ordinate Judge has held that the money 
paid by her has not been proved to be her 
own personal money and he has held that 
these two mauzas are held by the Rani as 
part of the Ramnagar estate, I am unable to 
agree with this finding of the Subordinate 
Judge. The  plaintifi8E own witness 
Brahmadeo Lal stated that the Rani had pur- 
chased the zarpeshgi right of Lalman Rai. 
No doubt he stated that she paid the two 
sums of Rs. 34,000 and Rs. 4,000 from the 
money of the Raja, but on the question be- 
ing repeated he said that the Raja gave her 
the money. Then he stated that the real 
purchaser was Raja Mohan Bikram. In his 
cross-examination he states that the sum of 
Rs, 34,000 was deposited in Oourt to the 
credit of Lalman Rai and the Rani was the 
depositor and the sum of Rs 4,000 was also 
deposited in Court by the Ran: ın the lıfe- 
time of the Raja and that the Rani has been 
collecting the rents of those two mauzas, The 
khewats of the finally published Record of 
Rights in respect of these two villages (Exs. 
O and O29) stand in the name of Rani 
Ohhatra Kumari as the ezarpeshgidar and 
they carry a legal presumption of correct- 
ness. No evidence worth the name has 
been adduced on the part of the palintiff to 
rebut this presumption. The learned Sub- 
ordinate Judge has placed the entire onus 
upon the defendant to prove that the money 
she deposited in favour of Lalman Rai was 
her money. There he is clearly wrong. It 
was for the plaintiff to prove that the money 
was the money of the Ramnagar Raj, and 
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there is no evidence on the point. We know 
that the Rani had separate property and 
separate funds of her own, She was in a 
position to advance the two sums of 
Rs. 34,000 and Rs. 4,000 from her own funds, 
and in the absence of any evidence on the 
part of theplaintiff it must be held that these 
two villages are in the possession of the Rani 
as zarpeshgidar and she would be entitled to 
retain possession thereof so long as the 
earpeshgvi8 not paid off. 

The learned Subordinate Judge has 
made a decree directing the Rani to render 
accounts of all income and expenses of the 
estate for the period from the Raja's death 
up to the date on which the suit was | insti- 
tuted. An objection is taken that the ac- 
count can be taken only for a period of 
three years before the institution of the 
suit and not from the date of the death of 
the Raa. This account has been ordered to 
be taken in order to determine whether the 
money detailed in schedule E to the plaint 
is the saving of the estate or the personal 
money of the Ranior of the other persons 
in whose namethe deposits stand in the 
Banks or the Government Securities and 
war bonds stand. Inthis also the learned 
Subordinate Judge seemsto have fallen 
into an error. I have found that the pos- 
session of the Rani has been adverse to 
Ram Raja from the date of death of Raja 
Mohan Bikram, If the Rant has been in 
adverse possession and has appropriated 
the income of the estate as a person in ad- 
verse possession, the claim of the plaintiff 
in so far asthe cash 1s concerned 18 barred 
by three years’ limitation, He can only 
claim the income and profits of the estate 
for a period of three years before the insti- 
tution of the suit by way of mesne profits, 
and cannot ask the Rani to render account, 
It 18 contended by Mr. Pugh that there can 
be no limitation inasmueh as the Rani is 
in possession as executrix and an executrix 
is bound to render account for the full 
period during which she has been in 
possession as such. The Rani no doubt 
1n para. 43 of her written statement claims 
to remain in possession as executrix, but 
the real case made by her is that she 1s the 
malik under the Will of 1904. She is thus 
a trespasser and the plaintiff treats her as 
such and claims possession as the rightful 
owner, and a claim against a trespasser for 
the rents and profits fora period beyond 
three years of the suit is barred by limita- 
tion. The direction, therefore, as regards 
the taking of the accounts must be set aside, 

This necessitates an inquiry as regards 
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the plaintiffs’ claim to the funds standing 
in the name of the Rani and the other per- 
sons and:detailed in schedule E to the plaint. 
The learned Subordinate Judge seems, to 
be inclined to hold that the funds belonged 
to the Rani, but has cometo no distinct 
finding thereon. lamofopinion that the 
plaintiff cannot succeed in his claim ın res- 
pect of those funds unless he satisfactorily 
establishes that they are funds belonging 
to the Ramnagar Ray and the onus is entire- 
ly upon him to do so. The learned 
Subordinate Judge must bedirected to try 
the issues Nos.17 and 21 in so far as the 
claim of the plaintiff in respect of monies 
standing in the name of the defendant No. 
land the defendants Nos. 3and7 are con- 
cerned. 

As regards the money standing in the 
name of the defendant No. 2, Maiyan 
Dalip Rajeshwari Devi, the Subordinate 
Judge hascome to the finding that no 
portion of the money shown 1n schedule E 
is the defendant No. 2's own pro- 
perty, but that the Rani deposited money 
jointly in her own name and in the 
name of her sister the defendant No. 2 
and purchased war bonds in her name, 
Maiyan Dalip Rajeshwari has preferred 
an appeal against this portion of the 
finding of the Subordinate Judge and 
her appeal is No.35 of 1928, Thelearned 
Subordinate Judge has found against her 
on three grounds, viz, (1) that she has 
not examined herself, (2) that she has 
not produced her account-books, and (3) 
that she 1s a person of no means. He 
has thus thrown the entire onus upon the 
defendant No. 2 to prove that the money 
Standing in her name was not her money, 
in other words, that the apparent state 
of things is not the real state of things. 
In this he is clearly wrong. The money 
must be presumed to belong to the 
person in whose name it stands, 
the person claiming it must prove that 
it belongsto him. The evidence given by 
the plaintiff consists of the deposition 
of certain witnesses who say that the 
defendant No. 2 had no means and could 
not deposit such large amounts, Amar 
Bahadur Mull states that Maiyan Dalip 
Rajeshwari had no money of her own 
and that her husband wasa poor Thakur 
by caste. Her case is that she has pro- 
perty of her own and that she got some 
property from her father Raja  Puran 
Ohand. In his  eross-examination Amar 
Bahadur Mull confesses his ignorance as 
to whether ghe got any property from 
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her father and states that he made no 
inquiry into the matter. Raja Gupta 
Bahadur, cousin of defendants Nos. 1 
and 2, who now holds as heir male the 
Garoon Kote Raj of Raja Puran Ohand 
Khan, father of the defendants Nos. 1 
and 2, suggested in examination-in chief 
that the defendant No. 2 had no means 
of her own, but in eross-examination was 
obliged to say “I know that he” meaning 
Raja Puran Ohand “gave away some of 
his properties in Garoon Kote by writing 
to them” meaning his two daughters Dalıp 
Rajeshwari the defendant No. 2 and 
Jog Rajeshwari the mother of the defend- 
ant No.7. In further cross-examination 
he stated that the two daughters received 
income of those properties which amount- 
ed to Rs, 3,000 in cash for each witha 
certain quantity of grains, and he ad- 
mitted that they had been getting the 
income till now. Puran Mahadwariya 
states that Mayan Dalip Rajeshwari had 
noincome of her own and no means ta 
deposit money in any Bank. Suba 
Garurdhaj Khan makes a similar state- 
ment, but in his cross examination he 
states that he does not know if Puran 
Ohand Khan gave any properties to each 
of his daughters and he does not know 
what property or money Maiyan Dalip 
Rajeshwari has. Gopal Narain states that 
he knows what the different sums are in 
deposit in different Banks name of 
Dalip in the Rajeshwari Devi and others 
and that all such sums are funds belong 
to the estate. This is the whole of the 
evidence on the side of the plaintiff, 
On the other hand, Rani Chhatra Kumari 
in her deposition states that she had 
no concern with the money in the Banks 
and the war bonds standing in the name of 
Dalip Rejeshwari, and of the money 
standing in her name and in the name 
of Dalip Rajeshwari jointly, half belongs 
to her and half to Dalip Rajeshwari. We 
find that on the 23rd of April, 1907, the 
defendant No. 2 advanced a loan of 
Rs. 35,000 in Oalcutta to Raja Mohan 
Bikram under a handnote (Ex. AAA) 
It is suggested that this money really 
belonged to the Rani and she took the 
handnote in the name of her sister. It is 
a mere suggestion and there 18 absolutely 
no evidence in support of it. I must, 
therefore, hold that the plaintiff has 
failed to prove that the deposits in the 
Banks and the war bonds standing in the 
name of the defendant No. 2 are pro- 
perties belonging to; the Ramnagar Raj 
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to which he is entitled, and this portion 
of his claim must be dismissed and 
Appeal No. 35 of 1928 decreed with costs in 
this Oourt as well as in the Court below. 
There is one small point in the Rani's 
appeal as regards costs. The learned 
Subordinate Judge has decreed the suit 
against ber with costs and has directed 
Pleader's fees to be calculated at ten 
percent. on the value of the suit with 
the result that the amount of costs 
awarded to the plaintiff has come up to 
Rs. 2,02,117-11-9 out of which Pleader's 
costs alone amount to Rs. 1,77,779-5 0. 
The matter of costs 1s no doubt entirely 
jn the discretion of the Court. The 
case 18 also an important one and it was 
heard in the trial Court for four-and- 
&-half months, buttaking allthese facts 
into consideration I am of opinion that 
the costs awarded are excessive and 
that Pleader's fee in the Court below should 
be calculated at five instead of ten per cent. 
as directed by the Subordinate Judge. 
Appeal No. 43 of 1928 arises out of 
the rent suit brought by the Rani for 
the realisation of the rent reserved under 
the sadhauapataua deed for Rs. 2,00,000 
executed in favour of Kanchhi Maya. 
As it has been found that Ram Raja 
who is ın possession of the sadhaua 
properties as successor-in-interest of 
Kanchhi Maya is also the owner of the 
proprietary interest as the person entitled 
to the Ramnagar Raj, it is clear that he 
is not liable to pay any rent to the Rani. 
The result is that in Appeal No, 34 of 1928 
the decree of the learned Subordinate 
Judge wil be modified to the extent ın- 
dicated above, In other words, the declara» 
tion made by him that plaintiff Ram Raja 
js entitled to the entire estate Ramnagar 
described in schedule A of the plaint, but 
excluding the seven villages Nos. 32 to 38 
as described in schedule A of the 
Ranrs written statement and also ex- 
cluding the two mukarrat villages Dha- 
dhidhanewan and Pipra that have been 
found to belong to the defendant No, 2 
Dalip Rajeshwari, and the direction that 
the plaintiff do recover possession of the 
estate thus decreed from the defendant No, 
Lis affirmed. It will be declared that the 
Ranidefendant No. 118 entitled to retain pos- 
session ofthe twovillages Dainmarwaand Bar- 
gaon as zarpeshgidar until repayment of the 
sarpeshgw of Rs, 34,000 and Rs, 4,101 The 
declaration made by the Subordinate Judge 
to the effect thatthe plaintiff is entitled to 
yecover from the Rani all savings and 
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accumulations made byher out of the income 
of the estate since the time of Raja's death 
which took place on the 18th April, 1912, up 
to the date of the institution of this suit 
will be set aside and a decree will be made 
for mesne profits for three years before 
sut, the amount of which will be 
determined by the Subordinate Judge. 
The direction relating to the pass- 
ing of & preliminary decree against the 
defendant No.1 directing her to render 
accounts of all incomes and expenses of 
the estate for the period from Raja's death 
up to the dateon which the sult was 
instituted is also set aside The determina- 
tion of the question involved in issues 
Nos. 17 and 21relating to the question whe- 
ther the funds set out 1n schedule E attached 
tothe plaint form part ofthe Ramnagar 
Estate is remitted to the Subordinate 
Judge with reference to such funds as 
stand inthe name of persons other than 
the defendant No. 2, Mayan Dalıp 
Rajeshwari Devi, and as regards the funds 
standing in the name of the defendant No. 
2 it will be declared that the plaintiff has 
failed to prove that he is entitled to the 
same, and his suit to that extert will be 
dismissed. The direction not to withdraw 
or deal with the money in deposit mention- 
ed in schedule E will be withdrawn. The 
declaration that the defendant No. 1 has 
no right to adopt as son any other boy to 
her late husband and the perpetual injunc- 
tion issued restraining her from doing so 
will stand. The direction regarding 
mesne profits fromthe date of a suit will 
stand with the modification that such 
mesne profits will be calculated from the 
date of suit up to the 25th August, 1927, 
which isthe date admitted by both parties 
on which Ram Raja actually took possession 
of the Raj. The direction for recovery of 
all costs of the suit from the defendant 
No. l alone will also stand but the amount 
of costs awarded in the Court below will be 
reduced by allowing Pleader's fee at five 
per cent, instead of ten per cent. As 
regards costs of this appeal, the appellant 
will pay to the respondent Ram Raja half 
his costs and will bear her own costs. 

Appeai No. 35 of 1928 is decreed with 
costs against Ram Raja in this Oourt as well 
asin the Court below Pleader's fee in the 
Court below being calculated at five per cent. 
Appeal No 43 of 192818 dismissed with costs, 

Macpherson, J.—I agree. 

A, Appeal No. 64 allowed in part. 

Appeal No. 45 allowed, 
Appeal No. 43 dismissed, 
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PATNA HIGH COURT. 
Lerrers Parent APPEAL No. 5 or 1926, 
August 14, 1929. 

Present :—Mr. Justice Das and 
Mr. Justice Rowland 
SADHU BEHERA-—PIAINTi:FF— 
APPELLANT 
Versus 
DIBAKAR TARAI AND OTHERS — 
DsFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s 11, Expl 
IV—Mortgage swit—Pursne mortgagee with paramount 
title wmpleaded as pursne mortgagee—Omussion to set 
up paramount trttle—Res judicata—Seiting up such 

title but not proving at, effect of 

A sold a portion of his holding to B and then 
moitgaged the entire holding to C He again mort- 
gaged to B that portion of the holding which had 
not been sold to B C instituted a suit to enforce his 
mortgage immpleading B as a puisne mortgagee B 
filed a written statement asserting his prio: purchase 
but did not appear at the trial An ez parte decree 
for sale was passed and C purchased the holding 
at the sale B subsequently sued C for recovery of 
possession of the holding on the basis of his piior title 
by purchase. 

Held, that the suit was not barred by the rule of 
res judicata [p. 357, col 1] 

Das, J —As a general rule a paramount title 
cannot be drawn ın controversy In a mortgage action 

But ifa defendant in a mortgage suit sets up a 
paramount title and without objection goes to trial 
upon that issue, neither paity can afterwards say 
that the issue was irrelevant 

Where a plaintiff ina mortgage action alleges a 
distinct case in his plaint in derogation of the 
priority which may be claimed by the defendant and 
seeks in his suit to displace that prior title and 
postpone it to his own, 1t 1s incumbent upon the 
defendant to establish his priority, and if he fails to 
do so, he will not be allowed to try that question in 
8 subsequent suit of his own 

There 18 no rule of law, however, that a defendant 
being a subsequent incumbrancer or the purchaser of 
the equity of redemption 1s bound toset up as defence 
that he has alsoa paramount title lfin sucha suit 
he does not invite the Court to decide the question 
of his priority he will not be precluded from rais- 
ing the question of his priority in a sui of his own 
Lp 357,0018 1 & 2] 

Radha Kishun v Khurshed Hossein (4) and Radha 
Kunwar v Reoti Singh (5), followed 
, Srv. Manta Seal v Bwndubasww Dası (1), dissented 
rom 

Hare Krishna v Robert Watson & Co (6), Sit Gopal 
v Pirthi Singh (7) and Nilakant Bane jy v Suresh 
Chandra Mullick (8), explained 


Letters Patent Appeal against a judgmeni 
of Mr, Justice Ross, in 8. A No. 50 of 1926, 
dated the 4th February, 1928, reversing that 
of the District Judge, Outtack, dated the 
25th May, 1926, affirming that of the 
MAR Outtack, dated the 22nd January, 


i The judgment of Ross, J., was as fol- 
ows :— 

One Kapil Samal had a holding of 70 
acres part of which was plot No, 207 
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measuring ‘0520 scres. In 1897 he sold his 
plot No. 207 to Sadananda. In 1903 he 
mortgaged the whole property including 
plot No. 207 to Bhagwan Tarai In 1904 his 
son mortgageda portion of the property 
to Sadananda. Thesuccessors of Bhagwan 
Tarai brought a suit on their mortgage in 
1911 making Sadanandaa party. He filed 
a written statement setting up his prior 
purchase, but he did not appear at the 
trial and an ex parte decree for sale was 
passed and the property was sold ın ex- 
ecution of that decree and purchased by 
the decree-holders. Subsequently the 
plaintiff in the present suit purchased 
from the heirs of Sadananda in 1922 and 
the defendant No, 11 purchased from the 
decree- holders ın 1924. 


This is an appeal by the defendants and 
the only questionis whether the title of 
Sadananda by purchase in 1894 18 not 
barred by the doctrine of res judicata. The 
Courts below hava found that it 18 not 
barred, but on the authorities 1t seems to 
me clear that it ıs In Sre Manta Seal v. 
Bindubasint Dası (1) the plaintiff had two- 
fold capacities, he claimed uuder an ın- 
dependent settlement, and he also claimed 
asa purchaser of the equity of redemption; 
in the latter capacity he had been madea 
party to an earlier surt on the mortgage 
and the question was whether inthe later 
sult he could assert his title under the 
settlement, Mukerji, J., observed as fol- 
lows:—'It is clear that the rule that a 
question of paramount title cannot ba 
investigated in a mortgage suitis subject 
to exceptions see the case of Bhaja 
Chowdhury v. Chum Lal Marwari (2). One 
of the exceptioral cases is furnished by 
the litigation before us Here, the plaintiff 
was a defendant in the mortgage suit. He 
had a twofold character As purchaser 
of the equity of redemption he was pro- 
perly before the Court, as settlement holder 
from the superior landlord, he could set 
up a defence that the mortgage could not 
be enforced against the property in his 
hands. He did not take that defence and 
the result was that a decree was made 
for sale of the mortgaged property in his 
presence. The decree 18 operative against 
him and he wil be bound by the result 
of the salein execution In tbe present 
litigition, he seeks to avoid the docree 
and to make it inoperative, though 16 was 


(1) 76 Ind. Cas 517, 38 C.L J 183, A. I. R, 1921 
Oal 138 
(2) 5 O. 1, 3.95; 110, WN, 284, 
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passed in his presence and is obligatory 
upon him, Clearly sucha course is not 
permissible, if this suit were allow- 
ed to be maintained, the only pos- 
sible result would be a multiplicity of 
litigation.” The present case is stronger 
than that case, because Sadananda did 
actually plead his prior purchase, although 
he did not appear at the trial to make his 
plea good. In Mahomed Ibrahim Hossein 
Khan v. Ambika Pershad Singh (8) the facts 
were that a puisne mortgagee had paid off 
a prior zurpeshgi. Between the zurpeshgr 
and her mortgage there were four interme- 
diate mortgages. Suits were brought on 
three of these mortgages and in them 
puisne mortgagee was made a party, but 
did not plead her priority under the zur- 
peshgw. It was held in her own suit on 
her mortgage that her priority was gone. 
The learned Court below relied on the 
decision of the Privy Council in Radha 
Kishun v. Khurshed Hossein (4) but that 
case 18 clearly distinguishable on the ground 
that the prior mortgagee, whose security 
was not effected by hishaving been made 
a party in the suit of the second mortgagee, 
‘was a prior mortgagee only and there was, 
therefore, nothing for him to contest in the 
suit. But in the present case Sadananda 
being a puisne mortgagee was a necessary 
party and he had to plead his whole defence 
and that involved the question of the prior 
purchase. 

In my opinion the claim isclearly barred 
by the doctrine of res judicata The appeal 
is allowed and the suit 18 dismissed with 
costs throughout,” 

Mr. Navadwip Chandra Ghosh, for the 
Appellant. 

Mr. S. N. Bose, for the Respondents. 


JUDGMENT. 

Das, J.—As we are differing from the 
judgment of & Judge of this Oourt, if 18 
but mghtand proper thatI should give 
my reasons 1n support of the conclusion at 
which I have arrived. 

Ib 1s, I think, well established that the 
proper scope of a mortgage suit 18 
to cut off the equity of redemption and to 
bar the rights of the mortgagor and those 
claiming under him; and that a paramount 


(3) 14Ind Cas 496, 39 O 527, 11 M L T. 265, 
(1912) M W N 367, 9A L J 332, M Bom L R 
$80, 16 C W N 505,150 L J 411,22ML J 468, 
39 1 A 68(P C) 

(4) 55 Ind Cas 959, 470 662, 18 A L J 401; 
(1920) M W N 308, 38M L J.494, 11L W, 518, 22 
Bom L.R 557, 471 A 11, 28M L.T. 425,250 W 
N. 417 (P. C). 
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title cannot be drawn in controversy in 
sucha suit. The joinder ofa paramount 
claimant is irregular as it only tends to 
confusion; but the rule so stated is a 
rule of convenience, nota rule of law, 
nor of jurisdiction So upon this 
rule an important exception has been 
engrafted and it is this If a defendant ın 
a mortgage suit sets upa paramount title 
and without objection goes to trial upon 
that issue, neither party can afterwards 
say that the issue was irrelevant. The 
exception follows from what I have al- 
ready stated,namely, thatthe question is 
not one of jurisdiction but rather of the 
frame of the litigation and the scope of 1s 
enquiry. 

Mr. S N. Bose contends that there are 
two other rules established by the deci- 
sions of the Indian Courts of which we 
ought to take note. He contends in the 
first place that where a mortgagee institu- 
tesa sult upon a mortgage and cites a prior 
purchaser of a portion of the proper- 
ties a8 & party defendant in the mort- 
gage action, the suit itself shows that he 
18 seeking to displace the title of the 
prior purchaser and postpone ıt to 
his own. When the suit is so framed 
—so Mr. Bose argues—it 18 incumbent on 
the prior purchaser toset up his title to 
defeat the claim of the mortgagee; and ifhe 
fails in so doing he cannot afterwards be 
allowed to claim on his prior title. In 
my view there 18no substance in this con- 
tention. A question ‘of this nature fell to 
be considered ın Radha Kashun v. Khurshed 
Hossein (4), The facts in that case were 
as follows. There was a mortgage bond in 
favour of the Sahus dated the 28th Apri, 
1894. In 1906 the Sahusinstituteda suit 
to enforce the mortgagebond. The plaint- 
1ff as the holder of a mortgage bond dated 
the 13th May, 1892, was a party in that 
litigatiop. He did not, however, set up 
his mortgage bond in that suit with the 
result that the Sahus obtained a decree in 
the absence of the defendants. Subsequent- 
ly the plaintiff sued to enforce his mort- 
gage of the 13th May, 1892, and it was 
contended on behalf of the Sahus that the 
plaintiff should have made his mortgage- 
deed of the 13th May, 1893, a ground of 
defence tothe former suit and so he was 
barred from suing on if under Expl. 
IV of s. llof the Civil Procedure Code. 
In dealing with this argument it was 
pointed out by the Judicial Committee that 
the plaintiff's position in the former surt 
was that he wasaprior mortgagee witha 
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paramount claim outside the controversy of 
the suit unlesshis mortgage was impugn- 
ed and that consequently to sustain the 
plea of res judicata it was 1ncumbent on the 
Bahus ın the circumstances of thecase to 
show that they sought 1n the former suit to 
displace the plaintifi’s prior title and 
postpone ıt to their own, and that for this 
16 would have been necessary for the 
Sahus as plaintiffs in the former suit to 
allege a distinct case in then plaint in 
corse of the present plaintiff's prior- 
ity. 

In this case the plaintiff was undoubted- 
ly a party to the former suit; but itis not 
suggested that plaimtiffs 1n the former suit 
alleged a distinct case ın their plaint m 
a a of the present plaintiffs pricr- 
165 

This 1s not disputed by Mr. S. N. Bose, 
but he contends that although this may 
be so where the prior claimant is a mort- 
gagee the rule ıs different where the prior 
claimant 18 a purchaser and he argues that 
a reference to 8 t6 of the Transfer of Pro- 
perty Actin the judgment of their Lord- 
sbips of the Judicial Committee shows 
that their Lordships intended to confine 
their decision to a case where the prior 
claimant wasa mortgagee It 1s true that 
in the present case the plaintiff claims 
title under a prior purchase and not under 
a prior mortgage; but, 1n my opinion, the 
decision of their Lordships of the Judicial 
Committee cannot be distinguished on this 
ground Infact there 1s another decision 
of the Judicial Committee which complete- 
ly meets the point taken before us 
by Mr S. N. Bose. I refer tothe decision 
in Radha Kunwar v Reoti Singh (5) The 
facts were'as follows.— The plaiatifis sued 
to enforce a mortgage executed in their 
favour and they cited as a defendant a 
person who relied upon a conveyance ex- 
ecuted in his favour by one Hukum Singh. 
The question in the litigation was whether 
Hukum Singh had any title to convey to 
the defendant. It willbe noticed that the 
defendant did not claim under a prior mort- 
gage, but heclaimed under a conveyance; 
Bud if he could make good his claim, then 
the plaintiffa would be unable to sell that 
portion of the property which was claimed 
by the defeadant. Now Mr. 8 N Bose's 
argumentis that 1n these circumstances the 


(5) 35 Ind. Cas 939, 38 A 488, 14 A L J. 1002, 
$00 W N 1279,20M L T 211, (191602 M W 
200, 31 M L J 571,18 Bom L R 850,24 O L J.303, 
b L. W.456, 43 I. A. 187 (P, O.). 
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prior purchaser becomes a {necessary party 
and is boundto setup his prior title. In 
the case which I am considering the prior 
purchaser did set up his title, but what is 
of importance 18 that their Lordships of 
the Judicial Committee definitely stated 
that “this Joinder of these parties was 
irregular, and that it could only tend to 
confusion”. 

I read this decision as clearly laying down 
that the prior purchaser was not bound in 
law to set up his title in a mortgage action. 


It was then contended by Mr. S. N. Bose 
that where a defendant has a twofold 
character, (1) as a subsequent incumbrancer 
and (2) as the holder of a paramount title, 
as he is a necessary party tothe mortgage 
action as the subsequent encumbrancer, he 
is bound to set up his paramount title in 
the mortgage action, and, 1f he does not do 
so, he will not be allowed to set ıt up sub- 
sequently ın a sult o* hisown. His argu- 
ment finds support from the decision of the 
Oaleutta High Court in Sri Manta Seal v. 
Bindubasint Dası (1) but I am unable to 
agree with the decision of the Calcutta 
High Court in that case, In deciding in 
favour of the view which is now advanced 
before us by Mr. S N Bose, Mukerji, J., 
professed to follow the decision of Banerji, 
J., ın Hare Krishna v. Robert Watson & 
Co, (6). According to Mukerji, J., what 
was actually decided in Hare Krishna v. 
Robert Watson & Co (6) wasthat where a 
subsequent incumbrancer 18 cited as a 
defendant in a mortgage action and that 
subsequent ineumbrancer has also 3 para- 
mount title, 16 18 his duty to set up his 
paramount title 1n mortgage action, 
great respect this was not the decision 1in, 
Hare Krishna v Robert Watson & Co, (6). 
The facts in that case were as follows. 
Defendants Nos. 1—4 had mortgaged 
certain jotes to the plaintiffs. The plaintiffs 
sued to enforce the mortgage and cited, 
defendant No. 5 asa party defendant on 
the allegation that he was theassignee of 
the equity of redemption. Defendant No. 5 
did not offer to redeem; but he contested the 
suit on the ground that the mortgage was 
invalid against them because they happen- 
ed also to be the landlords and the jotes in 
question were not transferable by the 
custom of the village. In other words, 
defendant No 5 set up his paramount title, 
Itis pointed out in the judgment of Maclean, 
O J, that the plaintiffs 1n that suit might 


(6) 8 O. W. N. 365, 
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have asked to have defendant No. 5 dis- 
missed from the suit on the ground that he 
did not ask to redeem but set up a para- 
mount title But, asa matter of fact, the 
plaintiffs did not adopt that course. They 
met defendant No. 5 on the issue as to the 
validity of mortgage and were defeated on 
that issue, In these circumstancesit was 
held that the plaintiffs could not turn 
round afterwards and contend :that the 
issue was an irrelevant one and should not 
have been tried. I can find nothing ın the 
judgment of Banerji, J., to support the con- 
tention that where a person iscited as a 
defendant on the allegation thatheis a 
subsequent incumbrancer and that defend- 
ant happens to have also a prior title it 18 
incumbent on him to set up his prior title 
in the mortgage action. In my view if the 
scope of a mortgage action 1s properly 
understood there 16 no difficulty in appreci- 
ating the fact that the interest of a person 
claiming under a prior title is not the 
subject-matter of the suit, If this be 
recognised then it 18 impossible to take the 
view that because such a person happens 
also to be a subsequent incumbrancer, 16 18 
incumbent on him to set up his prior title, 
I should like to say one word on Sri 
Gopal v. Pirthi Singh (T) on which Mr. S. 
N. Bose strongly relied The facts of that 
case were as follows: The proprietor of a 
certain estate had executed three mortgages 
in favour of Phul Chand between 1868 and 
1870. Thereafter he executed five different 
mortgages, one in favour of Ishur Das on 
the 21st July, 1871, a second in favour of 
Murli Singh and Sarnam Singh on the 
30th August, 1872, a third ın favour of Ishur 
Das on the 7th February, 1874, a fourth in 
favour of Ishur Das on the 16th July, 1874, 
and the last in favour of Bhagwan Das on 
the 18th August, 1876 It appears that out 
of the money raised on the last mentioned 
mortgage Phul Chand was paid off Now 
this mortgage ultimately vested 1n. Musam- 
mat Jankithe wife of one Bechai Lal who 
was the son of Phul Chand  Musammat 
Jankiclaimed that her bond took preced- 
ence over all the bonds. In 1883 the heirs 
of Ishur Das commenced an actionon the 
bond of the 21st July, 1871, against the 
mortgagors only and in due course they 
obtained a decree for payment and 1f neces- 
sary forsale, In the same year Murli and 
Sarnam commenced an action on the bond 
of the 20th August, 1872, in which action 


(7) 24 A 429, 29 T A 118,6 O.W N 889, 4 Bom, 
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also the mortgagors were the only defend- 
ants and they also obtained alike decree 
for payment and if necessary for sale. In 
1888 the heirs of Ishur Das commenced an 
action against the mortgagors only under 
the charge of the 16th July, 1874,and they 
obtained a decree for payment and sale in 
default. It will be noticed that up to now 
no steps were taken to enforce the bond 
of the 7th February, 1874, In 1888 a suit 
was instituted to enforce the chargeof the 
18th August, 1876, andin this suit not 
only the mortgagors but also the holders 
of the prior incumbrances were made 
parties. The plaintiffin that suit sought 
to establish the charges of the 16th August, 
1876, as having priority over the earlier 
mortgages above referred to upon the 
ground that the money thereby secured 
had been borrowed to pay, and had been 
applied in paying the mortgages in favour 
of Phul Chand. Now on the facts as stated 
it is clear that the plaintiff in that action 
alleged a distinct case in his plait in 
derogation of the priority of the prior incum- 
brancers and distinctly sought to displace 
the prior title of those incumbrancers and 
postpone them to his own. It18 clear then 
that it was incumbent on the prior incum- 
brancers toestablish their priority in that 
suit, and that if they failed to do so they 
could not afterwards be heard to claim 
priority. This 1s clear from what was sub- 
sequently decided by the Judicial Com- 
mittee in Radha Kishun v. Khuashed 
Hossein (4), 

Now it appears that the prior incum- 
brancers actually contested the position 
taken up by the plaintiff in. that action 
but ıt so happened that the charge of the 
16th July, 1874, was not set up The 
claim to priority broke down the plaintiff 
in that action having failed to satisfy the 
Court that the earlier charges had been 
kept on foot, or that the money had been 
so applied. Thedecree gave the plaintiff 
judgment for payment against the mort- 
gagors and declared that in default of 
payment the plaintiff would be entitled to 
sell the mortgaged property after fully 
paying and satisfying the amount of the 
prior debts detailed at the foot of the judg- 
ment, namely, the bond in favour of Murli 
and Sarnam dated the 30th August, 1872; 
and the bond 1n favour of Ishur Das dated 
the 21st July, 1871, The bond of the 16th 
July, 1874, was not mentioned at the foot 
of the judgment, so thatit followed that the 
plaintiff in that litigation was entitled to 
sell the mortgaged properties free from the 
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claim of the 16th July, 1874. The question 
before their Lordships arose in a suit which 
was instituted to enforce the bond of the 
l6th July, 1874. The question was whether 
that bond was entitled to priority to that of 
the 18th August, 1876. It was held by the 
Judicial Committee that ıt was distinctly 
alleged in theformer suit that the bond of 
the 18th August, 1876, was entitled to 
precedence over the bond of the 16th J uly, 
1874. It was, therefore, the duty of the 
holder of the bond of the 16th July, 1874, 
to meet the case of the plaintiff in that 
action and to satisfy the Court that there 
was no foundation for the claim of the 
plaintiff in that litigation. Either the bond 
of the 16th July, 1874 was actually set up 
in that litigation or 1t was not. If it was 
set up and the case was wrongly decided 
then there was no remedy as the only 
remedy was to appeal from the wrong 
judgment, But if 16 was not setup it 
should have been set up since the suit on 
the bond of the 18th August, 1876, distinctly 
raised the question of the priority Now 
this 18 the whole of the judgment of the 
Judicial Committee and the principle laid 
down in that case was identical with that 
which was adopted by their Lordships of 
the Judicial Committee in the subsequent 
case of Radha Kishun v Khurshed Hossein 
(4) It does not support the argument of 
Mr. 8. N. Boso in this case 

1 have considered all the decisions which 
have been cited before us and my conclu- 
sions are these : 

(1) As a general rule a paramount title 
cannot be drawn in controversy in a mort 
gage action. 

(2) Butif a defendant in a mortgage 
suitset up a paramount title and with- 
out objection goes to trial upon that issue 
neither party can afterwards say that the 
issue was irrelevant. 

(3) Where a plaintiff in a mortgage 
action alleges a distinct case in his plait 
in derogation of the priority which may 
be claimed by the defendant and seeks 
in his suit to displace that prior title and 
postpone it to his own, itis incumbent upon 
the defendant to establish his priority; and 
if he fails to do so, he will not be allowed 
to try that question ma subsequent suit of 
his own. 

(4) There is norule of law that a defend- 
ant being a subsequent incumbrancer or 
the purchaser of the equity of redemption 
18 bound io setup asa defence that he has 
also a paramount title. Ifin such a suit 
he does not invite the Court to decide the 
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question of his priority he will not be 
precluded from raising the question of 
his priority in a suit of his own. 

I agree. therefore, that this appeal should 
be allowed and the judgment and the 
decree of the learned District Judge restor- 
ed. I agree also that the appellants should 
get their costs throughout. 

Rowland, J.—The subject-matter of 
this litigation 18 a small plot bearing 
No 207 with an area of about 1/20th of 
an acre in Outtack town. This plot origi- 
nally formed part of the holding of Kapil 
Samal. The plaintiff bases his title to 
it ona sale of this plot in “1897 to Sada- 
nand from whom the plaintiff purchased 
this plot in 1922, In the meantime Kapil 
had in 1903 mortgaged his entire holding 
including this plot to Bhagwan ‘Tarai. 
The area of the entire holding was ‘7576 acres, 
In 1904 Sadanand took from the son of 
Kapil a mortgage of another portion of 
the holding measaring “1460 acres. In 1911 
the successors of Bhagwan sued on his 
mortgage bond impleading Sadanand as 
a puisne mortgagee in respect of his 
mortgage of 1904 Sadanand filed a written 
statement 1n that suit asserting that he had 
purchased plot No 207 in 1897. Sadanand 
did not further contest the mortgage suit 
which was decreed in 1912, the holding 
was put to sale on the 2Uth September, 1915, 
and bought by the mortgagees who took 
possession in 1918 The present suit was 
decreed by the Munsif whose decision was 
upheld by the Distiiet Judge. An appeal 
to this Court was heard by a Single Judge, 
who has dismissed the suit on the ground 
that itis barred by the principle of res 
judicata, and the only point for decision 
inthis appeal is whether the principle of 
res judicata bars the suit 

Section 11 of the Civil Procedure Code 
provides 

“No Court shall try any suit or issue in 
which the matter directly and substantially 
in issue has been directly and substantially 
in issue in a former suit between thesame 
parties, or between parties under whom 
they or any of them claim, litigating under 
the same title, 1n a Oourt competent to try 
such subsequent suit or the suit ın which 
such issue has been subsequently raised, and 
has been heard and finally decided by such 
Court". 

The language of the section manifestly 
does not apply to the present case, for in 
the mortgage suit no issue was framed or 
decided as to Sadanand’s title, but Expl. 
IV is relied on which runs thus:— 


858 

“Any matter which might and ought to 
have been made ground of defence or 
attack 1n such former suit shall be deemed 
to have been a matter directly and sub- 
stantially 1n issue in such suit.” 

The point shortly ıs whether Sadanand 
in the former suit was bound to contest the 
suit on the basis of his prior purchase. 
For the appellant it is contended that he 
was not bound to doso. The suit was on 
a mortgage and his prior purchase gave 
him notan interest in the equity of re- 
demption but a paramount title, 


The general rule is that “a paramount 
title cannot be drawn into controversy in 
an action for foreclosure. An adverse 
claimant isa stranger to the security as 
well as to the estate in mortgage, who can- 
not be prejudiced in any way by asuit for 
foreclosure, which only seeks to cut off the 
interest of the mortgagor and rights subse- 
quently created by him. Whenever, there- 
fore, a paramount title is set up in an ac- 
tion for foreclosure the party who sets 16 up 
is dismissed from the action.” 


The rule is recognised in Nilakant 
Banery v Suresh Chandra Mullick (8) 
where a mortgage} suit had been brought 
and a previous purchaser of a portion of the 
property had been impleaded ; that pur- 
chaser claimed an adverse interest and 
urged that he had been added asa defend- 
ant without due cause, He was dismissed 
from the action and given his costs on the 
ground thatthe Court would not adjudi- 
cate on a question of paramount title The 
question of his paramount title became the 
subject of a subsequent litigation. In 
Radha Kunwar v. Reoti Singh (5) 1t 18 stated 
in the judgment of their Lordships of the 
Privy Council ° 

“The facts of this case are these . In 1884 
a mortgage was executed of certain proper- 
ty for a sum of Rs 2,000, with interest at 12 
per cent. On the 20th of November, 1909, 
the persons who were entitled to the bene- 
fit of that mortgage took proceedings in 
order to have 16 enforced. They claimed 
that the amount due upon the mortgage 
was Rs 28,494, and they asked for an 
order for payment of that sum against the 
defendant and a sale of the property. 
They made, as parties to that suit, not 
merely the people who claimed under the 
mortgagors but also certain people who 
had set up adverse claims to the mortgaged 


(8) 12 C. 414, 12 I A, 171, 4 Bar P. O J. 685 
(P. C). 
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property, among whom the appellant was 
one. Their Lordships think that this 
joinder of these parties was irregular, and 
that itcould only tend to confusion”. 

There can be no doubt that the general 
rule is that ina mortgage suit a question 
of paramount title is not a pro- 
per question for investigation, A party 
having a paramount title 18 not bound, if 
impleaded, to contest the mortgage suit on 
the basis of that title In Radha Kishun v. 
Khurshed Hossein (4) the plaintiff was a 
mortgagee who holding a prior mortgage 
had not contested a mortgage suit brought 
by a puisne mortgagee. It was contended 
that his subsequent suit on his own 
mortgage was barred by the principle of 
res judicata. Their Lordships rejected this 
ecntention, observing 

“To gustam the plea of res gudwata itis 
incumbent on the Sahus in the circumst- 
ances of this case to show that they sought 
in the former suit to displaceBakhtaur Mull’s 
prior title and postpone ıt to their own For 
this ıt would have been necessary for the 
Sahus as plaintiffs in the former suit to 
allege a distinct case ın their plaint in 
derogation of Bakhtaur Mull's priority. But 
from the records of thissuit 16 does not 
appear that anything of the kind was done”. 

In my opinion the principle of that deci- 
sion applies tothe case with which we are 
dealing; when the defendants brought 
their mortgage suit Sadanand filed a written 
statement alleging his prior purchase but 1t 
does not appear that the plaintiffs of that 
guit did anything toindicate that they did 
not admit the truth of the purchase alleg- 
ed by him. The ground on which it 18 
sought to distinguish these cases and take the 
present litigation out of the operation 
of the principle x that Sadanand 
had a dual title, being not only the holder 
of a paramount title but also having a subor- 
dinate interest in the equity of redemp- 
tion in virtue of his subsequent mortgage. 
There are several cases in which a party 
impleaded as a person interested in the 
equity of redemption has been held to be 
debarred ın a subsequent sult from setting 
up the paramount title which he had failed 
to set up ina previous suit. But those 
cases do not appear to lay down anywhere 
the principle that every party having both 
a paramount and a subordinate title must 
put his paramount title into controversy. 
I will examine the facts of thedecision In 
the case of Sr Gopal v Parthi Singh (T) 
the facts were that a certain property was 
subject to five successive mortgages, Of 
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these the first, third and fourth were held by the 
same party, the second and the fifth by differ- 
ent mortgages. The first mortgage was sued 
on and a decree obtained; the second 
mortgage was sued on, a decree obtained, 
and a portion of the mortgaged 
property was sold; the fourth mort- 
gage wassued on, a decree obtained and a 
part of the mortgaged property sold. 
In each case the subsequent mortgagees 
were not impleaded. A suit was then 
brought by the holder of the fifth mortgage 
who claimed priority over all the previous 
mortgages by virtue of the principle of 
subrogation and impleaded the prior 
mortgagees. The plaintiffs in that suit 
failed to establish priority and obtained a 
decree declaring her right to sell the mort- 
gaged property after satisfying the debts of 
the prior mortgagses as specified in the 
judgment The holder of the first, third 
and fourth mortgages got his first and 
fourth mortgages entered in this decree but 
not his third mortgage; ın fact, he remain- 
ed silent as toits existence. Subsequently 
when he sued on his third mortgage 1t was 
held that his suit was barred by the 
principle of res judicata. The circum- 
stances of that case were peculiar 
and involved considerations of the 
nature of those which arise 1n & suit for 
redemption. It was certainly not laid 
downas a general principle that every 
person having a paramount titleas well as 
a subordinate title must prove the former. 
The case was, in fact, one in which 
the Oourt had undertaken an inquiry 
into the paramount title of the holder of 
the first, third and fourth mortgages The 
plaintift having directly and distinctly claim- 
ed that there were no debts prior to the debts 
of the plaintiff, 1t was for the Court to 
decide and the Court did decide what 
previous debts had priority over the debt 
which was the subject-matter of the suit. 
In Mahomed Ibrahim Hossan Khan v. 
Ambika Pershad Singh (8) the plaintiff had 
brought a suit in 1900 on the basisof a 
mortgage bond dated the 17thFebruary,18¢8, 
secured on properties which had been the 
subject of prior mortgages dated 1879, 1880 
and 1888, respectively. The plaintiff claim- 
ed to have priority over those mortgages 
by virtue of the principle of subrogation on 
the ground that by the mortgage of 1888 a 
prior hypothecation dated 1874 had been 
satisfied and the hen kept alive. The 
thiee intermediate mortgages had already 
been the subject of three mortgage suits on 
which decrees had been obtaineC,in two 
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of those suits the holders of the plaintiff's 
mortgage had been impleaded as puisne 
mortgagees. The High Court observed:— 

“They were made parties as pune 
mortgagees who had the right to redeem. 
The plaintiff asked for sale of the mort- 
gaged properties free from the liens of all 
the puisne mortgages. The Oourt in the 
cases of Baijnath Singh and others directed 
that the property mortgaged to Dwarkanath 
Ray should not be sold unless the money 
payable to him was deposited ın Court as 
16 was found that he was a prior mortgagee. 
Yakub and his sisters did not set up their 
title as prior mortgagees on the basis of the 
zarpeshg: of 1874 the ground of relief ın the 
present action. Ifthey had the title now 
set up by the assignees, their omission to 
raise it ın the previous suits 18 under s. 13, 
Expl. II ofthe Code of Oivil Procedure 
abar to the plaintiffs now relying on their 
prior mortgage, even if they could get the 
benefit of a prior mortgage ". 

This decision so far as it referred to 
those of theintermediate mortgagees who 
had impleaded the plaintiffs in their suits 
was affirmed by the Judicial Committee who 
without discussing the matter at length 
observed that the High Oourt rightly 
dismissed the suit so far as it related to 
the properties the subject of those mort- 
gages The High Court had treated ıt as 
settled by the principle of Sri Gopal v. 
Partha Singh (7) and 16 seems to me that 
indeed the decision goes no further than 
the former case Both were instances in 
which the Court had definitely taken up 
aninquiry as to the priority «nter se of 
successive mortgagees, when that 18 done 
one of such mortgagees will not be allowed 
subsequently to set up another priority 
which he did not assert inthe former suit, 

Now let us see whether from the record- 
ed decisions any principle can be deduced 
to assist us 1n determining a case presenting 
inits facts a general similarity together 
with some points of difference, 

Elements common to both litigations 
were the existence of claim of two distinct 
titles and certain conduct of the litigant, 
disqualifying him in the subsequent suit. 
It cannot be that the mere existence of two 
titles inthe litrgant cansuppoit his dıs- 
qualification; the crucial point must be 
something ın his conduct If there is 
noticeable any particular point in the con- 
duct of the defeated litigant such as deserv- 
ed to be visited with disqualification, we 
may be not far outin supposing that that 
point is relevant to the decision. 
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Now in each of the cases examined there 
is an element of concealment; the party 
who subsequently claimed a paramount 
title had at the time of the previous mort- 
gage suit remained silent as toits existence. 
The effect of this might well be to permit 
the mortgagees to believe that the property 
was free of prior incumbrances and to cause 
them to act on such belief in purchasing 
the property. 

Now concealment of facts is the very 
matter which if certain consequences follow 
brings on the disqualification known as 
estoppel Section 115 of the Indian Evidence 
Act enacts that “when one person has, by his 
declaration, act or omission, intentionally 
caused or permitted another person to believe 
a thing tobe true and to act upon such belief, 
neither he nor his representative shall be 
allowed, 1n any suit orjproceeding between 
himself and such person or his represent- 
ative, to deny the truth of that thing”. 

Tf we ‘ind the same elementof conceal- 
ment present in the conduct of the defeated 
litigants in other cases of the kind, the 
inference that this element is material to 
the decision gains strength. 

In Sr: Manta Seal v. Bundubasini Das (1) 
a mortgagee had sued on his mortgage dated 
the 7th July, 1909, secured ona raryatı 
occupancy holding and had obtained a 
decree in presence of Srimanta who was the 
purchaser of the holding at asale dated 
the 15th December, 1909, in execution of a 
money decree In the mortgage suit Sri- 
manta had not disclosed that he had 
any other title than that of a purchaser 
of the equity of redemption but 
he subsequently sued alleging that he 
had acquired a title independent 
of the mortgage under a settlement from 
the superior landlord taken on the Ist 
September, 1910, It was held by the lower 
Courts that the settlement by the landlord 
was invalid, the holding not having been 
abandoned. In the High Oourt the 
decision was upheld on a different ground, 
namely, that the plaintiff was barred by 
the principle of res judicata as he had not 
set up his paramount title in the mort- 
gage sult. Just asin Sri Gopal v. Pirthi 
Singh (7) and Mahomed Ibrahim Hossein 
Khan v. Ambika Pershad Singh (3) 80 too 
in this case there was omission to disclose 
a title subsequently set up, which omis- 
sion might have influenced the mortgagee 
to buy the property at a higher price than 
he would have done had the threat to his 
title been known to him. The same 
element of concealment of an alternative 
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title was present in Bhaja Chowdhury vw 
Chunt Lal Marwari (2) and I have found 
no case similarly decided in which this 
element was absent If, as I think, this 
concealment of prior title which 1s com- 
mon to all these cases, 18 an element 
contributing to each decision, we can regard 
the results as embodying a principle satis- 
factory to conscience and not difficult to 
apply In the appeal we are trying, the 
facts differ from all the cases ofthis class 
in the absence of this element of conceal- 
ment, in the absence of omission to 
disclose the title subsequently asserted 
Weshould not, therefore, follow those 
decisions, 

In the judgment under appeal itis said: 
“The present case is stronger than that 
case, Sr; Manta Seal v Byndubaswa Dasi (1) 
because Sadanand did actually plead his 
prior purchase although he did not appear 
at the trial to make ıt good" 

With great respect to the learned Judge, 
Ido not think that the judgment can be 
supported The fact that Sadanand 
pleaded his paramount title 18 a pomt ın 
his favour aud not against him, he was 
bound to disclose his title, but he was 
not bound to prove it m the mortgage 
suit unless and until it was challenged 

Following the decision 1n Radha Kishun 
v. Khurshed Hossein (4) Ijwould allow the 
appeal, set aside the judgment of the 
learned Judge of this Oourt and restore 
the judgment and decree of the District 
Judge. 

The appellant will get his costs 

A. Appeal allowed, 


PATNA HIGH COURT. 
Finsr.Orvin ÁrPzAL No. 202 or 1926. 
March 21, 1929. 

Present:—Mr. Justice Kulwant Sahay and 
Mr Justice Fazl Ali. 

Thakur JAGADISHWAR DAYAL SINGH 
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denote non-permanency—Kabuliyat—Constructrion— 
Nature of tenancy—Refei ence to conduct and surround- 


mg circumstances 
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when applied to a tenancy do not necessarily, or 
indeed, at least ın tenancies originating before this 
century, even usually, connote that the tenancy 1s not 
permanent {p 364,col 1] 

The name of thika dowam 1s given ın the Record 
of Rights te a cultivating tenancy whieh has 
arisen after the deserticn of a village 
or part of a village by a khuntkattw founder's 
family and when a family settles down ona 
deserted village site and carries on reclamation 
on land already cleaed or partially cleared of jungle, 
& tenancy arises which will not be within the defini- 
tion of khuntkatt. but which will be permanent and 
non-resumable [zbid ] 

Periodical leases are just as consistent with the 
periodical settlement of the rent of a permanent 
tenure as With the fresh grant of the tenancy when 
the tenant’s right to hold it had expired. fp 366, 
col 1 

rhe mere fact that a tenancy is described as a 
tenure does not necessarily show that 1618 not perma- 
nent [p 365, col 1] 

Krishna Prosad Singh v 
followed 

(History and incidents of thika dowams discussed, ] 

Where the terms of the lease are ambiguous and 
the orginal purpose of the tenancy is not clear, 16 
will be open to the Court to refer to the conduct of 
the parties and other extraneous circumstances in 
order to determine the nature and the purpose of the 
tenancy [p 366,col 1] 

Piomoda Nath Roy v Aswr-ud-din Mandal (4), 
referred to. . KA 

Appeal against a decision of the Sub- 
ordinate Judge, Palamau, dated the Ist 
September, 1926. .— 

Messrs. S. Saran and B. B. Saran, for the 
Appellant. 

Messrs B. N. Mitter and Bajrang Sahay, 
for the Respondent. 


JUDGMENT. 

Fazl Ali, J.—This appeal is directed 
against the judgmentand the decree of the 
Additional Subordinate Judge of Palamau in 
the Title Suit No. 35 of 1925. The plaintiff 
is admittedly the proprietor of the Mauza 
Dipaua and his case is that the defendants 
are the temporary thikadars fof the mauza, 
that the last thika given to them 
expired on the 30th Bhado, 1320, but with 
the consent of the plaintiff the defendants’ 
ancestors and the defendants have been in 
possession of the property as thikadar 
from year to year on payment of Rs 500 as 
yearly rent. It is further alleged that 
during the survey and settlement operations 
the defendants Nos land z, 5 to 9, 13 and 
14 and ancestors of the other defendants 
cunningly got themselves recorded as 
permanent thrkadars and as the said entry 
has affected the plaintif'S title and thrown 
a cloud over 1t, 16 became necessary for him 
to institute tha suit. The ielief which the 
plaintiff thus claimed in the suit was that 
it may be declared that since the expiry of 
the last registered thika dated the 13th 
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Asarh, 1313 Fasli, the defendants were 
temporary thikadarsfrom year to year of 
the village Dipaua and that this thika 
was held by them on the conditions set 
forth in the registered kabulzyat 

The defendants contested the suit on the 
ground that the plaintiff had no cause of 
action and the suit was barred under s 42 
of the Specific Relief Act. They further 
stated that they were neither dowam nor 
temporary thikadars, but as they and 
their ancestors had been in possession of 
ihe village for a very long period and 
reclaimed lands therein, they had acquired 
the status of permanent ravyats They also 
impugned the registered kabulwat dated 
the 13th Asarh, 1313 Faslz,on the ground 
that it was taken from them by the plaintiff 
by fraud and undue influence 

The learned Subordinate Judge has 
found (1) that the defendants are the 
tenure-holders of the mauza and (2) that 
they cannot be treated as thikadars from 
year to year but they are dowam: thikadars 
having a permanent and non-resumable 
right although the rent which they are 
liable to pay may be enhanced 

Before proceeding to deal with the argu- 
ments advanced in this case by the learned 
Advocate for the appellant, I propose to 
review briefly the documentary evidence 
adduced in this case on behalf of the 
plaintiff by which he has attempted to 
show that the defendants cannot be 
treated as dowams thikadars of the village 
and thatthe survey entry in this respect 
is wrong. 

The earliest document in point of time 
which 18 on the record 18 a kabultyat (Ex 
5) executed by one Lala Bengal: Lal in 
favour of Thakur Mahadeo Singh pre- 
decessor in-interest of the plaintiff on 16th 
December, 1858 Thisdocument shows that 
the village was settled with Bengali Lal for 
a period of nine years (1267-1275 Fasl2) at a 
jama of Rs, 411 which was the Jama payable 
for the entire period Exhibit 6 is an 
ekrarnama executed by Bengali Lal on 
8th January, 1862,by which he bound 
himself as a thikadar of the village to 
appear before the revenue surveyors to get 
the mauza measured and to point out to 
them as well as to guard and keep in repair 
the pillars on the boundary line of the 
village. Exhibit 7 (a)is the thakbast map 
of Dipaua village prepared in the year 1862 
in which Bengali Lal is refered to as a 
thikadar under Thakur Mahadeo Singh 
Jagwdar. The next document in order of 
time ıs the kabulwat (Ex.2) executed by 
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Bhinak Mahton the ancestor of some of 
the defendants in favour of the ancestor of 
the plaintiff on 4th March, 1865, for a period 
of seven years (1273 to 1279) at an annual 
jama of Rs 61. It may be mentioned that 
one of the important clauses ın the kabulryat 


runs as follows:— 
that I) shall of my 


"I (declare 
own free will and accord settle and 
(im the land), 


cause others to settle 

cultivate ıt and cause others to cul- 
tivate it, cultivate the land and appropriate 
the produce thereof " This was followed 
by another kabulwat (Ex.1) executed on 
the 26th Apri, 1871, by Dudh Mahto and 
Bhinak Mahto, the ancestors of some of the 
defendants in favour of Thakur Mahdeo 
Singh for a period of nine years 1280 to 
1988 atajama of Rs &55-40 payable for 
the whole period. The next kabulwat 
(Ex 3) was executed in 1879 by Dudh 
Mahto and Bbhinak Mahton for a period of 
seven years from the beginning of 1287 to 
1293 atan annual jama of Rs. 120-1-0 It 
may be mentioned that this kabulwyat 
seems to have been executed before the 
expiry of the last kabuhyat and the period 
for which it was to be in force seems to 
shghtly overlap the period which was 
mentioned in the preceding kabuliyat, This 
kabulwat was followed by no other kabul- 
yat until the 20th June, 1106, when the last 
kabulvyat in the case was executed by a 
number of peisons who are either defend- 
ants ın the suit or are the ancestors of some 
of the present defendants. This kabuliyat 
recites that the executants had obtuined 
from the plaintiff a lease of the entire 
village Dipaua for a period of seven yeais 
from 1314 to 1320 at an annual rental of 
Rs. 449-30 Then comes the following 
clause :— 

“We, the said thikadars, our heirs and 
representatives whilst holding possession of 
our leasehold property should settle and 
cause others to settle therein, cultivate and 
cause others to cultivate the lands, ap- 
propriate the income and produce, pay the 
rent year after year, instalment after 1nstal- 
ment as per details given below to the said 
proprietor, his heirs and representatives 
and obtain acquittances therefor ". 

These are the documents on which the 
plaintiff relies in this case for showing that 
the defendants have always held periodical 
leases and cannot be treated as the per- 
manent thikadars of the village It m*y be 
mentioned that these documents were also 
placed before the Assistant Settlement 
Officer and the contentions of the parties 
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before him were precisely the same as in 
the present suit, The Assistant Settlement 
Officer, however, decided to record the 
defendants as dowam thikadars giving the 
following reasons for his decision : 

“Tt ıs clearly proved that this koiri 
family is holding the mauza for the last 48 
or 50 years and it has been proved satisfact- 
orily that these men have reclaimed almost 
the whole mauza though they are nof 
founders of it... So there is no doubt 
that these men are not like ordinary 
thikadars but they are reclaiming theka- 
dars. This tenure is of dowam1 character 
and has been inherited and partitioned like 
other immoveable property...... .... . These 
men have reclaimed most of the lands, 
constructed ahars, planted trees ete I, 
therefore, record this as dowama tkwkadar 

.» «st 18 non-resumable but rents can be 
enhanced through Court." 

Now, before proceeding further ın order 
to examine whether the survey entry can 
be held in this case to have been rebutted 
or not, itis important to consider what 18 
meant by the term dowami thikadar. Mr. 
Sifton in his Settlement Report of the 
Hazaribagh District has deseribed dowamt 
thika as follows. 

“The khuntkattt family may die out or 
leave the village at an early state and the 
same line of development may proceed under 
another non-khuntkattw manjh or a family 
may settle down on a deserted village site 
and carry on its reclamation of land already 
cleared of jungle. In neither of these cases 
will the tenure evolved in the village be 
by definition of a khuntkatt: nature, but ıt 
will be a permanent non-resumable tenure. 
The name given to this class of tenure in 
the Record of Rights 18 thika dowamt,” 

Mr. Sifton further quotes with approval 
the following description of a dowamt 
thikadar given by another Settlement 
Officer '— 

“The thikadars are found to have been 
in the village two or three generations or 
even more; their rents are indeed enhanced 
from time to time but the landlord never 
thought of disturbing his seizin. The 
purpose of the tenancy 1s mainly develop- 
mg an undeveloped country and the idea 
of ejecting thikadars at will 1s indeed too 
inconsistent with and defeata the very 
object of the lease The idea of ejecting 
him was never in the mind of the superior 
landlord. Time and tradition, custom and 
conduct of the parties, the very origin and 
object of the tenancies have thus impress- 
ed up on them anindelible stamp of per- 
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manency which it would be inequitable to 
ignore and unfair to deny." 

Agam, Mr Bridge in his Final Report of 
the Survey and Settlement Operations in 
the District of Palamau describes dowami 
thika as follows:— 


“Where a tenant has re-claimed and colo" 
nised a large area and held it over a long 
period of years, even though some of the 
characteristic features of headmanship or 
khuntkattw may be absent, it has been held 
by the Courts that he has a permanent 
right of occupancy in his tenure" 


The question asto what legal status a 
dowamı thikadar has, came upfor con- 
sideration before this Court in Krishna 
Prosad Singh v. Budhan Manjhi (1). The 
facts of that case were as follows. The 
landlord of a certain village brought a suit 
against certain persons who were described 
in the Record of Rights as dowam thikadars, 
The suit was brought for a declaration that 
the entry in the Record of Rightsdescribing 
the defendants’ holding as thika dowam and 
non-resumable was wrong and fora further 
declaration that the interest of the defend- 
ants was in fact a thika from the year to 
year and was resumable by the landlord 
who might legally evict the defendants after 
issuing due notice It appeared in evi- 
dence that in 1859, the original holder 
described his tenancy asa thika and that 
in 1882 he made an applicationfor a thika 
for four years on the ground that his exist- 
ing thika had terminated and he and the 
defendants had been holding over since the 
settlement then made with him. It further 
appeared that out of 58» acres ofland in 
the village the landlord was in actual pos- 
session of 418 acies and that the defendants 
between them held an area of about 44 acres 
which was actually cultivated by them and 
there was also another area of 124 acres which 
appeared to be 1n whole or part cultivated 
by ratyats holding under the defendants. 
The trial Court came to the conclusion that 
the interest of the defendants was rightly 
described in the Record of Rightsand that 
it wasa permanent non-resumable interest, 
On appeal the Officiating Judicial Com- 
missioner relying on the definition of 
tenure-holder in s 5 of the Chota Nagpur 
Tenancy Act held that as toe tenancy was 
a tenure and was originally created for a 
definite number of yesre, the survey entry 
was incurrect and he accordingly deexeed 
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the suit. Thereupon there was an appeal 
to this Court 8, A. No. 230f 1922, Budhan 
Manjha v. Tikat Krishna Prasad and 
Dawson Miller, O J., sitting with Foster, 
J., set aside the judgment of the Judicial 
Commissioner and remanded the case 
with the following observations:— 

“Tt 15 true that he (the Judicial Oommis- 
sioner) mentions that the Settlement Report 
of the Hazaribagh District was called to 
hisattention But it seems to me quite 
clear that he has not considered that Set- 
tlement Report. It 1s Mr Sifton’s report 
that he deals in Chap. VI with cultivated 
tenancies which include thika dowamas of 
the nature of that now under discussion 
and a perusal of that book will show quite 
clearly that the customs and usages prevail- 
ing in Chota Nagpur are very different 
from those followed 1n differont parts of the 
province and that these thika dowamis do 
in fact partake partly of the nature of a 
cultivated raryati interest and to some 
extent of nature of a tenure. Mr Sifton 
goes into the origin of tenancies of this sort 
and he points out very clearly that whatever 
their exact nature and origin they are 
undoubtedly permanent and non-resum- 
able He further points out that owing to 
their similarity to thika leases as known in 
this part of the province they have frequ- 
ently been misunderstood by the Court of 
Law although the usages prevailing in 
Chota Nagpur are perfectly clear a8 show- 
ing that the holders of tenancies of this 
sort have undoubtedly a permanent inter- 
est Two cases one of Mr. Kingsford in the 
year 19J5 and another by Sir William 
Vincent who was then Judicial Oommis- 
sioner of Ohota Nagpur in the year 1909 are 
referred to ın the report and the judgments 
in those cases are set out to a large extent 
verbatim. They contain much important 
matter dealing with this very question 
where thika dowamı of this description 
have frequently been mistaken for the 
ordinary interest of a thikadar or waradar 
as understood jn this part of the province, 
It seems to me that apart from failing to 
consider the evidence 1n this case the learn- 
ed Judge has also assumedthat because 
this tenancy may bea tenure 1t 18, therefore, 
non permanent and resumable. He has 
failed altogether to consider whether even 
supposing ıt ıs to be called a tenure it i8 
nevertheless permanent ™ 

The learned Judicial Commissioner on 
remand upheld the defendants’ contention 
that they came on the land as cultivators 
and not as rent-receivers and he further 
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held that as the defendants had obtained 
the settlement for the purpose of cultiva 
tion and reclaiming lands they had acquir- 
eda permanent right in the village which 
was correctly recorded in the survey 
papers. The landlords then appealed and 
the appeal was disposedof bya Division 
Bench of this Oourt on April 24, 1928, and it 
has been held in that case (1) that ın Chota 
Nagpur the terms ‘thika’ and ‘thikadar’ 
when applied to a tenancy do not neces- 
sarily or indeed, at least in tenancies 
originating before this century, even 
usually, connote that the tenancy 1s not 
permanent, (2) that the name of thika 
dowam 18 given in the Record of Rights to 
a cultivating tenancy which has arisen 
after the desertion of a village or part of 
a village by a khuntkattv founder's family 
and that when a family settles down on & 
deserted village site and carries on reclama- 
tion on land already cleared or partially 
cleared ofjungle, a tenancy arises which 
will not be within the definition of khunt 

katte but which will be permanent and 
non-resumable Such tenancies partake 
so much of arawat type 1n being reclaim- 
ing tenancies, that 1n Some old judgments 
the holders have been held to possess a 
right of occupancy in their tenure; (3) that 
while by their nature and by custom they 
are permanent, neither permanency of rent 
nor transferability 18 an inherent charac- 
teristic of the tenancies and periodical 
settlements of rent are made between 
landlord and tenant on the basis of the 
permanency of the tenancy; (4) that the 
application for settlement madein 1882 
being just as consistent with the periodical 
settlement of the rent of a permanent 
tenure as with the fresh grant of the tenancy 
when the tenants’ right to hold it had 
expired would not rebut the survey entry. 
It was also suggested by Macpherson, J, 
in the elaborate judgment which he deliver- 
ed in that case that “the question whether 
the nature of the tenure as a cultivating 
tenancy was such that an occupancy right 
attached to it independently of any specific 
contract does not appear to have been 
explored" 1n some of the earlier decisions of 
this Court. 


I have purposely setout atsome length 
the facts of the above mentioned case 
because they areso similar to the faeta of 
the present case and because with the 
decis10nin that case before us there will 
be no difficulty in dealing with the 
arguments advanced 1n this case, 
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Now, oneof the arguments advanced by 
the learned Advocate for the appellant is 
that upon the finding of the Subordinate 
Judge that the defendants are the tenure- 
holders of the mauza and do not hold it as 
ravyats 1$ cannot be held that they acquired 
any permanent interest ın the mauza. It 
may, however, be pointed out that this is 
precisely the line of reasoning which seems 
to have been adopted by the Judieial Com- 
missioner in his first judgment in the case 
of Budhan Manjhi v. Tikait Krishna Prasad 
and which was commented upon by 
Dawson Miller, O. J , in the following terms: 

"It seems to me that apart from failing to 
consider the evidence in the case the learn- 
ed Judge has also assumed that because 
this tenancy may be a tenure 1t 18, therefore, 
non-permanent and resumable He has 
failed altogether to consider whether even 
supposing 1618 to be called a tenure it 18 
nevertheless permanent”. 

Again a similar argument was advanced 
on behalfof the appellant when the case 
came a second time to this Court and Mac- 
pees J , dealt with the matter as fol- 
ows :— 

“Tt was urged by Mr. P. K Sen against 
the judgment in appeal that 1t does not, as 
there stated, necessarily follow from the 
judgment of the Hon'ble the Chief Justice 
remanding the appeal that if the tenancy 
was taken originally by the defendants’ 
ancestors for cultivation and not for settle- 
ment of or collection of rents from tenants, 
that the tenancy which at present 18 a 
tenure was permanent But what is meant 
is that where it is not proved that the 
tenure is not a cultivating tenancy in which 
dowama right may arise (or where 1618 prov- 
ed affirmatively that ıt is sucha tenancy) 
there ıs no presumption that 16 is non-per- 
manent and resumable like a tenure of the 
‘farming’ class, and the onus will, of course, 
be upon the plaintiff to rebut by evidence 
the entry of permanenoy in the Record of 
Rights. What the learned Ohief J'ustice 
indieated was that if the original tenancy 
was not & cultivating one, it could not be 
dowami, while, on the other hand, the mere 
fact that it is a tenure will not show that it 
is not dowamv”. 

It must also be remembered inthis con- 
nection as has been pointed out by Mr, 
Sifton in his Settlement Report, that the 
tenancies of the type which are usually 
dealt with under the category of dowama 
thika arein fact raryatı tenancies which 
have grown into tenures. In this particu- 
lar case there ıs nothing in the kabulwats 
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to show that the lease was granted to the 
ancestors of the defendants for the purpose 
of collecting rents or bringing it under 
cultivation by establishing tenants upon 
it. Onthe other hand, these leases are 
quite consistent with the case of the 
defendants that they were given for the 
purpose of reclaiming the lands of the 
village and for bringing them into cultiva- 
tion. Itis clearly provided in the kabuli- 
yat that the lessees will themselves settle 
on the land, cultivateit and appropriate 
the produce thereof although they were also 
allowed to cause others to settle and cul- 
tivate. There1s also evidence ın the case 
that the defendants and their ancestors 
have themselves reclaimed a large quantity 
of lands and constructed ahars at con- 
siderable cost. I find, therefore, that in 
origin the tenancy was essentially a culti- 
vating or raryatı tenancy though it may 
now have allthe appearance of a tenure 
and as has been clearly pointed out in the 
case of Krishna Prosad Singh v. Budhan 
Manjh (1) the mere fact that the defend- 
ants may be described now as tenure- 
holders does not necessarily show :that 
their interest 1s not permanent 

It is next contended by the learned 
Advocate for the appellants that Bengali 
Lal has been conclusively proved to have 
been a thikadar of the village at least 
from 1858 to 1865 andasa work of recla- 
mation must have been going on before 
Bhinak came upon the scene, he was not 
the real founder of the village, and the 
defendants cannot, therefore, be held to have 
acquired a permanent interest in the vil- 
lage. Now, there 18 no definite evidence 
before us as tothe area reclaimed by Ben- 
gali Lal who held the thika of the village 
from 1267 to 1975. There is, however, this 
significant fact that when the village was 
settled with Bhinak in 1565 the rent was 
settled at Re. 6l annually asagainst an 
annual rent Rs. 45 for which the village 
had been settled with Bengal Lal. This 
would go to show that at that time the vil- 
lage was more or less ın the same condi- 
iion as ıt was during the timeof Bengali 
Lal and that Bengali Lal could not have 
reclaimed any large area of the land. The 
extraordinarily low rent which Bhinak had 
to pay under the first kabulwat for a 
yillage which comprises alarge area also 
shows that the reclaimed area could not 
have been very large. Thus even though 
Bhinak may not have been the founder of 
the village in the strict sense of the term; 
he certainly came upon the scene during 
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the earliest stages of reclamation and hav- 
ing regard to the work done by him and his 
partners as well as their descendants, it 
i8 impossible to deny to the defendants 
the status of a dowami thikadar. 

Another argument advanced in the case 
was thatthe first kabuliyat was executed 
only by Bhinak, whereas the next kabulzyat 
(Ex. 1) was executed by Bhinak and Dudh 
Mahto and the last kabuliyat was executed 
bya number of persons some of whom 
cannot claim either Bhinak or Dudh as 
their ancestors It 1s thus contended that 
the village being settled with various per- 
sons from time to time1t cannot be held 
that the defendants and their ancestors 
have been holding the village uniformly 
since 1863 Now, inthe previous deposi- 
tion of Jodhan Mahton, one of the defend- 
ants given by him before the Assistant 
Settlement Officer he clearly stated that 
Bhinak, Dudh, Bhaglu and Harcharan, who 
were related toeach other, all came toge- 
ther and took settlement of the village and 
although the settlement had been made in 
the name of Bhinak alone, all the four cul- 
tivated and they had definite shares, those 
being the shares still held by the various 
descendants of these four men respectively. 
This deposition 1s Ex 9in thecaseand it 
was exhibited at the instance of the plain- 
tiff It is, however, urged that the statement 
made by Jodhan before the Assistant Settle- 
ment Officer cannot be treated assubstan 
tive evidence 1n the case and the plaintiff 
has filed that deposition merely for the 
purpose of contradicting Jodhan Mahto on 
certain other points This argument has 
some force, but even if we exclude this de- 
position from consideration we find that in 
the statement made by Jodhan Mahto in the 
trial Court he says that Anant Mahto, father 
of Bhinak, came with the ansestors of the 
other defendants and got the village from 
Thakur Mahadeo Singh and since their 
death their heirs have been cultivating the 
village lands These statements were not 
challenged 1n cross examination and remain 
unrebutted. This being so, I do not think 
there 1s any substance in the argument of 
the learned Advocate that the settlements 
were made with different groups of men 
from time to time. 

The next point urged by the learned Ad- 
vocate for the appellants 18 that the origin 
of the tenancy being” known and the 
rights of the parties being defined in the 
various leases proved in thiscase, those 
rights must be determined with reference 
to the terms of the leases and it is not open 
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to the defendants to go behind them and 
claim the status of a permanent tenure- 
holder when the leases in question were 
from the inception of the tenancy of limit- 
ed periods. It is also urged that itis not 
open to the Court to look to the surround- 
ing circumstances or the conduct of the 
parties in determining the status of the 
defendants when the original grant on 
which they base their rights is on therecord. 
The learned Advocate refers us 1n this con- 
nection to the following cases Prodyot 
Kumar Tagore v. Bhuban Moyee Dasya (2), 
Ismail Khan Mahomed v Jaigun Babi (3), 
Promoda Nath Roy v. Asir-ud-din Mandal 
(4) and Takait Harnarayan Singh.v. Darshan 
Deo (5). These cases are relied upon as 
furnishing authority for the proposition 
that where a tenancy 18 created by a kabu- 
layat which on the face of ıt contains noth- 
ing to imply thata permanent interest has 
been created, the nature of the tenancy 
must be determined from the terms of the 
kabuluat under which the tenants are hold- 
ing and not fromthe conduct of the par- 
ties and other circumstances. It is unneces- 
sary 10 this case to dispute the correctness 
of this proposition though, as has been 
pointed out in the case of Promoda Nath 
Roy v. Asır ud-din Mandal (4) where the 
terms ofthe lease are ambiguous and the 
original purpose of the tenancy 18 not clear, 
it will be open to the Court toreferto the 
conduct ofthe parties and other extraneous 
circumstances in order to determine the 
nature and the purpose of the tenancy. In 
this particular case although the various 
leases purport to have been executed for a 
fixed term of years, yet as Macpherson, J., 
pointed out in the case of Krishna Prasad 
Singh v. Budhan Manjhi (1) the periodical 
leases are justas consistent with the periodi- 
cal settlement of the rent of a permanent 
tenure as with the fresh grant of the ten- 
ancy when the tenants’ right to hold it 
had expired. That being so, we have got to 
consider certain surrounding circumstances 
in order to construe the lease properly. 
One of these circumstances 18 that the pro- 
perty has been continually in lease with the 
defendants or their ancestors since the year 
1865, and in none ofthe kabuliyats relied 
on by the plaintiff there 1s any clause pro- 


(9) 46 Ind Cas 1 

(3) 270 570,4 C W N 210 

(4) llInd Cas 262,15 0 W N 896 

(5) 83 Ind Cas 741, 6 P L. T. 315, 3 Pat 403, A, L 
R, 1924 Pat. 560, 
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viding for the re-entry by thelandlord a 
the end of the period mentioned in the 
lease. Further one of the clauses in the 
lease of 1906, runs as follows :— 

“ We the said thikadars, our heirs and 
representatives, whilst holding possession 
of our lease-hold property should settle and 
cause others to settle therein  ..... se 
pay rent with lagan year after year, instal- 
ment afterinstalment as per details given 
below to the said proprietor, his heirs and 
representatives and obtain acquittances 
therefor ". 

It 19 significant that although this lease 
was only for a period of seven years there 
was a reference not only tothe thikadars 
and thezemindar but also to their heirs 
and representatives  Again,as I have al- 
ready mentioned, the kabulwat Ex 3 was 
executed in 1879, before the period of the 
last kabulwyat Ex 2 had expired and the 
rentin kabulwjat Ex 3 was raised to 
Rs. 120 from R; 61. These circumstances, 
in my opinion support the view that the 
necessity for executing the various kabulr- 
yats arose because the rent had to be settled 
from time to time. . 

Thus the entry in the Record of Rights 
being in favour ofthe defendants the onus 
is upon the plaintiff who challenges the 
éntry to prove that the entry 18 incorrect. 
It was open to him to rebut this entry by 
showing that the defendants were inducted 
out and out as tenure-holders and not for 
the purpose of reclaiming the lands and 
cultivating them. The terms of the lease, 
however, do not support that view and, as 
the lower Court has rightly pointed out, the 
evidence on the side of the defendants 
clearly proves the fact that their ancestors 
used to cultivatea great portion of the vil- 
lage lands, that they have re claimed about 
100 bighas of kiarı lands and that they have 
constructed as many as seven ahars, 

As to the argument advanced by the 
leerned Advocate forthe plaintiff that the 
terms of the various leases executed by the 
defendants and their ancestors are sufficient 
in themselves to rebut the entry in the 
Record of Rights, the learned Advocate ob- 
viously proceeds here on the assumption 
that the entry in the Record of Rights, is 
based entirely on these kabuliyats I am, 
however, not at all sure that this 1s a 
correct assumption. It 18 true that the 
framers of the Record of Rights hadthese 
kabulwyats before them but they could not 
ignore the local usages prevailing 1n Chota 
Nagpur, the special meaning of the 
word “thika "in vogue in that part of the 
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country and the fact that when a person 
was made to settle in a village for the 
purpose of reclaiming lands and cultivat- 
ing them and when he and his descend- 
ants had by expenditure of considerable 
labour and capital reclaimed lands, 
excavated tanks and developed an un- 
developed tract, the lessee acquired by 
force of custom, or as Macpherson, J , has 
suggested by operation of law a peculiar 
status of his own which has been described 
by the Survey Authorities as "dowama 
thia," ^ Assuming, however, that the 
contention of the learned Advocate is 
correct and the mghts of the lessees are 
to be determined only with reference to 
the various kabulwats, there still arises, 
as I have already pointed out, the ques- 
tion as to whether the period fixed in 
the lease indicated a period after which 
the landlord had the might to re-enter 
upon the lands or it was a period for 
which the rent payable by the lessee had 
been temporarily settled and after which 
the question of revision of rent would 
become open to the landlord. As I have 
already pointed out, the leases in the pre- 
Sent case are as consistent, 1f not more 
consistent, with the latter hypothesis than 
with the former and it cannot, therefore, 
be held that the plainuff has succeeded 
in rebutting the entry in the Record of 
Rights. 

In my opinion, the learned Subordinate 
Judge has arrived at a correct decision 
and the appeal must be dismissed with 
costs, 

Kulwant Sahay, J.—1 entirely agree. 

A. Appeal dismissed, 
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Chota Nagpur Encumbered Estates Act (VI of 1876), 
s 12 (a)—Movtgage by proprietor without sanction of 
Commissioner, whether enforceable agavnst mortgagor 
personally—M or tgage, whether wmplies personal cove- 
nant to 1e-pay. 

Though a mortgage created without the previous 
sanction of the Commissioner by a person to whom 
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the possession and enjoyment of his property has 
been restored under the circumstances mentioned in 
the first and third clauses of s 12 of the Chota Nag- 
pur Encumbered Estates Act, cannot be enforced 
against the property under the terms of the Act, it 
is open to the mortgagee to enforce against the 
mortgagor the personal covenant to re-pay the money 
borrowed 

Every mortgage imphes a personal covenant to 
re-pay the money borrowed 

Ladu Naram Singh v Goverdhan Das (1), followed, 

Mott Chandy Ikramalah Khan (2), distinguished 

Appeal from a decisicn of the Judicial 
Commissioner, Chota Nagpur, dated the 
22nd March, 1926, reversing that of the 
Munsif, Hazaribagh, dated the 3lst July, 
1924. 

Mr. K. P. Jayaswal (with him. Mr, Sunder 
Lal), for the Appellants. 

Messrs. Pugh and Ragho Saran, for Mr. D. 
P, Sinha, for the Respondent. 

JUDGMENT. 

Fazl Ali, J.—The facts which have 
given rise to this appeal are briefly these; 
On 5th May, 1918, the defendant borrowed a 
sum of Rs. 3,000 from the plaintiff and 
executed a usufructuary mortgage-deed in 
his favour in respect of certain property. 
The defendant's estate had heen under 
management under the Encumbered 
Estates Act, VI of 1876, previous to 
this mortgage-deed, but 1t had been releas- 
ed atthe time when this mortgage-deed 
was executed. The plaintiff brought a suit 
on the mortgage-deed and he also prayed 
that incase ıt was held that he was not 
entitled to a mortgage decree, a money 
decree might be passed. The main defence 
in this case was that 1n view of the provisions 
of s. 12 (a), Ohota Nagpur Encumbered 
Estates Act, VI of 1876, the plaintiff was not 
entitled to either a mortgage decree or a 
money decree. The learned Subordinate 
Judge who tried the suits held that in view 
of the clear provisions of s 12(a), Chota 
Nagpur Encumbered Estates Act, the 
plaintiff was not entitled to a mortgage 
decree but he tock the view that as every 
mortgage carried with ıt a personal covenant 
to pay the money borrowed, a money 
decree could Le passed 1n the circumstances 
of the case and so he granted a money 
decree for the amount claimed. The 
defendant thereupon appealed to the 
Judicial Commissioner who held that the 
mortgage being void, the covenant to re-pay 
was also void, as the two parta of the 
transaction werenot separable, He accord- 
ingly allowed the appeal and dismissed the 
plaintiff's suit. The plaintiff has now 
appealed to this Court. 

In my opinion the view taken by the 
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Judicial Commission er cannot be upheld in 
law. Section 12 (a), Chota Nagpur Encum- 
bered Estates Act, runs thus 

“When the possession and enjoyment of 
property 1s restored,under the circumstances 
mentioned in the first or the third clause 
of s. 12, to the person who was the holder 
of such property when the application under 
B. 2 was made, such person shall not be 
competent, without the previous sanction of 
the Vommissioner,—. 

(a) to alienate such property, or any part 
thereof, in any way, or 

(b) to create any charge thereon extending 
beyond his life-time.” 

It is clear from the words used in this 
section that all that was prohibited or 
meant to be prohibited was the alienation 
of the property or the creation of any 
charge upon the property without the sanc- 
tion of the Commissioner. Now, there 18 
nothing 1n this section to suggest that a 
person who 1s affected by the Act is debar- 
red from borrowing money altogether. It 
follows, therefore, that though the mort- 
gage cannot be enforced against the proper- 
ty under the terms of the Act, there seems 
to be no reason why the plaintiff should be 
held to be debarred from enforcing the 
personal covenant by the mortgagor to re-pay 
the money borrowed, This view finds sup- 
port from a decision given by my learned 
brother in the case of Ladu Narawn Singh 
v, Goverdhan Das (1), Mr. Pugh appearing 
for the respondent relies on the case of 
Mot. Chand v. Ikramalah Khan (2). That 
was a case under the Agra Tenancy Act 
(Act IL of 1901) and the facts were that the 
proprietors of certain villages inthe dis- 
trict of Azamgarh while selling their 
propristary rights in those villages also 
attempted to sell their prospective ex- 
proprietary rights in the sır and khud- 
kasht lands which they could not do under 
the Act In order to give the attempted 
saleof these lands the appearance of an 
independent transaction, the vendors stipu- 
lated ın the sale-deed that they would execute 
a separate deed of relinquishment 1n respect 
of the sir and khudkasht lands on a subse- 
quent date, otherwise they would be liable 
to pay damage at the rate of Rs. 16 per bvgha. 
Three days later they executed a deed of 
rehnquishment, but subsequently refused to 


(1)86 Ind Cas 721, A I R 1925 Pat 470, 4 Pat. 
478, (1925) Pat 104, 6 P L T 497 
(2) 39 Ind Cas 454, 39 All 173, 44I A 51, 
W 388, 21 M L T 267, 
32M L.J 383 21O WN 616,19 Bom L.R. 434, 
26 O. L, J. 24, (1917) M. W. N, 453 (2. € ). 
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relinquish thelandsor give up possession. 
The vendors thereupon brought a suit for 
damages on the basis of the agreement in 
the sale-deed. It was held by the Judicial 
Committee that fhe agreement could not 
be enforced because 16 was in effect an 
arrangement for the reduction of the 
purchase money on the vendor's failure or 
refusing to relinquish such lands and thue 
it was nomore than an ingenious device to 
defeat the policy of Act II of 1901. In 
considering the effect of this agreement 
their Lordships of the Judicial Committee 
observed as follows: 

“The policy of the Actis not to be defeat- 
ed by any ingenious devices, arrange- 
ments, or agreements between a vendor and 
a vendee for the relinquishment by the 
vendor of his sir land or land which he 
has cultivated continuously for 12 years at 
the date of the transfer, for a reduction of 
purchase-money on the vendor's failing or 
refusing to relinquish such lands, or for 
the vendor being liable to a suit for breach 
of contract on his failing or refusing to relin- 
quish such lands All such devicer, arran ge- 
ments, and agreements are in contravention 
of the policy of the Act andare contrary to 
law and are illegal and void, and cannot be 
enforced by the vendee in any Civil Court 
or in any Court of Revenue.” 

This case which the Judicial Committee 
had to deal with is easily distinguishable 
from the present case in which there is 
neither any ingenious device nor any 
attempt to defeat the policy ofthe Encum- 
bered Estates Act which does not prohibit 
the taking of loans, As I have already 
pointed out, the covenant to  re-pay the 
money borrowed is implied iu the mort- 
gage and 1t is open to the plaintiff to enforce 
this covenant without in any way inter- 
fering with the policy ofthe Aet. 

I wuld, therefore, allow this appeal, set 
aside the judgment and the decree of the 
lower Appellate Oourt and restore the 
decree of the first Court. The plaintiff 
will be entitled to his costs throughout. 

Das, J.—I agree 

A Appeal allowed, 
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LAHORE HIGH COURT. 
MiscELLANEOUS First OIVIL APPEAL 
No. 1715 oF 1929. 
November 26, 1929. 

Present —Mr. Justice Addison. 

MUHAMMAD ABDULLA AND ANOTHER 

JEDGMENT-DESTORS— APPELLANTS 
versus 
JAMIAT RAI—DzociEa-HoLpER— 
RESPONDENT. 

Cw Procedure Code (Act V of 1908), O XXI, rr 
54, 64, 66 (3), 0?—Decee based on award—Award 
making amount real:sable by sale of properties 
charged—Decree, whether mortgage decree—Sale of 
properties charged without attachment, validity of— 
Decree creating charge on property—Necessity of at- 
tachment~Absence of attachment, effect of—Sale— 
Failure to make formal application, effect of—Objec- 
tion, prope? stage for—Omussion to note value «n sale 
proclamation, effect of —Sale proclamation not affixed 
to all proper ties—Sale, validity of 

A decree based on an award which makes the 
amount found due a charge on certain properties and 
provides that the said amount shall be realised by the 
sale of the propeities charged and in case the entire 
amount 15 not realised from the sale of the said pro- 
perties the balance should be realised fiom the other 
properties and person of the debtor, 1sa mortgage 
decree and ın the execution of this decree itis not 
necessary to attach the propeities charged before 
binging them to sale [p 370,col 1] 

It 18 not necessary to attach an ummoveable pro- 
perty before putting it up forsale where the decree, 
though not a mortgage decree, creates a charge on the 
property [ibid] 

Theabsence of attachment before sale where it 15 
necessary 18 only an irregulaiity and does not vitiate 
the sale unless the judgment-debtor can show sub- 
nid loss to him resulting from want of attachment. 

bid, 

: Panchanan Das Majumdar v Kunja Behari Malo 
(1) and Sorabjz Coovarjvv Kala Raghunath (2), dis- 
sented from, 

Saswama Kwumaivv Meherban Khan (3), Rajan 
Kanto Pal v Mohim Chandra Roy (4), Sheodhyan v 
Bholanath (5), Waew Narain Singh v Bhikhart Ram 
(6), Ma Pwa v, Muhammad Tamb (T) and Shankevrao 
v Mamakrao (8), referred to 

Omission to make an application foi sale under O. 
XXI, r 66(3), Civil Procedure Code,is only an irre- 
gularity. [p 370, col 2] 

Mam Ram v Lachman Das (10), followed 

An objection regarding omission to make a formal 
application forsale under O XXI, r 66 (3), Civil 
Procedure Code, must be taken at the time the pio- 
clamation is issued and cannot be allowed to be 
agitated at a subsequent stage [tbid] 

Maharaj Bahadur Singh v Sachindra Nath Roy (9), 
followed, 


Failure to note the value of the properties in the 
proclamation of sale is a mere uregularity and objec- 
fion. toit must be taken at the time the proclamation 
isissued. [p 371, col. 1.] 

Where pioperties to be sold are situate near one an- 
other, ifa copy of the proclamation of sale 1s affixed 
to one of them, there 18 a sufücient comphance with 
the ee of O, XXI,1, 54, Civil Procedure Code, 

ibid 
L Basanta Kummi Guha v Ramhanar Sen Poddar 
{11), approved, 
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“BED 
order ofthe Senior Subordinate Judge, 
Sialkot, dated the 8th July, 1929. 

Messrs Devra) Sawhney and Akbar Alh, 
for the Appellants. 

Messrs. Mehr Chand Mahajanand Des Raj 
Mahajan, for the Respondent. 

JUDGMENT.—A private award was 
given on the 3lst of October, 1927, in favour 
of Jamiat Rai against Muhammad Abdul- 
lah and Abdul Rahim to the effect that 
certain properties were charged with the 
amount found due to Jamiat Rai who was 
given an award in his favour for Rs 13,000 
to be realised by sale of the property charg- 
ed. There was also a proviso to the award 
that if the amount realised by the sale 
was not sufficient, the balance could be 
realised from the other property and per- 
sons of the opposite parties. This award 
was made a decree of the Court on the 
Ast of November, 1927 Execution was sued 
out on the 2lst of July, 1928. Various 
orders were passed in execution and three 
times these orders were appealed against 
to the High Oourt, but all these appeals 
were dismissed. The immoveable property 
was sold by auction on the 7th of January, 
1929, and, on the lst of February, 1929, 
the judgment debtors applied, under O. 
XXI, r. 90 of the Civil Procedure Uode, 
to have the sales set aside, The Sub- 
ordinate Judge, First Class, has dismissed 
the objections and confirmed the sales, 
Against tbis decision the judgment deb- 
tors have preferred this first appeal. 

The first point argued before me was 
that, as there was no attachment of the 
property sold under the provisions of O. 
XXI, r. 54 of the Civil Procedure Code, 
there could be no sale under the  provi- 
sions of O XXI, r. 64. In this connection the 
appellants’ Counsel relied upon a Calcutta 
ruling Panchanan Das Majumdar v. Kunja 
Beharı Malo (1) and also on Sorabj Coo- 
vary. v. Kala Raghunath (2). The Calcutta 
Court has, however, taken a different view 
in two other cases, namely, Sasirama 
Kumari v. Meherban Khan (3) and Rajani 
Kanto Pal v. Mohim Chandra Roy (4) where 
it was held that, “when a sale of immove- 
able property has . taken place, ..the} ab- 
sence of attachment does not by atself, 
vitiate the sale.” In Sheodhyan v. Bhola- 
nath (5), it was held that “the absence of 


1) 42 Ind Cas 259. 
D 12 Ind, Cas 9]l; 36 B. 156, 13 Bom, Ù R 


93 
9 Ind, Cas 918,13 O L J 243, 

(4) 103 Ind, Cas 698, A. I R, 1927 Oal, 847, 

(5) 21 A, 311; A, W, N. (1809) 84, 
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an attachment prior to the sale of im- 
moveable property in execution of a decree 
amounts to no more thana material ir- 
regularity, but is not sufficient, until sub- 
stantial injury 18 caused thereby, to vitiate 
the sale,” It was also held in Waar Nara- 
in Singh v. Bhakhars Ram (6), that an execu- 
tion sale of 1mmoveable property was not 
void merely by reason of an omission to 
attach the property. In Ma Pwa v. Muham- 
mad Tambi (7),it was held that the ab- 
sence of an attachment was an irregularity 
but did not render the sale void. See 
also Shankerrao v. Manikrao (8). At the 
most, therefore, it could only be held that 
if it were necessary to attach the property, 
the fact that the property was not attach- 
ed before sale would amount merely to 
an Teen arly and would not make the sale 
void. 

It was contended that, as the decree was 
not a mortgage decree but there was only 
a charge created on the property for the 
satisfaction of the amount decreed, the 
attachment of the property was necessary. 
I am unable to assent to this proposition. 
“The decree was obviously one for the 
realization of the money ın the first place 
by the sale of the property and was in 
no way different from the usual mortgage 
decree. Further, itis enactedin O XXXIV, 
y. 15 of the Civil Procedure Code, that 
all the provisions contained in O. XXXIV, 
as tothe sale orredemption of mortgag- 
ed property shall, so far as may be, apply 
to property subject to a charge within the 
meaning of s.100 of the Transfer of Pro- 
perty Act. It follows that asan attach- 
ment is not necessary, in the case of a mort- 
gage decree, it 18 also not necessary ina 
case of a decree when there is a charge 
on the property. I, therefore, hold not 
only that the decree should be deemed to 
be a mortgage decree but thut, even if it 
were a decree against property charged, 
still no attachment was necessary. There 
was, therefore, no irregularity committed 
by not attaching the property and, if it 
had to be treated as an irregularity ıt 
would still be for the judgment-debtors to 
show that substantial lcss resulted from 
want of attachment. 


The objection that the property was not 
attached was not taken either in the state- 


(6) 68 Ind Cas 363, 2 Pat 207; (1922) Pat 321,3 P 
T, T.765,4U.P L.R. (Pat) 100, A. Í R 1923 Pat 


45 
(7) 77 Ind. Cas, 368, 1 R. 533; A I. R.1924 Rang, 
(8) 68 Ind, Cas, 043; A. T. R, 1923 Nag. 18, 
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ment of the judgment-debtors or in the peti- 
tion put in by them. In my judgment, 
the point can, therefore, not be raised and 
the judgment debtors must be confined to 
their allegations For this reason also 
there is no force in this partofíthe judg- 
ment debtors' case. 

The next point taken was that there was 
no formal application under O. XXI, r. 66 
(3) of the Civil Procedure Code by the 
decree holder. Notices to settle the terms 
of the sale proclamation were issued under 
O. XXI, r. 66 (2) to the judgment-debtors 
on the 26th of October, 1928. On that 
date the decree holder had been examined 
and gave most of the necessary details 
required for the proclamation of sale, 
One of the judgment-debtora and the 
Oounsel of both of them appeared on the 
16th of November, 1928 as required by the 
notices issued. They took no objection to 
anything except that they said that the 
decree could not be executed. This was 
overruled and they appealed to the High 
Court. This is one of the three appeals to 
the High Court which I have already 
referred to. On the 16th of November, 1928, 
it was ordered that the proclamation should 
be posted in the beginning of December 
and a date was fixed forthe sale. All thia 
time the judgment-debtors took no pains 
to see that the proclamation was properly 
drawn up. There is no doubt that the 
judgment debtors got noticesand that they 
did not object to the terms of the pro- 
clamation. It was held by a Division Bench 
in Maharaj Bahadur Singh v. Sachindra 
Nath Roy (Y) that “ifa judgment-debtor after 
receiptof notice underO. XXI, r. 66, or 
of the knowledge of the contents of thé 
sale proclamation before it is issued 
neglects to take any objection to the 
proceedings he should not ın justice be 
allowed to take such objections at the 
sale or afterwards.” It was held by the 
Punjab Ohief Court in Mam Ram v. Lach- 
man Das (10), "that the omission to make 
an application for sale under r. 66 (3), 
O. XXI, of the Civil Procedure Code, does 
notvitiate the sale." It was also held that 
the omission to do so did not cause any 
injury to the appellants. In my judgment 
this objection is no longer open to the 
judgment-debtors in that they should 
have taken 1t at the time the proclamation 
was iesued and at the most ıt was only 
an irregularity not vitiating the sale. . 


(9) 113 Ind. Cas. 562, A. I. R. 1928 Oel. 328; 32 Q, 
wW. N. 309 
(10) 39 Ind, Cas. 59; 11 P, L. R. 1917, 
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The next point urged was that the 
value of the various properties was not 
noted in the proclamation of sale. As 
regards this, I am of opinion that this 
question cannot now be raised for the 


reasons given above and that at the 
most ıt 18 a mere irregularity : 
It was also contended that the pro 


clamation was not properly affixed at 
the Couri-house and was not attached 
to all the various properties sold. On 
the evidence I have no hesitation in 
holding that it was properly affixed at 
the Oourt-house and this point was not 
seriously pressed. The properties sold 
were quite near each other in Sialkot 
City and the proclamation was only 
attached to the property called the 
Boarding House. It was contended that 
a copy should also have been attached 
to all the other properties, though they 
were quite near. On the evidence there 
is no question that the order was also 
proclaimed by beat of drum at the spot 
not only when the notices were affixed 
but also the day before the auction and 
throughout the day of the auction. 

Under O. XXI, r. 67 of the Civil Pro- 
cedure Code, a proclamation of sale has 
to be made and published, as nearly as 
may be, in the manner prescribed by 
r. 54 (2), and it is further provided in 
Bub cl, (3) of r 67 that, where property is 
divided into lots for the purpose of being 
Bold separately, it 18 not necessary, io 
make a separate proclamation for each 
lot, unless proper notice of the sale can- 
not, in the opinion of the Oourt, other- 
wise be given. Under O. XXI, r. 54 (2) 
beat of drum is necessary and a copy of 
the order has to be affixed on a conspicuous 
part of the property and on a conspicu- 
ous part of the Court-house. Prima facie 
O. XXI, r. 54 has been complied with 
when a copy ofthe proclamation has been 
affixed to one ofthe properties and this 
is made all the more clear when r 67 (3) 
is cousidered. It was held in Basanta 
Kumari Guha v. Ramkanar Sen Poddar 
(11), that, where property to be sold was 
Situated 1n several villages, there need 
not be & separate sale proclamation in 
each village unless proper notice of the 
sale could not otherwise be given. This, 
in my judgment, lays down the correct 
law in view of the provisions of rr. 54 
and 67 of O. XXI There was thus no 
irregularity as regards affixation. 


(11) 9 Ind, Cas, 698; 13 O, L, J, 199, 
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Some attempt was also made to argue 
that an order passed by the Oourt on the 
22nd of December 1928, to the effect 
that, if a proper price could not be 
obtained from the Boarding House, to 
which was attached a two storied building 
(both of which had been mortgaged by 
the same deed with the Punjab National 
Bonk) if sold in one lot, 1t could be 
split up into plote, was not complied 
with, As a matter of fact, the auctioneer 
did try to sell these two properties separ- 
ately, but nobody would bid for them for 
the obvious reason that they were jointly 
mortgaged. He, therefore, sold the pro- 
perty under the Punjab National Bank's 
mortgage as a whole and this was what 
he was directed to do in the first instance. 
It was the only possible way in which 
the property under mortgage could be 
sold, as only the equity of redemption 
was put up for sale, Thereis nothing 
in this contention 

It was further contended that the 
various properties were not sold at their 
respective sites. On the evidence I hava 
no hesitation in holding that this cone 
tention must fail. It is clear that the 
auctioneer went from place to place 
throughout the day and tried to get 
bids raised at thesite of each property. 
Finally at the end of the day he knocked 
them down to the highest bidder who 
was the decree-holder. 

I have dealt with all the alleged 
irregularities and have held that eithef 
they are not irregularities or that at this 
stage the judgment debtors cannot 
allowed to raise them. If, however, any 
of them should be considered to be an 
irregularity it remains for the judgment- 
debtors to establish that, upon the facts 
proved, they have sustained substantial 
injury by reason of the irregularities. 1 
have been taken through the evidence 
and have no hesitation in holding that 
the witness produced by the judgment- 
debtors is worthless. The witnesses are of 
no status or position and are not witnesses 
whose word can be taken as to the value 
ofthe various properties. One witness, 
whois a teacher in the Islamia High 
School, did say that an attempt was made 
to auction the Boarding House some two 
years before and the highest bid offered 
then was Rs. 24,000. In the absence of 
the evidence of the auctioneer with hia 
papers I am not prepared to believe thia 
witness. There is a heavy mortgage on 
the property and the degree holder 
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examined  & Municipal Commissioner 
Kartar Nath who stated that he only 
offered Rs. 100 for the equity of redemp- 
iion. Heattended the auction fora short 
time with the Manager of the Punjab 
National Bank. The final bid of the 
decree-holder for this equity of redemption 
was Rs, 300 and, on the evidence on the 
record thereis nothing to prove that the 
value is higher. The Municipal Commie- 
sioner referred to, stated that there 18 no 
demand for property towards that side, 
while the auctioneer has also stated that 
the value of immoveable property had 
fallen a great deal before the date when 
the auction was held and that 1t is still 
falling. In fact before the Executing 
Court the decree holder made an offer to 
restore all the property of the judgment- 
debtors if they paid the decretal amount 
minus Rs. 1,000. The evidenee of wood 
Bawers, private servants, weavers, masons 
and washermen doesnot help to establish 
jin any way the value of the various pro- 
perties. 1, therefore, hold that no sub- 
stantial loes or injury has been established 
and certainly there is no credible evidence 
that there was substantial injury by 
reason of the alleged irregularities. 

I dismiss this appeal with costs. 

RL Appeal dismissed, 


LAHORE HIGH COURT. 
Boonp Orvin ArPEAL No. 2725 or 1929. 
November 12, 19,8. 
Present:—Mr. Justice Tek Chand. 
ABDUL HAMID AND OTB8ERB—DEFENDANTS— 
APPELLANTS 
versus 
Musammat SARDAR BEGAM— PLAINT, FE 
AND Musammt BADAR  BIBI—DEPENDANT— 
RESPONDENTS 

Limitation Act (IX of 1908), Sch I, Art 108—Swit 
Jor prompt dower—'Demand', meaning of —A pplication 
to sue 1n. forma pauperis, whether demand—Limitation, 
commencement of. 

The mere filing of an application to sue for dower 
in forma pauperis does notconstitute a demand for 
prompt dower, sufficient to set the period of limitation 
running under Art 103 of Sch, I of the Limitation 
Act [p. 373, col 1] 

Ranee Khajooroonisa v. Ranee Ryeesoonisa (1), 
referred to 

Second appeai from a decree of the 
District Judge, Gujranwala, cated the 9h 
October, 1928, reversing that of the Sub- 
ordinate Judge, Third Class, Gujranwala, 
dated the 12th June, 1928. 


ABDUL HAMID V. SARDAR BEGAM, 
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Messrs. Qabul Chand and  Shamair 
Chand, for the Appellants. 

Mr. A. R Kapur, for the Respondents. 

JUDGMENT.—One Ghulam Muham- 
mad died in November, 1926, leaving hım 
survıving two widows, Musammat Bardar 
Begam plaintiff and Musammat Sardar 
Bıbi, defendant No 5 and four children 
whoare defendants Nos, 1 to 4. About 
nine months later,on the 30th July 1927, 
Musammat Sardar Begam brought a suit 
against the co-widow and the children of 
Ghulam Muhammad fer recovery of Rs. 500 
from the estate of the deceased as mehr 
muaajal (exigible dower). The defendants 
pleaded that Rs. 400 had been paid to tke 
plaintiff by Ghulam Muhammad 1n his lıfe- 
time and that she had relinquished her 
claim relating to the remainder. They also 
urged that the suit was barred ‘by time. 
The trial Court dismissed the suit, but on 
appeal the learned District Judge has 
decreed it. 

Before meit is urged in the first place 
that the finding of the learned District 
Judge, that the alleged payment of Rs. 400 
by Ghulam Muhammad to the plaintiff was 
not proved, 18 erroneous, as aleo 18 his 
conclusion about the relinquishment by 
tho plaintiff of the remainder of the claim. 
These are, however, findings of fact which 
are supported by legal evidence on the 
record and cannot bechallengedon second 
appeal, 

The appellants next contend that the 
suit is barred by time under Art. 103 of the 
Indian Limitation Act. In support of this 
contention they rely upon certain pro- 
ceedings 1n an application to sue ın forma 
pauperis which had been filed by Musammat 
Sardar Begam plaintiff, in 1924. The 
record of these proceedings is not avail- 
able, having been destroyed in a fire ın the 
Court-house at Gujranwala But the facts, 
which can be gathered from the present 
record relating to this matter, are that on 
the 15th of January 1924, Musammat Sardar 
Begam applied for permission to bring a 
sult in forma pauperis against her husband 
and that this application was dismissed cn 
the 15.h of May, 1924, On that date Ghulam 
Muhammad executed an agreement on a 
stamped paper in favour of Musammat 
Sardar Begam agreeing totake her back in 
his house and to pay her Rs, 10 as mainten- 
ance in case she ceased to live with him, 
lt was also mentioned that in addition to 
Rs. 500 which was payable as exigible 
dower to the plaintiff, he would be liable to 


. pay Rs. 200 as penalty in case he turned 
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her out of his house, The learned Counsel 
for the appellants contends that the mere 
fact that an application to suein forma 
pauperis was made in January 1924 1s 
sufficient to affirmatively establish that 
there was a demand and refusal to pay the 
dower before that date and that time began 
to run under Art, 103 at that time In my 
opinion, this contention 18 devoid of force. 
We have not got the terms of the applica- 
tion and do not know what its contents 
were. The defendants have not produced 
any secondary evidence on the point, nor 
have they tried to prove aliunde that any 
demand was made in or before January 
1924. The mere filing of an application to 
Buen forma pauperis cannot constitute a 
demand for prompt dower sufficient to set 
the period of limitation running. See the 
decision of their Lordships of the Privy 
Council in Ranee Khajooroonissa v. Ranee 
Ryeesoonisa (1). 

Counsel for the appellants further con- 
tends that the original right to claim exi- 
gible dower became merged ın the agree- 
ment of the 15th of May, 1924, and thence 
forward the plaintiff had only a period of 
three years to sua from that date, and as 
the suit was brought in July, 1927, 16 is 
barred by time. In my opinion, this conten- 
tionis equally unsustainable. A reference 
to the agreement, shows that ıt neither 
superseded the pre-existing rights of the 
plaintiff to claim exigible dower nor did it 
create any new rights relating thereto. It 
merely contained & recital of an existing 
obligation on the part of the executant to 
pay Rs. 500 on that account. This obliga- 
tion could only be lost by lapse of time if a 
demand had been made and refused in clear 
and unambiguous terms more than three 
years before the suit, or if more than three 
years had elapsed after the death of the 
husband. In the present case no demand 
and refusal has been proved and the suit 
was instituted about nine months after the 
death of the husband, The claim 18 obvious- 
ly E time and has been rightly dec- 
reed. 

The appeal fails and is dismissed with 
costa. 

R L Appeal dismissed 

(1) 24 W R 163,15B. L.R 306, 21 A. 235, 3 Sar, 
P O J. 526 (P. 0). 
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LAHORE HIGH COURT. 
MISOHLLANE9US SEGoND Orvik APPEAL 
No. 1553 or 1929. 
November 20, 1929. 

Present :—Mr. Justice Addison. 
RAM KARAN—Destor—InsoLVENT—= 
APPELLANT 


versus 
Tsn OFFIOIAL RECEIVER, 
FEROZEPORE AND OTHERS—OREDITORS— 
RESPONDENTS. 
Appeal—Parties—Insolvent's appeal against orden 
confirming sale of his property-—Purchaser, whether 


necessary party 
In an appeal by an 1nsolvent from an order of the 


Insolvency Court confirming sale of property belong- 
ing to the insolvent the purchaser of such property 14 


a necessary party [p.374,col 1] 
Mani Gir v Hazari Gar (1) and Mela Ram v. Naram 


Das (3), referred to 
Khawa v Salem Raj (2), followed 


Miscellaneous second appeal from an 
order of the Additional District Judge, 
Ferozepore, dated the 28th March, 1929, 
affirming that of the Senior Subordinate 
Judge, Ferozepore, dated the 18th June, 
1928, 

Mr. Jat Gopal Sethi, for the Appellant. 

Mr. Fakir Chand, for the Respondents, 

JUDGMENT.—In an insolvency the 
Official Receiver sold certain land of the 
insolvent on the 6th April, 1928 The in- 
Solvent on the 13th April, 1928, objected 
under s 68 ofthe Insolvency Act that the 
Insolvency Oourt should not confirm the 
sale as it was invalid. The Insolvency 
Court, however, confirmed the sale and re- 
jected the objection of the insolvent on the 
18th June, 1928. The insolvent appealed 
against this decision to the District Judge 
who dismissed the appeal on 28th March, 
1929, on the ground that the purchaser, who 
was anecessary party, had not been madea 
party to the appeal and the period of limita- 
tion prescribed forthe presentation of the 
appeal had long since expired and for that 
reason he considered there were not suffici- 
ent grounds for extending the time, 
Against this decision the insolvent has pre- 
ferred this second appeal. 

In cases underthe Orvil Procedure Code 
all that is required in the Executing Oourt 
is that the purchaser must be heard before 
an order adverse to him is made [See Mani 
Gar v. Hazar Grr (1)]. Ifthe matter is carried 
further on appeal itis necessary to implead 
the auction purchaser in the appeal as ob- 
viously an order cannot be passed against 
him without his being impleaded. The 
same principle applies in the case of sales 


(1) 108 Ind Cas. 391, A.I R. 1928 Lah, 414, 10 
Lah, L, J, 161, I, L, 1, 40 Lah, 130, lk 
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in insolvency. A cage on all fours, with 
the present is Khawa v. Salem Raj (2). 
That was an appealto the High Oourt by 
the insolvent from the order of the Insol- 
vency Courtconfirming the sale of a house 
belonging to the insolvent, on the ground 
that the house was not liable to attachment 
and sale. In it the purchasers were not 
made parties to the appeal and it was held 
that they were obviously necessary par- 
ties and ıt would be impossible to accept 
the appeal without calling upon them and 
hearing them. It was further held that 
the appeal was time-barred as against the 
purchasers and, following Mela Ram v. 
Narain Das (3), the Division Bench dismiss- 
ed the appeal. No distinction can be 
drawn between the case before me and this 
case, Their Lordships of the Privy Oouncil 
in Chockalingam Chetty v Seethat Ache (4), 
in similar circumstances held that a de- 
fendant in whose absence the appeal could 
not succeed and who had not been 1mpleaded 
was not interested in the result of the ap- 
peal within the meaning of O. XLI,r. 20, 
and on the assumption that under O. XLI, 
r. 33, the Appellate Court could add a de- 
fendant as respondent no sufficient ground 
had been shown forinterfering with the 
refusal to do Bo. 

‘In my judgment there is no sufficient 
ground in the present case for interfering 
with the decision of the Additional District 
Judge and I dismiss this appeal with costs, 
. R, L. Appeal dismissed. 

, (2) 51Ind Cas. 935, lLah 21, 60P L.R 1920, 36 
P W.R.1920 

- (3)188 P R 1882 

(4) 107 Ind Cas 237, 6 R 
952 40 W N 1224,22 L W 1 
M.W N 20, 470 L J 136,320 
40 Rang 18, 30 Bom. L, R. 220, 26 
A 7 (P. C) 


LAHORE HIGH COURT. 

MircELLANEoUS Perition No. 252 oF 1929. 
November 27, 1929 
Present .— Mr. Justice Jai Lal. 
GOWARDHAN DAS KAPUR— 
CCMPLAJNANT— PETITIONER 

` Versus 
.- ABBAS ALI—AccusED—RESPONI ENT. 
“Criminal Préceduse Code (Act V of 1898), ss. 528, 
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850 (1) proviso—Transfer of case—Formal applicatiot 
for transfer, necessity of-- Nature of transfer proceed- 
angs— Procedure—Notrce, necessity of— Reasons for 
transfer—Affidarrt, necessity of—Communal gi ounds, 
transfer on—De novo trial 


Though a District Magistrate can transfer a case 
suo moto, yet when action is taken at the instance 
of a party, a pioper application should, as a rule, 
be insisted upon, specially when allegations a1e made 
Sri the trial Magistiate, [p 735, col. 2,p 376, 
col, 


The functions of the District Magistiate under 
s 528 of the Criminal Piocedure Code which em- 
powers him to transfer casesfrom the Courts of the 
Magistrates subordinate to him, are judicial functions 
and must consequently be exercised with due ob- 
servance of the procedure and formahties which have 
to be followed in all other judicial matters He must 
be moved by a proper application, openly pre- 
sented in Court by the aggrieved party personally 
or through a person duly authorised by him foi the 
purpose (p 376,col.1] 

A transfer application should be supported by an 
affidavit testifymg to the correctness of the allegation 
made therein [abid] 


Beforea District Magistrate can transfer a case 
undei s 528, Oriminal Procedure Code, 1t 18 necessary 
for him to issue notice to the opposite side. [ibid ] 


Section 528 (5), Criminal Procedure Code, makes 16 
incumbent on the District Magistrate to record his 
reasons before transferring the case. [p. 376, col, 


2] 

It ıs doubtful whether a District Magistrate when 
ordering the transfer ofa case can impose the con- 
dition that a de novo trial will not be asked for either 
with or without the assent of the accused whose right 
to claim a de novo trial 18 recognised by proviso (a) 
to s 350 (1), Criminal Procedure Code [ibi] 


The party who pleads prejudiceand bias ina parti- 
cular Judge or Magistrate must prove affirmatively 
that such bias and prejudice doas a matter of fact 
exist [p. 376, col 2, p 377, col 1] 


A case ofa communal or quas» communal nature 
should not be transferred from the Court of a Hindu 
Magistrate merely because the accused is Muham- 
madan or vice versa (p 377, col 1 | 


Petition for transfer of thecase from the 
Court of the Additional District Magistrate, 
Lahore, to the Court of the Magistrate, First 
Class, Lahore, or to some other Court of 
competent jurisdiction. 

Mr. Bishen Nath, for the Petitioner. 


ORDER.—It is necessary to set out at 
some lergth the facts of this case, 

The petitioner, Gowardhan Das, is com- 
plainant in a case under ss. 323, 509 and 
34iofthe Indian Penal Code. The res- 
pondent, the accused, 18 Abbas Ali Shah, 
constable, wLo on the 10th May, 1929, was 
pcsted on traffic duty. It appears that 
Gowardhan Das was proceeding on a bicycle 
from the direction of the Shakalmi Gate in 
Lahore where Abbas Ali Shah was on duty 
and apparently there was some dispute be- 
tween the two in consequence of which it 
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was alleged by the constable that Gowardhan 
Das had disobeyed his signal. The latter 
was consequently sent up for trial under 
the Motor Vehicles Act but was let off with 
a warning by a Magistrate. In the mean- 
time Gowardhan Das filed a complaint 
under the sections mentioned above against 
Abbas Ali Shah in connection with the 
same incident. This case was being tried 
by Raz Sahib Nathu Ram, a Magistrate of 
the First Class in Lahore, who, after record- 
ing the complainant's evidence, framed a 
charge against the accused. After the 
charge had been framed the accused, Abbas 
Ali Shah, made an application to the Senior 
Superintendent of Police, Lahore, on the 
22nd August, 1929, requesting him to move 
the District Magistrate to transfer the case 
tosome other Court. The application, 16 
may be mentioned, has the following head- 


ing :— 
To, 
The District Magistrate, 
Lahore 
Through 
The Senior Superintendent of Police, 
Lahore.” 


But from the prayer it appears that it was 
really meant for the Senior Superintendent 
of Police. In this application after stating 
the previous history of the case,as already 
recited above, the constable stated that he 
doubted that justice would be done to him 
by the Court trying the case and in sup- 
port of this assertion he mentioned the fol- 
lowing facts :— 

“ (1) The general impression which the 
learned Magistrate holds, in respect of 
which he has expressed his opinion to some 
persons isalmost against the officials de- 
puted to traffic duty. 

“ (2) The complainant Gowardhan Das is 
closely related to the owner of the house in 
which the learned Magistrate resides, Al- 
though this fact is not affecting the learned 
Magistrate, yet itis a natural consequence 
of every day events that the story told by 
the complainant's party, who are acquaint- 
ed with the Magistrate, would have much 
weight, more so than the statement put up 
in my defence.” 

The Senior Superintendent of Police on 
the 23rd of August 1929, that is the next 
day,sent the application to the District 
Magistrate with the following note .— 

"[have made enquiries into this ease 
and I understand that the accused constable 
believes that he will not ge a fair trial in 
this Court. I would prefer not to go into 
details but would request that the case be, 
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if possible, transferred to the Court of the 
Additional District Magistrate, ' 

Thereupon the District Magistrate passed 
the following order on the 24th of August, 
1929 :— 

“ I imagine the Police constable's fears 
to be quite without foundation. But in the 
circumstance and on the understanding that 
de novo trial 1s not asked for I will transfer 
the case to Additional District Magistrate" 
and actually sent the case to the Additional 
District Magistrate on the 26th of August, 
1929, with the following order .— 

“See application attached. Will Ad- 
ditional District Magistrate decide thia 
case please.” Thecomplainant thereupon 
made an application to the District Magis- 
trate, on the 23rd of September, 1929, pray- 
ing that the case be transferred to some 
other Magistrate than the Additional Dis- 
trict Magistrate on the main ground that the 
procedure adopted by the District Magis- 
trate in transferring the case from the Court 
of Rai Sahib Nathu Ram was illegal and 
that as the Additional District Magistrate 
was suggested by the Senior Superintendent 
of Police as the proper Magistrate to try 
the case, the complainant did not expect 
that there would be an impartial trial im 
his Court. The District Magistrate on the 
2nd of October 1929, passed the following 
order on this application :— 

“The applicant is the complainant. I can 
think no more suitable Court to try a case 
between a Khatri and a Muhammadan than 
Mr. Lewis who isa Christian. An appre- 
hension that justice will not be dons must 
be justifiable, Refused.” 

This is an application by the complains 
ant for revision of the order of the Dis- 
trict Magistrate and for transfer of the case 
from the Oourt of the Additional District 
Magistrate of Lahore. 

While I have absolutely no reason to 
hold that the Additional District Magistrate 
will not try the case impartially and fairly, 
I consider that for reasons that I will pre- 
sently state this application for revision 
must be accepted and the case sent back for 
trial to Rar Sahib Nathu Ram, Magistrate, 
in whose Court ıt was originally pending 
whenit was transferred by the District 
Magistrate by his order of the 24th August, 
1929. 

In the first instance, there was no proper 
application before the District Magistrate 
for the transfer of the case 1618 no doubt 
true that a District Magistrate can transfer 
a case suo moto but when action 18 taken at 
the instance of a party a proper applica: 


876. 


lion should asa rule be insisted upon spe- 


cially when allegations are made against. 


the trial Magistrate The Senior Superin- 
tendent of Police, Lahore, therefore, had 
no locus standı to move the District Magis- 
trate to transfer the case in the manner 
described above as the functions of the Dus- 
trict Magistrate under s 528 of the Orimi- 
nal Procedure Code, which empowers him 
to transfer cases, from the Courts of the 
Magistrates subordinate to him, are judi- 
cial functions and must consequently be 
exercised with due observance of the pro- 
cedure and formalities which have to be fol- 
lowed in all other judicial matters He must 
be moved bya properapplication openly pre- 
sented in Court by the aggrieved paity per- 
sonally or through a person duly authorised 
by him for the purpose. In the present 
case there was no such application and it 
does not appear that the constable ever ap- 
peared before the District Magistrate. 

Next, before the District Magistrate could 
pass an order transferring the case 1t was ne- 
cessary for him to issue notice to the other 
side. This was not done in the present 
case. Though there 1s no express statutory 
provision making such notice necessary, 16 
has been repeatedly held by this Court 
that ordinarily such notice should be given 
by the District Magistrate and that his pro- 
ceedings are liable to be set aside by this 
Court 1n the absence of a notice. This was 
pre-eminently a case in which notice should 
have been given specially in view of the 
allegations—though vague—made against 
the Magistrate, 

Thirdly, 1n my opinicn, there was no suffi- 
cient ground disclosed in the application 
made by Abbas Ali Shah to the Senior 
Superintendent of Police for transfer of 
the case, nor was the application supported 
by an affidavit, testifying to the correctness 
of the allegations made therem. Such an 
allegation that a“ general impression which 
the learned Magistrate holds and in respect 
of which he has expressed his opinion to 
some persone,” who are not even mentioned 
is too vague a statement to be taken notice 
of by any judicial tribunal, 

With regard to the next allegation the 
constable himeelf states that the fact that 
the complainant Gowardhan Das 18 closely 
related to the owner of the house in which 
the Magistrate resides “ 1s not affecting ” 
the matter. In the first instance, there 18 
no proof on the record that the Magistrate 
is residing ın a house which 18 owned by a 
person who is closely related to the com- 
plainant Gowardhan Das, Even ifit were 
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80, that is no ground for the transfer of the 
case from his Court The note by the 
Senior Superintendent of Police while 
making no definite allegations against the 
Magistrate appears to contain a suggestion 
of bias, when he says that he would prefer 
not to go into details, but in the absence of 
such details the District Magistrate was not 
justified in entertaining the suggestion for 
transfer (assuming ıt was properly made) 
and in any case the Magistrate should have 
been given an oppotunity to explain them 
before the case could be tranferred from 
his Court. This was not done in the pre- 
sent case. 

Moreover sub-s, (5) of s. 528 of the Criminal 
Procedure Code makes it incumbenton the 
District Magistrate to record his reasons 
before transferring the case. In this case 
not only no such reasons were recorded but 
those mentioned were reasons for not trans- 
ferring the case. 

With regard to the understanding that “a 
de novo trial was not asked for "itis to be 
noted that the accused was not present be- 
fore the District Magistrate when the order 
was passed and thereis no record that he 
agreed to this condition and ıt 18 doubtful 
whether the District Magistrate could im- 
pose such a condition either with or without 
the assent of the accused whose right to 
claim a de novo trialis recognised by pro- 
wiso (aj tos 350 (1) of the Criminal Pro- 
cedure Code, 

When by means of an application for 
transfer of the case these irregularities were 
brought to his notice by the complainant 
the District Magistrate recorded an 
order which I feel compelled to disapprove. 
Neither party had alleged that there 
was any communal question involved 
in the case, nor do the cicumstances of the 
case show that there was any reason to hold 
that the Magistrate was being influenced 
by any communal consideraticns It seems 
therefore that the learned District Magis- 
trate had no justification for making the 
remarks which he made on the 2nd of Oc- 
tober, 1929, I have no reason to think that 
the Magistrates in Lahore, both Hindus 
and Muhammadane, are not above commu- 
nal prejudices when deciding cases in 
which the parties belong to the different 
religions otherwise they would be unfit to 
exercise their Magisterial function. 

As remarked by Agha Haider, J. in 
Gyan Singh v. Crown (Case No. 252 of 
1927), ' If the Oourts were to be in- 
fluenced by general allegations regard 
ing the so-called communal feelings and 
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transferred cases on the basis of such alle- 
gations, the result would be that the whole 
system of administration of justice upon 
which the fabrie of the civilised society rests 
would be paralysed" and * * “the 
party who pleads prejudice and bias in a 
particular Judge or Magistrate must prove 
affirmatively that such bias and prejudice 
do as a matter of fact exist.” In Pandurang 
Krishna Deotale v. Emperor (1), Mr. Find- 
lay, Judicial Commissioner, Nagpur, ob- 
served that an intolerable position would 
arise, if it were to be open to any accused 
person in a case of a communal or quasi 
communal nature to obtain a transfer ofa 
case from the Court of a Hindu Magistrate 
merely because the accused was Muham- 
madan or vice versa. 

With the above remarks I entirly agree 
and would add that in this case there was 
no question of a case of even a quasi com- 
munal nature and further that 1f cases were 
to be transferred from the Courts of the 
Magistrates on such vague allegations as 
were made in this case and communicated 
to Distriet Magistrate in such illegal man- 
ner, ıt would become impossible for the 
Magistrates to work with 1ndependence and 
sense of security from unnecessary inter- 
ference which are so essential for the dis- 
charge of their judicial functions fairly and 
impartially. And, therefore, I cannot ap- 
prove of the manner in which and of the 
reasons for which a transfer of this case 
was secured from the Court of Rar Sahib 
Nathu Ram 

To sum up, there was no application be- 
fore the District Magistrate made by a com- 
petent person which was, asI have stated 
above, necessary in the circumstances of 
this case, nor was an application made in 
open Oourt, as the law recognises only ap- 
plications mad ein open Court, no definite 
allegations were made against the Magis- 
trate nor were the allegations that were ac- 
tually made supported by an affidavit , the 
District Magistrate did not give the requi- 
site notice to the other party and did not 
record any reasons in support of his order 
of transfer as he was required to do and 
when all these irregularities were brought 
to his notice, hesought to support his order 
on grounds which were both improper and 
illegal. 

The proper order that under the circum- 
stances I must pass is to set aside the orders 
ofthe District Magistrate dated the 24th 
August, 1929, and the 2nd of October, 1929, 


(1) 105 Ind Cas 226,28 C» L J 898,10 N. L.J. 
184, A. I. R, 1928 Nag, 21; 9 A. I. Or, R. 49. 
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and to send the case back to Rai Sahib 
Nathu Ram, Magistrate of the First Olass, 
with directions to 1esume the case from 
the stage at which it was transferred fiom 
his Court, I order accordingly. 

R L Order accordingly. 
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LAHORE HIGH COURT. 
Sxconp OIVIL APPEAL No 1415 or 1999, 
November 12, 1929. 

Present —Mr Justice Tek Chand. 
AMAR DAS-—PLAINTIFF—AÁPPELLANT 
1ersus 
JALI alias JULLI on JAWALA RAM 
AND OTS8ERB—DEFENDANT3— RESPONBLNTS, 

Punjab Pre-emptwn Act (I of 1913), s 16, Thirdly 
—Co-owner of star-case,meaning of— User of stan 
case without owning property on upper storey, effect 
of—Cwunl Procedure Code (Act V of 1908), s 10n— 
Punjab Courts Act (VI of 1918), s 41—Second appeal— 
Finding of fact—W? ong onus—Interfei ence 

Where a party has been using a stair-casa for the 
puipose ofrepairing the roof and the walls of his 
house heis& co-owner of the stair-case within the 
meaning of s 16, thirdly, of the Punjab Pre emp- 
tion Act It 1s notnecessary that he should own 


pioperty on the upper storey to which the stair-case 
leads [p 378,c01 1] 

A finding of fact based on legal evidence cannot 
be disturbed msecond appeal and the fact that the 
onus was wrongly placed makes no difference where 
the parties have led all the available evidence. 
[abad] 


Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 6th 
May, 1929, reversing that of the Subordinate 
Judge, Third Olass, Hoshiarpur, dated the 
21st November, 1928, 

Lala Badra Dass, R. B , for the Appellant. 

Mr. Mehr Chand Mahajan, for the Res- 
pondents. 


JUDGMENT.—This second appeal 
arises out of a suit instituted by the plaintiff- 
appellant to pre-empta sale by defendants 
Nos. 2—5 in favour of defendant No.1 of 
certain house property in the town of 
Hoshiarpur. The property sold comprises 
the two upper storeys of a three storied 
building, the lowermost storey of which is 
a shop, already owned by the vendee Along 
with the two upper storeys of this building 
were sold certain appurtenant rights 
including a share ın a certain stair case, 
This stair-case also leads to the two upper 
storeys of an adjoining house which is own- 
ed by the plaintiff. On the strength of 
the ownership of this adjoining property, 
which had a stair-case common with the 
property sold, the plaintiff claimed a 
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Buperior right of pre-emption under s 16, 
thirdly, of the Punjab Pre-emption Act. 

The vendee resisted the suit alleging that 
he, too, was a co-owner in the stair-case and 
used it for the purpose of repairing the 
roof and walls of his shop The trial Court 
held this allegation unproved and decreed 
the suit. On appeal the learned District 
Judge held that the vendee was a co-sharer 
in the common stair-case along with the ven- 
dor and the plaintiff and consequently the 
plaintiff did not possess a preferential right 
under s. 16, thirdly, He accordingly accept- 
ed the appeal and dismissed the plaintiff's 
guit. 

Mr. Badri Das has challenged the correct- 
ness of the finding of the learned District 
Judgeurging that it was based on conjec- 
tures and on à wrong view of the onus. I 
have examined the record and find that 
there is legal evidence on the record to 
support the conclusion of the learned Judge. 
As both parties have led allthe available 
evidence, the question ofonus 18 of no im- 
portance in second appeal. It must, there- 
fore, be taken as established that before the 
sale in question, the vendee was one of the 
co-owners of the stair-case 

Counsel further argued, that even if the 
vendee 18 a co-owner of the stair-case, his 
rights are not equal to those of the plaintiff 
as the staircase leads to the plaintiff's 
premises but the vendee didnot, prior to the 
sale own any property on the upper storeys 
to which access was had by the stair-case. 
There is, however, evidence on the record 
that the vendee had been using the stair- 
ease for the purpose of repairing the roof 
and the walls of hi8 shop. He 18, therefore, 
aco owner of thestair-case and had been 
actually using it for certain lawful purposes 
and his case clearly falls within clause 
thirdly. Under that clause it is not neces- 
sary that the pre-empting co owner should 
own property on the upper storey to which 
the stair-case should lead. The words used 
by the Legislature are clear and confer the 
right of the owner of property which has 
a Btair case common to the property sold, 
irrespective of the purpose for, or the 
manner in which, it is used 

In my opinion the judgment of the learn- 
ed District Judge 18 correct and 1 dismiss 
the appeal with costs. 


R. L. Appeal dismissed, 
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LAHORE HIGH COURT. 
O:vit Revision PETITION No. 431 or 1929. 
December 4, 1929. 

Present :—Mr. Justice Johnstone. 
MUHAMMAD SHARIF—DEFENDANT— 

PETITIONER 
veTSus 

MUHAMMAD ISMAIL—PLAINTIFF AND 

FEROZE DIN AND OTHERS—DEFENDANTBE-« 
RESPONDENTS. 

Arbwration—Reference—Necessary  paitres—Orvil 
Procedure Code (Act V of 1908), s 115—Revision— 
Reference to arbitration without consent of all parties 
—Junsdaction—Interfei ence 

A Court has no jurisdiction to refer a case to 
arbitration unless all the parties join 1n the reference 
and if a reference 1s made at the 1nstance of some of 
the parties alone the order of reference may be set 
aside ın revision (p 379, col 1] 

Miran Bakhsh v Sher Muhammad (1) and Polita 
Pavana Panda v Narasinga Panda (2), referred 
to 

Guran Ditta v Pokhar Ram (8), distinguished. 


Petition for revision of a decree of 
the Senior Subordinate Judge, Lyallpur, 
dated the 24th April, 1929. 

Mr. H. C. Kumar, for the Petitioner. 

4 Mr, R. C. Manchanda, for the Respon- 
ents. 


JUDGMENT.—The facts out of 
which this petition for revision arises are 
as follows. The plaintiff Ismail and the 
defendants (threesmajors and two munors) 
were engaged in a family business. They 
brought some property and then the 
partnership was dissolved, but 16 was 
decided that the immoveable property 
Should remain joint. Ismail sued for 
accounts of the rental income of the joint 
properties and a preliminary decree was 
passed in April, 1928. The decree was 
subsequently modified, so as to include 
other income. Thereafter there was a 
reference to arbitration. The application 
of reference was signed by all except the 
defendant Muhammad Sharif. There was 
indeed a Counsel representing the three 
major defendants, but the record shows 
that Muhammad Sharif was not present, 
and although the Oounsel had authority to 
refer to arbitration on behalf of his client 
and although he signed the reference he 
did not do so in the capacity of an agent 
of Muhammad Sharif. Muhammad 
Sharif's statement was never recorded and 
the Counsel when making his statement did 
not profess to act for Muhammad Sharif. 

Now, 16 is not seriously denied that all 
the parties must join in a reference to 
arbitration &nd that the presentation of 
the reference must be made by all the 
parties (vide, e. g Miran Bakhsh v. Sher 
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Muhammad (1) and Polita Pavana Panda 
v. Narasinga Panda (2). Here admittedly 
Muhammad Sharif did not sign the 
reference and join in the presentation It 
i8 true that the Court did not pass orders 
ex parte against Muhammad Sharif but 
that circumstance does not show that he 
was present or that he was represented for 
the purposes of the reference. Itis also 
true that he did not subsequently go into 
the witness-box, but the record was & 
better evidence of the facts than any 
statement that he could have made, As 
to calling the Counsel as a witness, that 
was a procedure which the other party 
could have adopted had it so chosen. 

It was contended then by Mr. Manchanda 
for the respondent that Muhammad Sharif 
had submitted to the arbitration and, 
therefore, could not go back on thatact. 
The arbitrator merely said that all the 
parties appeared before him and produced 
evidence but he did not specifically 
mention Muhammad Sharif (who has put 
in an affidavit, denying appearancs before 
the arbitrator), and his observation on 
this point must be held to mean that all 
the parties to the reference appeared 
before him. That observation would 
exclude Muhammad Sharif. Mr. Man- 
chanda relied on Guran Ditta v. Pokhar 
Ram (3) but that decision concerned a 
joint Hindu family and inother respects 
also 18 easily distinguishable from the 
case under examination. 

From what has been said above ıt is, 
I think, clear that the reference to 
arbitration was void ab tnztro and that the 
Oourt had no jurisdiction to refer, I must, 
therefore, accept this petition for revision, 
reverse the lower Court's order refusing 
to set aside the award, and remand the 
case with the direction that the Court 
should dispose of the case according to 
law from the point preceding the reference 
to arbitration. It 1s unfortunate that 
this must be done after so much time spent 
in litigation, but there 1s no other course 
open, in view ofthe fact that Muhammad 
Sharif was no party tothe reference. The 
petitioner will get his costs in this Court 
from the plaintiff, 

R.L Petition allowed. 


(1) 9Ind Cas 195, 17 P. R. 1911, 50P L. ; 
39 & 200P W R 1911 ES 


(2) 51 Ind Cas 155, 42 M 632, 36 M 7, J 538. 
(3) 104 Jnd Cas 202, 8 Lah.693, A. L R. 1927 Lah. 
362,9 Lah, L J. 569, 29 P L R, 247 
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LAHORE HIGH COURT. 
Letrers PATENT APPEAL No. 56 oF 1927. 
May 1, 1929. 

Present: —Sir Bhadi Lal, Kr, Chief Justice 
and Justice Sir Alan Broadway, KT 
ASA RAM-— PLAINTIFF—APPELLANT 
versus 
DARBA MAL AND oTHERS—DEFENDANTS— 
RESPONDENTS, 

Lamitation Act (IX of 1908) Sch I, Ait 1j— 
Redemption of Morigages (Punjab) Act QI of 1918), 
s, 12—Applacation to Collector for redemption dis- 
massed—Dismassal not on mertts—Regular swt for 
sedemptron—Lamaitation—Consti uction of Statutes— 
Lamatation Act, construction of 

Where a summary suit for redemption unde) the 
Redemption of Mortgages (Punjab) Act, has been dis. 
missed, but not on merits, and the dismissal 1s such as 
to amount to a denial of jurisdiction on the part 
of the Collector, the mortgagor may bring a regular 
suit for redemption in a Civil Court within the 
ordinary period of limitation prescribed for re- 
demption suits and is not obliged to sue within one 
year from the date of the dismissal of the sult by 
the Collector [p 380, col 2] 

Kaura v Ram Chand (1), distinguished, 

Limitation Act must be strictly construed and 
unless a suit clearly falls within the ambit of the 
Anticle sought to be applied, the decision should be 
in favow of the continuation of the suit [rbd ] 


Letters Patent Appeal against the judg- 
ment of Mr Justice Tek Chand, ın O A. N. 
2581 of 1926, dated the 3rd Marcb, 1927. 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellant. 

Mr Hargopal, for the Respondents. 


JUDGMENT. 

Broadway, J.—One Wazira mortgag- 
ed certain property to Gowardhan Das on 
the 7th of December, 1883. Subsequently 
he sold the equity of redemption in this 
property to Asa Ram. 

On the 26th of March, 1917, Asa Ram 
filed a petition for redemption before the 
Collector under s. 4 of Act II of 1913. 
In this petition it was claimed that the 
mortgage was redeemable on payment of 
Rs. 20 and that sum was duly deposited. 
Notice was issued to the sons of Gowar- 
dhan Das and certain transferees of theirs 
who objected to redemption, pleading that 
the sum was Rs, 3,300 and further that, 
owing to more than sixty years having 
elapsed, there was no subsisting mortgage. 
On the 13th of August, 1917, the Collector 
apparently acting under s 9 (a) of Act JI of 
1913, dismissed the application. 

On the 13th of November, 1924, Asa Ram 
brought a suit for redemption, claiming to 
be entitled to redeem on payment of Rs. 79. 
The defendants mortgagees raised the same 
pleas as had been raised before the  Collec- 
tor. 
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The trial Court found that there was a 
subsisting mortgage, that the defendants 
Were mortgagees and that the sum payable 
was Rs, 75. Asa Ram's suit was, however, dis- 
missed on the ground that it was barred by 
limitation, the case falling within the pur- 
TEN of Art. 14 of the Indian Limitation 

et. 

Asa Ram appealed to the District Judge 
who agreed with the findings of the Court 
of first 1nstance on all pointe but held that 
the suit was within time. Asa Ram was 
thereupon granted a decree for possession 
on payment of Rs, 75. 

Against this decree the defendants pre- 
ferred a second appeal to this Court. It was 
heard by a Single Judge before whom the 
only point agitated was that of limitation. 
He-held that the learned District Judge had 
erred on the question of limitation and, 
accepting the appeal, dismissed the plaint- 
iffs suit. 

Against this decision Asa Ram has pre- 
ferred this appeal under cl. 10 of the Letters 
Patent through Mr Shamair Chand. It 
was urged that the view taken by the learn- 
ed Judge in Ohambers was erroneous, and 
that the suit was within time. Section 12 
of Act II of 1213 runs as follows:-— 

“Any party aggrieved by an order made 
under ss, * * 9 * * of this Act may institute a 
suit to establish his rights in 1espect of the 
mortgage, but, subject to the result of 
such suit, 1f any, the order shall be conclu- 
sive " 

Mr. Shamair Chand urged that Asa Ram 
was not an “aggrieved party" within the 
meaning of those wordslas contained in s 12, 
and, further that the suit was to establish 
Asa Ram's rights in respect of the mort 
gage and did not, in any shape or form, 
attack or seek to set aside, the order of the 
Collector made on the 13th of August, 1917. 
Further he contended that Kaura v Ram 
Chand (1) on which the learned Judge in 
Chambers based his decision, had been er- 
roneously decided, and that in any event 
the present case was distinguishable That 
Asa Ram waa a “party aggrieved' by theorder 
of the Collector, dated the 13th of August, 
1917, I think, beyond question. This mat- 
ter was thoroughly examined by the learned 
Judge in Ohambers whose reasoning [ 
would adopt. It was held by the Single 
Bench that inasmuch as the result of the 
suit would be to set aside the order of the 
Collector passed under a. 9 of Act IL of 1913, 
Art, 14 of the Indian Limitation Act ap- 


(1) 88 Ind Cas 945, 6 Lah, 206, 1 Lah. Cas. 547, A, 
I, R, 1925 Lah, 389, 
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plied, and, as the suit had been brought 
more than one year after the date of that 
order, it was barred by time. As stated 
above, reliance was placed on Kaura v. 
Ram Chand (1). It isnot necessary to ex- 
press any opinion as to whether this case 
was correctly decided or not as in my 
judgment, the present suit is clearly dis- 
tinguishable. In Kaura v. Ram Chand (1) 
the order of the Collector was one passed 
on the merits of the dispute before him and 
it is, therefore, clear that the setting aside 
of that order was an essential element inthe 
case, Here the Collector has not consider- 
ed the merits of thedispute in any way. In 
his order he sets out the objections raised 
by the defendants and proceeds to say “as 
disputes of this kind cannot be settled in 
summary proceedings, the Court orders that 
the mortgagor's petition be dismissed.” 
This practically amounts to a denial of ju- 
risdiction and in order to enable the plaint- 
iff-appellant to succeed ın his suit, it 18 by 
no means necessary to sat aside any order 
passed by the Collector. Indeed Mr. Sha- 
mair Ohand urged that,far from wanting 
the order to be set aside, ıt was correctly 
passed. Admuttedly the Limitation Act has 
to be strictly construed and, unless a suit 
clearly falls within the ambit of the Article 
sought to be applied the decision should be 
in favour of the continuation of the suit. 
Article 14 of the Indian Limitation Act re- 
lates to a suit “to set aside any act or order 
of an officer of Government in his official 
capacity not herein otherwise expressly pro- 
vided tor." This Article was held fin Kaura 
v. Ram Chand (1) to be applicable to 
cases governed by Act II of 1913, where, on 
a true interpretation of the nature of the 
suit, the setting aside of an order covered 
by s. 12 was a necessary result. The pre- 
sent suit 18 one for redemption and ın the 
order passed by him under s. 9, the Oollec- 
tor carefully refrained from?coming to any 
decision on the merits of the dispute be- 
tween the parties. In these circumstances 
this case is not covered by Kaura v. Ram 
Chand (1) and, inasmuch as it is neither 
in terms nor in effect a suit to set aside the 
order of the Collector, 1t 18 not governed by 
Art. 14 of the Indian Limitation Áet and is, 
therefore, not barred by time. 

I would, therefore, accept this appeal and 
setting aside the order of the learned Judge 
in Ohambers, restore the decree passed by 
the learned Dustrict Judge with costs 
throughout. 

Shadi Lal, C, J.—I concur. 

R. L, Appeal allowed, 
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LAHORE HIGH COURT. 
Szconp Oivit APPEAL No. 403 or 1928, 
June 10,1929 
Present:—Mr. Justice Johnstone. 
Musammat HASAN BIBI minor THROTGE 
HYAT MUHAMMAD—PtaintirF— 
APPELLANT 
versus 
FAZAL ELAHI—DzrzNPANT— 
RESPONDENT, 

Muhammadan Law—Marriage—-Optron of puberty 
Marriage of minor girl carried through with 
total disregard of advantage—Option to repudiate 

Where the marriage ofa minor Muhammadan girl 
is carried through with a total disregaid of her 
welfare, the minor has the option of repudiating ii 
onthe attainment of puberty and the bringing of 
8 suit for avoiding the marriage is, in itself, an 
exercise of that option 


Second appeal from a decree of the 
District Judge, Jhelum, dated the 17th 
November, 1927, reversing that of the Sub- 
ordinate Judge, Fourth Olass, Jhelum, 
dated the 13th June, 1927, 

Lala Mool Chand, R 8 , for the Appellant. 

Mr. Mohsin Shah, for the Respondent. 


JUDGMENT.—The appellant Mu- 
sammat Hasan Bibi, still a minor at the time 
of her suit, brought a suit for a declara- 
tion that the alleged marriage of herself 
with the respondent Fazal Elahi in 1911 
was fictitious and that she is not the res- 
pondent's wife. The respondent pleaded 
that she had been given to him 1n marriage 
by her father, four "exchange" marriages 
having been arranged at the same time, 
The trial Court found for the appellant, a 
decision which was reversed by the lower 
Court of Appeal 

It is now common ground between the 
parties that the father did not give away 
his daughter, though he was andis still 
alive. The respondent's case 1s, ın con- 
tradiction to his pleadings, that the girl's 
grand-father gave her away. There was 
no proper evidence of proposal and accept- 
ance and hopeless contradiction as to those 
attending the alleged ceremony and as to 
the capacity in which they are supposed 
to have attended. The trial Court noticed 
these points, which have been somewhat 
slurred over by the lower Appellate Court. 
The original register was apparently not 
produced and the copies put in one by 
each party, differ in this respect that there 
is a note on the plaintiff's copy to the effect 
that no such entry existed in the register. 
It seems to me, 1n these circumstances, that 
the lower Appellate Court reversed the trial 
Oourt's decree upon an inadequate con- 
pideration of the evidence, 
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Even ifit be held that the finding is 
purely one of fact, there are other matters 
to be noticed. The appellant was only 
7 months old at the time of the alleged 
marnage and it is obvious that the trans- 
action was carried through, if it was car- 
ried through with a total disregard of the 
girls advantage, and in such cases the 
minor has the option of repudiating on the 
attainment of puberty vide Principles of 
Muhammadan Law, VIIIth Edition, by 
Mulla at para. 209 page 177. The bringing 
of the suit ıs in itself an exercise of that 
option and it cannot be held that there has 
been any unreasonable delay. Itis I need 
hardly observe,& fact that the appellant 
has not yet gone to live with the respon- 
dent. It isintolerable that in such a case 
the appellant should be bound by & mar- 
riage of the kind alleged and I accept the 
&ppealand grant to the appellant the 
decree prayed for by her. She will get 
her costs from the respondent in all the 
Courts. 

R. L. Appeal accepted, 


LAHORE HIGH COURT. 

CivIL Revision Petition No, 304 or 1929, 

July 5, 1929, 

Present :—Mr. Justice Tek Ohand. 
SHARAN SINGH minor TIIBOUGH 
Musammat GANESH DEVI—PLAINTIFEF— 

PETITIONER 
versus 
Musammat MAN KAUR AND OTBERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1008), s 16, 
O XXXIII, 1 1—Pauper application—Capacity of 
plainirff's next friend or relations to pay Court-fee, 
whether matertal—Court deciding application with- 
out applying mand to law and realising vital 
asue—Mater ral v regularity— Revision 

In dealing with paupe: applications the capacity 
of the applicant himself to pay the Couit-fee and 
not that of his next friend or -elations i8 to be 
considered [p 382, col 1] 

A Court acts with material nregularity in the 
exercise of its jurisdiction if it disposes ofa pauper 
application without applying its mind to the pro- 
visions of O XXXIII, Civil Procedure Code, and 
without realising what the vital issue foi detela 
mination ın such applieation 1s, ip 382, col.2] 

Petition for revision of an order of the 
Subordinate Judge, First Class, Amritsar, 
dated the 26th February, 1¢2y, 

Messrs. Mehr Chand Mahajan and Des 
Raj Mahajan, for the Petitioner 

Lala Badri Das, R B. and Mr. Dev Raj 
Sawhny, for the Respondents. 

JUDGMENT.—This 15 a patition for 
revision of an order passed by the Sub- 
ordinate Judge, First Olass, Amritsar, dis- 
missing the petitioner's application for 
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permission to Bde as a spauper. The peti- 
tioner isa minor who claims to be the 
adopted son of his uncle, Moti Ram, and 1s 
suing through Musammat Ganesh Devi, his 
grand-mother, as next friend. An enquiry 
into the financial position of the petitioner 
was held by the Tahsildar, who, in his 
report, said nothing as to the petitioner 
being possessed of the necessary means to 
pay the Court-fee but found that his natu- 
ral father Harbhajan Singh was a rich man 
and owned considerable property. Further 
evidence was led by both parties in Court, 
after which the learned Judge has dismiss- 
ed the petition. His finding is twofold -— 
Firstly, he held that a certam factory and 
8 house were owned by the deceased Moti 
Ram and Harbhajan Singh jointly, and 
that: ^if the petitioner 18 the adopted son 
of the deceased, then he is a co-owner with 
Harbhajan Singh in the factory and the 
house the value of which exceeds a lac of 
rupees. If he is not the adopted son of 
the deceased then he is a member of 
joint family with his natural father Harbha- 
jan Singh and both are joint owners of the 
factory and the house. In either case he 
is possessed of sufficient means to enable 
him to pay the Court fee required for this 
suit.” This finding is, in my opinion, whol- 
ly insufficient to justify the dismissal of 
the petitioner's application for pauperiem. 
So far as the share of the natural father in 
the house and the factory .is concerned, it 
is conceded that it cannot be taken into 
consideration m judging of the petitioner's 
capacity to pay the Court-fee. The share 
of Moti Ram deceased can only descend to 
the petitioner, ıt he is recognised as his 
adopted son. But the respondents do not 
admit the adoption and indeed this is the 
vital issue which has to be determined in 
the litigation. Moreover, the petitioner 18 
admittedly not in possession of the factory. 
As to the house all that 1s stated is that 
his grand-mother Musammat Ganesh Devi, 
and his natural father Harbhajan Singh 
live in the house and he lives with them. 
Tt is settled law that in dealing with pauper 
applications, the capacity of the plaintiff 
himself to pay the Court-fee and not that 
of his next friend or relations is to be con- 
idered. 
ie second reason given by the learned 
Judge for dismissing the application is 
that the petitioner owned jewellry worth 
peveral thousands of rupees This finding 
purports to be based on the evidence of two 
ersons Atma Singh (D. W. No. 4) and 
Bhogat Singh (D. W. No, 6), Now all that 
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these witnesses stated was that some time 
ago they saw the petitioner (whois a boy 
of llor 12 years old) with his father ın the 
Darbar Sahib and at the time he was wear- 
ing ornaments of considerable value. On 
enquiry by Atma Singh the boy replied 
that the ornaments .belonged to him. In 
the firat place, there can be no doubt that 
an answer ofthis kind given byan infant 
in reply to a question casually put to him 
ina place like the Darbar Sahib, cannot 
prove that the ornaments in question real- 
ly belonged to the fplaintiff and secondly 
it does not follow from the statement that 
the ornaments were ın his possession or 
power at the timaofthe institution of tha 
sult. 3 

After hearing Mr, Badri Das at length, I 
am of opinion, that the learned Subordinate 
Judga has acted with material irregularity 
in disposing of the application without 
haviug applied his mind to the provisions 
of O. XXXIII and without having realised 
what the vital issue for determination in 
such application 18. Onthe record as it 
stands there is no evidence whatsoever that 
the petitioner is possessed of sufficient 
money to enable him to pay the Court-fee. 

I accept the petition for revision, set 
aside the order of the Court below and 
grant the application of the petitioner to sua 
asa pauper, 

The record will be transmitted to thé 
Court below to proceed with the case in 
accordance with law. The parties will bear 
their own costs in this Court. 

R. L, Application allowed, 


LAHORE HIGH COURT. 
MisOELLANEOUS Fisst CIVIL APPEAL 
No 626 or 1927. 
November 25, 1929 
Present .—Mr. Justice Addison. 
RAUNAQ RAM AND OTAERS —DEFENDANTS 
—APPELLANTS 
VETSUS 

PRABH DAYAL AND OTBERS—PLAINTIFFS 

AnD LAOHHMI PARSHAD AND OTAERS— 
DsFENDANTS— RESPONDENTS 

Transfer of case —Notwe to non-contesting defend- 
ants, necessity of—COwil Procedure Code (Act V of 
1908), O V, r. £ó—Service by post—Notice sent under 
registered cover—Postmaws endorsement regarding 
A a esumption—Ewwdence Act (I of 1872), 
s 

Under O V, r 25, Civil Procedure Code, it ig 
sufficient that the summons is addressed to the 
defendant at the place where he is 1esiding and sent 
to him by post, [p. 383, col. 2] i 
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"Where a notice sent by post in a registered cover 
is returned by the Postal Authorities with a note that 
the addressee refused to receive 16, there is a pre- 
sumption under s 114, Evidence Act, that the 
addressee did refuse to receive ıt and itis for the 
addressee to rebut that presumption lbid] 

Sher Afzal v Mohan Lal (2), Jogendro Chunder 
Ghose v Dwarka Nath Karmokai (3), Durga Nath 
Pramanik v Rajendra Nath Saha (4) and Girish 
Chandra Ghose v. Kishore Moham Das (5), fol- 
lowed 

It ıs doubtful whether ıb is necessary on the 
transfer of a case from one Court to another, to 
inform the defendants who were taking no interest 
in the proceedings and who had refused to appear 
though duly served in the original Court, that the 
sult had been transferred [bid ] 

Ganga Ram v Gujar Mal (1), distinguished 

Miscellaneous first appeal from an 
order ofthe Senior Subordinate Judge, 

Ferozepore, dated the 2nd February, 1927. 

Mr. Ram Lal Anand for Mr. Jagan Nath 

Bhandari, for the Appellants. 

Mr. Jagan Nath Aggarwal, for the Res- 
pondents, 


JUDGMENT.—The application of the 
three appellants that a decree passed ex parte 
against them should be set aside has been 
refused by the Subordinate Judge, First 
Class, on the grounds that their application 
was barred by time and that in any case 
there was no sufficient ground to set the ex 
parte decree aside. 

It 18 admitted before me that the applica- 
tion was within time as the 14th and 15th 
of April, were holidays. It was contended 
before me on behalf of the appellants that 
after the suit had been transferred from 
the first Court to the Court which finally 
passed the decree, the three appellants were 
not duly served with noice of the transfer 
and that this was in itself a reason, apart 
from sufficient cause, for setting aside the 
ex parte deeree.  , 

It was held bya Single Bench of this 
Court Ganga Ram v, Gujar Mal (1), that 
where a suit is transferred without notice to 
the defendant, the latter 1s entitled to have 
an ex parte decree passed against him by 
the second Oourt set aside even though it 
appears that he very probably knew of the 
transfer, It was also held that 1t was 
usual to issue notices to the parties inform- 
ing them that the case had been transferred 
and in the absence of such a notice a party 
might well plead that he did not know in 
what Court he had toappear. The facts in 
this case, however, are not similar to those 
of the case referred toabove. The present 
puit was instituted in 1922 and continued 
in the first Court till 1925. There is no 
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question that the three appellants, who are 
not the only persons against whom the dec- 
ree was passed, were duly served 1n the first 
Court, They did not, however, appear in 
the first Court It was admitted before me 
by the learned Oounsel for the appellants 
that he could not have urged that his clients 
were not duly served at that stage. 

When the case was transferred to the 
Court which ultimately passed the decree 
the plaintiffsand the defendants who were 
contesting the case before the first Court 
appeared of their own accord before the 
second Oourt. Iam very doubtful whether 
1t was necessary toinform the defendants who 
were taking no interest in the proceedings 
and who had refused to appear though duly 
served, that the suit had been transferred 
to another Court and thisis not laid down 
in Gnga Ram v. Gujar Mal (1). It seems 
to me, however, that the appeal must be 
rejected on another ground. The second 
Oourt did issue notice under O. V, r. 25, 
Oivil Procedure Code, to the three appel- 
lants who were living in Faridkot. Under 
that rule ıt is sufficient that the summons 
18 addressed to the defendant at the place 
where he is residing and sent to him by 
post. The notices were sent to the three 
appellants by,registered post by the second 
Oourt and they were returned by the Pos- 
tal Authorities with a note that the appel- 
lants refused to take the lettere. In my 
judgment this was due service under O, V, 
T.25  Allthat was necessary was to ad- 
dress the letters to where they were resid- 
ing and to send them to that place and this 
was done. It 18 not denied that the ap- 
pellants were there and in fact they have 
not gone into the witness-box to deny that 
they were offered those letters by the Postal 
Authorities 

It was held in Sher sAfzal v. Mohan Lal 
(2), that where a notice sent by post ina 
registered cover 1s returned by the post man 
with a note that the addressee refused to 
receive it, and the posting of the notice had 
been proved, there is a presumption under 
8. 114 of the Evidence Act that the addreg- 
see did refuse to receive it. This ruling 
followed Jogendro Chunder Ghose v. Dwara 
ka Nath Karmokar (3), Durga Nath Pra. 
manik v, Rajendra Nath Saha (4) and Girish 
Chandra Ghosev. Kishore Mohan Das (9). 
I agree with these authorities andin my 


(2) 94 Ind Cas, 103, A. I R 1996 Lah, 590. 
(3) 15 O 681 


(4) 20 Ind Cas 363,17 O W N 1073, 
(5) 54 Ind, Cas, 5; 24 O, W, N; 319, 
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judgment it was forthe appellants to rebut 
the presumption which arises They have 
failed to do so and for this reason it follows 
that they were duly served within the mean- 
ing of O. V, r. 25, Civil Procedure Code. 
This 18 an additional consideration to what 
I have already held above, namely that for 
the purposes of O V, r. 25, it 18 sufficient 
to address the letters properly and to send 
them by post, There was thus due service 
upon the appellants of the notices that the 
suit had been transferred to another Court 
even if they were entitled to such notices 
seeing that they had refused to attend the 
first Court 

It follows that in the present case the ap- 
pellants have utterly failed to establish that 
they were prevented by any sufficient cause 
from appearing when the suit was heard 
and decided. Their father with whom they 
were joint did attend before the first Oourt 
and they were also duly served to appear 
before that Court. This is not a case where 
they were ignorant of what was going on. 
They were duly served to appear in the 
first Court and intentionally refused the 
registered letters informing them of the 
transfer of the suit to another Court. 

There is no force in the appeal which I 
dismiss with costs. 


R, L, Appeal dismissed, 


LAHORE HIGH COURT. 
Szoonp Orvin APPEAL No. 1314 or 1929, 
October 80, 1929. 

Present —Mr. Justice Bhide. 
JHANDA RAM AND OTRERS— 
DEFENDANTS—A PPELLANTS 

versus 
GHULAM RASUL— PLAINTIFF AND 
GHULAM RASUL son oF 
MAULA BAKHSH AND OTEHBuB 
—DErENDANTS— RESPONDENTS 
Abadi—Propiietor, share of, in abadi—Presump- 


it proprietor in a village unless proved to the 


vontiary, must be presumed to have a share in the 
village abadi land, hke other proprietors. 


Second appeal from a decree of 
the District Judge, Sialkot, dated the 
95th February, 1929, affi:ming that of 
the Subordinate Judge, Fourth Olas, 
Narowal, dated the llith June, 1928. 

Mr. Ram Lal Anand, for the Appellants, 

Mr. Bashir Ahmad for Mr. Zafrullah 
Khan, for the Respondents, 
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JUDGMENT.—This second appeal 
arises out of a suit for an injunction to 
restrain the defendants from preventing 
plaintiff from building ona site of which 
plaintiff claimed to be the mortgagee, 
The Courts below have decreed the claim' 
and defendant Jhanda Ram has preferred 
this appeal. 

It appears that Jhanda Ram was not 
at first joined as a party and he was 
made a defendant when it was represented 
by some of the other defendants that he 
had purchased the site Itis urged that 
the plaint contained no allegation that 
Jhanda Ram was obstructing the plain- 
tiff and hence the plaint should have 
been ejected as against him This 
objection, however, was not raised in the 
Court below. Jhanda Ram does claim to 
be the owner of the site and 1s, of 
course, not prepared to permit plaintiff to 
build on it. In these circumstances, the 
technical point raised has no force. Jhanda 
Ram was clearly an interested party and 
it was necessary to 1mplead him. 

The second point urged by appellants’ 
Counsel is that Abdul Rahman from whom 
plaintiff has taken the site on mortgage, 
had himself no share in the village abadi 
and hence plaintiff has got no right to 
build on the land. It 18 stated that 
Abdul Rahman's father only bought a 
ehare in the village shamilat (agricultural), 
and not being a proprietor in the village 
could not claim any share in the abadi 
land. Jt appears, however, from the 
statement of Abdul Rahman as well as 
the village patwart, that Abdul Rahman 
does own other land in the village apart 
from the shamilat. Beng a proprietor 
in the village he must be presumed to have 
a share ın the village abadi land, lıke 
other proprietors (cf para 224 of Ratti- 
gan's Digest of Customary Law). Appellant 
has made no attempt to prove that the 
status of Abdul Rahman 18 1n this respect 
different. 

I dismiss the appeal with costs, 

BL Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Sgc»oxD O1vin APPEAL No. 281 or 1926, 
June 22, 1928. 

Present:—Mr. Justice Kendall and 
Mr Justice Niamatullah 
MURLI—DEFENDANT—À PPELLANT 
versus 
GHAMMAR AND OTHERS—PLAINTIFFS AND 
MUNNI—DEFENDANT— RESPONDENTS. 

Hindu Law—Alenatron—Necessity for part of 
consideration—Duty of Court to decide whether 
there was necessity to sell—Matters to be considered 

A sale by a limited owner would be wholly 
valid or invahd according as itis found to have 
been made for necessity 01 the reverse, and where 
necessity for raising a portion of the consideration 
ig proved the Court should decide whether 1t was 
necessary to eflect the sale in order to raise that 
sum, and the considerations that would be of 
importance ın order to decide this question would 
be whether the parties concerned had any other 
propeity out of which they could meet the necessary 
expenditure, whether ıt would not have been able 
to raise the sum by mortgage instead of sale and 
matters of a like nature 

In a suit to set aside an alienation by the manager 
ofa jomt Hindu family it was found that out of 
the entue consideration of Rs 1,400 there was 
legal necessity to the exent of Rs 967 and the trial 
Court decreed the plaintiff's claim. on condition that 
he repaid Rs 967: 

j Held, that the decree was not ın accordance with 
aw 


Second appeal from a decree of the 
District Judge, Benares, dated the 10th of 
November, 1925, confirming that of the 
Additional Subordinate Judge, Benares, 
dated the 27th of July, 1925 

Babu Piart Lal Banery and Munshi 
Kumuda Prasad, for the Appellant. 

Pandit Rama Kant Malaviya, for the Res- 
ponderis. 


JUDGMENT.—Thıs second appeal 
arises from a suit brought by some mem- 
bers of a jo1at Hindu family for a declara- 
tion that the deed of sale in respect of 
their house, dated the 27th of July, 1927, 
executed by Bhagwan Das on their behalf 
as next friend when they were minors and 
by Musammat Munni in favour of the 
piesent defendant-appellant was invalid, 
and claiming restoration of possession to 
the plaintiffs. The sale consideration was 
Rs. 1,400, and the plaintiffs claimed that 
there had been no necessity for the execu- 
tion of the sale deed. The defence was that 
the sale had been concluded ın order to 
pay off the plaintiffs’ debts, and there was 
also a plea that Rs 1,000 had been spent by 
the defendant-appellant on the house. 

Both the Courts below have found that 
legal necessity has been proved to the extent 
of Rs. 967 out of the sale consideration of 
Rs. 1,400, and they have decreed the plaint- 
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iff? claim on condition that fthey repay 
Rs. 967, the sum which is found to have 
been advanced for legal necessity. 

In the light of the recent decisions of 
their Lordships of the Privy Oouncil 1t 18 
clear that this finding is not ın accordance 
with the law asat present in force, The 
sale 1s either wholly valid or invalid, accord- 
ing asit 18 found to have been made for 
necessity or the reverse. It is clear from 
the case of Sr; Krishan Das v Nathu Ram 
(1) and the case of Gaurv Shankar v Jiwan 
Singh (2), which had not been published 
when the present suit was before the lower 
Courts, that suits of this nature must be 
considered from a rather different point of 
view from the one that used to be favoured 
in this provinee. Considerations that would 
beof importance in order to decide whe- 
ther it was necessary to sell the house in 
suit in order to raise a sum of Rs, 907 
would be whether the parties concerned had 
any other property out of which they could 
meet the necessary expenditure, whether 
16 would not have been possible to raise the 
sum by mortgage instead of selling the 
house outright, and matters of a like nature. 
There 18 not at present material on the 
file to enable us to decide this question, 
and we, therefore, remit the following issue 
to the lower Appellate Court — 

“Was there no way in which the sum of 
Rs. 967 could have been raised by the joint 
family except by the sale of the house in 
suit’? 

It may be necessary, in order to reply to 
this question, to find out what the value of 
the house was ın 1917, and if so, orif ıt is 
desirable for any other reason, the parties 
will be allowed to adduce fresh evidence. 

The finding on this issue should be 

returned by October the 20th, and ten days 
thereafter will be allowed to the respond- 
ents for filing objections 
A, Case remitted, 
(1) 100Ind Cas 130,49 A 149, 25 A LJ 80, A 
R 1927 P C 37, (1927) M W N 89, 38ML T. 
OW N18,8P LT 210, 31C W N 462, 
A 79,29 Bom L R $25,450 L J. 3606,52 M. 
720,96 L W 856 (P C) 
107 Ind. Cas 4,98 A L J 967, 53M L J 780, 
N 1192, AI R 1927 P C 246, 370 L J 
0 Bom L R 64, I L T 40 All 1,32 OW 
ast aes) M W N 1, 27 L. W.203, 9P L T, 
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ALLAHABAD HIGH COURT. 
Second O1vin APPEAL No. 2312 or 1927. 
May 8, 1929, 

Present —Mr. Justice Dalal.! 

Syed MUHAMMAD AKBAR AND 
ANOTHEE— PLAINTIFFS—APPELLANTS 
versus 
Syed ALI SAJJAD AND OTH£RS— 
DEFENDANTS— RESPONDENTS 

Declaratory suw—8Swuat for declaration of superior 
proprietary right and for recovery of revenue— Plea of 
agreement to adjust revenue—Title of plaintiff and 
agreement set up by defendant proved —Procedure— 
Dismassal of entire suit, propriety of 

The plaintiffs sued fora declaration that they were 
entitled to a certain share of the superior pro- 
prietary rights in a village and to recover their 
share ofthe revenue from the defendants who were 
inferior proprietors The defendants pleaded that 
the defendants were such proprietors along with 
the plaintiffs, and that the plaintiffs were not entitled 
to recover any money from them because of an 
arrangement under which the plaintiffs forbore to 
recover rent from the defendants in this village in 
pursuance of the defendants forbearing to recover 
rent from the plaintiffs in another village The 
trial Court found that the plaintiffs were en- 
titled toa share but refused to granta declaration 
on the ground of the mutual agreement 

Held, that the Court should, undei the circum- 
stances, have granted a declaration to the plaintiffs 
and left the question whether they could recover the 
jeni for the Revenue Court to decide (p 387, col, 


Second appeal from a decree of the 
Additional Subordinate Judge, Jaunpur, 
dated the 14th of September, 1927. 


Mr. Majid Ah, forthe Appellants. 
Mr, Mushtaq Ahmad, for the Respond- 
ents. 


JUDGMENT.—The judgment of the 
lower Appellate Court is very confused, 
and the trial Court has gone off at a tan- 
gent and decided about a matter which was 
not properly fixed in the issues. The 
plaintiffs sued for a declaration that they 
were owners of superior propristary rights 
in a certain village known as Peshkashi 
Bhadi that their share of such proprietary 
interest was one-half, that the revenue was 
Rs. 52-50 and that they were entitled to 
recover Rs. 26106 from the defendants 
who were inferior proprietors. The defence 
was thatthe defendants were such pro- 
prietors along with the plaintiffs and that 
the plaintiff were not entitled to recover 
any money from them because of an ar- 
rangement under which the plaintiffs for- 
bore to recover rent from the defendants in 
this village in pursuance of the defendants 
forbearing to recover rent from the plaint- 
iffs in another village. The final defence 
was really one of payment and did notin 
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any way interfere with the plaintifis’ 
The defendants admitted that the 
iff were owners of one-fourth of the 
erior proprietor's rights and thai 
themselves were inferior proprietors 
particular village The trial Cour 
that the plaintiffs were owners of one- 
and not one-half, of the superior prop 
rights, and that the defendants alsc 
superior proprietors. Issue No. 1° 
the following effect: — 

Whether the defendants Nos 1 t 
10 are also superior proprietors of tl 
perty 1n sult? 

This issue was answered in the a 
tive The defendants being superio 
prietors did not prevent the plaintif 
being superior proprietors also 
was noissue as to whether the pli 
should be deprived of the declaratio 
their rights 88 superior proprietors { 
treason Attheend of the judgmei 
trial Court refused to grant a decl: 
on the ground of mutual agr 
between the parties under whx 
plaintiffs had agreed not to recover 
share of the rent from the defendants 
proprietors Iam afraid that I am | 
to understand what thelower Ap 
Court has decided. There 1s a §& 
finding ın favour of the plaintiffs : 
trial Court that the suit 18 not 
under Arts 142 and 144 of the Lim 
Act. The lower Appellate Court 
seem to think that the suit is so 
because the plaintiffs had not rec 
rent from the de'endants for a long t 
years If there ıs any such finding 
be disregarded as being based on ign 
and insufficient knowledge of the ple 
of the parties. 

It was argued on behalf of the app 
that there was no definite finding th 
plaintiffs wereowners of only one: 
and not ofone-half and that the onl 
ing was that the defendants were 
superior proprietors. Nodoubt the 
ment of the trial Court 18 not very d 
but I take ıt that that Court has d 
to the effect that the plaintifis are « 
of only one-fourth and not of one h 
the superior proprietary rights. 

The second question 18 wheth: 
plaintiffs may be deprived of the d 
tion. In my opinion they can 
so deprived. The question 88 to w 
they could recover rent or notis: 
the Revenue Oourt to decide The 
Court can give only a declaration 
that the plaintiffs are owners ofa p 
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lar share and entitled to recover a certain 
amount from the defendants. If there is 
any reason why this amount should be 
considered to be paid off ıt ıs for the 
Revenue Oourt to decide whether such a 
set off ıs admissible or not. Practically 
what the defendants plead isa set off, and 
a set-off ıs not admissible in the Revenue 
Oourt under the Second Schedule, List II, 
Serial No 2, of the Agra Tenancy Act The 
plaintiffs, 1f they failed in this curt, will 
als» beliable to have their names cut out 
of the registers on the ground that their 
sult for a declaration of proprietary title 
had failed. The respondents’ learned 
Counsel argued thatthe findings were in 
favour of the plaintiffs The findings, 
however, did not couat, but only the 
decree counted, and the dismissal of the 
plaiatiffs! suit would deprive them of any 
share 1n the superior propristor's right in 
this village. 

In the result I set aside the decrees of 
both the subordinate Oourts and decree 
the plaintiffs’ suit for one-fourth of their 
rights of supaiior propristor with half costs 
throughout 

4. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Frasr CIVIL ArPEiL No. 257 or 1924, 
March 22,1929 
Present — Mr. Justice Sulaiman and 
Mr. Justice Sen 
MUHAMMAD ABDUL KARIM KHAN 
AND OTHES1S—PLAINTIBFS—APPSLLANTS 
versus 
BISHAN SAHAI 4N» OTHERS —DEFENBANIS 
— RESPONLE^TS 

Hindu Law —Wadow—Sw for injunction by pre- 
&eumptwe reversioner— Dismissal of surt—Subsequent 
surt by actual reversvoner for possesston—Res judicata 
—Estoppel— Acts of presumptive reversioner, whether 
can create estoppel against actual reversioner— 
Judgments not inter partes, admissibility of —Recitals 
an deeds, value of 

The mere dismissal of a suit for an mjunotion 
instituted by a reversioner against a Hindu widow 
for restraining her from committing waste eannot 
be res judicata against the actual reversioner in a 
suit for possession of the estate after the death of 
the widow But the result of such litigation cannot 
altogether be ignored when the transactions are 
sought to be set aside after the lapse of several 
years by the actualieversioner [p 389, col 1] 

No actor omission committed by the presumptive 
reversioner can amount to an estoppel against the 
actual reversioner who succeeds on the widow's 
death, though his conduct may under certain cir- 
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cumstances iaise a presumption in favour of the 
existence of legal necessity for an alienation by the 
widow [p 389, cols 1&2] 

Findings of fact or statements of fact in a judg- 
ment delivered in one case are not admissible as 
proof of thuse factsin another case when the parties 
are notthesame ip 390,col 1} 

Recitals in documents executed by Hindu ladies 
are by themselves no proofs of the existence of the 
legal necessity mentioned But in cases where 
there has been a long interval of time ana the 
surrounding circumstances support the infc rence, 
the recitals in such documents would be evidence 
of the representation having been made to the trans- 
ferees to that effect [p 391, col 2] 

First appeal from a decree of the Subor- 
dinate Judge, Shahjahanpur, dated the 
8th of March 1924. 

Dr K N. Katyu, Messrs. Iqbal Ahmad 
and Mukhtar Ahmad, for the Appellants. 

Messrs. A P Dube, Akhtar Husain Khan 
and Harnandan Prasad, for tbe Respons 
dents 

JUDGMENT.—First Appeals Nos, 256, 
257 and 258 of 1924 are all connected and 
arise out of suits brought by reversioners 
and their transferees for possession of 
property to which the former succeeded on 
the death of a Hindu widow, 

Bhawani Sahai was admittedly possessed 
ofconsiderable property and owned about 
26 or 27 villages He died on the 8th of 
August, 1870, leaving two widows knownas 
Musammat Rani Chunno Kunwar and Rani 
Maharani, He left noissue, During their 
life times these widows made various trans- 
fers in consequence of which the bulk of 
the estate has come into the possession of 
numerous transferees who are 1mpleaded as 
defendants in the suit Rani Chunno 
Kunwar died about 1903 or 1904 and Rani 
Maharani died on the l6th of February 
1915. 

Salig Ram and Dwarka Prasad claimed 
to be the immediate reversionersto whom 
the succession opened on the death of Rani 
Maharani. They have transferred part of 
their property tothe other plaintiifs and 
a joint suit has been instituted on behalf 
of them all, The defendants are, as we 
have remarked above, the representatives 
of the various transferees We shall deal 
with each of their cases separately 

The suits were instituted on the 20th of 
Dacember, 1921 aad tha tOuh of Jaa ary, 
1922 

The plaintiffs allege that the ladies were 
possessed of suffisient 1ncome and there was 
no necessity whatsoever for them to raise 
money eitaer by mortgage or sale and that 
accordingly all the transfers were without 
legal necessity and are not binding on the 
plaintiffs, 
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The pleas in defence were (1) res judicata, 
(2) estoppel and (3) want of legal neces- 
sity. There was also a denial of the pedig- 
ree set up by the plaintiffs. 

The learned Subordinate Judge has 
found that the plaintiffs’ pedigree is proved. 
and that there was legal necessityfor some 
of the transfers and that there was no legal 
necessity for the others, But he hasfound 
in favour of the defendants as regards the 
pleas of res judicata and estoppel and has 
dismissed both the suits in toto. Three 
appeals have been preferred out of the 
three Suite, The finding of the Court be- 
low that the plaintiffs’ pedigree 1s establish- 
ed has not been challenged before us. 
We propose to dispose of the legal pleas 
of res judicata and estoppelin the first 
instance. 

It appears that in 1877 Suit No 65 of 
that year} was filed by four persons who 
wereon the pedigree the immediate rever- 
sioners to the estate namely by Bheo 
Ghulam, Mihin Lal the father of the pre- 
sent plaintiff Dwarka, Chunni Lal father of 
the present plaintiff Salig Ramand Dudba 
Lal(or Binda Lal), The plaint :s embodied 
in the decree which 1s printed at page 69 
(F.A No. 258). The plaintiffs to that suit 
had alleged that the widows were possess- 
ed of property assessed to Government 
Revenue of Rs. 9,179-6 0 and that they had 
without any valid necessity borrowed about 
Bs. 13,000 from one Ohaturi Lal Sahukar. 
The plaintiffs challenged the right of the 
widows to fritter away the property by 
transfers and claimed two specific reliefs — 
“By right of inheritance according to the 
pedigree and the evidence of the witnesses 
the right of the plaintifis may be establish- 
ed and declared” and ‘ the defendants may 
be prohibited from meking a transfer of 
the property detailed inthe plaint" Then 
followed a listof 23 items of property 
showing the Government Revenue against 
the shares 12 the villages specified. This 
suit was filed on the 33th of December 1877. 
On the 19th of February 1878 Chatur: Lal 
defendant filedawritten statement (page 9 
ofthe Supplemental Record to EF. A. 
No, 256) in which he alleged that under 
the mortgage of 1873 money had been lent 
by him for payment of Government Revenue 
end that subsequently another deed was 
executed and the money borrowed by the 
ladies for the construction of Thakurdwara, 
temple, tank and Ohatri After which an- 
other mortgage deed for Rs. 11,000 was 
exesuted and later they took further sums 
for the payment of Government Revenue, 
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Thus in all Rs. 13,000 had been advanced 
by him in good faith for lawful and 
necessary expenses. The ladies also filed 
a joint written statement (page 11 of the 
same Supplemental Record), They alleged 
that all the acts done by them had been 
done in good faith and lawfully for the 
benefit of their husband in the next world 
and for the protection of the property. 
They further asserted in para.- 6 that most 
of the villages yielded a very small amount 
of income and damages had to be paid in 
respect of certain others,and no expenses 
over and above the expenses 1n- 
curred in the life-time of their husband had 
been incurred. They reiterated the state- 
ment that the jama (revenue) was con- 
siderable and the amount of the income 
was small Of course thesepleadings are 
not in themselves legal proof of the fact 
recited therein. They show the position 
taken up by the parties to that suit at that 
time, On the 9th of March 1878 (p 89 of 
F A. No. 256) Sheo Ghulam applied to 
withdraw the suit, the reason given by him 
in the application was that he had no hopes 
that he would remain alive and survive 
the ladies and prayed that he be exempted 
from the costs of thesuit. On page 9118 
acopy ofthe application dated the 12th 
of March 1878 filed by another plaintiff 
Mihin Lal (or Mithan Lal) who also with- 
drew his claim stating that he had no 
concern with the clam as he was not a 
member of the family of Bhawani Sahai 
and also disputed the correctness of the 
genealogical table which had been filedin 
the case. The judgment, described as 
rubkar 18 to be found on pagel5 of the 
Supplemental Record toF.A No 256. It 
isdated the 13th of March, 1878. The 
learned Judge noted that two of the plaint- 
iffs had by their application withdrawn that 
suit andthe other two plaintiffs “had not 
given any proof ragarding the second 
point.” He therefore ordered that the 
claim of two of the plaintiffs be dismissed 
because they relinquished their claim ‘and 
that of the other plaintiffs be dismissed in 
default of proof.’ The dismissal of the 
suit of the other two plaintiffs was there- 
fore not one on account of want of prose- 
cution but was on account of absence of 
proof on the second point The judgment 
does not make it clear what the second 
point in the case was. That is left entire- 
ly to conjecture, but having regard to the 
reliefs claimedin the plaint embodied in 
the decree quoted by usit seems clear to 
us that the second point was the question 
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of the alleged waste being committed by 
the widows for which an injunction to 
restrain them had been asked for. This 
being our interpretation of the judgment 
it is clear that the suit was dismissed 
for want of proof that any waste had been 
committed by the ladies. We may fur- 
ther note that in the plaint no transfer 
had been specified by date and no relief 
had been claimed for a declaration that 
any such transfer had not been made for 
legal necessity. So far as the relief for the 
establishment of the plaintiffs right to the 
estate by inheritance was concerned that 
was a relief claimed personally by the then 
plaintiffs which, of course, could not be 
granted, as it was impossible to hold who 
would be heirs to the estate so long as the 
widows werealive So far as that relief went 
the claim was miseonceived aud in any 
case it 18 quite clear that such claim could 
not be said to have been one brought in a 
representative capacity on behalf of the 
entire body of reversioners who may be born 
afterwards. The learned Subordinate 
Judge has held that the result of this liti- 
gation operatesas a bar of res judicata 
against the present plaintiffs We are 
wholly unable to accept this finding. No 
declaration had been sought for avoiding 
any particular transfer and there was no 
finding that any specific transfer was or 
was not without any legal necessity. The 
mere dismissal of the suit for an injunction 
cannot be resjudicata when the plaintiffs 
are now suing for possession of the estate 
afterthe death of the widows. Having re- 
gard to the fact that a new cause of action 
arises in favour of the present plaintifis 
after the death of the widows andthe re- 
lief for the establishment of the then 
plaintiffs mghtsin 1878 was a personal 
one, it cannot be said that the result of 
that suit stands in the way ofthe present 
plaintiffs 

The learned Advocate for therespondenta 
has urged that the dismissal might be as- 
sumed toamountto a finding that there 
was no proof of the pedigree set up by the 
then plaintiffs; We have already noted 
that the absence of proof noted by the 
Judge was as regards the second point and 
not the first. Accordingly weare unable 
to accept the finding that that judgment 
operates as res judicata. 

Tae finding that the result of that lti- 
gation amounts to an estoppel, which pre- 
vents the present plaintiffs from suing is 
absolutely untenable. No act or omission 
committed by the presumptive reversioners 
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at that time can amount to an estoppel 
against the present plaintifis who have 
actually succeeded to the estate. Their con- 
duct may under certain circumstances raise 
a presumption 1n favour of the existence of 
the legal necessity, but can _never debar 
the present plaintiffs from claiming the es- 
tate in assertion of their own rights which 
they do notclaim through the former re- 
versioners. Wewould, therefore, hold that 
neither res judicata nor estoppel 18 a bar to 
the suit. 

In this connection we may dispose of an- 
other plea of resjudicata which has been 
raised for the first time before us and which 
is based on ajudgment dated the 25th Oc- 
tober, 1923, printed on page 27 of the Supe 
plementary Record to F. A. No. 256. As a 
result of several advances of loan Ohaturi 
Lal had obtained a decree for money in 
1878. In part payment of that decree he 
took a sale deed in 1891, of three villages. 
Partof that mortgage decree was paid off 
by the sale of Sibnagar in favour of the 
respondent represented by Mr. Pearey Lal 
Banerji. Inasui brought by the present 
plaintiffs against Ohaturi Lai'e representa- 
tives to get aside the sale deed of 1891, it 
was held that that sale was good because 
it had been taken in order to pay off 
Ohaturi Lal's mortgage decree which had 
been established ın that case to have been 
in a lieu of previous debts which were for 
legal necessity. Mr. Pearey Lal Banerji 
contends that inasmuch as Ohaturi Lal's 
representatives in that suit set up this 
mortgage decree of 1873, and the finding 
was 1n thair favour and against the present 
plaintiffs, that finding ought to operate as 
res judicata in favour of his clients even 
though they were not parties to the former 
litigation This argument 18 based on the 
ground that under Expl VI tos. 11 Chaturi 
Lal's representative should be deemed to 
have been litigating bona fide in respect of 
a private right claimed ın common for them- 
selves and the present contesting respond- 
ents. We finditimpossible to accept this 
contention. The right which the then re- 
spondeats were claiming was the right 
based on their sale-deed of 1891 and in 
order to prove its validity they were relying 
ona previous mortgage decree of Onunni 
Lal The transfer in favour of the contest. 
ing respondents ıs of 1879. The ground 
which Ohaturi Lal's representative might 
have set upin order to prove the validity 
of their own sale-deed cannot be a right 
claimed in common for themselves and the 
present respondents, who have to substan- 
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tiate the validity of another sale deed. It 
is quite clear thatin the former litigation 
Ohaturi Lal's representatives were not 
claiming any right in common with the 
present contesting respondents. We are, 
therefore, unable to hold that even this 
judgment operates as res judicata and pre- 
vents the plaintiffs from challenging other 
transfers which were not in dispute in the 
former litigation. In this view of the case, 
ue matter need not be pursued any fur- 
ther. 


We now proceed to examine whether the 
various transfers were or were not supported 
by legal necessity. Before we take these 
transfers individually we should like to 
state afew broad facts which are establish- 
ed by the evidence Webave already refer 
red to the decree in the curt brought by the 
reversioners 1n1877, which givesa list of 
23 items of property left by Bhawani Sahai 
No doubt as observed by their Lordships of 
the Privy Councilin the case of Kumar 
Gopika Raman Roy v Atal Singh (1) find- 
ings of fact or statements of fact in a 
judgment delivered in one case are not 
admissible as proof of those facts ın another 
case when the parties are not the same. 
But even on this record there are khewats 
of no less than 13 villages, the total Gov- 
ernment Revenue of which comes to over 
Rs. 5,000 We also have an official report 
printed on page 47(F, A No. 253) stating 
that Bhawani Sahai had been ın affluent 
circumstances and besides the village 
Negla Lahori he had 26 or 27 other zemin- 
darı villages ın that very pergana When 
the Government revenue of 13 villages 
amounted to more than Rs. 5,000 it may be 
taken roughly that the total Government 
revenue of the entire property would have 
been about Rs, 10,000 Thus the statement 
in the decree is borne out by this calcula- 
tion. There ıs no direct evidence on the 
record to show the actual profits, namely 
the net income of the villages but ıt may 
be assumed for the purposes of argument 
in favour of the plaintiffs that 1t might have 
been about equal tothe Government re- 
yenue. The conclusion, therefore, is irre- 
gietible that the widows were possessed of 
considerable properties after the death of 
their husband At the sametime we know 
that there was a great famine in the years 
1876 to 1878 and during that time the con- 
dition of the villages in the District of 


(1) 114 Ind Cas 561, A I R 1929 P O 99,33 C 
w N 463, 29L W 674, 490 L J 327, 10 P. L T. 
301, 31 Born, L, R. 734 (P. O.). 
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Shahjahanpur was precarious, Even the 
plaintiffs Salig Ram and Puttu Lal (pages 
35 and 41 F. A No 256) admit that Bha- 
wani Saha: had started the buildingof a 
temple, a shivala and a tank 1n his life-time 
and that these constructions had not been 
completed when he died and had to be 
completed afterwards by the widows The 
defendants’ witnesses like Ram Dayal and 
others, of course, said that large sums of 
money were required by the ladies for 
completing these constructions. That the 
completion of these works which had been 
started by Bhawani Sabai in his life-time 
would have beena legal necessity has not 
been disputed before us. Unfortunately 
however we do not know the exact part of 
the constructions which had been left un- 
completed when Bhawani Sahai died, We 
have already referred to the bare assertion 
of the ladies themsalves that the Govern- 
ment revenue of the villages was very heavy 
and the income was small, 

There 1s no doubt that during their lıfe- 
times these widows from time to time made 
numerous transfers with the ultimate result 
that the bulk of the property passed out 
of their hands This raises a grave sus- 
picion against the transferases 

Although we have held that the proceed- 
ings 1n the suit brought by the presumptive 
reversioners do not amount to res judicata, 
it 18 impossible to altogether ignore that lı- 
tigation The present plaintiffs come to 
challenge these transactions after a period of 
40 to 59 years. Ata time when the original 
transferees and the persoas connected with 
the execution of the various documents are 
all dead, they call upon the defendants 
to establish legal necessity for debts which 
their prelecessor-in title had advanced. A 
large number of these defendants are not 
the descendants of the original creditors 
or vendees but are subsequent transferees 
from these peopls It is, therefore, very hard 
on them to ba called upon after this long 
lapse of time to substantiate theancient trans- 
actions by direct proof of legal necessity. 
We have the further fact thatnot only the 
reversioners have waited for such along time 
before impugaing these transfers but the 
fathers of the two of the present plaintiffs 
and their uncles did make an attempt 1n. 1878 
against the ladies and Ohaturi Lal but for 
some reason or other did not proceed 
further with the case Tnat was the 
occasion when ths whole question could 
have been conveniently threshed out and 
it could have been established one way or 
the other whether the legal necessity had 


ye 


We ere d 


121 I. O, 1930 


existed. Although the present plaintiffs 
are not bound by the conduct of those 
reversioners, it is a fact which cannot be 
lost sight of that at the time when the 
truth would have been more effectively 
enquired into those reversioners did not 
chose to press the matter There is the 
further fact that although there is no proof 
of legal necessity, yet ıt is shown that the 
ladies as well as Ohaturi Lal were prepared 
to substantiate the case that legal necessity 
had existed and that as early as1878 16 
was definitely alleged that the previous 
transfers had been for lawful purposes. 
We shall deal with each of the deeds in 
favour of Ohaturi Lal hereafter but at this 
stage we may mention that by September 
1878 Chatur: Lal had succeeded in obtain- 
ing a decree from a Court of law in his 
favour against the widows. Thus the 
outside world had the fact beforeit that 
the reversioners had sued to challenge the 
previous transfers and had withdrawn 
their suit or allowed their suit to be dis- 
missed, and that the transferee Chaturi 
Lal had actually obtained a decree from 
the Court It was after these events 
that the transfers which are now impugn- 
ed took place. 

There 18 one more circumstance against 
the plaintiffs which we may now mention. 
Although we have held that the judg- 
ment of the Subordinate Judge dated the 
25th of October, 1923, cannot be taken 
advantage of for the purpose of res judicata 
it does not follow that that judgment 18 
wholly inadmissible in evidence, It 18 
true that the contesting defendants who 
wished to rely uponit were not parties to 
it but the present plaintifa were them- 
selves parties and they lost their claim 
against Chaturi Lal's representatives. Now 
Chaturi Lal and his representatives were 
in a better position to establish the 
validity of the mortgages in favour of 
Chaturi Lal than the present defendants 
who are subsequent transferees. The 
plaintiffs had the full opportunity to 
challenge the validity of Ohaturi Lal's 
transactions but failed in their attempt 
Unders 13 ofthe Indian Evidence Act when 
the question as to the existence of any right 
arises in a transaction by which that 
right was claimed, recognised or asserted 
any particular instanca in which that right 
was claimed, recognised or exercised 188 
relevant fact and, therefore, admissible. 
In the present suit Chaturi Lal's nght to 
hold a valid charge on the property on 
account of the mortgages in his favour 18 
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in dispute This right was Bdenied by the 
plaintiffs and was asserted by Chaturi Lal's 
representatives in the previous sut, and 
the resultof that suit was an instance in 
which the right claimed was recognised 
by & Court of Law. Although the value of 
the judgment by itself may not be great 
inasmuch a3 evidence may vary from case 
to case the fact remains that that judgment 
is an instance in which the validity of 
Chaturı Lal's mortgages was not only 
asserted but recognised by the Court and 
recognised as against the present plaintiffs, 

We now come to the transactions in 
which Ohaturi Lal was concerned. All the 
relevant documents are to be found printed 
in the Supplementary Record of F. A. 
No. 256 On page 1 1s the hypothecation 
bond dated the 3lst of May 1873 in favour 
of Ajudhya Prasad and Bishun Dayal for 
Rs 2,000 It recites that the money was 
required for the payment of Government 
revenue on account of the instalment of 
May 1873 The endorsement on the back 
of this document contains the admission 
made at the time of the registration and 
is to the effect that the amount had really 
been deposited in the Pawayan Tahsil on 
the 30th of May preceding and that the said 
amount was to be eredited towards the 
payment of Government revenue, Now 
tho recitals in documents executed by 
Hindu ladies are by themselves no 
proofs of the existence of the legal 
necessity mentioned. But in eases where 
there has been a long interval of time and 
the surrounding circumstances support 
the inference, the recitals in such docu- 
ments would be evidence of the representa- 
tion having been made to ths transferees 
to that effect. We may 10 this connection 
quote the words of their Lordships of the 
Privy Council in the case of Nanda Lal 
Dhur Biswas v. Jagat Kishore Acharjya 
Chowdhury (2). “The recital 16 clear evidence 
of the representation, and, if the circum- 
stances are such as to justify a reasonable be- 
lief thatan enquiry would have confirmed 
ite truth, then when proof of actual enquiry 
has become impossible, the recital, coupled 
with such circumstances, would be sufficient 
evidence to support the deed. To hold 
otherwise would result ın deciding that a 
title becomes weaker as it grows older, so 
that the transaction...would ultimately be 


(2) 36 Ind Cas 
T 335,31 M L J 
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incapable of justification merely owing to 
the passage of time" As the dispute has 
&risen after & long interval of time we are 
of opinion that having regard to the various 
circumstances which we have referred to 
above itis only fair thatthis recital should be 
accepted as proof of a representation having 
been made and believed to be correct by the 
mortgagee, particularly as that assertion 
was subsequently repeated 

On the 14th of June, 1873, another mort- 
gage deed (page 3) was executed for 
Rs. 4,000, 1n favour of Chaturi Lal. Under 
this money due to Ajudhya Prasad and 
Janki Prasad was paid off and a further sum 
was required to pay off the Government 
revenue instalment, The learned ^Advocate 
for the respondent has suggested that this 
Ajudhya Prasad might be a different person 
from the other Ajudhya Prasad There is, 
however,'the fact that Ajudhya Prasad men- 
tioned in both the documents was there- 
sident of the same place Pawayan. 


On the 29th of April 1875 (page 5) a pos- 
Bessory mortgage deed was executed for 
Rs. 11,000 under which the amount due 
on the previous deed dated the 14th of June, 
1873, was paid off and so were also the three 
promissory notes paid off and the balance 
was paid at the time of registration. Itisa 
fact against the defendants that there was 
in the mortgage deed of 1875 no express re- 
cital of necessity for the amounts due on the 
promissory notes and the cash paid at the 
time of registration. On the other hand we 
have already stated that1n 1878 when the 
reversioners first challenged the debts of 
Ohaturi Lal, he did assert ın Court that the 
money had been required for the payment 
of Government revenue and for the con- 
struction of thakurdwara, temple, tank and 
chhatr (page 9 of the Supplemental Record 
of F, A No, 256) and we also know that the 
ladies asserted that they had acted ın good 
faith and lawfully. We have already shown 
ihat the reversioners' suit was dismissed 
(page 15) and itis a fact that Chaturi Lal 
obtained a decree on the basis of this 
mortgage deed on the 25th of September 
1878 (page 17). 


The defendants have produced some oral 
evidence on the need for completing the 
temple, the shwvala and the tank and it 
was admitted by the plaimtiffs Puttu Lal 
and Salig Ram that these constructions 
had remained incomplete when Bhawani 
Sahai died. The evidence is no doubt 
meagre. In an ordinary case ıt might have 
been difficult to accept it as conclusively 
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establishing the plea of legal necessity but 
having regard to the long lapse of time 
after which the question has been raised, 
having regard to the failure on the part 


of the then reversioners to press their clam — 


at a time when the matter might have been 
thoroughly investigated and having regard 
to the other circumstances mentioned by 
us above, we feel that it would not ke 
proper to upset the finding of the Court 
below on this point and we accordingly 
hold that Ohaturi Lal's decree dated the 
25th of September 1878 may be taken to 
have been obtained on account of a debt 
which was binding on the estate 

We now propose to take each of the 
transfers separately. 


F. A. No. 256 or 1924, 

1. Bagrer. 
under the sale deed of the4th of June 1876 
for Rs 2100 (page 83 of F. A. No.:23,56). Out 
of thesale consideration Rs, #78 had been 
due to the same Ohaturi Lal and Rs. 455 
also were due on & previous account, and 
Rs. 1,367 were stated to have been required 
for the payment of Government revenue. 
We know from the Gazetteer that 1876 
to 1877 was a year of great faminein the 
district of Shahjahanpur It 1s, therefore, 
not surprising that Government revenue 
had fallen into arrears The Court below 
has found that legal necessity for this 
transaction has been established We affirm 
that finding. It 1s not necessary to refer 
to the oral evidence of Pandit Sheo Prasad 
Vakil and Ram Dayal who have been 
believed by the Court below. Pandit Sheo 
Prasad Vakil was the scribe of this docu- 
ment. 

2  Banskaron was sold under a sale-deed 
dated the 17th of August, 1886, for Rs. 1,350 
(page 101 F. A. No 256) The entire amount 
was paid ın cash at the time of. registration 
and the document does not recite any 
legal necessity. The oral evidence pro- 
duced to prove ıt has been disbelieved by 
the Court below and we uphold its findin g 
that no legal necessity has been established 
in support of this document. 

3. Dhaundanpur This was sold on the 
15th of August, 1590, for Re 1,667 (page 103), 
At the foot of ihe deed ıt was stated that 
the amount was received for the payment 
ofthe debt due to Chatur: Lal The doeu- 
ment itself does not give the date of the 
deed in favour of Ohaturi Lal nor does ıt 
expressly say that ıt was on account of the 
decree in his favour. We have, however, 
the statement of Shib Charan (page 45 of ` 
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F. A. No. 256) that Dhaundanpur was sold 
inorder to pay off the decretal amount due 
to Ohatun Lal. The decree had admittedly 
been obtained two years earlier. This 
evidence 1s uncontradicted. The learned 
Subordinate Judge has believed it and we 
Bee no reason to disturb his finding. 

4. Shibnagar This property was sold on 
the 15th of April, 1879, for Rs. 4,900 under a 
sale deed (page 97) in order to pay off the 
decree of Chaturi Lal There 18 a clear 
recital to that effect in the deed itself The 
amount was not actually paid at the time 
of the registration but it was stated that 1t 
would be paid at the time of mutation of 
names. The defendants concerned led 
evidence to show that the amount was 
actually paid on the lst of May, 1879, They 
have produced certain entries in account 
books purporting to show that the payment 
was made on the let of May, 1879. Having 
regard to the condition of the books wedo 
not consider ıt safe to place absolute re- 
liance on those entries But the fact 
remains that in the application for execu- 
tion of the decree which Chaturi Lal made 
afterwards heleft out this village Shibnagar 
and applied for execution against the 
remaining villages included in the decree, 
We further find that the amount of the 
decree was reduced. This circumstance 18 
corroborative of the oral evidence that the 
amount was actually paid to Chaturi Lal. 
Had that nct been so 16 was not likely that 
Ohaturi Lal would exempt the property 
from his decree The Court below has 
accepted the evidence that the sale pro- 
ceeds went to partially discharge Ohaturi 
Lal's debts and we see no reason to take a 
contrary view. 

5. Bemwpur. This property was sold 
under a decree dated the 5th of April, 1879, 
for Rs 1,600 (page 95) Thesale deed pui- 
ports to have been executed in order to pay 
off the debt due to Cheda Lal His bond 18 
printed at page 93 There are no recitals of 
legal necessity in the bond and there js no 
satisfactory evidence before us that there 
was legal necessity to support 1t The oral 
evidence produced by the defendants con- 
cerned, namely the statements of Man 
Singh and Kundan Lal, has not been 
believed by the Court below In the absence 
of arecital in the deed itself that the 
money was required for the payment of 
Government revenue the Court below was 
justified in rejecting the oral evidence 
produced after 50 years. Weaccept the 
finding that the legal necessity for this 
transfer has not been established. 
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6. Mainari is not in dispute in this 
appeal, 


F. A. No. 257 or 1994. 

The villages Nagaria, Kunyia, Kartapur 
and Kıratpur are in dispute in this 
appeal The learned Judge has found 
allthese transfers to have been without 
legal necessity There are no recitals ın 
the deeds under which the properties were 
transferred and there is no satisfactory evi- 
dence to prove the legal necessity. We ac- 
cept the findings as regards these villages, 


F A No. 258 or 1924 

1 Bhatpura. This property wassold on the 
2ud of September, 1892, for Rs, 1,650 in 
order to pay off the debt of Ohaturi Lal due 
under a deed dated the 4th of July, 1891, 
but not of the decretal amount, Unfortu- 
nately for the defendants, they have not 
produced the mortgage deed of the 4th of 
July, 1891, We, therefore, do not know for 
what purpose this mortgage was executed, 
By this time the ladies had made numerous 
transfers and 1n the absence of positive evi- 
dence showing that there was necessity for 
the mortgage of 1891 we cannot accept the 
finding that there was legal necessity for 
the transaction, The learned Advocate for 
the defendants has asked us to assume that 
the mortgage deed of 1891 must have been 
executed 1n part satisfaction of the mortgage 
decree of 1878 We are afraid we cannot 
make any such presumption in favour of 
the vendees on whom there was the burden 
to establish the legal necessity. If they 
have not taken care to produce the docu- 
ment before the Court they have them 
selves to thank for. In the absence of any 
direct evidence to show the necessity for 
the mortgage of 1891 we cannot uphold 
this transaction. 


The learned Subordinate Judge has 
made one mistake in connection with this 
property Some of the Thakur vondees 
had actually compromised theclaim with 
the plaintiffs and had agreed that on their 
being exempted from the payment of 
mesne profits and costs the plaintiifs’ claim 
might be decreed against them. On pages 
98 and29 of F A. No 258 of 1924 we find 
their applications printed. Even when 
the learned Subordinate Judge found that 
legal necessity was established he should 
not have dismissed the suit as against these 
defendants who had compromised their 
disputes with the plaintiffs We, therefore, 
hold that the whole transaction must fal] 
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to the ground for want of proof of legal 
necessity. 

2 Nawada Ashrafpur. This was sold 
under a deed dated tha 17th of August, 
1886 (page 77 F. A. No 253) for Rs 2,100 
No necessity is mentioned in the deed and 
the evidence of the solitary witness Dilawar 
Husain has not been believed by the Oourt 
below Wecannot, therefore, hold it to be 
proved that the money had been borrowed 
for payment of Government revenue We 
affirm the finding of the Oourt below 
that there was no legal necessity for 1t 

3 Taharpur. This was transferred 
under a sale-deed dated the 5th of Septem- 
ber, 1888, for Rs 2,500 in order to pay o 
Ohaturi Lal's debt (page 81 of F A, No. 
258) The reecitalis to the effect that this 
debt of Obaturi Lal had been contracted 
for lawful necessities for payment of 
Government revenue and also for payment 
of the debt of old standing which led to 
the contracting of the debt of Chaturi Lal. 
We think that the recitalin this document 
is evidence of the representation having 
been made to the vendees that the previous 
debts had been contracted for legal neces- 
sity. The Oourt below has found that 
legal necessity has been established in 
this case and we affirm that finding 

4 Nagla Lahore, This property was 
transferred 1n the year 1870, soon after the 
death of Bhawani Sahai on the occasion 
of Ekadasv sand Terwihin ceremony which 
was a religious and charitable gift for the 
purpose of conferring spiritual benefit 
on the departed soul. The khewat of 
Nagla Lahori 1s printed on page 145 of F. 
A No, 258 and shows that the Government 
revenue of this village was Rs. 330 ;This 
was one out of 27 villages and represented 
about one thirtieth of the entire estate. 
We donot think that the giving away of 
such a small fractional share of the estate 
for religious and charitable purpose can 
be seriously impugned. The remark of the 
learned Judgethat by adverse possession 
against the ladies, title to full ownership 
has matured and the  reversioners 
cannot eject the defendant cannot be 
supported, but the transaction itself in 
our opinion is good and must stand, 

5. The only remaining property is 
Bazvaft or resumed property whichis 1n- 
considerable and the learned Advocate for 
the plaintiffs has not challenged the find- 
ing of the Court below on this point. Tae 
decree dismissing the claim with regard 
to it must, therefore, stand, 


This disposes of all the items of properties. 
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The result, therefore, is that we allow F.A. 
No 257 of 1924 and decree it in full with 
regard to Nagaria, Kanyia Kartapur and 
Kiratpur, we allow F.A No 256 of 1924 ın 
part and modify the decree of the Court 
below ın the following way —The plaintiffs’ 
claim is decreed with regard to Banskaraon 
and Benipur, and we allow F. A. No, 258 
of 1924 in part and decree the claim with 
regard to Bhatpura and Nawada Ashrafpur. 
The rest of the claim 1s dismissed, The 
plaintiffs are entitled to mesne profite for 
three years preceding the suit and pendente 
lie and future till delivery of possession. 
No enquiry has been yet made into the 
amountsdue. We accordingly order that a 
preliminary decree be prepared directing 
delivery of possession of the properties 
decreed to the plaintiffs,and the mesne profits 
be ascertained hereafter and the final decree 
passed. 

The Thakur defendants who compromised 
the dispute with the plaintiffs would be 
exempted from the payment of mesne pro- 
fits and costs with regard to their shares 
of Mauza Bhatpura. The other parties will 
pay and receive costs in proportion to 
failure and success 1n both Oonrts 

A, Appeal No 257 allowed 

Appeals Nos 256 and 258 
allowed tn part. 


ALLAHABAD HIGH COURT. 
Fraser CIVIL APPEiL No 195 or 1926, 
March 21, 1929. 
Present:—Mr Justice Banerji and 
Mr Justice King. 
NADIR SHAH-—PLAINTIFF —Á PPELLANT 


versus 
Tas MUNICIPAL BOARD, CAWNPORE 
—pDzrENDANT— RESPONDENT 

Conti act--Bualdung contract—Breach by employer— 
Contractor's 11ght to damages—Measure of damages— 
Contract with Municipal Committee—Br each—Surt 
for damages—Limitation—Cause of action—Starting 
MTM P Mumwwaltws Act (II of 1916), ss 94 

), 826, 

A Municipal Commattee called for tenders for the 
construction of certam buildings and the plaintiff's 
tender for Rs 23,437 was accepted. One of the 
conditions of the tender was that if the Munici- 
pal Engineer did not approve of tho work being 
proceeded with he had the right to countermand 
the order and the contractor could in such a case 
only claim for work done up to the time the order 
was countermanded Tt was also provided that 
alterations in the estimate would not invalidate the 
contract. The plaintiff commenced the work but on 
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the 8th October, 1923, the work was directed to be 
stopped After some negotiations the plaintiff sent 
a lawyer's notice on the 19th June, 1924, informing 
the Municipal Committee that he would sue for 
damages 1f the contract wasfor any reason wrong- 
fully terminated Thereupon the Committee appoint- 
ed a Sub-Committee This Sub-Committee recom- 
mended thatthe plaintiff should be allowed to con- 
tinue the work with such alterations as were suggest. 
ed by the Supeimtending Engineer, and the recom- 
mendation was accepted by the Committee on the 
8th Apii, 1925. The alteration of the work neces- 
exated the increase of the cost to Rs 42,420 Onthe 
29th April, 1925, the work was again stopped and 
fresh tenders were called for on the 20th May The 
plaintiff sued for damages It was contended that 
the plaintiff had no cause of action and that the suit 
was further barred by limitation. 

Held, (1) that the Committee had committed a 
breach of the contract and was, therefore, hable to the 
plaintiff indamages [p 389, col 1] 

(2) that the cause of action did not arise on the 
19th June, 1924, when the plaintiff gave notice and the 
sut was not barred by limitation [p 397, col 


1.) 

(3) that the plaintiff was entitled to claim damages 
onthe agreed estimate ofthe revised work, namely, 
Rs 42,400 (p 398, col 1] 

(4) that the ten per cent of the said sum was sutii- 
cient compensation to the plaintiff for the loss sustain- 
edby hm [bid] 

First appeal from a decree of the First 
Subordinate Judge, Cawnpore, dated the 


17th of February, 1926. 


Dr. K.N. Katju, for the Appellant. 
Mr. P. L. Banery, for the Respondent. 


JUDGMENT.—This is & plaintiff's 
appeal ina suit for damages against the 
Munieipal Board of Oawnpore for breach 
ofa contraet to construct filter beds in 
three chambers at Benajhabar. 

The Municipal Board of Oawnpore called 
for tenders for construction of the work 
and the plaintiff's tender for Rs 23,437 
was accepted, and a contraet for the con- 
struction of two pre filters and one final 
filter was placed with him 

The course of business regarding con- 
tracts by the Municipal Board appears to 
be that they call for tenders and the con- 
tractors offer rates for the work to be done, 
and on the 19th of April, 1923, the plaint- 
iff presented the tender Ex N He also 
duly deposited the necessary amount of 
money which had to be deposited under 
the terms of the tender which he had 
offered. At a resolution of the Municipal 
Water Works Committee, dated the 24th 
of May, 1923, and confirmed by the 
Municipal Board, the tender of the plaint- 
iff was accepted. He got a work order 
and he was directed to arrange to start 
work at once and to complete the work by 
the 3lst of December, 1923. The work 
order Ex. K contained certain conditions 
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tobe found at page 4L of the paper-book. 
One of the conditions was that 1f the Muni- 
cipal Engineer did not approve of the 
work being proceeded with, he had the 
right to countermand the order within a 
reasonable time, and the contractor 
could only claim for work done 
up to the time the order was counter- 
manded at the rates entered inthe work 
order. Oondition 2 was that if any altera- 
tion in the work-order may be made that 
must be entered in writing and initialled 
and dated by the Municipal Engineer. 
There were other conditions A contract 
was entered into between the contractor 
and the Municipal Board of Cawnpore, 
which 18 to befound at page 42, Ex L. 
At page 43 there 18 an extiact of the 
conditions, The Municipal Engineer had 
the powerto make any alteration in the 
designs, drawings or instructions that 
may appear to him necessary during the 
progress of the work, and the contractor 
was bound to carry them out within such 
time as the Municipal Engineer by writing 
under his hand specifying the alterations 
shall fix. As regards the rate 16 was 
provided that the rate mentioned in the 
agreement was to continue to be the rate 
for the extra work, butif there were no 
such rate mentioned and there were no 
estimates then at the rate mentioned in 
the Municipal Engineer’s schedule of rates 
or at a rate agreed upon in writing 
before tha commencement of such work. 
It further provided that such alteration 
will not invalidate the contract but the 
time for the completion of the work will 
be extended and the certificate of the 
Municipal Eagineer will be conclusive as 
to such time and the contractor shall not 
make any alteration or execute any work 
not providedin the contract without the 
Municipal Engineer's authority 1n writing, 

The plaintiff commenced work and on 
the 8th of October, 1923, the Municipal 
Engineer directed the work to be stopped 
until further orders. What had happened 
was that on the 7th of October, 1923, a 
meeting had been convened by Mr Ryan, 
Ohairman of the Water Works Committee, 
in connection with the work that had 
been going on and that Committee had 
decided that the work was to be stopped 
until expert opinion was obtained about 
the filters, and the Superintending En- 
gineer to Government was the expert 
whom they consulted. Exhibit Disa copy 
of a letter which wassent by the Executive 
Engineer, 3rd Division, Public Health 
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Department, to the Superintending En- 
gineer, and the latter forwarded this 
letter to the Municipal Board. This letter 
is dated the 18th of October, 1923. A 
copy of this letter was sent to the plaint- 
ifon the 14th November, 1923. No 
orders were given to the plaintiff by the 
Municipal Engineer about what was to 
be done, and whether the recommendations 
of the Superintending Engineer con- 
tained in Ex. 2 had been accepted or 
not does not appear. But the plaintiff 
had been writing to the Municipal 
Engineer and we find from Ex P dated 
the 21st of April, 1924, that the plaintiff 
was claiming overhead charges since the 
work was stopped The plaintiff gives 
reference to the letters he had been 
writing to the Municipal Engineer from 
the 6th of November, 1923, and he said: 
“We have not received any instructions 
which we are awaiting as clearly stated 
in Municipal Engineer’s letter No. 680 
dated the 8th of October, 1923 By not 
replying our letters the Municipal Board 
is subjecting itself to overhead expenses 
claimed by us from month to month.” 

This letter was addressed to the Ohairman 
of the Municipal Board. No clear instruc- 
tlons were given to the plaintiff but the 
Municipal Engineer wrote to_the plaintiff 
on the 3rdof May, 1924 (Ex. 3). The 
Munieipal Engineer gave an extract ofa 
resolution of the Water Works Oommittee, 
dated the 27th March, 1924, for informa- 
tion To see what this resolution meant 
one bas to refer to Ex. 20 which 18 a 
copy of the proceedings of a meeting of 
the Water Works Committee of the 27th of 
March, 1924. Certain recommendations 
were made by the Water Works Committee 
to the Municipal Board and sending a copy 
of the portions ofthe recommendations 
elearly conveyed nothing to the plaintiff 
The plaintiff wrote to the Municipal 
Engineer on the 15th of May (Ex 4) 
thata mere alteration ofpart of specifica- 
tion could not invalidate a contract because 
para. 14 of the agreement says so clearly in 
unequivocal terms The plaintiff followed 
this letter up by anotice sent by his Plea 
der tothe Chairman ofthe Municipal Board 
on the 19th of June, 1924 (Hx F) That 
notice said that if for any reason 
the Municipal Board wrongly wished 
to terminate the contract for no fault 
of the plaintiff the plaintiff was entitled 
to Rs. 6,000 as damages plus over- 
head charges to make good the loss sustain- 
ed by the plaintiff by a breach of the con- 
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tract on the part of the Board, and ifthe 
plaintiff was notallowed to complete the 
work the plaintiff would filea suit for re- 
covery of Rs. 9,000 as damages On re- 
ceipt of the notice a resolution was passed 
by the Municipal Board onthe 26th of July, 
1924, by which a Sub-Oommittee of two 
members of the Board was asked to report. 
That report was not submitted until the 
18th of November, 1925 The Sub-Com- 
mittee did not agree with the Water Works 
Committee that the contract with the plaint- 
iff terminated with the stopping ofthe 
work in accordance with the letter dated 
the 8th of October, 1923. The Committee 
further recommended that plaintiff should 
not get any damageand that the plaintiff 
should be allowed to go on with the work 
with such additions and alterations as sug- 
gested by the Superintending Engineer, 
Public Health Department On the 8th of 
April, 1925, the Municipal Board accepted 
the recommendations of the fSub-Com- 
mittee (see Ex. 6 page 77). 


The plaintiff's case 18 that what happen- 
ed after that date and the further action 
ofthe Municipal Board amounted to a 
breach of contract which had been 
enteredinto by him with the Municipal 
Board. 

Certain contractora filed what is called a 
petition of appeal (Hx 9) on the 21st of 
April, 1925. What had happened was that 
on the 21st of April the Municipal Engi- 
neer went to the spot and gave directions 
for certain work to be started and ıt was 
duly started as appears from Ex. 7 (letters 
of the plaintiff to the Municipal Engineer). 
The work that now had to be done was 
divided into two parts One was the re 
construction of the filters with different 
materials, and another was certain dismantl- 
ing that had to be done beforethe filters 
were to be constructed. By Ex. 7 the 
plaintiff asked that à copy ofthe Board's 
resolution with the necessary annexure be 
sent to him. 


The Municipal Engineer in the meantime 
prepared fresh schedules which were divid- 
ed into two parts. Part A he headed as 
comprising work the tender for which had 
already been aecepted by the Board, and 
part B ascomprising work about which ten- 
ders had to be called. In place of 
Rs. 23,000 the alteration of the work neces- 
sitated the cost to ba increased to 
Rs 42,420, and as regards the other work 
the cost was calculated by the Municipal 
Engineer to be Rs. 25,467. 


. v 
1811. O. 1930 
In consequence of the appeal referred to 

above there was an emergent meeting of the 
Municipal Board on the 29th of April, 1925, 
and it was resolved that the work bestop- 
ped till the Chairman made an inquiry as 
to rates and submitted and reported the 
new estimates to the Board. It does not ap- 
pear that any orders were given to the 
contractor about stopping or continuing the 
work. We find, however, that on the 20th of 
May, 1925, the Board met again and two 
proposals were made The first resolution 
which is to be found at page $9 (Ex C) was 
negatived and the second resolution was 
thatin case the contractors do not agree to 
this proposal fresh tenders for the whole 
work be ealled for without further reference 
to the Board. The reports of the Municipal 
Engineer dated the 16th May, 1925, 
and the 18th May, 1925, to be found 
at pages 90 and 91, appear to have 
been laid before the Municipal Board when 
the resolution referred to above was passed. 
That report stated that no change in the 
sanctioned design was contemplated, that 
the estimate was divided into two parts A 
and B. Part A consisted of works the 
tender for which had already been accepted 
by the Board andthe contractor had agreed 
to do the cement mortar works on estimated 
rates. The rates of other 1tems 1n this esti- 
mate are according to the tender already 
accepted by the Boardand the estimated 
cost of part A was Rs. 42,420. A detail of 
the alteration is also tobe found at page 
90. It was after this that the trouble arose 
and the plaintiff's work wasstopped by the 
Municipal Board. The plaintiff thereupon 
instituted the present suit claiming Rs. 8,000 
as damages 

Various pleas were raised by the Munici- 
pal Board and every conceivable plea that 
could have been raised was set out in the 
written statement, 

The learned Subordinate Judge framed 
five issues. His finding on issue No. 1 was 
in favour of the plaintiff Issue No. 2 was 
decided in the plaintiff's favour and he held 
that there was no breach on the part of the 
contractor, but that the Board stopped the 
work. As regards the 3rd issue his finding 
was thatthe work was rightly stopped 
under the circumstances and that the Board 
was justified in stopping the work. The 
4th issue was whether the suit was barred 
by limitation and the learned Subordinate 
Judge found thatthe plaintiff's suit was 
barred by time, 

In appealthe learned Advocate for the 
respondent, the Municipal Board of Cawn- 
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pore, has conceded that the plaintiff's claim 
was not barred by limitation 1f the date, of 
the cause of actiou was the 20th of May, 
1925, or even the 29th oi April, 1925. 

The learned Subordinate Judge has taken 
29th of April, as the starting point of the 
cause of action and he has held that under a. 
326 of the Municipalities Act, the claim not 
having been brought within six monihe, was 
barred Itis unnecsssery to go into the 
point asit does not arise upon the admis. 
sion made by Mr P L. Banerji, which, in 
our opinion, 18correct according to the law 
as ıt stands since the amendment of s, 29 of 
the Limitation Actin the year 1922 

Dr Katju for the appellant submits that 
in view of the finding shat there was no 
breach of contract on the part of his client 
and because the Board having stopped the 
work they must be deemed to have commut- 
ted a breach of coniracs entered into he 
was entitled to sue for damages. i 

Mr Banerji on the other hand contends 
that the cause of action of the plaintiff 
arose on the 19th of Juae, 1924, when the 
plaintiff sent Ex. F to the Municipal Board, 
We cannot accept that contention because 
inour opinion that didnot amount to any 
act on the part of the plaintiff which sug- 
gested that he was not willing to go on 
with the work. It appears to us that all 
thatthe plaintiff wanted was to understand 
what washis position with regard to the 
original contract entered into by him and 
io receive instructions according to the 
agreement entered 1nto by the parties Mr 
Baneri submits that when within two 
months from that date the plaintiff did not 
receive any instructions he ought to have 
understood thatthe Municipal Board was 
not going to accede tohis request and he 
should have inatituted a suit within Bik 
months from the date of the expiry of 
notice. 

We cannot accept this contention as 1b 
was entirely due to the dilatory methods 
adopted by the Municipal Board of 
Oawnpore that they have been involved 
inthe suit. It was no: in our Opinion 
unreasonable for the plaintiff to await the 
report of the Sub-Committee as he must 
have known that on the 26th of J uly, 1924 
long before the period of the expiry of two 
months from the date of hig notice the 
Board had appointed a Sub Committee tg 
gointo the matter. The plaintiff seems to 
have waited patiently from the 26th of 
July, 1924 to the 18ta of February, 1925, tg 
find out what were the recommendationa 
of this Sub-Oommittee. He could nof 
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have anticipated that no {ction would be 
taken by the Sub-Oom, tfee and no action 
would be taken by the Municipal Board 
untilthe 8th of April, 1925, and when the 
Municipal Board accepted the recommenda- 
tionof the Sub-Committee there was no 
cause for him to complain. He had claimed 
Rs 9,000 as damages on the 19th of June 
but if he was going to continue the work 
with the altered specification he had 
nothing to complain It appears to us 
further that the Municipal Board forget- 
ting the provisions of s, 94 (6) of the Muni- 
eipalities Act decided on the 20th of May, 
1925, to give a go-bye to the resolution of 
the sth of April, 1925 All the work that 
the plaintiff had agreed to do under the 
terms of his contract and at the rates 
which had been settled by the Municipal 
Engineer was in accordance with the 
original contract entered into and there 
was really no new contract when the 
plaintiff agreed to do the altered work. 
We are, therefore, of opinion that the 
Municipal Board of Cawnpore, committed 
a breach of contract and they were there- 
fore, liableto the plaintiff for damages. 
Under the agreement entered into by the 
plaintiff and the Municipal Board ıt 18 per- 
fectly clear that the Municipal Engineer 
was the authority for altering or adding to 
the work andthe Municipal Board having 
accepted on the 8th of April, 1925 the re- 
commendations of the Sub-Committee and 
the Municipal Engineer having prepared 
estimates and the plaintiff having accept- 
ed the estimates made by the Municipal 
Engineer, ın our opinion, the Municipal 
Board cannot get out of the contract at 
all 

The only point that remains is what is 
the amount of damages which the plaintiff 
is entitled to claim on account of the 
breach by the Municipal Board In our 
opinion the plaintiff was entitled to claim 
the damageson the agreed estimate of the 
revised work prepared by the Municipal 
Engineer and that amounts to Rs, 42,400 
The evidence of Mr. Ryan in our opinion 
gives a fair estimate of what was the loss 
to the plaintiff on account of the breach 
of contract by the Municipal Board. 
Taking all the circumstances of the case we 
are of opinion that if the plaintiff 16 
given 10 percent on the estimated cost of 
the work he will be sufficiently compensat- 
ed for thelossto him We set aside the 
decree of the Court below and decree the 
plaintiff's claim for Rs. 4,240 Considering 
the conduct of the Municipal Board and 
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the way in which this case was defended 
by the Municipal Board the plaintiff is en- 
titled to his full costs both in this Court 
andin the Court below. 

A. Appeal allowed. 


— 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 271 or 1926. 
May 13, 1929 
Present -—Mr. Justice Banerji and 
Mr Justice King 
ZAFAR AHSAN AND oTHERS—DRFENDANTS 
— APPELLANTS 
versus 
Musammat ZUBAIDA KHATUN— 
PLAINTIFE AND AZHAR AHSAN AND 
ANOTHIR— DERENDAN TS — RESPONDENTS 

Contract Act (IX of 1872), s ll—Mortgage n 
favour of minor, validity  of—HMortgagee becoming 
herr of mortgagor—Right of other hears to redeem; on 
payment of proportionate share 

A mortgage in favour of a minor ıs valid and 
enforceable by him if he has paid consideration 
for it [p 399, col 2] 

Raghava Chamar v Sronwvasa Raghava Chasrar 
(3, Ulfat Rav v Gout Shankar (5), Munnt Koer v. 
Madan Gopal (60) Naram Das v Dhana (7) and 
Thakar Das v Puth (8), followed 

Navakot. Narayana Chetty v Loyalinga Chetty (2) 
and Munni v Madan Gopal (4), dissented from 

When the moitgagee becomes an heir to the 
mortgagor and inherits a portion of the mortgage, 
the integrity of the mortgage 1s broken up and the 
other heirs are entitled to redeem their share on 
payment of a proportionate share of the mortgage 
amount |p 400, col 2) 

Hamıda Babi v Ahmad Hussarn (9), followed 


First appeal froma decree of the First 
Subordinate Judge, Moradabad, dated the 
22nd of March, 1926 

Mr M. A. Azz, for the Appellants. 

Mr. B. Malik, for the Respondents. 

JUDGMENT.—This is an appeal by 
four defendants in a suit for sale on a 
mortgage executed by one Mazhar Ahsan. 

Mazhar Ahsan, the mortgagor, married 
three ladies and appellant No. L 18 the son 
of Mazhar Ahsan by the eldest wife. The 
other three defendants are the children by 
the second wife and the plaintiff 18 Mazhar 
Ahsan's daughter by the third wife. The 
plaintiff's mother died in the year 1911. 
In order to pay off the dower debt due 
by Mazhar Ahsan to the mother of the 
plaintiff the mortgage deedin suit dated the 
17th of April, 1914, was executed by Mazhar 
Ahsan in favour of the plaintiff. The deed 
Ex, l at page 45, sets out the consideration 
to be Rs. 3,500 which Mazhar Ahean states 
was due by him to Zubaida Khatun, the 
mortgagee, which she had inherited partly 
from Musammat Hasan Bano her mother 
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and partly from Musammat Zahida Khatun, 
the sister of the mortgagee. Musammat 
Zahıda Khatun died after the death of her 
mother and before the execution of the 
mortgage-deed. 

The defence to the suit was every con- 
ċeivable point that could be taken in the 
case as will be apparent from the points 
argued by the learned Advocate for the 
appellant before us, 

The learned Subordinate Judge granted 
a decree for sale of the mortgaged property 
except a one-eleventh share which the 
plaintiffs had inherited from the estate of 
Mazhar Ahsan who had died before the 
institution of the suit. 


As we have already stated the appellants 
are four in number. Appellant No. 1 has 
in addition to the grounds taken by the 
other appellante, urged that the terms of 
an award wbich was made upon a reference 
by him and his father after the death of 
his mother bars the plaintiff's claim on the 
mortgage finasmuch as Mazhar Ahsan 
could not transfer any property according 
to the award. The award 18 Ex Et and is 
to be found at page 33 The arbitrator as 
regards the third issue held that Mazhar 
Ahsan will have no power to transfer the 
zamindart properties which were on the 
date of the award, namely, the Ist of Feb- 
ruary, 1892, owned by and posseseed by the 
defendant. The short answer to the plea 
and a complete answer is that it has not 
been proved as a matter of fact, asheld by 
the learned Subordinate Judge, that the 
properties mortgaged by Mazhar Ahsan 
‘were ın his possession on the Ist of Febru- 
ary, 1882. The learned Advocate for the 
appellants has contended that inasmuch as 
in asuitin the year 1917 all kinds of 
pleas were put forward by the defendants 
but no plea was taken that the property 
mortgaged was not in Mazhar Ahsan's pos- 
session on the Ist of February, 1692, the 
conclusion 18 that the property was in his 
possession on that date. We are unable to 
accept this contention. 


The first point taken by the learned 
Advocate for the appellant on behalf of all 
the appellants is that the mortgage-deed 
being in favour of a minor was void 
in law. The contention of the learned 
Advocate is that even 1f a minor pays full 
eonsideration for a mortgage a transfer of 
immoveable property in favour of a minor 
js void in view of the ruling of their Lord- 
ghips ofthe Privy Oouncil in the caseof 
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Mohori Bibee v. Dhavmodas Ghose (1). The 
learned Advocate in support of his conten- 
tion has cited before us the case of Nava- 
kote Narayana Chetty v. Loyalinga Chetty 
(2) Hehas to confess that there 18 no 
other case supporting the contention put 
forward by him, but he probably does not 
know that there ıs a judgment ofa Single 
Judge of this Court which referred tothe 
case in Navakott Narayana Chetty v, 
Loyalinga Chetty(2) and which was on ap- 
pealunders 10ofthe Latters Patent set 
aside, the Bench not following the case in 
Navakot Narayana Chetty v Loyalinga 
Chetty (2) The case in Navakots Nar ayana 
Chetty v. Loyalunga Chetty (2) had been 
overruled by a Full Banch of the Madras 
High Court inthe case of Raghava Chanar 
v Srinwasa Raghava Chariar (3) 

Now turning to the case law as far as this 
Court is concerned that case in Navakot, 
Narayana Chetty v Loyalwnga Chetty (2) 
has never been followed and has been 
definitely distinguished and differed from 
except ın the cass we have mentioned, 
namely, Munn Koer v. Madan Gopal (4), 

We may mention that the law as laid 
down by several Benches of this Court is 
that when a transfer is made of Property 
in favour of a minor and the minor has 
paid consideration for ıt such a transaction 
cannot be held to come within the 
principle laid down by their Lordships of 
the Privy Oouncil in Mohort PBibee v, 
Dharmodas Ghose (1) The first case is that 
of Ulfat kar v. Goure Shankar (5) A 
certificated guardien had transferred some 
immoveable property belonging to himself 
to his minor wards, in satisfaction of 
money which he owed to them and it waa 
held by a Bench of this Court that the 
transaction wasa bona fide one and for the 
benefit of the minors and that the transfer 
in favour of the minors was valid and 
could be enforced by them. The cage 
reportedin Navakoti Narayana Chetty v. 
Layalinga Chetty (2) was relied on by the 
learned Vakil who appeared for the rege 
pondents in the case end was not follows 
ore this Court, 

ere are two ceses in Vol. XXXV] 
the Indian Law Reports, Allahabad E 
At page 621s to be found the case of Munni 


(1) 30 C. 539, 30 I A, 114, 5 Bom L R 421, 70, 

W N 441,8 Sar P © J 374(P C). : 
(3) 4 Ind Cas 383, 33M 312, 19 M L J 752,7 M 
3 4 a D 


(3) 36 Ind Cas, 921, 40 M 308, 31 M L J 575, 99 
M L T 407, (1916)2M W K 363(F B) ; 

(4) 27 Ind Cas 733, 13 A L J 185 

(5) 11 Ind. Cas 20, 33 A, 657, 8 A. L. J. 670, 
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Koer v. Madan Gopal (6) andit was held 
in that case that inasmuch as there was 
nothing in law to prevent @ minor from 
becoming transferee of ummoveable proper- 
tyso a minor in whose favour a valid 
deed of sale had been executed is compet- 
ent to sue for possession of the property 
conveyed. The cases on the subject were 
fully discussed and the case in Navakote 
Narayana Chetty v. Loyalinga Chetty (2) 
was distinguished, At page 154 Narain 
Das v Dhani (7) another Bench of this 
Court held that a minor was capable of 
purchasing immoveable property and where 
such a purchase has been completed by 
execution and registration of a sale deed 
he can sue to recover possession of the 
property purchased upon tender of the 
balance of the purchase money. An ex- 
amination of the head-note would have 
shown to thelearned Counsel that the case 
in Navakot. Narayana Chetty v. Loyalinga 
Chetty (2) had been dissented from. It 1s 
unnecessary to refer to any other case, but 
we may refer to the case of Thakar Das 
v. Putl. (b) where a Bench of the 
Lahore High Courtheld that a mortgage 
in favourof à minor was enforceable by 
him where the consideration has been paid 
by himin full We are in entire agree- 
ment with the view taken in the cases 
"referred to above, We are of opinion that 

thereis absolutely no forcein the conten- 
tion put forward by the Advocate for the 
appellants. 

P he next pomt taken is that no 
consideration passed from the plaintiff in 
this case to Mazhar Ahsan because the 

allegation of Mazhar Ahsan that the dower 
debt of the plaintiff's mother was Rs. 24,000 
was incorrect and that the real amount of 
the dower was Rs 1,000 and that has been 
admitted. The learned Subordinate Judge 
in our opinion, has given good grounds for 
rejecting the contention of the appellants. 
It ja inconceivable to us that a gentleman 
of the age of Mazhar Absan could mariya 
young lady of 18. (It 1s not suggested that 
the plaintiff's mother did not belong to the 
same society as Mazhar Ahsan who was 
over 50 years old and who had a number of 
children) and the dower debt should have 
been fixed at only Rs. 1,000. We have not 
the shghtest doubt whatsoever that the 
statement of the witnesses who have come 
forward to prove that the dower debt of 


31 Ind Cas. 792} 38 A. 62, 13 A. L, J. 1084. 
9 95 Ind Cas 23, 38 A 154, 14 À L.J 65 
(8) 82 Ind Cas 96, 5Lah. 317, A.I.R. 1924 Lah, 
gii 1 Lah. Cas. 95, 
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the plaintiff's mother was Rs. 1,000 is ab- 
solutely false The theory of remission was 
a pure fabrication and we are of opinion 
that the plaintiff has proved that the dower 
debt of her mother was Rs. 24,000 and the 
legal share which the plaintiff was entitled 
to in the dower debt was Rs. 3,000. 

The next point urged was that the mort- 
gage deed had not been legally proved. An 
examination of the evidence of the wit- 
nesses on whom the appellants rely clearly 
shows that they are palpable liars and have 
come forward to give evidencs to support 
the appellants’ case for some ulterior 
motive. In our opinion the plaintiff has 
proved the execution of the mortgage. 

Lastly, 16 has been urged and in our 
opinion rightly urged that the learned Sub- 
ordinate Judge was in error ın holding 
that the defendants were not entitled to 
redeem their share of the mortgaged pro- 
perty by paying a proportionate share of 
the mortgage money Reference has been 
made by the learned Subordinate Judge 
to two cases which in our opinion are 
clearly distinguishable and do not lay 
down what the learned Subordinate Judge 
saysthey do When the mortgagee becomes 
an heir to the mortgagor and inherits a 
portion of the mortgage ıt cannot be said 
that the integrity of the mortgage has not 
been broken. 

We agree with the view taken in the case 
of Hamıda Bibs v. Ahmad Hussain (9). We 
are of opinion that the defendants are en- 
titled to redeem their share of the mort- 
gaged property by paying a proportionate 
share of the mortgage money. 

We, therefore, allow the appeal in part 
and direct that a fresh decree ba drawn 
up in accordance with O. XXXIV, r. 4 of 
the Code of Civil Procedure. 

The shares of the defendants are as fol- 
lows :— 

Zafar Ahsan's share 1s two eleventh and 
as the interests of all the other heirs in 
theproperty of Mazhar Ahsan have been 
transferred by the deed dated the 2ndof 
December, 1923 to Azhar Ahsan and Zahur 
Ahsan, their share will be nine-eleventh, 
The mortgage must be deemed to be a 
good mortgage to the extent of Rs 3,0C0. 

We direct a decree to be prepared under 
O XXXIV, r. 4 and fix six months from 
this date asthe date for payment. Parties 
will bear their own costs ın both Courts. 

A. Appeal allowed in part, 


(9) 1 Ind, Cas. 779; 31 A. 335; 6 A. L, J. 387, 
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CALCUTTA HIGH COURT. 
OgiuINAL Revision No. 1090 or 1928, 
Mareh 27, 1929 
Present :—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr, Justice 
Graham. 

DEBIDAS KARMAKAR AND OTBERS— 
AOQoUSED—PETITIONERS 
versus 


EMPEROR—Oprostre PARTY, 
Criminal Procedure Code (Act V of 1898), ss 209, 
437—Rejection of application to set aside discharge — 
Order for commitment on fresh materials, legality of 
—Jurrsdiction of Sessvons Judge. 


The petitioners who were accused along with 
another person under ss 307 and 326, Penal Code, 
were discharged by the Committmg Magistrate 
under s 209, Criminal Procedure Code Before the 
commencement of the trial an applisation was made 
to the Sessions Judge for setting aside the order 
of discharge but this application was summarily 
rejected At a later stage when all the evidence 
was before him, the Sessions Judge came to the 
conclusion that the petitioners were improperly dis- 
charged and directed that the petitioners should be 
committed for trial 

Held, that the Sessions Judge had jurisdiction, 
notwithstanding his prior order, to direct the com- 
matment of the petitioners [p 401, col 2] 


Rule against an order of the Sessions 
Judge, Burdwan, dated the 29th September 
1928, reversing that of the Deputy 
Magistrate, Burdwan, dated the llth June 
1928. 


Messrs. Probodh Chandra Chatterji and 
Bireswar Chatterj1, for the Petitioners, 


JUDGMENT. 


Graham, J.—This Rule was issued 
calling upon the District Magistrate of Bur- 
dwan to show cause why an order of the 
Sessions Judge of Burdwan directing that 
the. petitioners should be committed for 
trial tothe Court of Session on a charge 
of murder should not be set aside. The 
main ground upon which the order has been 
assailed 18 that inasmuch as thelearned Bes- 
sions Judge had already at & previoua stage 
rejecied an application for setting aside 
an order discharging the petitioners under 
s. 209 of the Criminal Procedure Code, 
he had exhausted his revisional power, and 
could not make the order now complained 
of under s. 437 of the Oriminal Procedure 
Code, the contention being that that order 
is practically speaking a review of his 
previous order, and, therefore, not sustain- 
able inlaw. In my opinion there 18 no 
substance in this contention. The facts are 
shortly these. 

The two petitioners and a woman named 
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Tarubala were sent up for enquiry before 
Mr. A. Hossain, Deputy Magistrate of 
Burdwan under ss. 307 and 326 of the 
Indian Penal Code. The petitioners were 
dischaged under s. 209 of the Criminal 
Procedure Code the Magistrate being of 
opinion that the evidence against them was 
so meagre and wretched that no Jury could 
possibly convict upon it. Before the com- 
mencement of the trial an application was 
made before the Sessions Judge by the 
father of the woman Tarubala praying that 
the order of discharge should be set aside 
and that the present petitioners should be 
ordered to be committed for trial also. 
That application was summarily rejected 
on the 17th July, 1928, apparently upon a 
perusal of the commitment order Ata 
later stage with all the evidence before 
him the learned Sessions Judge came to the 
conclusion that the present petitioners had 
been improperly discharged and recorded 
the order which forms the subject-matter of 
this Rule 

The question is whether he had jurisdic- 
‘tion to make the order. In my judgment 
the contention that he had no such jurisdic- 
tion, because he had made the previous 
order rejecting a similar application, 18 
withoutsubstance, Jurisdiction to make an 
orderof this description is a continuing 
Jurisdiction, and is not barred merely 
because an application may have been 
previously refused upondifferent materials, 
An order of this nature is not a final 
order butis open to reconsideration upon 
proper materials. The case is analogous 
tothe case of an order of dismissal or 
discharge. Such orders do not take away 
the jurisdiction ofthe Magistrate A Court 
is competent to take cognizance of a come 
plaint which it has already dismissed 
under s. 203, Oriminal Procedure Code 
without any order for further enquiry by a, 
superior Tribunal [Emperor v. Chinna 
Kahappa Gounden (1)] following Dwarka 
Nath Mondul v. Bent Madhab Banerjee (2). 
The position 18 the same as regards an order 
of discharge,though there may be some doubt 
where such an order has been passed upon 
a consideration of the full materials. Section, 
369 of the Criminal Procedure Code which 
was apparently relied upon by the 
petitioners before the Sessions Judge 
ceitainly has no application, since an order 
of this nature 18 not à Judgment It 18 also 
ın my opinion, a material fact in the 

(1)29M 126, 16M L J 79, IM L.T 31, 3 Cr, 


LJ 274 (F B) 
(2) 28 C. 652, 50. W. N 457 (F.B). 
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present ĉase that the subsequent order 
directing commitment was made upon 
fresh materials where the entire evidence 
was before the Judge, whereas his first 
order was & summary one based merely on 
a perusal of the commitment order, which 
was all that was before him at that stage. 
Ifthe Judge with these fresh materials 
before him was of opinion that there had 
been an improper discharge, it seems to me 
that it was his duty tomake the order, and 
that if he failed to doso, a muscarriage of 
justice might result. 

It was next argued that, whatever view 
may be taken as to the legality of the order, 
the learned Sessions Judge ought not to 
havemade the order, since the case now 
made against the petitioners is not the case 
which was made out at the trial and because 
there ıs not the remotest chance of a 
conviction being had. As to this the most 
material fact seems to be that the learned 
Judge with all the evidence before him was 
of opinion that there was a sufficient case 
to go to a Jury. There is moreover another 
circumstance of importance, and it 1s this 
that at the trial, which has already taken 
place, the Jury unanimously found the 
woman Tarubala guilty under s. 326/109 of 
the Indian Penal Code, This in itselfgives 
rise to the inference that the Jury believed 
the story that ihe woman merely abetted the 
crime, and that the injuries were inflicted 
by some other person or persons, presum~- 
ably the present petitioners. In short it 
furnishes a good reason for holding that 
the Judge was right in ordering the 
commitment of the petitioners. There was 
further the evidence of two witnesses who 
deposed to having seen the petitioners 
running away about the time of the occur- 
rence with weaponsin their hands. There 
may be reasons why that evidence should 
not be accepted. Butitis evidence which 
ought to go before a Jury. 

For the reasons stated I am of opinion 
that the order was in accordance with law, 
and that it was 1n the circumstances a right 
and proper order. I would, therefore, 
discharge the Rule. 


Suhrawardy, J.—I agree. The real 
controversy in this case turns upon the 
meaning of the words “on examining the 
record of any case under s. 435 or other- 
wise." Itis argued that the learned Ses- 
gions Judge having refused to inter- 
fere with the order of commitment on 
an application made by the father of 
the woman is precluded from consider- 
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ing the matter under s. 437, Orimi- 
nal Procedure Code. Ido not think that 
thiscontention should prevail upon the 
facts of this case. The first application 
was made by the father of the woman 
invoking the Court's jurisdiction under 
s 435 and inviting it to call the record of 
the case and to pass orders thereon This 
the Court refused to do. This was not in 
my opinion an order under s. 435 which 
says that the Sessions Judge may call for 
and examine the record of any proceeding 
before any inferior Criminal Oourt, etc., 
etc. It cannot, therefore, be said that on the 
previous occasion the Court exercised any 
power given to it under s, 437 which says 
that when on examining the record called 
up under s. 435 the Sessions Judge con- 
siders that such case is triable exclusively 
by the Oourt of Session, etc, etc. Then 
again with regard to the meaning of the 
words “or otherwise.” I am inclined to 
give them a wider meaning than confining 
them to the provisions of s 435, In 
Nobw Krishna Mookerjee v. Rasswk Lal 
Laha (3) the words "or otherwise" were 
considered and interpreted. The learned 
Judges held they must mean not "in an- 
other way whatsoever" but ın any other way 
provided by the Code. In the present case 
the Sessions Judge on reading the judg- 
ment of the enquiring Magistrate refused 
to call up the record. Then subsequently 
in the course ofthe trial against the other 
accused he thought that ıt was a proper 
case for him to interfere in under s. 437, 
Oriminal Procedure Code. This is exactly 
the procedure which was considered to be 
within the meaning of the words “or 
otherwise" in Nobin Krishna Mookejee's 
case (8) where ıt was held thatthe Oourt 
may exercise the power under this section 
if it acts in an Appellate Court under s. 428. 
If the Sessions Judge had called up the 
record and on perusing the same had refused 
to interfere, there might have been room 
for controversy that he had no power to 
revive or vary hisorder under 8 369. 


The next ground upon which this Rule 
was obtained is that the petitioners were 
deprived of the right of having their cases 
examined again before commitment. There 
does not seem to be any substance in this 
contention as the petitioners were tried by 
the Magistrate who thought that it was not 
a case for commitment, but the learned 
Sessions Judge is ofa different opinion. 
Section 437 does not provide that there 


(3) 10 O, 1047, 
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should be a fresh enquiry before com- 
mitment is ordered by the superior Court 
under that section. [agree that the Rule 
should be discharged. 

A. Rule discharged. 


CALCUTTA HIGH COURT. 
ORIGINAL O1vit Suit No. 1168 oF 1927. 
September 4, 1928 
Present:—Mr. Justice Remfry 
CHHATTOO LAL MISSER & 
COMPANY —PLiINTIFP 


versus 
NARAINDAS BAIJNATH PRASAD— 
DEFENDANT, 

Cun Procedure Code (Act V of 1908), s 4, O XXI, 
r, 50 (2)—Decree agawnst fı m—Application for exe- 
cution against alleged partner—Scope of enquwry— 
Defences open—Defendant being ward under Court of 
Wards Act of another province, whether good defence 
—Local Acts, authority of—U P Court of Wards 
Act (IV of 1912), operation of 

Ina proceeding under O XXI, r 50 (2), Civil 
Procedure Code, in which a deeree obtained against 
a firm in its firm name ıs sought to be executed 
against an alleged partner of the firm, the question 
18 one of general lability and not merely whether 
the party sought to be charged with 18 a partner 
or not, and the latter can raise all proper defences, 
[p 403, col 2.] 

Davis v Hyman & Co (1), Jagat Chandra Bhatta- 
charyav Gunny Hajee Ahmed (2) and Weir & Co v. 
Me Vicar & Co (3), referred to. 

The fact that the party sought to be charged with 
isa ward under an Act passed by the Local Legis- 
lature of another province 1s not, however, a good 
defence inasmuch as such an Act does not alter the 
status of a ward or his capacity to contract, and 
can have no force outside the jurisdiction of 1ts own 
Legislature [p 404, col 1] 

No Local Legislature can prescribe procedure for 
any Court beyond its territorial jurisdiction, and 
any Act passed by a Local Legislature for its own 
hot cannot be enforced beyond those territories, 

abid | 

Messrs. A. K. Roy and P C. Ghose, for the 
Plaintiff ; 

Messrs. T. Ameer Ah and T. Chatterji, 
for the Defendant 
, JUDGMENT.—This is a proceed- 
ing under O. XXI, r.50(2), in which the 
plaintiff firm, having obtained a decree 
against a, firm in its firm name, seeks to 
make one Bhagwatdas liable under that 
decree, on the allegation that he 18 a partner 
in the said firm, 

Bhagwatdas was served with a summons 
in the suit and entered appearance under 
protest, stating that he was not a partner 
in the firm and was a ward under the Court 
of Wards of the United Provinces. The 


decree was made in his absence, for, 
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according to the practice of this Court, he 
could not appear to contest the liability 
of the firm unless he admitted that he was 
a partner. 

He now seeks to defend this proceeding 
on two grounds, first that heis a ward 
under the United Provinces Court of 
Wards Act, 1912, and that this Court is 
not competent tohear a case against him 
or to decree it unless the provisions of 
that Act have been observed and, secondly, 
ee he was nota partner in the defendant 

rm, 

A preliminary objection was taken on 
the ground that in a proceeding under 
O. XXI, r. 50 (2) the only question was yes 
a no—was the defendant a partner in the 

rm, 


Now, it appears that in certain 
judgments observations have been 
made which seem to support this 
contention But in Dams v. Hyman 


& Co (1), Sterling, L. J, said that the 
question was a general one of liability 
and that any proper defence could be 
raised and in Jagat Chandra Bhattacharyya 
v.Gunny Hajee Ahmed (2), Buckland, J à 
appears to have adopted the same view, 
I do not think the observations of the 
then Chief Justice were intended to mean 
that the only possible question was 
whether the defendant was a partner 
or not. Similar remarks in Weir 
& Cov. Mc Vicar & Co. (3) by Serutton, 
L.J, in my opinion, were not intended 
to disagree with Sterling, L J.'s view—and 
if they were, I must follow Sterling, L. J., 
on a point of this kind. 

It has long since ceased to be the 
province of procedure to exclude defences, 
and it i8 to be presumed that no defence 
is excluded unless that ıs the only possible 


construction of a rule, The common 
sense of the matter ıs that the party 
sought to be charged can raise any 


personal defence and is generally pre- 
cluded from challenging the decree, though 
if that were Obtained by collusion and 
fraud, that would not bind him, for he 
can only be bound, if found to be a 
partner, by admissions made by hig 
partners and their conduct within the scope 
of their authority as such. 

Therefore, as the defendant merely 


(1) (1903) 1K, B. 854 at p 856, 72 L.J K, B 
420, 51 W R 598,88 L. T 284, 19 T L R 348 

(2) 91 Ind Cas 824, 53 O.214, 30 O. W. N11, A; 
I R 1926 Oal 271. 
"S (1925) 2 K, B. 127; 94 L. J. K, B, 7801133 LT 
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seeks to raise-a personal defence that is 
legitimate, 

The next question is whether the fact 
that he ıs a ward, under an Act passed 
by the Local Legislature of the United Pro- 
vinces, affords a defence or bar to this ap- 
plication. 

That Local Legislature hasno jurisdiction 
to legislate save for its own provinces and 
the Act does not purport to extend beyond 
those provinces. It isnot contended that 
the Act alters the status of a ward or affects 
his capacity to contract. In my opinion, 
this Act, like the Acts of many other 
Local Legislature dealing with the local 
Couris of Wards, can have no effect beyond 
the jurisdiction of its own Legislature, 

It is contended that the validity of this 
Act is preserved by s. 4 of the Civil 
Procedure Oode, but that section gives a 
local Act local validity and special pro- 
cedure validity in ií8 own sphere. ‘he 
Act does not purport to affect any Oourt 
save the Courtsin the United Provinces, 
and the result is that this Oourt 15 asked 
not to enforce the Act, but to extend it 
beyond its declared sphere. It may be 
that if execution 18 sought 1n any Court to 
which the decree, if any, 18 sent for execu- 
tion, that Court may be bound by the Act 
andıt seems to me that this is the intention 
of the Act, and that the Actis within s 4 
of the Civil Procedure Oode for that pur- 
pose. 

Bui, in my opinion, no Local Legislature 
can prescribe procedure for any Court 
beyond its territorial jurisdiction and any 
Act passed by a Local Legislature for its 
own Oourts cannot be enforced beyond 
those territories. As far as this Court 185 
concerned, the Actis inthe same position 
as the legislation of a foreign country, and 
though such legislation can define the 
status of its own citizens and such status 
will be recognised by foreign courts, when 
tne actual status of a person 18 not affected 
the Municipal Law of a foreign country 
cannot control or affect in any way the 
procedureofa Court of another country. 
As Bhagwatdas has the status of an 
ordinary British subject, he cannot be 
allowed to set up the special procedure of 
a local Act as a defence to this proceeding. 

It 19 unnecessary to decide whether this 
proceeding 18 & proceeding in execution, 
though ıt seems to me that as there ıs no 
decree at present against Bhagwatdas, 
the contention that this 18 à proceeding in 
execution js untenable. I find that the Act 
pleaded is no bar to these proceedings. 
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This issue was tried "first, as that course 
seemed more convenient and the second 
issue as to whether Bhagwatdas is & 
partner in the defendant firm remains to 
be tried. 

The plaintiff will have the costs of the 
hearing of this issue,on scale No. 1 against 
the defendant Bhagwatdas. 


A. Order accordingly. 


CALCUTTA HIGH COURT. 
APPEAL FxOM APPELLaTE DROREE No. 467 
oF 1927. 

March 21, 1929, 

Present: —Justice Sir Arthur Herbert 
Cuming, Kr , and Mr. Justice Pearson. 
BRINDABAN MISEA ADHIKARY 
—DEFENDANT— APPELLANT 
versus 
DHRUBA OHARAN ROY AND OTRERS— 
PLAINTIFFS— RESPONDENTS 

Limitation Act (LX of 1908), Sch I, Art 91—Swit 
for possession—Deed executed by plaintiff void and 
tnoperatwe-—Cancellatwn of deed, necessity of-—Limi- 
tation 

When it is established that the plamtif was 
induced by defendant's misrepresentation to execute 
a deed of sale believing the same to have been a 
deed of a different kind, the transaction 1s void and not 
voidable only and Art 91 ofthe Limitation Act has 
no application to a suit by the plaintiff to recover the 
property [p. 405, col 2] 

Sannw Bibi v Siddik Hossawn (2), followed 

Harihar Ojha v Dasaratha Misra (1), dissented 
from. 

Where an instrument is inoperative 16 1s not 
necessary to set 1t aside as a preliminary to the plaint- 
ifs getting a decree for possession. [p 406, col 
1 


Petherpermal Chetty v Muniandy Servar (3) and 
Narsagauda Savanigauda v Chawagauda Adgauda 
(4), followed 


Appeal against a decreeofthe Sub- 
ordinate Judge, Third Court, Midnapur, 
dated the 30th November, 1926, reversing 
that of the Munsif, Donton, dated the 28th 
November, 1925. 

Mr. Santosh Kumar Pal, for the Appel- 
lant. 

Mr. Apurba Charan Mukerp, for the 
Respondents. 

JUDGMENT.—This appeal arises out 
ofa suit for adeclaration of title and con- 
firmation of possession and ın the alterna- 
tive for recovery of possession. The plaint 
iffs case briefly was that he had purchased 
this land from defendant No. 3 by a kobala 
dated the 16th September, 1923, and after 
his purchase he had been receiving rent 
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from defendant No. 4 who was actually in 
possession of the house and his tenant. 
But since then the defendant No. 1 had 
induced the defendant No, 4 to pay rent to 
him, The defendant No. 1 who contested 
the suit contended that he had purchased 
the property from defendant No, 2 and 
that the defendant No.2 derived his title 
under a deed of gift of the property execut- 
ed in his favour by the defendant No 3. 
The trial Court held that there had been a 
valid deed of giftby defendant No, 3 to 
defendant No. 2 and,therefore,as the defend- 
ant No. 3 had at the time of the plaintiff's 
purchase no title to the property the plaint- 
aff had acquired no title to the property by 
his purchase from her , so he dismissed the 
plaintiff's suit. The plaintiff appealed to 
the District Court. The learned Subordi- 
nate Judge who heard the appeal would 
seem to have come tothe finding that the 
defendant No. 3 never really executed a 
deed of gift in favour of the defendant 
No. 2, He would seem to find that the 
defendant No. 3 when ehe executed this 
document was under the impression that 
she was executing a power of attorney and 
that she did not realise that what she was 
executing was a deed of gift. He held that 
the document was taken by musrepresenta- 
tion and undue influence and that 
the defendant No z had practically 
practised fraud, ^ misrepresentation and 
undue influence on defendant 
No 3 ın getting the deed of gift 
executed whereas she intended to execute a 
general power-of-attorney. One would per- 
haps think that these findings were suffici- 
ent to dispose of the case even though 
perhaps the findings undue influence, fraud 
and misrepresentation were somewhat con- 
tradictory. The learned Subordinate Judge 
however, goes on further to find that as 
there was no acceptance of the gift the gift 
was void. This finding is perhaps unneces- 
sary in view of what he has already found. 
He goes on further to find somewhat un- 
necessarily that the gift being a condi- 
tional one and the donee not having per- 
formed the condition when the defendant 
No. 3 has subsequently sold the land to the 
plaintiff she has evidently revoked the gift 

Mr. Pal who appears for the appellant has 
first of all contended that the suit was 
barred by limitation He contends that 
the period of limitation applicable to the 
present sult 15 as provided in Art. 91 of the 
Limitation Act, The plaintiff, he contends 
cannot succeed in his suit unless he first of 
all sets aside the deed of gift and as the 
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deed was executed more than three years 
before the institution of the suit, the suit 
was out of time. Insupport of his conten- 
tion the learned Vakil relies upon the 
easeof Harihar Ojha v. Dasarathi Misra (1) 
with special reference to the remark of 
Mr. Justice Woodroffe at pages 265* and 266" 
where the learned Judge states as follows: 
“There can be no doubt that when a person 
seeks to recover property against an instru- 
ment executed by himself or oneunder whom 
he claims he must first obtain the cancella- 
tion of the instrument, and that the three 
years’ rule enacted by Art 91 applies to any 
suit brought bysuch person .Thereason why 
a party seeking to recover property against 
his own instrument must show that it is 
voidable or void, as for instance for fraud, 
18 that, as long as an instrument creating a 
later title 1s not invalid his former title can- 
not prevail" Mr. Pal argues on the strength 
of this decision that the plaintiff's suit must 
fail. No doubt this decision lends consi- 
derable support to the contention of the 
learned Vakil Asa matter of fact, how- 
ever, the decision of that particular point 
which I have just referred to was not 
necessary, as far as can be seen, for the 
decision of that particular case , and, there- 
fore to that extent the decision must be 
considered as obiter. On the other hand 
the case of Sanm Bibi v, Siddik Hossan 
(2) a decision directly in point,it has been 
held that when itis established that the 
plaintiff by defendant's misrepresentation 
was induced to execute a deed of sale be- 
lieving the same to have been a deed of a 
different kind the transactionis void and 
not voidable only, and Art 91 of the Limi- 
tation Act has no application tohis suit to 
recover the property. It,will beseen that that 
decision 18 directly in point, because in this 
case the plaintiff sues as the transferee of 
the defendant No. 3 and stands in her 
shoes, The defendant No 3 was induced 
by the misrepresentation of the defendant 
No 2 to execute a deed of à different kind 
to what she thought she was executing. 
It has been found that she thought that 
she was executing a power of attorney when 
she was really executing a deed of gift. A 
further support to the case of the respond- 
ent would be found in the case of Petherper- 
mal Chetty v Munmandy Servar(3) a decision 

(1) 33 C 257,90 W N 636,10 L J 408, 

(2) 49 Ind Gas 76, 23 O W N 93,290 L J 55, 

(3) 35 0 551, l0 Bom L R 590, 120 W N 562, 
5A LJ 290 7 O L J 528, 14 Bur L R 108 
351A 98, 18 M,L J 277,4M L T.12,4 L B 
R 266 (P O) 

* Page of 33 O.—[Ed ] 
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of the Privy Council. On page 559* of the 
report Lord Atkinson in delivering the 
judgment of the Judicial Committee 
remarks “As tothe point raised on the 
Indian|Limitation Act, 1877, their Lordships 
are of opinion that the conveyance of the 
llth June, 1895, being an inoperative in- 
strument, as, in effect, it has been found to 
be, does not bar the plaintiffs right to 
recover possession of his land, and that it 
is unnecessary for him to haveit set aside 
as 8 preliminary to his obtaining the relief 
he claims.” IfI understand this decision 
the Judicial Committee held that where the 
instrument was inoperative ıt was not 
necessary to set it aside asa preliminary to 
his obtaining a decree for possession. The 
document before us is obviously an ın- 
operative instrument. It purporisto be a 
deed of gift whereas it is really nothing 
of the sort, because the person who exe- 
cuted it was under the impression that 
she was executing not a deed of gift but a 
power-of-attorney, The same principle has 
been laid down by the Bombay High Court 
in the case of Narsagauda Savanigauda v. 
Chawagauda Adgauda (4) with special re- 
ference to page 6571 a decision of the Full 
Bench which follows the Privy Coun- 
cil case already referred to reported as 
Petherpermal Chetty v. Muniandy Servai (3). 
This point, therefore, seems to be conclud- 
ed by authorities, and must be decided 
against the appellant, 

The next point argued on behalf of the 
appellant is thatthe plaintiff should not 
be allowed to make a case different from 
the case set out in hiskobala In the koba- 
Za under which the plaintiff claims certain 
references were made to the deed of gift 
and the plaintiff or rather his vendor there 
apparently gavea different version about 
this deed of gift. The appellant contends 
that it is not open to the plaintiff to make 
out any different case whatever in the 
plaint. Whether ihe case made in the 
plaint differs materially from the case 
made in the kobala is not necessary to be 
determined. It 18 obviously open to the 
plaintiff to make out any case that he 
chooses in the plaint. The fact that the 
eate made in the plaimt does or 
does not differ from the caseas would 
appear in the document on which 
he relies would obviously be a point 
to be taken into consideration by the 
Oourt in considering the truth or falsity of 
"sd Ind. Cas 581, 42 B 638,20 Bom. L R 802 





*Page ef 35 O~- Ed ], 
{Page of 42 B.—[ Ed ] 
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the plaintiff's case, But there is nothing 
to prevent him from making out any case 
he wishes to make Whether he could 
substantiate it 18 quite another question 

The next point urged by Mr Pal is that 
the plaintiff is now estopped from saying 
that there is no legally valid giftand that 
the defendant No. 3 did not execute a deed 
of gift, because, he states, that the plaint- 
iff 1n his kobala referred to the deed of gift 
and, therefore, it is not open to him now to 
say that the defendant No. 3 never execut- 
ed any deed of gift. Ientirely fail to un- 
derstand how this statement in the plaint- 
iffs kobala that the defendant No. 3 exe: 
cuted a deed of giftcanin any way stop 
the plaintiff from saying that there is no 
deed of gift. It has not been shown to 
us, nor was it ever alleged before the case 
came up here in second appeal that the 
defendants Nos land 2 were ın any way ın- 
fluenced or misled by the statement 1n the 
kebala. In fact there is no suggestion 
that the defendants Nos. 1 and 2 ever saw 
the statement 1n the kobala before the de- 
fendant No. 1 purchased the property from 
the defendant No.2. The only suggestion 
made by the learned Vakil for the appel- 
lant 18 that they might have seen it. 
Olearly that is not sufficient to create an 
estoppel, 


The appellant has lastly contended that 
the learned Judgein the Oourt of Appeal 
below was wrong in saying that “under 
the circumstances no presumption of de- 
fendant No. 2’s possession can be based 
upon it, (the Record of Rights). Now it ap- 
pears thatin the Record of Rights one plot 
is shown inthe possession of the defen- 
dant No 2 and the other plot is shown in 
the possession of the landlord. It wasno 
doubt the case of the defendant No.1 that 
the defendant No.2 was in possession of 
both the plots. There ıs no doubt that the 
Record of Rights raises a presumption in 
favour of the defendant No., 2 so far as 
regards the one plet which has been re- 
corded as in the possession of the defend- 
ant No. 2 The defendant No.1 no doubt 
has challenged the correctness of the 
Record of Rights so far as regards the other 
plot recorded in the name of the landlord, 
but for that reason 16 cannot be said that 
no presumption arises in favour of the de- 
fendant No 2 in respect of the other plot 
which has been recorded in his name the 
correctness of which has not been chal- 
lenged by the defendant No 1. It is not 
the whole Record of Rights but each entry 
of the Record of Rights with respect to 
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which the presumption of correctness 
arises. The words used in s 103B of the 


Bengal Tenancy Act are “Every entry in 
a Record of Rights so published shall be 
evidence of the matter referred to in such 
entry, and shall be presumed to be correct” 
what 18 presumed to be correct in each enty 
and not the whole Record of Rights. In this 
respect no doubt the learned Subordinate 
Judge has fallen into an error. I donot 
think, however that for this reason alone 
we should send back the case to him for 
consideration of the question of possession 
after taking a proper view of.the presumption 
as regards theentry in the Record of Rights 
for the learned Subordinate Judge seems to 
have gone into this question of possession of 
defendant No 2 independently of the Record 
of Rights and have found on the evidence 
that the defendant No 3 had been 1n posses- 
sion all along. He has found that the 
evidence leaves no room for doubt that the 
defendant No. 3 was all along living in the 
house and also admittedly was in possession 
after the execution of the deed. Ido not 
therefore think that ıt 1s necessary to send 
the case back to the learned Subordinate 
Judge for abiding on the question of pos- 
session, 

The result is the appeal must fail and is 
dismissed with costs. 


R, L, Appeal dismissed, 





CALCUTTA HIGH COURT. 

APPaAL FROM APPELLATE DEOREE No. 26 oF 

1927, 

February 6, 1929. 
Present'—Mr. Justice Jack and Mr. Justice 
Matter 
HARASIT GOLDER AND OTHERS— 
DEFENDANTS—APPELLANTS 
VETSUS 
JALADHAR BISWAS AND OTAERS— 
PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch I, Art 144— 
Adverse possession—Delwery of symbolical possession 
—Break of adverse possessvon—Mere payment of mort- 
gage amount, whether makes morigagee's possession 
adverse—Suit on morigage—Execution of second 
mortgage during pendency of surit—Lis pendens 

Where in execution of a decree symbolieal posses- 
sion 18 delivered of immoveable property to the 
person entitled to possession thereof and such person 
brings a suit foi recovery of actual possession the 
symbolical possession 1s {deemed equivalent to actual 
possession asagainst the judgment-debtor or his re- 
presentatives and the suit 18 brought in time if itis 
brought within twelve years from the date of 
the said symbolical possession. |p 408, cols 1&2] 

Where a mortgagor executes a second mortgage 
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during the pendency of a suit on the first mortgage, 
the second mortgagee will be affected by the doctrine 
of lis pendens and symbolieal possession in execution 
of the decree would be equivalent to actual posses- 
sion, as against the second mortgages, his position 
in this respect being similar to that of the judgment- 
debtor himself [p 408,col. 2] 

The mere payment ofthe mortgage money without 
more does not render the possession of the mait- 
gagee after the date of payment adverse to the 
mortgagor [abid] É 

Appeal against a decree of the Addi- 
tional Subordinate Judge, Khulna, dated 
the 13th of July, 1926, modifying that of the 
Munsif, Second Court, Khulna, dated the 
26th of November, 1924 

Messrs, Amarendra Nath Bose, Arun 
Chunder Bose and Benoyendra Nath Ghose, 
for the Appellants, 

Dr, Jadunath Kanjilal and Mr. Nagendra 
Coomar Dutt, for the Respondents, 


JUDGMENT. 

Mitter, J.—The relevant facts neces- 
sary for deciding the question of limitation, 
which falls for determination in this appeal, 
may be briefly stated thus -—Rati Kanta (the 
predecessor-in-interest of defendants Nos. 1 
to 5) and Shambu (the predecessor in-inter- 
est of defendants Nos, 7 to 11) mortgaged 
the disputed lands to the father of plaintiffa 
Nos. 1 and 2 in the year 1800 B, S. Rati 
Kanta and Budhai executed another mort- 
gage in favour of the plaintiff No. 1 in 
the year 1304 B. S. Plaintiffs’ father 
brought a suit on the first mortgage on the 
12th April, 1906, obtained a decree on the 
24th June, 1907, and purchased the mort- 
gaged property on the 18th July, 1907, in 
execution of the decree. The sale was con- 
firmed on the 7th October, 1903,and there 
was formal delivery of possession on the 
19th July, 1910. During the pendency of 
the suit on the mortgage Rati Kanta and 
Budhai executed a mortgage in favour of 
defendants Nos 12 to 14 and the mortgagees 
defendants Nos. 12 to 14 entered into pos- 
session. This mortgage of 1313 was fully 
paid off The plaint as originally filed was 
amended and the plaintifis prayed for re- 
covery of joint possession of the half share 
of 24 bighas of land with Budha: defend- 
ant No. 6. 

This suit was filed on the 25th May, 1921. 
The Munsif who tried the suit in the first 
instance held on the 24th November, 1922, 
that the valuation of the suit was beyon 
the pecuniary jurisdiction of the Court a 
returned the plaint for presentation to 
proper Court. The plaint was re-file 
the 17th January, 1924. The lower 
late Court has given a partial decree 
plaintiffs and has directed that 
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are to recover joint possession with defend- 
ant No 6 of one-half of sixteen bighas 

In appeal to this Court by defendants 
Nos. 1, 2, 12, 13 and 14 1t 18 contended that 
there has not been a proper trial of the 
question of limitation as the possession of 
defendants Nos, 12 to 14 on the basis of 
mortgage of 1313 became adverse to Rati 
Kanta the mortgagee from the date the said 
mortgage was paid off and if ıt 18 found 
that the payment was made more than 
twelve years prior to the institution of the 
suit under Art 137 of the First Schedule to 
the Limitation Act, the suit would be barred 
by limitation and ıt 18 argued for the 
appellant that the case should be sent back 
for a proper trial of the question of limita- 
tion. 

It 18 conceded by the appellant that for 
the purpose of determining the question of 
limitation the 25th May, 1921, the date on 
which the plaint was originally filed might 
be taken to be the date of the institution of 
the suit and if the payment of the mortgage 
of 1313 1906 was made beyond twelve years 
of this date the suit 15 barred. 

It 18 true the judgment-debtor under the 
decree in mortgage suit instituted on the 
12th April, 1906, was not in actual posses- 
sion at the date of the sale, but the mort- 
gagee of the judgment-debtor was in pos- 
session. Itis said that against such mort- 
gagee symbolical possession of 19th July, 
1910, ıs not equivalent to actual possession 
for the mortgagee would hold adversely to 
the mortgagor Rati Kanta after the pay- 
ment of the mortgage debt Itis said that 
symbolical possession cannot operate as 
actual possession against persons noi part- 
ies to the suit 1n. which the decree, which 
resulted in the sale was made and reliance 
is placed on the two Full Bench decisions 
of this Court in Juggobundhu Mukerji v. 
Ram Chunder Bysack (1) and Joggobundhu 
Matter v Purnanund Gossami (2). £n the last 
case the defendants were the judgment- 
debtors and the ?jaradar under him. The 


suit was held not barred asit was brought 

bo o from the date of symbolical 
n 

"ion the true rule deducible from 

~a that, where in execution 

^! possession 18 deliver- 

arty to the person 

thereof and such 

recovery of actual 


dlical possession is 
actual possession as 


548 (F. B) 
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against the judgment-debtor or his repre- 
sentatives and the suit is brought in time 
1f 1t 18 brought within twelve years from 
the date of the said symbolical possession. 
The mortgage 1n favour of defendants Nos 
12to 14 having been executed during the 
pendency of the suit on the mortgage of 1300 
they are bound by the decree 1n execution of 
which symbolical possession was delivered 
They are affected by the doctrine of hs 
pendens and symbolical possession as 
against them would be equivalent to actual 
possession and in this respect their position 
is not different from that of the judgment- 
debtor of the mortgage-decree 1n the suit 
of 1906 Further ın the present case the 
defendants Nos 12 to 14 do not claim to be 
in possession of the disputed property 
adversely to the judgment-debtor for they 
entered into possession on the footing of 
mortgage by the judgment debtor. For 
the possession by mortgagee of mortgaged 
property isnot prima facie adverse to the 
mortgagor. It1s not said, 1n this case, that 
the defendants Nos. lz to 14 set up a 
hostile title to their mortgagor Rat: Kanta, 
but ıt 18 argued thatif the mortgage debt 
was paid off inrespect of the mortgage in 
favour of defendants Nos 12 to 14 the pos- 
session of the latter became adverse to 
the mortgagor Rati Kanta from that date. 
Weare unable to accept this contention, 
for the mere payment of the mortgage 
money without more does not amount to 
adverse possession by the mortgagee after 
the date of payment Under Art 148 of 
the First Schedule to the Limitation Act 
the mortgagor gets 60 years from the due 
date of the mortgage during which to 
redeem the mortgaged property and ad- 
mittedly this time has not yet expired. 

In this view we think the judgment of 
the lower Appellate Court 1s right and 
must be affixmed with costs. 

Jack, J.—1 agree. 

A. Axnsceal dismissed 
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CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DEGuEES 
Nos 432 ro 445 or 1927. 
February 25, 1929. 

Present :—Sir George Olaus Rankin, Kr., 
Ohief Justice, and Justice Sir Oharu 
Chunder Ghose, Kr, 

RAJANI KANTA DEB AND OTEERS— 
PLAINTIFF8—ÀPPELLANTS 
ver$Sus 
BASHIRAM MESTARI AN» OTBERS— 
DEFENDANTS— RESPONDENTS 

Hindu  Law—Jowt family—Conversion of self- 
acquired property into joint family psoperty—Regts- 
tration Act (XVI of 1908), s 49—Compulsorily egistr- 
able document not registered, admissibility of, to prove 
admission—Transfer of Property Act (IV of 1882), 
s 4]—Reasonable care, onus of proving, 

Documents which should be registered and are 
not registered are inadmissible as evidence of a 
transaction affecting the property but they can 
be put forward as contammg an admission [p 
410, col 1] 

Rajangamer v Rajangam Iyyer (3), referred to. 

A property originally self-aequired may become 
Joint propeity if 16 has been voluntarily thrown by 
the owner into the joint stock with the intention of 
abandoning all separate claims upon it The ques- 
tion whether hehas done so or not is entirely one 
of fact to be decided ın the light of all the circum- 
stances of the case But a clear intention to waive 
his separate rights must be established and will not 
be inferred from acts which may have been done 
merely from kindness or affection [p 411, col 
1 


The burden of proving "reasonable care” under 
S 41, Transfer of Property Act, is on the transferee 
[p 410, col 2 | 


Appeals against the decrees of the Sub- 
ordinate Judge, First Oourt at Sylhet, dated 
the 15th September, 1926, affirming those of 
the Munsif, Sonamgunj, dated the 26th 
August, 1925. 

Messrs. Brojo Lal Chakravarty and He 
mendra Kumar Das, for the Appellants 

Messrs. Bora? Mohan Mojumdar and 
Birendra Kumar Dey, for the Respondente. 


JUDGMENT. 


Rankin, C. J.—In this case the plain- 
tiff brings his suit for arrears of rent and 
he 1s met with a defence to the effect that 
the sut for rent 18 bad because the plaintiff 
has title only to four annas share of the 
superior interest and he has not proved 
or did assert any right to a separate col- 
lection of his share of rent. The suit not 
being brought 1in accordanca with the 
special provisions of the Bengal Tenancy 
Act which enable a cosharer by suing 
the other co-sharers to claim a part of the 
rent the whole suitis defeated unless the 
plaintifi can show himself to be entitled 
to sixteen annas of the rent. Mr. Brojo 
Lal Chakravarty for the appellant does 
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not dispute that proposition as a matter 
of law. The contest in this case 13 whe- 
ther or not the learned Subordinate Judge 
has correctly dealt with the issues which 
arise upon the question whether or not the 
plaintiff has made out his title to the whole 
of the rent. & 

Now, it appears that at first sight there 
is something starthng about the way in 
which the Courts below have dealt with 
this case. It would appear that Dole- 
govinda, was a Mukhtear and according to 
the findings of fact he had an 
elder brother Radha Kanta who had an even 
larger practice as a Mukhtear than himself 
He bought this property now in question 
in 1884 He took the conveyance in his own 
name. He got ıt entered in the books 
of the Collectorate 1n a eeparate account 
in his own name. He took kabulzyats from 
these very tenants or their predeceesors in 
his own name It appears that at least 
on one occasion he took for himself the 
money which represented a land acquiai- 
tion award. Then after his death when his 
representatives had sold to the plaintiff 
these tenants set up this defence that the 
whole suit was bad because the property 
as a matter of fact did not belong to 
Dolegovinda but belonged to the family 
of which Dolegovinda was merely one 
member. That certainly seems to me para- 
doxical and I must say that I have exa- 
mined the judgments of the Court below 
with some care to see whether ıt 15 really 
in accordance with the correct view of the 
law. 

Mr. Brojo Lal Ohakravarty for the Ap- 
pellant takes three objections. Furst of 
all he says that there 18 a part of a com- 
promise deed which is void for want of 
registration but which nevertheless ıs ad- 
missible ın evidence as an admission by the 
brother and cousins of Dolegovinda that 
this property belonged to Dolegovinda 
alone He says that that is a matter which 
the Court below has brushed aside under 
the impression apparently that for want 
of registration the document can be looked 
at for no purpose In the second place 
he says that unders 41 of the Transfer 
of Property Act the Courts below have 
brushed aside his client’s claim to be treat- 
ed asa purchaser for value without notice 
on the ground that he made no proper 
enquiry into the title He says that if one 
looks at the decisions in Gholam Sidhique 
Khan v. Jogendra Nath Mitra (1), and in 


(1) 96 Ind. Cas 199, 430 L J. 452, A,L R. 1926 
Cal. 916, 31 Q W. N. 205, 
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Mac Neil & Co. v. Saroda Sundari Debt 
(2) tone would find that one cannot defeat 
& claim to the protection given bys 4l 
without definitely showing what circum- 
stances there were to put the purchaser upon 
enquiry, what facts would have been found 
out by’ enquiry and so forth. Complaint 
is made that this matter has not been 
properly dealt with as a matter of law. 
The third complaint which is made is that 
the judgment of the Subordinate Judge 
misplaces the onus of proving that the self- 
acquired property of Dolegovinda was 
thrown into the common stock. 

There is something in each of these objec- 
tions. In my judgment the document Nir- 
deshpatra as it 18 called cannot be said 
to be inadmissible as evidence of an admis- 
sion, If one looks at s. 49 of the Registra- 
tion Act one finds that documents which 
should be registered and are not register- 
ed are inadmissible as evidence of a transac- 
tion affecting the property, but when they 
are put forward as containing an admis- 
sion it does not seem to me that they 
are being put forward as evidence of a 
transaction affecting that property, An 
authority for that propesition is to be 
found in Rajangamaer v. Rajangam Iyyar 
(3). When one comes, however, to see what 
the effect of this admission would be 
together with the other evidence in the 
case one finds this that a particular term 
out of a lot of ethers was that the represen- 
tatives of the other branch should admit 
that the land in question—Taluk No. 4—was 
self-acquired property of Dolegovinda : 
“We the other parties never had nor have 
any claim or title thereto As we are not 
aware of the details of our properties we 
filed a written statement alleging that we 
have title thereto. We shall withdraw our 
said objection.” The Munsif in the first 
Court took the view that this was a part 
of the bargain. The bargain having gone 
off there is no great evidentiary force 
in that paragraph 1f it be looked at as 
an admission, and the learned Sub- 
ordinate Judge has not looked at the 
matter from that point of view at all. It 
does seen to me that this admission is 
something that 1s being bought, 1f one 
may put itso, by the other terms of the 
deed. At the same time itis just notice- 
able that the parties do not say “we givo 
up claim as one of the terms of this deed, 


(2) 114 Ind Cas 142, 48 C L J.974, A I R 1929 


Oal 83,33 0 W N 926 
(8) ` Ind. Cas. 18, 39 M. L. J. 382 at p. 390, 12 L. 
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to any title in Taluk No. 4.” They go on 
to explain that they never had a claim 
and that their pretention to aclaim was 
under a mistake. That I think has to be 
considered when we come to the question of 
fact in this case. 

The next point that arises is'as regards 
g.4lof the Transfer of Property Act. I 
am quite satisfied that it is idle in this 
case to say that s. 41 does not apply because 
Dolegovinda was not & benamdar. What 
the section deals with is a person with the 
consent, express or implied, of the persons 
interested in an immoveable property being 
the ostensible owner of such property. 
That is just exactly the position fof Dole- 
govinda according tothe defendants, The 
property stood in his name and a separate 
account was made, and it seems to me, 
therefore, that the only question under s. 41 
for our consideration is the question whe- 
ther the plaintiff having bought from 
Dolegovinda's representatives took reason- 
able care to ascertain that his transferor 
had power to make the transfer. There, 
as I have said, the appellant says: “It 
is not enough to say that proper enquiry 
was not made. It must be shown that 
there was something to call attention and 
invoke an enquiry. It must be shown that 
there were means of answering the enquiry. 
It must be shown what the enquiry would 
have revealed.” That is quite sound law, 
but in the present case we have to apply 
the doctrine toa somewhat peculiar posi- 
tion. It is clearlyfor the plaintiff to satisfy 
us that he took "reasonable care" within 
the meaning of the section, and when we 
look at the evidence ıt seems that it is 
pretty plain that it 18 impossible to say 
that the plaintiff has affirmatively shown 
that he took reasonable care over this 
transaction at all. He did not even see 
the main document of title passing the 
property to Dolegovinda. It is true that 
he got certain title deeds from his vendor. 
Oertain title deeds he got in that way 
and we have the fact that the property 
was entered in his name as separate estate 
No 41. Butin view of the pleinüiff's evı- 
dence and of the burden of proof being 
upon him I find 16 very difficult to see 
how any Court can say that he has satisfi- 
ed the burden which lay unders. 41. Both 
Oourts have dealt with the matter rather 
summarily just for the reason that the 
plaintiff's evidence 18 in 80 perilous a con- 
dition. The Munsif paid a good deal ef 
attention to the fact that shortly before a 
near neighbour of the plaintif made an 
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offer for this property and finally the con- 
tract for sale went off. J findit a little 
difficult to gather from the judgment what 
exactly the facts were about that and 
whether 1f the plaintiff had made an enquiry 
he would have known anything in par- 
ticular and if so what. Putting that matter 
on one side altogether it remains that if 
the Courts have dealt with this conten- 
tion somewhat summerily it is because 
the evidence ıs in a state which is highly 
unsatisfactory. 

I now come to consider the way 1n which 
the learned Subordinate Judge has dealt 
with the main point. The learned Sub- 
ordinate Judge finds that this property was 
bought with Dolegovinda's own money. 
So far, therefore, ıt is the self-acquired 
property of Dolegovinda. It is quite true 
that ıt is possible even so to apply the 
principle that a property originally self- 
acquired may become joint property if it 
has been voluntarily thrown by the owner 
into the joint stock with the intention of 
abandoning all separate claims upon it, 
The learned author, Mr. Mayne, in his well 
known book on Hindu Law says. “The 
question whether he has done so or not 
is entirely one of fact, to be decided in 
the light of all the circumstances of the 
case; but a clear intention to waive his 
separate rights must be established and 
will not be inferred from acts which may 
have been done merely from kindness or 
affection.” The learned Subordinate Judge 
in this case having found that the pro- 
perty was self-acquired goes on to say: 
“Now the question arises whether he treat- 
ed this property as his exclusive and sepa- 
rate property. The evidence does not sup- 
port this theory.” The learned Judge 
should have asked himself whether there 
was sufficient evidence to support the op- 
posite theory and to show that Dole- 
govinda had thrown 1t into the common stock 
with an intention to abandon his indivi- 
dual right. There are other passages 
which seem to show that the learned Judge 
was equally unhappy 1n expressing himself. 
However, when I come to look at the 
basis of the judgment of the learned Sub- 
ordinate Judge I find this I find first 
of all that the question of the admis- 
sion in the Nuirdeshpatra that 18 overlook- 
ed. Then I find that there isin the year 
1888 in connection with Dalegovinda's ap- 
plication for mutation of names a very 
strong piece of evidence to the effect that 
this properyy in the name of Dolegovinda 
was really of the joint family, I regard 
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that piece of evidence as particularly 
Strong and again in the written states 
ment Ex. F—it is true that it 18 a written 
statement to a suit bya stranger— 
Dolegovinda does unnecessarily ıt 18 true 


‘but quite clearly, state after reciting his 


title that he has been 1n possession of this 
property along with the other members of 
his family These arel think extremely 
Strong pieces of evidence to show that 
Dolegovinda was putting this property into 
thejoint fund and when I come to look at 
the circumstances ofthe case I find this 
that the elder brother Radhakanta, who was 
apparently a gentleman with a larger 
practice of the two had admittedly left his 
self-acquired property to go to the common 
Stock. Radhakanta was the karta of the 
family til his death. After him Dole- 
govinda became the karta, and 1n thesecir- 
cumstances it does seem to me that the mere 
fact that the property was bought with 
Dolegovinds’s funds ıs by no means con- 
elusive and there is very strong evidence on 
the record to show that in any case 
Dolegovinda quà put this property into the 
common stoca 6 That evidence 18 assisted 
in varous ways by evidence which, by 
itself, I confess, would not be enough to 
persuade me. It would appear that so far 
from keeping a separate clerk and a sepa- 
rate set of books for this particular estate 
Dolegovinda let 1t be managed like the other 
family properties and it certainly appears 
that from time to time the proceeds of the 
rent are differently shown tohave been 
applied for the joint family purpose. There 
was evidence of a gentleman named 
Dwarkanath Dutta who was a family 
friend and acted for the brothers; and as 
far as I can make out, his evidence was 
definitely in favour of the defendants. In 
these circumstances the real question that 
we have to consider 18 this.—Having regard 
to the fact that the Nirdeshpatra was not 
treated exactly in accordance with the 
principles of law and having regard to the 
fact that the learned Subordinate Judge has 
expressed himself at times as though the 
burden were on the plaintiff to show that 
Dolegovinda did not put this property into 
the common stock 15 16 desirable or neces- 
sary for us to send this matter back to have 
another adjudication upon this question of 
fact. I do not think so fortwo reasons 
first of all because I takevery much the 
same view of the evidentiary value of 
para. 5 of the Nirdeshpatra as was 
taken by the Munsif. I think it would be 
unsafe to rely upon that as anything except 
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a term of bargain, However that may be, 
having regard to the other evidence to 
which I have referred I thinkits weight 1s 
comparatively slight. On the other ques- 
tion of onus what I feel is this that while 
the learned Subordinate Judge has thought 
that though there was a presumption in the 
circumstances that this property was bought 
with Dolegovinda’s own earnings he has not 
sufficiently considered this that the treat- 
ment of the property is in itself evidence as 
to whether or not the property was bought 
for Dolegovinda alone orfor his family 
including himself. It appears to me that 
if this case were sent back with the best 
instructions which we can give on points 
of law ıt would be very little likely that 
any different result would have been arriv- 
ed at. We have examined into the evidence 
ourselves with very considerable care and 
have spent a good deal of tıme and I am 
gatisfied from what we gather from the 
evidence that it 16 betterthat we should 
here bring this matter to a decision and in 
my judgment the broad finding of fact that 
the property belonged to the family 1s on 
the whole right and we ousi not to disturb 
the conclusion of the learaed Subordinate 
Judge merely because on the two points 
that [ have mentioned ıt could possibly be 
criticized. 

I think the appels must fail and be dıs- 
. missed with costs. l 

The application for taking additional 
evidence in this Court is withdrawn. Let 
the documents be returned 


C. C. Ghose, J,—I agree. " 
B. L. Appeal dismissed. 


CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decree No. 921 
oF 1927 
April 18, 1929. 

Present :—Justıce Sir Zahhadur Rahim 
Zahid Suhrawardy, n and Mr. Justice 


Jack. 

SASI KANTA ACHARJEE CHOWDHURY 
—PLAINTIFF—ÀPPELLANT 
versus 
SONAULLA MUNSHI-—D&FENDANT 
— RESPONDENT 

Inmitation Act (IX of 1908), s 19, Seh I, Art 64— 
Contract Act (IX of 1872), s 25 (8)—Mere acknow- 
ledgment, whether revwes barı ed debt—Mablaghbandi, 
construction and effect of—Indian and English Law 

-Account stated’, meaning of. 
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Under the English Law an impled promise to pay 
will afford terminus quo for a suit on the debt but 
under the Indian Law that promise must be an 
express promise [p 413, col 1] 

A mablagband: 18a good acknowledgment under s. 
19, Limitation Act, and, therefore, i6 preserves any 
debt due which was not at that time barred by ım- 
tation, but ıt is nota promise to pay unders 25 of 
the Contract Act so as torevive adebt which was 
barred at the date of the mablagbanda [bad] 

Ram Bahadur Swgh v Damodar Pershad Singh (1), 
Panchanan Poddar v Khitish Chandra (2) and 
Khitish Chandra Dasv Umed Mondal (3), followed. 

Where the defendant who was a gomasta of the 
plaintiff till 1915 executed in 1921 a mablagbandi 
in favour of the plamtiff stating ‘I remain liable to 
the Sarkar for the sum of Rs : 

Held, that the mablagband: did not amount to an 
express promise to pay and did not, therefore, satisfy 
the requirements of s 25 (3) of the Contract Act [p. 
413, col 2 

An account stated has a definite technical meaning 
where there are cross-demands which are settled be- 
tween the parties [tbid] 

Appeal against a decree of the Officiat- 
ing Subordinate Judge, Second Court, 
Mymensingh, dated the 14th of January, 
1927, affirming that of the Munsif, First 
Court, Mymensingh, dated the 30th March, 
1925. 

Messrs Jogesh Chandra Roy and Sachin- 
dra K Roy, for the Appellant. 

Mr Surjya Kumar Guha, for the Respon- 


dent. 


JUDGMENT.—The facts on which 
this appeal is based are that the defendant 
wasa gomastha under the plaintiff The 
agency terminated im April, 1915. In 
August, 1921, there was a mablagbandi 
signed by the defendant in these words : 
(I remain liable to the Sarkar for the sum 
of Rs 41273). The suit was brought on 
this mablagband: and the only point that 
arises 18 whether it 18 barred by limuta- 
tion Thedefence was that the mablag- 
bandı was obtained from the defendant by 
undue influence, but the plea was not ac- 
cepted by the Courts below | Both the 
Courts below have agreed in holding that 
the plaintiff's suit 18 barred by limitation. 
It ıs argued on behalf of the appellant 
that though the debt of which the mablag- 
banda was made had become barred by 
limitation at that dates. 19 of the Limita- 
tion Act would not apply There was a 
fresh start oftime from the date of the 
mablagbandı under s. 25 (3) of the Con- 
tract Act y 

It appears to be well-established by 
authority that there 18 a difference between 
an acknowledgment as understood under 
the Limitation Act and a promise to pay 
as contemplated by the Contract Aot. 
The cases in settling the law on this poinf 
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which was at one time in a fnebulous state 
have laid down the distinction that mere 
implication of a promise to pay will not 
bring an acknowledgment of debt under 
s. 24 of the Contract Act though it would 
imply a promise to pay under s. 19 of the 
Limitation Act. It has been pointed out 
that in this respect thereis a difference be- 
tween the English and the Indian Laws. 
Under the English Law an implied 
promiseto pay will afford terminus quo 
for a suit on the debt but under the Indian 
Law that promise must be an express 
promise. Thelaw and the cases on this 
point have been discussed in the case of 
fam Bahadur Singh v. Damodar Pershad 
Singh (1) where ıt was held that a mere 
acknowledgment of debt without a promise 
to pay 1s insufficient to create a new con- 
tract to pay. This viewis also supported 
by two decisions of this Court, e g, Panch- 
anan Poddar v, Khitish Chandra (2) and 
Kshitush Chandra Das v. Umed Mondal (3), 
In the last case the learned Chief Justice 
has observed that a mablagbandi 18 a good 
&cknowledgment unders. 19, Limitation 
Actand, therefore, 16 preserves any debt 
due which was not at that time barred by 
limitation but ın dealing with this matter 
the Oourt must also proceed upon the 
view that mablagband. 18 not a promise 
to pay under s. 25 of the Oontract Act so 
as to revive a debt which was barred at 
the date of the mablagbandw. This point 
does not require further elaboration 


But ıt has been argued by Mr. Roy ap- 
pearingfor the appellant that the words 
used ın the mablagband: mean a promise 
to pay the amount therestated. The words 
are***which have been correctly translated 
by the learned Subordinate Judge as I 
remain liable to the Sarkar for the 
sum of Rs, 41273 in our opinion 
these words do not support the contention 
that there 18 an express promise to pay. 
The most that it can be said to mean is 
that the debtor admits his hability for 
the amount and declares his indebted- 
ness. If it were an acknowledgment 
under s, 19, Limitation Act, 1t might pro- 
bably have been successfully argued that 
it implies a promise to pay. It does not 
satisfy the requirements of s. 25 of the 
Contract Act. The law on this point will 


D 60 Ind. Cas. 514, 6 P L, J. 12], 2 P. LT 
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(2) 67 Ind Cas 298. 
(3) 78 Ind Cas.139, A. I.R. 1925 Oal. 338. 
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be found discussed in Pollock and Mulla’s 
Contract Act, 5th Edition, page 197 et seq 

It has also been argued that the article 
of the Limitation Act applicable to this 
case should be Art 64 of the Limitation 
Act which deals with money found to be 
due on accounts stated between the plain- 
tiff and the defendant. As was pointed 
out in the Full Bench decision in the case 
of Dukha Sahu v. Mohammad Bikhu (4) an 
account stated has a definite technical 
meaning where there are cross-demands 
which are settled between the parties, 
There 18 nothing in this case to show that 
there was any such mutual dealing be- 
tween the parties—the relation between 
them being that of principal and agent. 
The view according to the facts of this 
case taken by the Courts below 1s correct 
and this appealis dismissed with costs. 


A Appeal dismissed 
(4) 100 284, 130 L R.445(F B). 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dacexe No 373 
or 1927. 

March 20, 1929. 

Present :—Mr Justice Cuming and 
Mr. Justice Pearson, 
ADWAITA DAS BAIRAGI AND OTHERS— 
DEFENDANTS—A PPELLANTS 


versus 
LALIT MOHAN MOHANTI—PLAINTIFF—- 


RESPONDENT 
Hindu Law—Marriage ~Bairagis—Admuttance to 
sect, whether condition precedent to validity of mar- 
riage 
A formal admittance to the sect is not a necessary 
preliminary on the part of the woman to constitute 
a legal marriage among the Bawagis, [p.414, col, 


Thougha Bau ag: 1s vowed to a life of celibacy this 
does not necessarily make him incompetent in law to 
contract a valid marriage [wd] 

Dial Das v. Bhianun (1), 1eferred to 


Appeal against a decree of the Sub- 
ordinate Judge, Bogra, dated the 17th of 
September, 1926, reversing that of the 
Munsif, Second Court, Bogra dated the 18th 
of May, 1926 

Dr. Radha Binode Pal and Mr. Bhu- 
pendra Kishore Basu, for the Appellants, 

JUDGMENT. 

Cuming, J.—This appeal arises out 
of a suit for partition after declaration of 
the plaintiff's title to aneight annas share 
in the properties in suit. The pro- 
perties ın dispute belonged to one Raj 
Kumar Banerji. The defendant No, 1 
1s the son of Raj Kumar by his wife the 
defendant No. 2. The splaimtiff claimed 
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an eight annas share being a son of Raj 
Kumar by another wife. The defendants 
resisted the plaintiff's claim on the ground 
that he was not a legitimate son of Raj 
Kumar and hence he was not his heir. 
The first Court held that the plaintiff's 
mother was not a legally married wife of 
Ra) Kumar and hence the plaintiff was not 
an heir of Raj Kumar; and on these find- 
ings he dismissed the suit. The plaintiff 
appealed to the District Court and the 
learned Subordinate Judge held that the 
plaintiff was a legitimate son of Raj 
Kumar, that Ray Kumar and the plaintiff's 
mother had been legally married accord- 
ingtothe rites of the Barragi sect and 
hence he was entitled to an eight annas 
share of the properties. On these findings 
he set aside the judgment of the lower 
Courtand made a preliminary decree for 
partition. The defendants have appealed 
to this Court. f ; 

It is somewhat unfortunate that in decid- 
ing a matter affecting a marriage by 
custom amongst a sect of the Hindus, we 
have not the assistance of any Pleader on 
behalf of the respondent. 

The appellant has argued that the lower 
Appellate Court is wrong in holding that 
as Durga was united to Raj Kumar in 
Patra form, 16 must be presumed that she 
did becomea Barrage when the marriage 
was celebrated. 

It has not, however, been shown that any 
formal conversion 1s necessary to validate a 
marriage in Patr form. "D f 

Any case-law on the question 18 conspl- 
euous by its absence. 

In the case of Dral Das v. Bhianun (1) 1t 
was held that in Kulu a Barrage may 
marry an agriculturist woman by Ganesh 
Puja and that the minor restrictive rules of 
Hindu Law such as the naming of certain 
classes into whicha Bawag: may or may 
not marry cannot with propriety be applied 
in that District in the absence of proof of 
special Gustom. There is no suggestion in 
this decision that the woman must formal- 
ly be admitted as a Barragi a8 a prelimi- 
nary to the marriage. In this decision 1t 
was pointed out that any one becomes a 
Bawagi by submitting to the rules of the 
order. Further bearing in mind that the 
Barragı as a sect appears to repudiate cere- 
monies and forms as much as possible, this 
would be probably unlikely. The pre- 
sumption 1s always in favour of the legali- 
ty of a marriage and it has not been shown 


(1) 21 Ind. Cas, 932, 26 P, R. 1914, 17 P, D. R. 1914, 
H P. W, k. 1215, 
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to my satisfaction that a formal admittance 
to the sect is necessary preliminary on the 
part of the woman to constitute a legal mar- 
riage among the Bavragis. Strictly speak- 
ing a Bavragi 18 vowed toa life of celibacy 
though that does not necessarily make the 
marriage illegal. Sir Guroo Das Baner]i 
is his Tagore Lectures (page 249) said 
that owing to their belief in the inefficacy 
of ritual observances, choice in matrimony 
among the Bavrag: is very little fettered. 

The learned commentator points out that 
among the Gossains,a Bombay branch of 
the Saiva sect, a Gossain can only marry a 
female Gossain but thatif he does marry 
any other woman, the marriage 18 not an- 
nulled Inthe circumstances of the case 
Iam not prepared to hold thatthe learned 
Judge is wrong in the conclusion to which 
he has come. The appeal stands dismics- 
ed. As therehas been no appearance on 
behalf of the respondent there will be no 
order as to costs. 

Pearson, J.—I agree. 

A. Appeal dismissed. 





CALCUTTA HIGH COURT: 
ORIMINAL Revision No. 1345 or 1928. 
January 16. 1929. 

Present —Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr, and Mr. Justice 
Graham. 

RAM GOLAM SINGH—COUuPLAINANT— 
PETITIONER 
versus 
BARAT CHANDRA GANGULY AND 

OTHERS — AOOUSED— OPPOSITE PARTY.  ' 

Criminal Procedure Code (Act V of 1898), ss 200, 
202, 208, 204, 844—Cross-complawnts—Prionty «n 
enquiry—Course open to Magistrate on recewrng com- 
plaint—Postponement of enquu y—Inherent gurisdica 
tron 

The Oode of Criminal Procedure 15 silent on the 
pomt as to which of two counter-cases should pro~ 
ceed first or whether both of them should proceed 
simultaneously and contemporaneously It is not 
possible to lay down an absolute rule of law that 
a particular course must be adopted Fach case 
has to be decided according toits requirements  [p. 
415, col 1] 

Makham Mapa v Manindra Nath Bose (1), referred, 
to 

Under the law four courses are open toa Magis« 
trate on receipt of a complant He may either 
order an enquiry under s 202, or dismiss the com- 
plaint under s 203, or issue process under s 204, 
oi postpone the commencement of the proceeding 
unde: s 344, Criminal Procedure Code In case; 
however, the Magistrate adopts the last alternative 
he has to state his reasons for doing so [p 415, col. 


Per Graham, J —Apart from s. 344, Orimuinal 
Piocedure Cade, a Court has inherent jurisdiction 
we the commencement of zts enquury.] [P. AH 
ol. 2. 
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Messrs. Mritunjay Chattopadhya and Su- 
dhanshu Sekhar Mukherji, for the Peti- 
tioner. 

Mr. Surajt Chandra Lahiry, for the 
Opposite Party. 

JUDGMENT, 

Suhrawardy, J.—This rule wasis- 
sued to show cause why the order com- 
plained of in the petition should not be set 
aside and the petitioner’s complaint direct- 
ed to be taken up and proceeded with in 
accordance with law, What happened was 
that there wasa collision between the par- 
ties on 6th September, 1928, which reault- 
ed in the petitioner's filing a complaint be- 
fore the Magistrate against the opposite party 
under ss, 147, 447, 352, ete., Indian Penal 
Code and the opposite party making a simi- 
lar complaint against the petitioner for 
similar offences. After recording the peti- 
tioner’s complaint the trying Magistrate 
looked into the counter-case in which the 
information was first lodged with the Police 
and as he found that there were injuries on 
some persons of the opposite party he 
directed that the case of the opposite party 
should proceed and deferred passing any 
order on the petitioner's complaint. The 
petitioner moved unsuccessfully before the 
Sessions Judge and he now contends that 
he should have been allowed to proceed 
with his case simultaneously with the case 
of the opposite party. We have, therefore, to 
consider whetherin the circumstances of the 
case the order passed by the trying Magistrate 
is justifiable. The question as to which of 
the counter-cases should proceed first or 
whether both of them should proceed 


simultaneously and contemporaneously 80: 


often arises 1n the Courts below and has so 
often come up tothis Oourt that ıt would 
be very satisfactory ifit should be finally 
settled either by the authority of rulings of 
this Court or by legislation. The cases upon 
this point have been exhaustively discuss- 
ed in Makham Mapa v. Manindra Nath 
Bose (1) to which I was a party and I adhere 
to the opinion expressed in that case name- 


y: 
i-,"In this state of the case law we feel that 
there 15 no authority which is absolutely 
binding upon us. The Codeis silent with 
regardto the procedure to be adopted in 
such circumstances. It should not, there- 
fore, be laid down as an absolute rule of 
aw that a particular course must be adopt- 
ed. Each case has to be decided according 
to its requirements,” 

(1) 90 Ind Cas. 719; A I, R, 1925. Cal, 1260, 42 O, 
L. J: 83; 26 Or. L, J, 1615, 
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It itargued by the learned Advocate for 
the petitioner that after examining the com- 
plaint in the petitioner’s case the Magis- 
trate was bound under the law either to 
dismiss the complaint if he was not eatisfi 
ed with the truth of it or to issue a process 
or order an enquiry. But he could not after 
examining the complainant defer passing 
any order under ss, 202, 203 or 204, Criminal 
Procedure Code. His contention is that the 
Magistrate has no power under s 344 to 
Postpone an enquiry or the trial of the case 
at that stage but he can only do it after he 
has complied with the provision of s. 204, 
Criminal Procedure Code. This contention 
hasno substancs in 16 inasmuch ass, 344 
empowers the Magistrate not only toad- 
journ an enquiry or trial but postpone it& 
commencement. and s. 204, ıs one of the 
sections which comes under the chapter 
headed “of the commencement of proceed- 
ings before Magistrate.” That being so, 
under the law four courses are open to 
the Magistrate on receipt of a complaint. 
He may either order an enquiry under s, 
202 or dismiss the camplaint under s. 203 or 
issue process under s. 204 or postpone the 
commencement of the proceeding under s. 
344. In this case it 18 apparent that the 
Magistrate has proceeded under s. 344, 
But under that section he has to state 
his reason for postponing the commencement 
of the proceedings. We have aecordingly 
toseeif the Magistrate has stated any 
reason in support of his order and if tha 
reason given by him 18 sufficient to justify 
the order. The reason given by the Magis« 
trate is that on looking into the informa- 
tion given at the thana by the opposite 
party and the report of the Assistant Sur- 
geon of the injuries on the person of the son 
of theopposite party, he thought it proper to 
order that the present case should be put 
up after the disposal of the counter-case, 

Mr. Ohatterji, the learned Advocate for 
the petitioner, argues that inthis case itis 
proper that both the cases should be tried 
simultaneously as the point in dispute bee 
tween the parties is whetherthe land on 
which the occurrence took place belonged 
to the petitioner or the opposite party and 
that the petitioner as an accused in the 
counter case will not be ina position to 
prove his possession or title to the land as 
he will be debarred from pledging his own 
oath. As Isaid in Makham's case (1) every 
case ought to be considered on its own 
circumstances. Butin the present cage there 
does not seem to be any such circumstance 
which would make it incumbent on the 
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Magistrate to proceed with it along with 
the case brought by the petitioner. I can 
conceive of cases in which 1t may be desir- 
able that the accused in acase who is the 
complainant in another case should be given 
an opportunity of proving his case also dur- 
ing the prosecution of the case against him. 
But the present case is not one of sucha 
character. It is possible that the dispute 
may concern land, possession or title to 
which can only be proved by the accused 
and there may be documents in his favour 
which he is not able to prove except by his 
own examination. In such a case the Magis- 
trate will exercise sound discretion in 
allowing the accused in a case to proceed 
with the counter case Some of the decid- 
ed cases have proceeded upon the idea that 
if a complainant who is an accused person 
i» a counter-case expresses his desire to 
proceed with his case, the Magistrate should 
not prevent him from doing so. In some 
other cases it has been said that 1f the accus- 
ed in acase desires that his counter case 
should not be proceeded with along with 
the case against him, he should not be 
compelled to go on with his case before 
the counter-case 18 finished. But these are 
considerations which should notbe taken 
into account in laying down the law on 
this point, when there 18 no relevant pro- 
cedure in the Oriminal Procedure Code 
These are considerations which may enable 
the Court to pronounce in a certain case 
that a certain procedure is proper. 

In the present case the only allegation 
made in the petition before us 1s thatit 
is eminently desirable that both the cases 
should be taken up simultaneously as 
otherwise the petitioner -will be seriously 
prejudiced in his defence in the counter- 
case as he will not be able to give his 
evidence therein. But he has not given 
more details as to how the prejudice will 
be caused and whether such prejudice 
cannot be avoided by the Magistrate 
adopting the course which I suggest in 
cases of persons bringing counter cases 
against each other. The apprehension which 
the petitioner entertains about his inability 
to prove his case before the counter-case 
is decided may be removed by the Magistrate 
proceeding with the counter-case first 
as he proposes to do and then defer 
passing orders on if til he has also 
finished the petitioner's case. He will, of 
course, not be entitled to refer to the 
evidence of one case in deciding the 
other. But he will be in a posi- 
fion to form a correct judgment as to the 
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real nature of the dispute between the 
parties. In this view I think that it is 
not a proper case where we should 
interfere with the discretion of the 
Magistrate at this stage and I will accord- 
ingly discharge this Rule. 

Graham, J.—In this case a rule was 
issued to show cause why the order of 
the Magistrate dated 10th September, 1928, 
should not be set aside and why the peti- 
tioner’s complaint should not be directed 
to be proceeded with according to law. 
The order 1n question is 1n these terms. 

“Seen copy of the information at the thana 
by the complamant of the counter-case and: 
the Assistant Sargeon's report of the injury 
on the person of the son of the complain- 
ant of the counter-case. Put this case up 
afier the disposal of the counter-case ” 

On behalf of the petitioner ıt has been 
submitted that this order 1s illegal, and 
that after examining the complainant the 
Magistrate had one of the three alternative 
courses open to him either firstly to dismies' 
the complaint, or secondly, to issue process, 
or thirdly to enquire into the case, or direct’ 
an enquiry to be made, It 18 clear in the 
presentcase that the Magistrate did not adopt 
either of the first two alternatives. What 
apparently he contemplated was the adop- 
tion of the third course, But for the reasons 
which he has given he postponed his 
enquiry. The question 1s whether this 
procedure 1s warranted by law. In this 
connexion reference may be made tos, 344, 
Oriminal Procedure Code. Reading that 
section ın conjunction with s, 202, Criminal 
Procedure Code it seems to me that 
the Magistrate undoubtedly had jurisdic- 
tion to postpone his enquiry; and 
even, apart from this section, the Court 
must, I think, be held to have inherent 
jurisdiction to make such an order. In my 
opinion the order was ın accordance with 
law and having regard to the particular 
circumstances of this case, it seems to me, 
that there can be nojdoubt as regards the 
propriety of the order. As the learned 
Magistrate has pointed out in his explana- 
tion he purposely avoided dismissing the 
petitioner’s complaint because he desired 
to beíair to both parties since it was 
obvious that until the counter case had 
been tried and disposed of it was not pos- 
sible to say which version was the true 
one. For the reasons stated, I agree with 
my learned brother that this Rule should 
be discharged, 
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LAHORE HIGH COURT. 
MISOELLANEOUS SEGOND Civit APPEAL No. 
1352 oF 1929, 

November 5, 1929. 

Present :—Mr. Justice Addison. 

Khan Bahadur Raja MOHAMMAD 
AKBAR KHAN—Derenpanr 
—APPELLANT 
versus 
FARMAN ALI—PLAINTIFE, Raja 
MOHAMMAD NAWAZ KHAN AND oTBERS 
—DEFENDANT8— RESPONDENTS, 

Pensions Act (XXIII of 1871), ss 6, 6—Pension— 
Remedy of person clavming share in penston—Crvil 
Courts, jurisdiction of —Specrfic Relief Act (I of 
1877), s 42—Surt for declaration that plaintiff 
18 related to some person, maintainability of 

Where a person wants his right to share in a 
pension established all that the law allows him 1s 
to apply under s 5, Pensions Act, tothe Revenue 
Authorities, he cannot go to a Civil Couit unless he 
que a celtificate under s 6 of the Act [p. 418, col. 


Andi Achen v Kombi Achen (3), referred to 

A suit foi a mere declaration that one person 18 
related to another without anything more is not a 
sult to establish a legal character within the mean- 
ing of s 42, Specific Relief Act, and is, therefore, 
not maintainable "p, 419, col 2] 

Kombı v Aunda (|), Reshma Dubain v Ram Dawan 
pue (2 and P C. Thevar v. Samban (4), fol. 

Ahmad Khan v. Jalal Khan (5), distinguished 

Miscellaneous second appeal from an 
order of the District Judge, Jhelum, dated 
the 2nd of May, 1929, reversing that of the 
Senior Subordinate Judge, Jhelum, dated 
the 18th of October, 192s. 

Mr. Zafrullah Khan, 
lant. 

Dr Nand Lal and Mr. Mohammad Akbar 
Khan, for the Respondents. 

JUDGMENT.—The plaintiff sued for 
8 declaration that he was the grandson of 
one Raja Faiz Talab Khan. He alleged 
that he was being paid his share of the 
pension granted to Raja Faiz Talab Khan 
up to the year 1924 but that his rights were 
then denied. For this reason he sued for 
the declaration in question. At the end of 
his plaint he stated that he would later 
bring a suit for his share of the pension, 
This claim was resisted by defendant No. 1 
Khan Bahadur Raja Mohammad Akram 
Khan, to whom it would appear, the 
pension is paid. He resisted the claim on 
the merits and further claimed that the 
suit was not maintainable under the proviso 
to 8.42 of the Specific Relief Act on the 
ground that further relief was open to the 
plaintiff, namely, that he could claim 
arrears of pension ora right to a share in 
the pension ın future but had omitted to do 
go. The trial Judge agreed with the cons 
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for the Appel- 
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tention of defendant No. 1 and dismissed 
the suit under the provisions of s. 42 of 
the Specific Relief Act. The plaintiff appeal- 
ed and the learned District Judge accepted 
the appeal, holding that the suit was 
maintamable. Against the decision this 
second appeal has been preferred. 

The learned District Judge allowed the 
plaintiff to place upon the record in his 
Court an order of the Financial Commis- 
sioner refusing to revise orders of the 
Commissioner and Deputy Commissioner. 
This order shows that the Ravenue Authori- 
ties had refused to grant a certificate to 
the plaintiff under the provisions of s. 6 of 
the Pensions Act. 1871. For this reason 
the Distriet Judge held that the proviso to 
8. 42 did not debar the present claim asit 
was not open to the plaintiff to ask for 
any relief concerning tne pension from 
the Civil Courts without the certificate in 
question. That is the plaintiff had asked 
for all he could get from the Civil Courts. 
The District Judge thought that after he 
got &deoree if any,ofa Civil Court, the 
Revenue Authorities might see fit to revise 
their former order or they might not, and 
that that chance was enough to permit the 
Civil Courts to grant a decree without any 
consequential relief but simply declaring 
that he was the grandson of Raja Faiz Talab 
Khan. The District Judgeadmitted that 
the principal concern of the plaintiff was 
to obtain a share of the pension in ques- 
tion but he stated that a declaration to the 
effect that the plaintiff was & grandson of 
Raja Faiz Talab Khan might carry some 
thing more than merely aright to share in 
the pension and that the plaintiff's claim 
must, therefore, be adjudicated upon by the 
Civil Courts. He attempted to distinguish 
Kombi v. Aundi (1) and for the reasons 
given accepted the appeal. 

Section 4 of the Pensions Act enacts that 
no Civil Oourt shall entertain any suit 
relating to any pension conferred by the 
British or any former Government except 
as provided subsequently in the Act. 
Saction5 of the Act allows any person 
having a claim for pension to prefer such 
claim to the Collector or Deputy Commis- 
sioner or other authorised officer and such 
Collector shall dispose of the claim in 
accordance with such rules as the chief 
Revenue Authority may have preseiibed. 
Section 6 then goes on to say that the 
Civil Courts, otherwise competent to try the 
same, shall take cognizance of any such 


(1) 13 M, 75, 
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claim upon receiving a certificate from 
such Revenue Officer that the case might 
be so tried, but the Civil Court shall not 
make any order or decree in any suit 
whatever by which the liability of Govern- 
ment to pay any such pensionor grant as 
aforesaid is affected directly or indirectly. 
It is obvious that all the law allows the 
plaintiff to do in a case like the present 
is to apply under s.5 ofthe Aot and that 
he cannot go to a Oivil Court unless he 
obtains a certificate under s. 0. Apparently 
his claim has been rejected by the Revenue 
Authorities who have refused a certific- 
ate. 

It was objected on behalf of the appel- 
lant before me that the learned District 
Judge should not have accepted the copy 
of tbe order of the Financial Commissioner 
and that he should not have allowed it to 
influence his judgment. It seems to me 
that the matter 18 unimportant and that 
the decision of the suit 1s not affected by 
anything contained in that order. 

According tothe District Judge this is 
a suit asking fora decree which, accord- 
ing tohim, may help or may not help to 
induce the Revenue Authorities to change 
their mind. According to thie, the Revenue 
Authorities are recognised as final authori- 
ties, but yet the District Judge thinks that 
the Civil Court's decree might weigh with 
them, though he 18 not sure whether this 
will be the case or not. Surely that 1s 
no reason for holding that the suit is 
maintainable. 

It is quite clear that the real purpose of 
the suit is to make further attempt to 
procure the pension referred to. This is 
apparent from the body of the plaint and 
also from the last clause where it 18 said 
that he will institute a separate suit about 
the pension. It is not alleged that there 
is any other property belonging to the 
deceased Raja which will be affected by 
the decision. He 1s debarred from raising 
the question of the pension in his suit and 
only asks for a declaration that he is the 
first cousin once removed of the contesting 
defendant who apparently receives the 
pension, Such a suit would not bea suit 
fora declaration that the plaintiff was 
entitled to any legal character or to any 
right as to any property. By itself, there- 
fore, a suit for a declaration of such 
relationship would not be maintainable. 
In Reshma Dubain v. Ram Dawan Tewarr 
(2) a Division Bench of the Allahabad 


12,409 tad: Cos, 112, 26 A, L. J. 400, A. I. R. 1928 
All, 309, 
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High Court held that a declaration that 
the plaintiff was the grandmother of a 
certain minor and that the latter was not 
married, could not be granted, inasmuch 
assuch a declaration was not one as to 
any legal character of any right to any 
property within the meaning of 6. 42 of 
the Specific Relief Act and that no Court 
wil then exercise its declaration grant 
a declaration in the nature of a brutum 
fulmen. This case 18 on all fours with the 
present if the plaintiff's claim for a declara- 
tion of relationship 1s divorced from his 
real claim for ashare ın the pension in 
question. 

Further, it is clear that the plaintiff can 
sue for further relief than a mere declara- 
tion of title in the present case. He is able 
to seek a further relief, namely, a right 
in future to à share of the pension and for 
arrears if he desires them. Under the 
provisions of s,42 of the Specific Relief 
Act, therefore, the present suit is incom- 
petent, 

This question has been before the 
Madras High Court and decided by it. In 
the case reported as Kombi v. Aundi (1) 
the plaintiff sued to be declared entitled to 
the rights of the fifth Raja of Palghat. If 
this was established he was entitled to get 
from the first Raja, defendant No. 1, a 
share of malikana allowance from Govern- 
ment. The first Raja had refused to pay to 
the plaintiff the fifth Raja's share. It was 
held that the plaintiff was entitled to sue 
for further relief than the declaration of 
his title and having omitted to do so, the 
suit must be dismissed under s, 42 of the 
Specific Relief Act, although s. 6 of the 
Pensions Act was not applicable to the 
case. The same plaintiff then proceeded 
to bring a suit agaınst the Raja of Palghat 
and others for a declaration of his status 
as Raja and to recover asum of money 
payable to him on account of his share of 
malikana. It was held in Andi Achen v. 
Kombi Achen (3) that this suit was also 
not maintainable as the plaintiff had not 
obtained a certificate under s. 6 of the 
Pensions Act, 1871. 

In these circumstances, it was impossible 
for the learned District Judge to dis- 
tinguish Kombı v. Aund? (1) for both suits 
were held not maintamable by the Madras 
High Court ; the first, on the ground that 
8.42 of the Specific Relief Act barred it 
and the second, on the ground thats.6 of 
the Pensions Act barred it. It follows, 


(3) 18 M, 187, 
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therefore, that the Madras High Oourt is 
against the contention that "Such a Buit as 
the present can lie in any circumstances, 

An analogous case is that reported as 
P. C. Thevar v. V. Samban (4) where a Divi- 
Sion Bench of the Rangoon High Court 
held that Courts have no power to grant 
& mere declaratory decree apart from 
8. 42 of the Specific Relief Act and 
that a suit for a mere declaration that 
a certain temple and land dedicated to it 
in the possession of the defendants, consti- 
tuted a public trust, was not maintainable, 
It was held in the Judgment that the 
plaintiffs had been admittedly out of pos- 
session of the property ın question and 
were entitled to pay for consequential 
relief, for example, under s, 92 (1) ig) of the 
Oivil Procedure Code for the settling of a 
scheme, or for any of the other reliefs set 
outin that section. Ag they did not claim 
such consequential relief, which would, 
of course, have clearly made the sanction of 
the Advocate General necessary to the suit 
under 8 92 of the Civil Procedure Code, 
theirsuit was barred by the proviso to s. 
42 of the Specific Relief Act. Similarly 
in the case before me it ig clearly open for 
the plaintiff to sue for consequential relief 
andit does not matter that before he can 
do so he requires certificate under s. 6 of 
the Pensions Act, just asin the sut before 
the Rangoon High Court the consequen- 
tial relief, which might have been claimed 
would have made the sanction of the Advo- 
cate General necessary in the sult under 
8. 92 of the Oivil Procedure Code. 

This case 18 quite different from the class 
of cases exemplified by Ahmad Khan v. 
Jalal Khan (5). It was held there that in 
the Punjab a suit for a declaration that 
the plaintiff was the eldest son ofa deceased 
lambardar would lie -in the Oivil. Courts 
and s. 42 of the Specific Relef Act, would 
be no bar to such a suit, the reason being 
that the eldest son of the deceased lambar- 
dar was given, under certain rules made 
under the Punjab Land Revenue Act, a 
distinct legal right and character which he 
was entitled to ask the Revenue Authorities 
to consider in certain circumstances, That 
clearly was a case for a declaration that 
the plaintiff was entitled to a legal 
character. Similarly a suit fora declara- 
tion that a person is entitled to vote in a 
certain constituency could be a sult to 


(4) 110 Ind. Cas, 595, 6 R. 188, A, I, R. 1028 Rang, 
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establish a legal character; but a mere 
suit for a declaration that one person 18 
related to another without anything more 
18 not a sult to establish a legal character. 

For the reasons given, I have no hesita- 
tion in holding that the guit of the plaint- 
iff is barred under the provisions of sg, 42 
of the Specific Relief Act. I accept the 
appeal and dismiss the sult with costs 
throughout. 


R. L, Appeal allowed. 


LAHORE HIGH COURT. 
CRIMINAL ÁPPEAL No 398 oF 1929, 
July 2, 1929. 
Present.—Mr, Justice Fforde and Mr, 
Justice Dalip Singh 

MAULUC-—AGCCUSED—A PPELLANT 


versus 
EMPEROR-—RzsPoNDZNT. 

Criminal trial —Sentence— Accused. child of 12 yer 
—Rigorous impi vsonment n. ordinary jail, prop rety o 
—Habiwual offender —Ojfence irvial —Sentence— 
Penal Code (Act XLV of 1860), s 75 

Itis not proper for a Court to impose a heev 
sentence by invoking the aid ofs 75, Penal Cod 
for a tiivial offence even in the case ofa habitua 
offender [p. 420, col 2 

R v Taylor (1), referied to 

Obiter —A child of 12 years should not be award- 
ed rigorous imprisonment} m an ordinary jail Busif 
1t 1s found necessary to Impose a punishment fcr 2 
first offence he should at least have the benefit of 
reform school, [p 420, col 1] 

Criminal appeal from an order of tae 
Sessions Judge, Lyallpur, dated the 5ch 
April, 1929, 


JUDGMENT, 

Fforde, J.—The appellant, who appecls 
through jail, has been convicted of stealing 
a sum of Rs 10-2-6 by picking a pocket :n 
a crowd. This offence has been established 
beyond any possibihty of doubi, and the 
only question which arises 18 the appro- 
priateness or otherwise of the sentence 
whıch has been ımposed upon hım. 

The learned Sessions J udge, who tried 
the case, has sentenced the appellant zo 
transportation for life, invoking the pro- 
visions of s. 75, Indian Penal Oode, for the 
purpose of enabling him to impose that 
sentence. The history of the appellant's 
previous convictions 1s as follows. 

On the 6th January, 1899, he was con- 
victed under the provisions of s 379, Indien 
Penal Uode, and sentenced to one Week's 
rigorous imprisonment. On the 26th April, 
4900, he was again convicted under the Bam 4 


rd 

420 
gection and sentenced to 24 stripes. On 
the 29th May, 1902, he was again convicted 
under s. 379, Indian Penal Code, and 
sentenced to receive 30 stripes, On the 
22nd August, 1:04, he was once more con- 
vieted under the same section and sen- 
tenced to three years’ rigorous imprison- 
ment together with a fineof Rs. 200 and 
io remain under Police surveillance for 
a period of two years. On the 28th June, 
1909, he was convicted under the pro- 
visions of s. 457, Indian Penal Oode, and 
sentenced to four years’ rigorous imprison- 
ment followed by three years’ Police 
surveillance. Finally on the 31et August, 
1925, he was convicted of an offence under 
s. 379, Indian Penal Code, and gentenced 
to six months’ rigorous imprisonment. 

The learned Sessions Judge says that 
the lightness of the last mentioned sentence 
is due to the fact that the appellant's 
previous record was not before the Court 
who imposed the penalty. The present 
sentence has been imposed in view of 
the previous convictions which I have 
mentioned. Now, the first thing which 
deserves notice in this case is the fact 
that the appellant at the time of his 
first conviction must have been only 12 
years of age, as his age at present is 
stated to be 49. A child of that age 
should never have been awarded rigorous 
imprisonment in an ordinary jail, but, if 
it was found neceseary to impose punish- 
ment for a firstoffence, he should at least 
have had the benefit of the reform school. 
Up to 1902 the offences appear to have 
been of a trivial nature, and ıt is not till 
1904 that a severe punishment is imposed. 
At that date the appellant was about 18 
years of age In 1909 there is no doubt 
the appellant engaged in a crime of a 
much more serious nature and was rightly 
awarded an appropriate sentence for that 
offence. The next offence 1f one assumes 
that the appellant served his full term 
of imprisonment was committed some 
twelve years after his release, and he 
must be deemed for those twelve years to 
have led a blameless life. Therefore, 
when he again committed an offence on 
31st August, 1925, be could not then be 
said to be an habitual offender. Moreover, 
it is now over three years since the last 
offence was committed. Under these 
circumstances 16 seems to me wrong to 
treat the appellant as an habitual per- 
petrator of serious crime and to sentence 
him to transportation for life for an offence 
of asomewhat trivial nature, The appellant 
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cannot be said to be irreclaimably addicted 
to serious crime and,though the learned 
Sessions Judge was entitled to take into 
consideration his previous career for the 
purpose of gauging the amount of punish- 
ment which he deserves for this offence, 
I do not think hes justified 1n 1nvoking 
the provisions of 8. 75 of the Indian 
Penal Oode to give him the sentence which 
he has now 1mposed. e 

The English Courts of Criminal Appeal 
have frequently pointed out that itis not 
proper for a Court to impose a heavy - 
sentence for trivial offence even in the 
case of a habitual offender. In R. v. Taylor 
(1) the Lord Chief Justice 1n delivering the 
judgment of the Court observed: “The ap- 
pellant pleaded guilty to the charge of 
stealing a woman's coat from a lobby 
leading to the office where she was employed. 
He is thirty five years. old and he had 
previously been convicted on twenty 
occasions. The last sentence he served 
was one of eighteen months’ imprison- 
ment, from which he was released in 
October, 1923. He was out of prison for 
nine months before the commission of the 
present crime. It has been said over 
and over again in this Court that the mere 
fact that a man has been convicted 
many times is not in itself sufficient 
reason for passing a heavy sentence on 
pim for an offence which is trivial in 
itself. The Court is satisfied that the 
proper sentence here 18 one of twelve 
months’ imprisonment with hard labour". 

In my judgment the present offence must 
be dealt with on 1ts merite, bearing 1n mind, 
of course, the previous Career of tbe 
appellant. [ am of opinion that, in view 
of all the circumstances of the case, 
twelve months’ rigorous imprisonment 18 
sufficient to meet the ends of justice 

I would accordingly accept this appeal 
and, while affirming the conviction, alter 
the punishment from transportation for 
life to twelve months’ rigorous imprison- 
ment. 

Dalip Singh, J.—I agree, 

R. L Sentence altered. 


(1) (1925) 18 Cr, A, Rep 143. 
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LAHORE HIGH COURT. 
MISOELLANEOUB First Crvis, APPBAL No. 1336 
oF 1928. 

July 24, 1929. 

Present :—Mr. Justice Tek Chand and 
Mr. Justice Hilton. 

Tag ALLAHABAD BANK, Lr», LAHORE 
—DEFENDANT—-APPELLANT 
versus 
GANPAT RAJ—PLAINTI?F AND Mrs. 
GANPAT RAI AND orggRS—DREFENDANTS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XI, v 21 
—Falure to comply with order regarding discover y 
—Striking out defence, when proper— Walful default’, 


meaning of 
‘An order to strike out a defence under O XI, 


r 21, Civil Procedure Code, should not be made by 
a Court unless the default has been wilful and 
should only be made as alast resort [p 422, col. 


L 
Khajah Assenoolla v Khajah Abdool Anz (1), 
Bansha Singh v. Palit Singh (2) and Jarsukh v Dina 


Nath (3), followed 
The word “wilfully” means tkat the actis done 


deliberately and intentionally and not by accident 
or inadvertence but so that the mind of the 
person who does that act goes with ıt {p 423, col 


2,p 424, col. 1] 
R v, Semor (4) and Ardeshir Bhicaj Tamboli v, 


Agent G I P. Railway (5), 1elied on 

Miscellaneous first appeal from an order 
of the Subordinate Judgə, First Olass, 
Lahore, dated the 14th May, 1928. 

Dr. Moti Sagar, R. B, and Mr. W. 
Chandra Dutta, tor the Appellant. 

Mr. Kishan Dayal, for the Respondents. 


JUDGMENT. 

Hilton, J.—On 28th November, 1927, 
asuit was instituted by Mr. Ganpat Rai 
and another in the Court of the Senior 
Subordinate Judge of Lahore for a sum of 
Rs, 1,35,700 claimed as due upon certain 
hundis The second defendant was the 
firm of Messrs. Mallan & Company to whom 
it was alleged that money had been advanc- 
ed on these hund. The third defendant 
wasMr. A. J. Grant by whom it was 
alleged that a guarantee had been given 
for payment on behalf of Mesers. Mallan & 
Company. The first defendant was the 
Allahabad Bank Ltd., of Lahore. This 
Bank was impleaded on the allegation that 
the third defendant had acted as the 
Bank's agent ın giving the said guarantee, 

The trial at first pursued a normal 
course. On 21st January, 1928, the defend- 
ant Bank pleaded to the plait and re- 
pudiated liability. On 1st March, 1928, 
issues were framed and the parties were 
ordered to file lists of their witnesses and 
to hand in interrogatories by 12th March, 
1928, On 12th March, 1928, the Judge 
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fixed the 19th May, 1928, for the hearing 2 
the evidence of both sides. 

On 30th March, 1928, the plaintifis made 
application under O. XI, r. 12, Oivil Pro- 
cedure Code, asking that in the interesio 
of justice the defendant Bank should 5e 
directed to make discovery on oath of “all 
the documents which gre or have been in 
his possession or power relating to tne 
matters which are in question in the suit 
and as to which issues have been framed”. 
It was prayed that such discovery shorld 
be made generally and also with particular 
reference to the documents mentioned in 
a list attached with the application. In the 
said list sixteen documents or sets of docu- 
ments were described. Some of these 
documents were specifically described, e 7., 
letter of S. Oliff to the Allahabad Baak 
Limited., Calcutta, dated 12th May, 1924, 
mentioning secured and unsecured debts 
of MallanandCompany. Others were very 
vaguely indicated, e.g., corresponderce 
between Allahabad Bank Ltd., Lahore aad 
Oaleutta respectively, relating to Mallan 
and Company of Lahore and Calcutta. 
In several cases all documents of & partie 
cular character relating to a series of years, 
e. g , 1922 to 1927, were included. 

Upon this application the Judge made 
an order for discovery and fixed ten d&ys 
from the date of its receipt by the defend- 
ant Bank for compliance. This order was 
served on the defendant Bank on 5th April, 
1928, No discovery was made by the Bank 
within the prescribed ten days nor witkin 
that period was any request made to the 
Judge to enlarge the time. On 24th April, 
192, the Bank's Counsel, however, made in 
writing an application in which it vas 
represented that the list consisted o: & 
large number of documents withcut 
particulars and that the Bank had been, 
making search for these documents siree 
the order had been served on it and had 
appointed a special staff for the search. It 
was mentioned that the search would teke 
a long time and that the time of ten deys 
which had been allowed was insuficient, 
The final prayer was “that this petition be 
put on the record and if necessary time may 
be extended”, On the back of this applisa- 
tion the Judge noted the presence of the 
Bank’s Counsel but passed no order on the 
application except “place it on the record 


concerned". . 

On 27th April, 1928, the plaintzffs 
petitioned in writing under O, XI, r. 21, 
that the defence of the defendant Bank 


might be struck out for failure to comply 
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with the order of discovery. Notice of this 
petition was served on the Bank for 
the llth May on which date the Judge 
recorded the statement of the Oounsel for 
the Bank who pointed out inter alia that 
the specification of some of the documents 
was insufficient and thatthe plaintiffs had 
themselves been late in asking for discovery. 
He drew attention to the Bank's application 
of 24th April, 1928, which was already on 
the record and added that his clients were 
ready to discover as soon as the search was 
complete. 

On 14th May, 1928, the Judge passed an 
order under r 21 of O. XI striking out the 
defence of the defendant Bank and. against 
that order the Bank now appeals. 


In the order under appeal the learned 
Judge gave a definite finding that the 
default on the part of the Bank in comply- 
ing with the order of discovery had been 
wilful, Before us itis common ground that 
an order to strike out a defence underr. 21 
should not be made by a Court unless the 
default has been wilful and that such an 
order should only be made asa last resort. 
Authority 1s also ample on this point and 
as the principle is not questioned 16 will 
suffice to refer to Khajah Assenoolla v. 
Khajah Abdool Aziz (1) which follows the 
English authorities. 

The sole question, therefore, comes to be 
whether the learned Judge was justified 
on the facts before him in finding that there 
had been wilful non-compliance. 

The first point on which that finding was 
based is that in the petition of 24th April, 
1928, the Bank had not t3ken objection to 
the lack of proper specification of the 
required documents. The learned Judge 
has, however, misread the petition of 24th 
April, 1928, ın para. 2 of which the absence 
of any particulars of the documents 18 
plainly mentioned. 


The next point advanced in the judg- 
ment is that the Bank 1n the petition of 24th 
April, 1928, had not taken objection to the 
fact that the plaintiffs had themselves been 
late in asking for discovery. This point, 
however, had hardly arisen on 24th April, 
1928, when all that the Bank wanted .was 
an enlargement of the time. The point 
only arose on 11th May when the Bank was 
meeting an attack by the plaintiffs under r. 
9] and when the argument was being used 
against the Bank that the date for record- 
ing evidence was then drawing near. 


(1) 9 C. 923. 
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. The next point put forward is that the 
Bank furnished no affidavit in support of 
the petition of 24th April, 1928. The law, 
however, does not contemplate that an 
affidavit should be furnished in such mat 
ters. The original period often days had 
been fixed by the Judge under r. 12 
which rule expressly provides that no 
affidavit need be filed There was nothing 
in the affidavit of the plaintiffs to support 
the decision that ten days was a sufficient 
period for discovery. If the Judge on 30th 
March, 1928, could make up his mind with- 
out the assistance of any facts sworn to by 
affidavit that ten days was an appropriate 
time to allow for discovery itis not at all 
apparent why on 24th April, 1928, he found 
himself ın need of an affidavit before he 
could’ use his discretion to enlarge the 
original period In any case ifhefelt the. 
need of an affidavit he had full power to 
call for one, 

The final ground upon which the learned 
Judge based his finding and the only 
ground of any real substance is the fact 
that the defendant Bank had made no dis- 
covery, either partial or complete, up to the 
llth May, 1928, This ground, in my judg- 
ment, loses all 1ts force when regard 1s had 
to the character of the order which the 
Judge passed on the Bank’s application of 
24th April, 1928. In that petition the Bank 
had asked for an enlargement of the time. 
The Judge neither granted it nor refused 
it but merely placed the petition on the 
record. If the petition had been refused 
the matter would then have reduced itself 
to the question why discovery had not been 
made within the ten days originally fixed 
but in that event the argument that 
discovery could at least have been made 
by the llth May goes out. If the 
Judge by placing the petition on 
therecord merely intended to keep the 
matter open for further consideration, then 
it does not appear that the period for 
making discovery was ever terminated and 
time was still running for the benefit of the 
Bank on 14th May, and so long as time was 
still ranning there was no default, wilful 
or otherwise. 

It seems to me that in view of that order 
of 24th April, 1928, the most that can be 
said for the case of ‘the plaintiff-respondents 
is that the original time of ten days which 
expired on 15th April, 1928, was never ex- 
tended butfrom this it follows that the 
Bank had to discover by 15th April, or 
not at all and the failure to comply with 
the order of discovery should be judged as 
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& failure to comply up to 15th April and 
notas a failure to comply up to llth of 


ay. 

Taking the failure to comply as a failure 
tocomply within ten days expiring on 
15th April, Ihave no hesitation in saying 
that such default was not wilful. Some 
of the documents appear to have been 
kept at the Oalcutta Branch of the Bank 
and ten days was an insufficient period to 
obtain details of them. The documents 
were also numerous and not in all 
cases fully described. The Bank was 
negligent in that no steps were taken 
between 5th April and 15th April either 
to make partial discovery of some of tha 
documents, or to make any representation 
to the Court within those dates. Tha 
grounds for a finding of wilful default are, 
however, quite untenable. 

For these reasons I would accept the 
appeal of the defendant Bank and, setting 
aside the order of the Senior Subordinate 
Judge dated the 15th May, 1928, striking 
out the Bank’s defence, I would pass an 
order that the Bank must make dis- 
covery of the required documents in the 
lower Court within twenty days of the date 
on which this order of this Court is an- 
nounced. Asthere was some negligence 
on the part of the Bank in the Court 
below I would require the Bank to pay wo 
the plaintiffs a sum of Rs. 500 (five hund:- 
ed) as costs on account of the proceedings 
in that Court. I would make no order as 
to costs in this Court. 

Tek Chand, J.—I agree in the order 
proposed by my learned brother and have 
very little to add. It is clear that the 
order of the lower Court cannot be sustain- 
ed on the grounds on which it proceeds, 
Mr. Kishan Dayal, however, put forward an 
other argument which it seems necessary 
to notice, Hedrew our attention to the 
fact that on the 12th of March, 1928, the 
Bank had applied for the issue of an open 
commission to Oaslcutta to examine its 
Manager, M. W. Wilson who was required 
to produce a number of documents includ- 
ing several account books and letters, of 
which the plaintiff subsequently sought 
discovery under O, XI, r. 12. This ap- 
plieation was granted and an order passed 
directing the issue of a commission, on 
the Bank depositing Rs. 50 as costs. The 
Bank, however, failed to deposit the 
amount and the commission never issuad. 
From these facts we were asked to infer 
first, that the Bank was desirous of delay- 
ing the proceeding and secondly, that no 
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search was really necessary to find out 
these documents as they must have. been 
traced already, before the Bank applied on 
the 12th of March, 1928, for their production 
in the Court by their Manager at the time 
ofhis examination as a witness, I have 
given this argument my most anxious anc 
careful consideration but find myself unable 
to accept it as proving either any desire 
on the part of the Bank to delay the pro- 
ceeding or establishing wilful neglect ir. 
complying with the order for discovery. 
It seems to me, on the other hand, that thic 
application indicates that the Bank itself 
was anxious to produce rather than to 
withhold, these documents. Moreover the 
reasons for the failure to pay the cost of 
commission have not been enquired intc, 
and in the absence of the necessary data 
no inference adverse to either party can bs 
justifiably drawn. 

It is settled law, that the stringent prov - 
sions of O. XI, r. 21, should be applied only 
in extreme cases, where “obstinacy or cor- 
tumacy on the part of the defendants or a 
wilful attempt to disregard the order cf 
the Court” is established. [Banshi Singh =. 
Palit Singh (2).] Moreover, as pointed ort 
by Ohatterji, J., in Jarsukh v. Dina Nath 
(3) the rule “requires to be worked with 
caution and should be made use of on-y 
asa last resort. The practice of the Eng- 
lish Courts is, and ıt is always proper, ro 
make the order a conditional one and o 
grant a little further time for compliance.” 
The utmost that can be said in this case 
is that the Bank and its advisers weze 
negligent in failing to comply with the 
order. Buthaving regard to the fact that 
the number of documents was large ard 
in most cases the description given was 
vague and insufficient, that the documents 
were in the Head Office at Oalcutta, ard 
that the period fixed for compliance was 
only ten days, I cannot say that the neg'i- 
gence was wilful or the appellant's conduct 
contumacious soas to justify the striking 
out of its defence under r 21 As pointed 
out by Lord Russell, O. J ın E v. Senor 4) 
and re-afirmed by Lord Chancellor Cave 
in Ardeshw Bhicaje Tambo v. Agent 
G I P Railway(5) ‘wilfully’ means that 

(307C L J 295. 

(3) 58 P R 1898 
ti) (1899) 1 Q B 283 atp 291, 68 L, J Q B.175 63 
J.P 8,47 W.R 307, 79 L. T 562, 15 T. L. R. .02, 


19 Cox, O O 219 
(8) 107 Ind. Cas 124, 52 B 169 at p 176, 54 M L, 
J.167, A I R 1928 P O. 24, 30 Bom L R 75; 


ATO LJ 214, 50 W N 219, 9 P L T. 171 
320 W. N.514, 27 L. W. 667, 26 A. L, J, 545 
(P. 0). 
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the “act is done deliberately and intention- 
ally, not by accident or inadvertence, 
but so that the mind of the person who 
does the act goes with it.” 

Applying this test iteannot be said that 
the default was ‘wilful’ and consequently 
the finding of the lower Court must be 
vacated and the appellant given another 
opportunity to comply with the order. 

As, however, there was some negligence 
on 168 part, the appellant must pay Rs. 500 
as costs to the plaintiff-respondents in the 
Oourt below. I agree that the parties 
should bear their own costs in this Court. 

BL. Appeal accepted, 


LAHORE HIGH COURT. 
Sgconp Orvin APPRAL No. 728 or 1929. 
July 8, 1929 
Present :—Mr. Justice Jai Lal 
MUNIOIPAL COMMITTEE, JALALPUR 
JATTAN—Drrenpant—APPELLANT 
versus 
AMIN OHAND AND oTHERS— RESPONDENTS, 

Punjab Mumerpal Act (III of 1911), s. 175—Notwe 
to demolish structures—Tender of compensation, whe- 
ther condition precedent 

Under s 175 of the Punjab Municipal Act a 
Munieipal Committee must make a tender of reason- 
able compensation to the person to whom a notice 
is given before he can be called upon to demolish a 
structure |p 425, col 1} 

Ghasita v Emperor (3), followed 

Joseph v Corporation of Caleutta (1, Nauna 
Mal v Municipal Board of Hathras (2) and Chiwppal 


v. Munrerpal Committee of Simla (4), distinguish- 
ed 


Second appeal from a decree of the 
District Judge, Gujranwala, dated the 
6th December, 1928, reversing that of the 
Subordinate Judge, Second Olass, Gujrat, 
dated the 4th December, 1927, 

Mr. Mohsin Shah, for the Appellant 

Mr. M. L. Puri, for the Respondents, 


JUDGMENT.—On the 16th of Novem- 
ber, 1922, the respondent Amin Chand 
and others obtained the permission of the 
Municipal Committee of Jalalpur Jattan 
to construct certain structures including 
a wall. After sanction had been given by 
the Committee ıt discovered that the wall 
sanctioned by it encroached upon a street; 
@onsequentlv on the 10th of December, 
1926, a nctice was issued to Amin Chand, 
eic, under s. 175 of the Punjab Municipal 
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Act calling upon them to demolish 
building on the ground that the same 
an encroachment on a street. Amin Chi 
etc, thereupon instituted a suit for 
injunction against the Municipal C 
mittee restraining it from enforcing 
notice mentioned above onthe gro 
that the land on which the structures 
been constructed was not a street but 
the property of the plaintiffs, The suit 
dismissed by the trial Oourt but 
learned District Judge on appeal 
decreed ıt on the ground that the n 
was invalid as no offer of compensation 
made therein to the plaintiffs as prov 
in s. 175, 

It is conceded before me that up to 
time no such offer has been made bj 
Municipal Committee to the plain 
Even in the grounds of appeal befor: 
such an offer has not been made, or 
other hand, it 1s contended that it wai 
incumbent on the Committee to make: 
an offer, though in the course of 
argument the learned Counsel did say 
this Court could direct the Committe 
pay compensation. 

Section 175 of the Punjab Muni 
Act runs as follows :— 

“In cases to which the provision 
B. 173 do not apply, the Committee : 
subject to the payment of reasor 
compensation, by notice require the o 
or occupier of any building to remo 
alter any balcony, projection, structu 
verandah overhanging, projecting 
or encroaching on any street or 
or on any drain, sewer or aqueduct t] 
in”, 
The real question that I have, there 
to decide 18 whether the words “su 
to the payment of reasonable com 
sation” used in s. 175 impose a cond 
precedent to the issue of a notice, ın « 
words, whether the offer of compens 
isa condition precedent to the validi 
the notice or whether the person to v 
a notice is given must comply with it 
merely claim compensation from the | 
mittee. 

The learned Counsel for the appe 
relied upon Joseph v Corporatio? 
Calcutta (1) and Nauna Mal v. Mum 
Board of Hathras (2). These rul 


(1) 36 Ind, Cas 912, 44 0.87, 20 M L.T 8 
Bom L R 878,240 L J 498, (1016002 M. ` 
514, 2LO W.N. 1914, 5 L W 199, 32 M, L J 
431 A 243 (P O 

(2) 20 Ind Cas 405,35 A. 375, 11 AL, J. 4 
Cr. L J. 421, 
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however, do not afford any assistance in 
deciding the present case because they turn 
on an interpretation of Statutes which were 
in force in Oaleutta and Allahabad res. 
pectively and which provide that the Com- 
mittee may direct the owner or occupier 
of a building to do certain acts in respect 
thereof but must pay compensation to him 
for any loss that he may suffer in consequ- 
ence of the enforcement of the notice The 
section in the present Punjab Municipal 
Act, however, is differently worded. The 
requisition by the Committee to the owner 
to demolish a structure is made subject to 
the payment of reasonable compensation. 
It is, therefore, clear that the Committee 
must make a tender of reasonablecompensa- 
tion to the person to whom the notice 18 
given before he can be called upon to 
demolish the structure, This view was 
taken by LeRossignol, J, in Ghasua v. 
Emperor (8). It is true that was a crimi- 
nal case and the present ıs a civil suit 
but the learned Judge remarked as fol- 
lows: “The language of s, 175 indicates 
that the requisition open to the Municipal- 
ity is subject tothe payment of compensation, 
ie, the tender of compensation must 
accompany the notice" In my opinion it 
makes no difference as to the validity of 
the notice whether the question is raised 
in criminal case or ina civil suit. 

The appellant's Counsel relied upon 
Chippal v Municipal Committee of Simla 
(4) but that case also was distinguished 
by this Court in the case referred to above. 
It purported to interpret s 88 of the Muni- 
cipal Act which empowered the Committee 
to issue in writing a notice, prohibiting 
erection of a building if deemed likely to 
be injurious to the inhabitants of the neigh- 
bourhood. There is a proviso to the section 
enacting that the Municipal Committee 
shall make full compensation to the owner 
if any damage is sustained in consequence 
of the prohibition. It 18 clear that the 
payment of compensation has not been 
made a condition precedent under the sec- 
tion as enacted, 

I am, therefore, of opinion that the notice 
given by the Committee in this case was 
invalid in the absence of a reasonable 
tender of compensation along with it to 
the plaintiffs and, therefore, legally it 
could not be enforced against them. The 
view of the learned District Judge is, there 
fore, substantially correct and I must dis- 

(3) 73 Ind Cas, 813, 4 L 158, 24 Cı L, J. 701, A. I. 
R 1924Lah 88 

(4) 24 P. R. 1890 Or. 
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miss this appeal. This ground was not, 
however, taken by the plaintiffs in the trial 
Court ; 16 was raised for the first time 
before the learned District Judge who 
appears to have allowed it to be raised 
This, no doubt, he was entitled todo but 
under the circumstances the Municipality 
should not have been burdened with the 
cost of the litigation, I, therefore, direct that 
the parties bear their own costs throughout. 
E. L. Appeal dismassed, 





LAHORE HIGH COURT. 
Criminal AppeaL No, 725 or 1929, 
November 1], 1929 
Present:—Mr. Justice Zafar Ali. 
SATYA PAL-—ACcCUSED—AÀ PPELLANT 
versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), s. 124-A—‘Sedition', 
definition of—Intention to erenrte people to violence, 


whether necessary element— Advocating expulsion of 
Englishmen from India—O fence 

Where a speaker's theme throughout was that 
the Government was tyrannical and that Englishmen 
or English rulers were devoid of all feeling of syma 
pathy towards India and Indians and his aim and 
object was toimpress upon the audience the para- 
mount necessity of making a sustained effort for 
independence and to gain ıt or to perish in the 
struggle for ıt and to turn the Englishmen out of 


dia 
Held, that the speech asa whole was seditious and 


the speaker was guilty unders 121-A, Penal Code, 
[p 427, col 1] 

An intention to meite people to violence is no 
element of the offence of sedition, the offence 18 com« 
mitted if the words used are sufficient to bring 
hatred or contempt or excite disaffection against the 
Government. [wid] 


Criminal appeal from an order of the 
Additional District Magistrate, Delhi, dated 
the llth of July, 1929, 

Dr. Gokal Chand Narang and Dr. Moham- 
mad Alam, for the Appellant 

Mesers. Abdul Rashid, Assistant Govern- 
ment Advocate and Suraj Narain, R. B. 
Public Prosecutor, for the Respondent, 

JUDGMENT.—The appellant in this 
ease 18 Dr Satya Pal, a prominent Con- 
gressman of this Province. He addressed 
a publie meeting in the Queen's Garden 
at Delhi on the10th March, 1929, and the 
sequel was that the Senior Superintendent 
of Police of Delhi lodged a complaint 
against him with the sanction of the Local 
Government charging him with having 
delivered a speech which was seditious 
withiz the purview of s. 124-A of the 
Indian Penal Code. The appellant was 
tried by the Additional District Magistrate 
of Delhi who found him guilty and sen- 
tenced him to rigorous imprisonment for 
two years and a fine of Rs, 500 or in 
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default to further rigorous imprisonment 
for six months. 

The speech wasin Urdu and was taken 
down in shorthand by a C. I. D. Reporter 
who produced a transcription of itas well 
as its translation into English, This 
Reporter was the principal prosecution 
witness in the case, Dr. Satya Pal did not 
cross-examine him or any other prosecu- 
tion witness, nor did {he produce any 
witness in defence. When examined by 
the Magistrate he admitted that the transla- 
tion was a fair summary of his speech. In 
the written statement that he filed he 
admitted that “the governing sentiment 
expressed in that speech was one of entire 
dissatisfaction with the present system of 
Government and the desire to replace that 
system by Swaraj by which he meant the 
Government of India by Indians freed 
from alien domination”. In these circum- 
stances the Magistrate had no other 
alternative nor has this Court than to accept 
the report of the speech as correct and to 
determine whether it was seditious within 
the purview of s. 124-A of the Indian Penal 
Code. 

When the Magistrate read out the charge 
under the section to the appellant he did 
not plead, but asked for an adjournment 
for arguments. The Magistrate agreed to 
this but at the same time cancelled his bail 
bond and ordered his arrest Hearing this 
Dr. Satya Pal withdrew his prayer for an 
adjournment, Oounsel for the appellant 
Dr. Narang complains that the Magistrate 
didnot afford reasonable facilities to the 
appellant to defend himself and refers 
chiefly to the above incident in support of 
the said complaint. All that I consider 
necessary to remark ın this connection 18 
that the Magistrate was not bound, as he 
thought he was, to cancel the bond and ıt 
would have been of no consequence to let 
the appellant remain on bail till final orders, 

Coming to the merits, Dr. Narang argued 
that the speech could not appear to be 
seditious if read as a whole in “a fair, free 
and liberal spirit” and that, as observed by 
Fitzgerald, J , in R. v. Sullwan (1) the case 
should be viewed in a free, bold, manly and 
generous spirit towards the appellant I 
am of opinion that the utterance as a whole 
sounds s3ditious, as the speaker’s theme 
throughout was that the Government was 
tyrannical and that Englishmen or English 
rulers were devoid of all feeling of 
sympthy towards India and Indians. 


According to the appellant's admission, 1t 
(1) 1868 11 Oox. O. C, 44 at p. 50, 
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was the speech ofa political worker who 
was highly dissatisfied with the present 
system of Government, and it is clear from 
the speech that his aim and object was to 
impress upon the audience the paramount 
necessity of making a sustained effort for 
independence and to gain it or to perish 
in the struggle for it. It is not, therefore, 
mecessary to reproduce the whole of the 
speech, but the following excerpts there~ 
from will amply bear out the above 
remarks :—“These Englishmen have been 
ruling over us for long in a highly 
oppressive and tyrannical manner. During 
150 years they have, by destroying all the 
good things of India, rendered India 
crippled, penniless, helpless, forlorn, dis- 
honoured, degraded and disgraced." 

* * * * “The greater 
the tyranny the more the Indians will 
realise their duty". Then follows a con 
versation between a Martial Law prisoner 
and his wife, who said “that his son was 
not to go to a school where even the shadow 
of an Englishman was near and that 
Englishmen should be turned out of India." 
* ¥ * * "English rule was 
not required in India even for asingle 
moment", The speaker ended by saying 
“Brothers and sisters: Take a pledge, God 
to witness, that either you will have your 
chests perforated by bullets in this battle 
field, reduce yourself to dust, or you will 
turn out of India these proud, pharoah- 
tempered, merciless and oppressive English- 
men", 

The above statements and sentiments 
against the Englishmen in India were 
practically against the British Government 
in India because Englishmen constitute the 
predominating element in the administra- 
tion and Government of thiscountry. Thus 
the natural consequence of the appellant's 
speech was to bring into hatred or contempt 
or to excite disaffection against the Govern- 
ment established by law in British India, 
and ıt must be presumed that he had the 
intent to do so 

At the same time ıt may be observed that 
these are the main portions of the speech 
which appear to me to be reprehensible 
within the purview of s 124A of the 
Indian Penal Oode, and the expression “war 
against the Government” that occurred at 
an early stage of the speech and other 
utterance do not transgress the border 
line between exciting discontent and excit- 
ing disaffection. The words'jang" (war) as 
in English so in Urdu is used in  meta- 
phorical sense and it was obviously used-in 
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that sense by the appellant, In English 
such phrases as “warring elements”, 
“warring opinions" are in common use. 

My attention was invited to the fact that 
the creed of the Congress was non-violence 
and on that ground it was argued that the 
appellant could not have asked his hearers 
to have recourse to violence but, leaving 
that out of consideration, I consider that the 
appellant had no intention to incite people 
to violence But there can be no gainsaying 
the fact that what he said was sufficient to 
bring into hatred or contempt or to excite 
disaffection against the Government. 

Dr. Muhammad Alam, who too appeared 
on behalf of the appellant, raised a novel 
contention which may ba noticed here in 
passing He strenuously argued that the 
scope of the law of sedition becomes 
narrower with the liberal change in the 
policy ofthe Government and acceptance 
of the principle that India should be 
governed by Indians, and that, as by the 
Declaration of 1917 and the preamble to 
the Government of India Act, 1919, and 
the recent announcement of the Viceroy of 
India, the right of India to attain the 
Dominion Status has been recognised, it is 
no offence to advocate exclusion of Briti- 
shers from the Government, This argu- 
ment cannot hold water, because at the 
present moment at least to advocate expul- 
Bion of Englishmen from India is 
tantamount to asking for the subversion of 
the Government now established by law. 

In view of what has been stated above I 
come to the conclusion that the appellant 
has been rightly convicted of sedition 
under s. 124-A of the Indian Penal Code. 

As regards the sentence, it appears to me 
to be excessive. Speeches expressing 
similar sentiments are commonly made 
but are couched in a language to which 
no exception can be taken. People are now 
accustomed to hearing such speeches and 
the general political awakening has 
advanced so far that feelings ara not easily 
aroused. In a case which was worse than 
this inasmuch as the accused in that case 
incited people to violence, Mr. Justice 
Fforde reduced the sentence of imprison- 
mont to five weeks which had already 
expired [Anand Kisaorey Emperor (2) | In 
the present case the appellant has already 
suffered imprisonment for four months. I 
reduce the sentence to the imprisonment 
already undergone and remit the fine. The 
appeal is accepted to this extent 

R.L Sentenee reduced, 
(2) 121 Ind. Qas. 76, 31 Cr. L. J. 201. 
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LAHORE HIGH COURT. 
Criminat REVISION PETITION No. 1197 or 


December 14, 1929. 
Present:- -Mr. Justice Tek Ohand, 
BHAG-— Aco0usED— PETITIONER 
versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), ss 447, 448, 451 
—House trespass—T^ espass on sabhn of buslding, whe- 
ther house trespass 

A sahan attached to a building used as a house 
was enclosed by walls on all sıdes and had a 
number of Aothas opening into ıt Access to it 
from outside was had by means of three doors all 
of which had door frames but only one of which 
hadshutters The accused entered this sahan with 
the intention of committing adultery with the wife of 
the occupant of the house 

Held, that the accused had entered a "building used 
as a human dwelling’ within the meaning of s 442, 
Penal Code, and was guilty of house trespass 


The determining factor as to whether a place ig 
part of building used as a human dwelling or not 
is not the existence of shutters, or the fact 
that the door was shut or open, at the time of 
entry by the accused, but the nature of the struc- 
ture as a whole, and the purpose for which it wag 
intended to be and was being used 

Shera v. Empress (1), Ismail v Emperor (2) and 
Wah Mahomed v Emperor (3), referred to 

Sunder v Emperor (4), Buta v Emperor (5) and 
Mul Chand v Emperor (6), distinguished 


Petition for revision of an order of the 
Sessions Judge,  Ferozepore, dated the 
25th June, 1929, modifying that of the Ma- 
gistrate, First Class, Ferozepore, dated the 
15th May, 1929 

Mr. Jagan Nath Bhandari, for the Peti- 
tioner 

Mr. Hem Raj Mahajan, Government Advo- 
cate for the Respondent, 

JUDGMENT.—The petitioner Bhag 
Jat, has been convicted under s. 451, Indian 
Penal Code,for having trespassed into the 
sahn of the house of his neighbour Mathra 
Das, Brahmin, on the night of the 5th of 
May, 1929, with the intention of committing 
adultery with his wife, Musammat Persinni, 
and has been sentenced to undergo rigor- 
ous imprisonment for one year and to pay 
a fine of Rs 50 

The finding that the petitioner trespassed 
into the sahn with the intention mentioned 
above, is not now disputed and is amply 
borne out by the evidence on the record, 
The only question argued is that the con- 
viction should have been under s. 447 and 
not under s. 451, as the trespass was not 
committed by entering into a “building” 
‘used as 8 human dwelling,” within the 
meaning of s, 412, but into an open court- 
yard. 
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After examining the record and hearing 
the Counsel, I am unable to accept this 
contention The plan and the evidence show 
that the sahn is an integral and indivisible 
part of the building which constitutes the 
house of Mathra Das. It is enclosed by 
walls on all sides and has a number of ko- 
thas opening into it. Access to it from out- 
side is had by means of thres doors, which 
apparently have, ‘door-frames’ affixed to 
them. About the time of the occurrence, how- 
ever, only one of these doors had shutters 
on it, while the other two were without 
shutters. It is conceded that if these two 
doors also had been provided with shutters, 
B 442 would have applied as held in Shera 
v. Empress (1), Ismail v. Emperor (2) and 
Wah Mahomed v Emperor (3). But it 18 
contended that the absence of these shutters 
at the time takes the case out of the rule 
laid down therein. In my opinion this con 
tention is without force. The determining 
factor is not the existence of the shutters, 
or the fact that the door was shut or open 
at the time of entry by the accused, but the 
nature of the structure as a whole, and the 
purpose for which 1t was intended to beand 
was being used 

Mr. Jagan Nath Bhandari has strongly 
relied upon Sunder v. Emperor (4), Buta v. 
Emperor (5) and Mul Chand v. Emperor (6), 
but they are all distinguishable. In the 
first of these cases the courtyard was not 
enclosed on all sides but had a mud wall on 
& portion of the front side with no door or 
gateway leading into the street, In Buta 
v. Emperor (5) the courtyard was not pro- 
vided with a door at all, and in Mul Chand 
v, Emperor (6) it was enclosed by low walls 
on three sides only. 

In my opinion the petitioner has been 
rightly convicted. Having regard to thecir- 
cumstances in which the trespass was com- 
mitted, I do not think the sentence is 
severe. 

J dismiss the petition for revision. The 
petitioner must surrender to his bail-bond 
and serve the remaining period of imprison- 
ment. 


RL 

(1) 35 P. R 1879 Cr » 

(2) 931 Jnd Cas 70, 6 Lah 463, A I R 1926 Lah. 
98, 970r L J 38 

(3) 111 Ind Cas 459,29 Cr L J 875, A I R 1929 
Sind 17 - 

(4) 49 Ind Cas 864,20 Cr L J 240, LIP WR 
1919 Or ,56P L R 1919. 

(5) 77 Ind Cas 809, 25 Or. L J. 457, A I R 1924 
Lah 623.6 Lah. L J 571 

(6) 84 Ind Oas 863, 6 Lah L. J.578, 26 Or. L J. 
382, A I R.1925 Lah, 279 
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LAHORE HIGH COURT. 
BECOND O1vin APPRBAL No. 819 oF 1925. 
May 27, 1929. 

Present ‘—Sir Shadi Lal, Kr., Ohief 
Justice and Mr. Justice Hilton. 

Rana PARSHOTAM SINGH AND ANOTHER 
—DEFENDANTS— ÁÀPPELLANTS 
versus 
BALWANT SINGH AND OTHERS 
PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch I, Arts 29, 
181, scope of—Suit for marntenance under custom— 
Suit to establish maantenance without consequential 
relief—Liumitation—Cunl Procedure Code (Act V of 
1908), s 11, Expl IV, scope and meaning of—Matter 
which ought to have been made ground of attack or 
defence, determination of—Previous surt for posses- 
sion of land already given rn lieu of marntenance— 
Subsequent surt for land n lew of marntenance— 
Res judicata 

Article 129, Limitation Act, is restricted in its 
application to a suit for maintenance in which the 
right 1s based upon Hindu Law and not upon custom, 
[p 429, col 2.] 

Article 13i, Limitation Act, ıs confined in its 
application to a suit in which the plaintiff seeks 
simply to establish his right to maintenance but 
does not ask for a consequential relief [wd] 

Dost Muhammad Khan v Sohan Singh (1), fol- 
lowed 

The doctrine of constructive res judicata, which 
finds expression ın Exp! 1V tos, 11, Civil Procedure 
Code, not only declares, that a matter which might and 
ought to have been made a ground of attack or defenco 
shall be deemed to have been a matter directly 
and substantial ın issue, but also implies that the 
matter shall be deemed to have been decided 
against the party who omitted to 1aise 1t In other 
words, the result of the omission is that there 
would be not only a constructive issue in the suit, 
but also a constructive decision on that issue, 
against the party failing to set it up [p 480, col. 
1 


The question whether any matter ought to have 
been made a ground of attack or defence in a pre~ 
vious sult must depend on the facts ofeach case [p. 
430, col, 2 | 

Kameswar Pershad v Rajkumars Ruttan Koer (2), 
followed 

One S brought a suit agamst R for the recovery 
of a specific plot of land on the allegation that the 
defendant had given him that land in heu of 
maintenance and had subsequently dispossessed 
him The suit was dismissed Subsequently the 
plaintiff brought a suit seeking to prove his right 
to maintenance and in the eventof his establishing 
that right to be given in lieu of maintenance 4 
plot of land liable to payment of certain amount of 
revenue 

Held, that the second suit was not barred by the 
rule of res judicata as the plaintiff was not bound 
to put forward his second claim as a ground of 
attack in the former suit [tbid ] 

Mahomed Ibrahim v. Hamza Mahomedally (3), re- 
ferred to, 


Second appeal from a decree of the 
Additional District Judge, Kangra and 
Hoshiarpur, dated the 5th January, 1925, 
affirming that of the Subordinate Judge, 
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Fourth Olase, Kangra, dated the 18th June, 
1923. 


Messra. Mehr Chand Mahajan and Les 
Raj and Lala Badri Das, R. B, for the 
Appellants. 

Messrs, Jagan Nath Aggarwal 
Chandra Gupta, for the Respondents. 

JUDGMENT. . 

Shadi Lal, C. J.—The parties to this 
appeal are, the descendants of Rana Rup 
Singh of Abhrol in the District of Kangra 
and their relationship inter se appears from 
the following pedigree-table -— 

RANA RUP SINGH 


and 





| ji 
Rana A odh Sundar Singh, Moti Singh 
Singh (plaintiff 
No. 1) 
Rana Narain Singh, 
(defendant 
No 1) 
f 
f ) 
Uttam Singh, Ram Singh, 
(plaintiff (defendant 
No. 2) No 3 


On the death of Rana Rup Singh his 
entire estate devolved upon his eldest son 
Rana Ranjodh Singh. It is common 
ground that under the rule of primogeni- 
ture which governs the succession to the 
landed estate in the family the eldest son 
inherits the estate of his father as well as 
the jagir; and that the junior members 
&re entitled only to maintenance. The 
learned District Judge finds that, accord- 
ing to the custom prevailing in the family 
each of the younger members receives, ın 
lieu of maintenance a plot of land assessed 
to the payment of Rs. 14 as land revenue, 
and he has accordingly granted the plain- 
tifis a decree declaring that on a partition 
of the estate by the Oollector they shall get 

ossession ofa plot of land liable to pay 
Bs. 21 as land revenue, that 3s to say, 
Sundar Singh getting land equivalent to- 
Rs. 14 and hisnephew Uttam Singh land 
worth Rs 7 1n terms of land revenue, 

On behalf of Rana Parshotam Singh, the 
legal representative of the contesting de- 
fendant Rana Narain Singh who died 
during the pendency of the appeal, Mr. 
Mehr Ohand Mahajan argues that the 
cause of action to recover maintenance 
arose on the death of Rana Rup Singh 
which event took place some time in 1887; 
pnd that the action which was brought in 
1922, was consequently barred by limita- 
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tion. The learned Counsel on both sides 
admit that the suit is governed, neither by 
Art, 129 of the First Schedule to the Indian 
Limitation Act, which 18 restricted in its 
operation to a suit for maintenance in 
which the rightis based upon Hindu Law 
and not upon custom as in the present 
case, nor by Art. 131 which according to 
the judgment in Dost Muhammad Khan v. 
Sohan Singh (Y) 18 confined to a sut in 
which the plaintiff seeks simply to estab- 
lish his right to maintenance but does not 
ask for a consequential relief. It 18 con- 
ceded that the rule of limitation appli- 
cable to the claim 18 furnished either by 
Art.:120 or by Art 144 and that the choice 
between the two provisions of the law must 
depend upon the question whether the 
suit18 to be treated as one for a declara- 
tion or for possession. Upon the evidence 
produced by the parties the learned Dıs- 
trict Judge holds that Rana Ranjodh 
Singh, and after him Rana Narain Singh, 
had been giving grain to the plaintiffs by 
way of maintenance and that the allowance 
was stopped only two years before the 
institution of the suit, In view of this 
finding, which cannot be assailed in 
second appeal the suit is clearly within 
time whetherit is governed by Art. 120 or 
Art 144. 

Theonly other question of law, which 
has been urged by Mr. Mehr Chand Maha- 
jan is that the claim of Sundar Singh is 
barred by the rule of res judicata. It ap- 
pears that in 1912 Sundar Singh brought 
an action for the recovery of a specific plot 
of land situated in Tika Dhati on the al- 
legation that Rana Ranjodh Singh had 
given him that land in lieu of maintenance 
and had subsequently dispossessed him. 
The suit was dismissed, because Narain 
Singh, by whose oath the plaintiff had 
agreed to be bound declared that the land 
then in dispute had not been given to the 
latter. It iscontended that Sundar Singh 
was bound to put forward in that suit, an 
alternative claim that, in the event of his 
failure to prove the allegation about the 
allotment of the land to him, the Court 
should give him a decree for the possession 
of that very plot 1n lieu of maintenance. 
Now, Explanation IV to s. 11 of the Civil 
Procedure Oode, which is invoked by the 
learned Counsel, enacts that “any matter 
which might and ought to have been made 
ground of defence or attack in such former 


(1) 83 P, R. 1908; 89 P, L. R 1907; 126 P, W, R, 
1906, 
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suit shall be deemed to have been & 
matter directly and substantially in issue 
in such suit", It will be observed that the 
doctrine of constructive res judicata which 
finds expression in this explanation not 
only declares that a matter which might 
and ought to have been madea ground of 
attack or defence shall be deemed to have 
been a matter directly and substantially 
in issue but also implies that the matter 
shall be deemed to have been decided 
against the party who omitted to raise it. 
In other words, the result of the omission 
is that there would be not only a construc 
tive issue in the suit, but also a constructive 
decision on that issue, against the party 
failing to set it up. 

It is, however, obvious that the former 
guit was based upon the allegation of pos- 
session and  dispossession in respect 
of a specified plot ofland, of which the 
plaintiff claimed to be the owner and it 18 
conceded that the land revenue assessed on 
that land was Rs. 16 while accord- 
ing to the custom relied upon by 
him, he could get a plot of land corres- 
ponding to only Rs. 14 in land revenue. 
The cause of actionin the present suit is 
wholly different from that in the former 
suit, but that fact alone does not take the 
case out of the purview ofthe doctrine of 
res judicata. In the former suit the 
plaintiff could, in the alternative, ask the 
Court to fix maintenance and to give him 
maintenance in terms of landed property. 
The claim now put forward might have 
been madea ground of attackin the pre- 
vious suit, but the question is whether 1t 
ought to have been made a ground of at- 
tack. My answer to this question isin the 
negative. Theonly mght claimed in the 
former suit was the recovery of certain 
land from a trespasser, and I do not think 
that ıt was necessary for a complete and 
final determination of that right that the 
plaintiff should have asked the Oourt to 
adjudicate upon his right to maintenance 
and to allot to him a plot equivalent to 
Rs. 14 1n land revenue. 

The learned Counsel for the parties have 
invited our attention to several decided 
cases, but à perusal of the reports shows 
that those cases proceeded upon their own 
peculiar facts and afford little or no 
guidance in the determination of the ques- 
tion before us. As observed by their 
Lordships of the Privy Oouncilin Kames- 
war Pershad v. Rajkumait Ruttan Koer (2) 


(2) 191, A. 234; 20 O. 79; 6 Sar, P.O, J, 341 
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the question whether any matter ought to" 
have been made a ground of attack or 
defence in a previous suit must depend 
upon the facts of each case. 

The judgment ın Mahomed Ibrahim v., 
Hamja Mahomedally (3) has, however, a 
bearing upon the present case. In that. 
case the plaintiff, claiming to be the mort- 
gagor of certain land, sued the defendant 
for redemption. The plaintiff failed to. 
prove the mortgage and the suit was dis- 
missed. He then sued the defendant for 
possession of the same land, claiming to be, 
the owner thereof. It was held that the 
second suit was not barred by the rule of 
res judicata. To thesame category belongs 
the case of a person who after the dismissal 
of his first suit for certain land on an alleged 
lease brings a secondsuit for the recovery 
of the same land on the strength of his 
general title. It has beenrepeatedly held 
that the second suit is not barred as res 
judicata, [Vade, inter alia Zamorw of Cal- 
cut v Narayanan Mussad (1) and Kuttv Alt 
v. Chindan (5) | 1 

The prineiple underlying these decisions 
is applicable to the case before us. The 
matter in this suit 18 essentially different 
from thatin the former suit, The previous 
suit was one in ejectment, the plaintiff 
claiming to be the owner of the property, 
and the question was whether the defend- 
ant was a trespasser. Inthe present case 
the plaintiff seeks to prove his right to 
maintenance and, in the event of his estab- 
lishing that right he wants, in lieu of 
maintenance a plotofland liable to tha 
payment of Rs.l4as land revenue. It 
cannot be reasonably said that the plaintiff 
was bound to put forward this claim ag 
a ground of attack in the former suit. 

Holding, asIdo,that neither the plea of 
limitation nor the bar of res judicata haa 
been established, I would affirm the decrea 
of the District Judge and dismiss tho 
appeal with costs. 

Hilton, J.—I agree. 

RL Appeal dismissed. ` 

(3) 12 Ind Cas, 387, 35 B. 507, 13 Bom, L. R, 899, 

(4) 22 M. 323. 

(5) 23 M. 629, 
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LAHORE HIGH COURT. 
First Orvin APPEAL No. 2891 or 1925. 
April 22, 1929. 
Present: —Mr. Justice Tek Ohand and 
Mr. Justice Agha Haidar. . 
Musammat PHULLO —PraiNTIFF— 
APPELLANT 
versus 
Musammat INDAR—DEFENDANT— 
RESPONDENT 
Hindu Law—Jowt family—Uncle and nephew— 
Presumption of jountness 
Among Hindus, m the absence of any clear and 
cogent evidence of partition, the presumption 1s that 
an uncle and his nephew are joint. 
Firstappeal from a decree of the Sub- 
ordinate Judge, First Olass,Delhi, dated the 
30th March, 1925. 


Messrs Basant Krishan and S C. Chatterji, 
for the Appellant 
Messrs. Shamair Chand and Qabul Chand, 
for the Respondent. 


ORDER, 

Agha Haidar, J.—In order to under- 
stand the facts of this case 16 18 necessary 
to refer to the following pedigree-table, 
which is printed at page 2 of the paper- 
book I and is admitted by the parties to be 
correct. 





BISHAN LAL 
| ) 
Harji Dhaunkal. Daughter 

| Musammat Indar, 
Salek Chand defendant 

= Widow 
Musammat Phullo, 

plaintiff 


Harji died some time in 1890 and his ‘son 
Salek Ohand died in 1906 without any issue, 
leaving a widow  Musammat Phullo. 
Dhaunkal, the own brother of Harj1 and the 
uncle of Salek Ohand, died in 1913. In 
1912 Dhaunkal executed a sale-deed in 
favour of Musammat Indar, his own sister, 
for a consideration of Rs, 4,000, Out of 
this consideration a sum of Rs, 3,000 was 
adjusted towards the payment of a previous 
debt alleged tobe due by Dhaunkal to 
Musammat Indar, and the remaining sum 
of Rs 1,000 was paid in cash before the Re- 
gistering Officer. The present suit was 
brought by Musammat Phullo on the 13th 
of January, 1923 The suitis for possession 
of the houses in suit, and ıt 18 further prayed 
that the sale-deed dated 1912 may be set 
aside. The trial Court dismissed the suit 
4n toto and an appeal on her behalf was 
filed ın forma pauperis through Counsel on 
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the 12th May, 1925, in this Court, Exclud- 
ing the time spent in obtaining the copies 
of the judgment and decree, the appeal was 
within time. 


A preliminary objection, was, however, 
raised at the time of the argument 
by the learned Oounsel for the 
respondent, that the appeal had been filed 
beyond time, because originally the 
memorandum of appeal was not presented by 
the plaintiff-appellant ın person as required 
by thelaw We may here mention that the 
memorandum of appeal was returned by 
the office and it was subsequently pre- 
sented by the appellant in personon the 29th 
of May, 1925, Having regard to the fact that 
the appellantis an illiterate pardanashin 
lady and is living with her parents in a 
different province, we think that under the 
circumstances, there was sufficient cause 
for not filing her appeal by presenting 16 
in person within the period allowed by law. 


The case for the plaintiff is that Dhaunkal 
was a member of a joint Hindu family 
along with her husband Salek Ohand and 
her father-in-law, Harji and that on the 
death of Dhaunkal she represented the 
joint Hindu family and was entitled to 
bring the present suit for possession of the 
property in suit on the ground that the 
sale was effected without any consideration 
and necessity. The learned Subordinate 
Judge has held that the family was divided 
and the property in suit was the separate 
and self-acquired property of Dhaunkal 
and that Dhaunkal was, therefore, fully 
entitled to transfer the same to whomsoever 
he liked. Ono the question of considera- 
tion and necessity, he held that there was 
no evidence and the issue remained un- 
proved, On the main ground, however, ho 
dismissed the plaintiff's suit, 


On appeal the argument on behalf of the 
appellant is that on the evidence it 18 
sufficiently proved that the family was 
joint, that Dhaunkal could not transfer the 
property in dispute, that the sale was with- 
out consideration and necessity, and that 
the plaintiff was, therefore,“entitled to the 
possession of the ,property in dispute. As 
an alternative case, ıt was further argued 
by her learned Counsel that .ınasmuch as 
the plaintiff was the widow of a deceased 
member of the joint Hindu family consist. 
ing of Dhaunkal and Salek Ohand, she 
was entitled under the Hindu Law ta 
maintenance and residence in the family, 
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property, and that in any event the aliena- 
tion which Dhaunkal made was subject to 
her right of residence and maintenance. 


The learned Counsel for the respondent 
has put his case also in the alternative. In 
the first place, he tried to prove that the 
family was separate and, therefore, 
Dhaunkal was fully entitled to make the 
alienation now sought to be challenged. 
Secondly, he argued that the question as 
regards the plaintiff's right of maintenance 
and residence was not raised on the 
pleadings and no issue was struck upon if 
and, therefore, the appellant was not entitled 
to raise it at this late stage in this Court. 
So far as this last plea is concerned, I 
find at page 8 of the printed paper-book 
that the Counsel for the plaintiff while 
stating his case before the Court said 
“The plaintiff 18 the heir of the family. If 
not, she is entitled to get the property for 
residence and maintenance". Again, in 
the evidence of the plaintiff I find that the 
point was distinctly brought out, as in 
answer toa question she stated that there 
was no other housefor her residence. Thus 
there cannot be any doubt that the point 
was raisedin the Oourt below though it 
did not form the subject-matter of a 
separate and distinct issue. On the first 
point I hold that the evidence on the 
record is not very satisfactory and the state- 
ments made by the witnesses for the 
parties are vague and indefinite to a degree. 
The fact, however, remains that Dhaunkal 
and Salek ,Chand were members of a joint 
Hindu family being related to each other 
as uncle and nephew and in the absence of 
any clear and cogent evidence of partition, 
the presumption of Hindu Law in favour of 
the plaintiff must prevail and I must 
hold that the family of Dhuunkal and 
Salek Ohand was a joint Hindu family and, 
therefore, the houses though purchased in 
the name of Dhaunkal were joint family 
property. In this view of the case the 
plaintif being the widow of Balek Oband, 
a member of the joint Hindu co parcenary 
was entitled to maintenance and residence 
in the property in suit. Ifurther hold 
that the plaintiff is not entitled either to 
challenge the transfer made by Dhaunkal on 
the ground that it was absolutely void and 
of no legal effect or that she was entitled to 
possession of the property in suit. I have 
already noted that the issue was not 
distinctly raised before the Oourt below 
and it would not be fair to the defendant 
if the question of maintenance and residence 
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were to be decided in-appeal without the 
defendant being given an opportunity of 
leading evidence on it. I, therefore, 
consider it desirable that the following 
issues may be remitted to the Court 
below.— 


1, What portion of the houses in dispute 
should be set apart for the residence of the 
plaintiff? 


2. What would be the annual income of 
the remainder of the property 1n dispute? 


3. What is the proper amount of main- 
tenance to which the plaintiff is entitled 
and what would be the suitable mode of 
paying the said amount to the plaint- 
ift? 


The parties shall be allowed to give such 
evidence as they deem proper and desirable 
on these issues. The trial Court after 
recording 1ts findings on these issues shall 
return the record to this Court within the 
period of two months from to-day. 


Tek Chand, J.—I agree in the order 
proposed by my learned brc ther, 


R. L. Case remitted for findings. 
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BOMBAY HIGH COURT. 
First Oivit APPEAL No. 98 oF 1926. 
January 18, 1929. 
Present:—Sir Amberson Marten, Kr., Chief 
Justice, and Mr, Justice Patkar. 
KERSHAJI DHANJIBHAI—DEFENDANT 

— APPELLANT 


versus 

KAIKHUSHRU KOLHABHATI AND OTHERS 
—PLAINTIEFS—HESPONDENTS 

Internatinal Law—Law governing wmmoveables— 
Lex loci—Parsis—Custom of adoption—Admimstra- 
tion sui—Appowtment of aecewerto hold «nquwry as 

to hews—Hecewer, position of. 
Land ın British India 1s governed by the law of 
British India as the lex locz and not by the law of 
the domicile ofthe temporary owner. [p 434, col. 


Having regard to the law of Biitish India and 
the statutory provisions which govern succession 
amongst the Parsis there ıs no room inthe law of 
epee India for & custom of adoption amongst them 
[ebid 

A Court has mo jurisdiction to delegate to a 
Commissioner or &ieceiver matters like inquiry as 
to heirs 1n an administration suit [bid ; 

A receiver appointed by a Mufussil Court 18 nota 
judicial officer but merely a custodian of properties 
by order of the Court, [p 485, coL 1] 


First appeal from a decision of the 
First Class Subordinate Judgeat Surat, in 
Civil Suit No. 176 of 1911, 


Mr, Jayakar (with him Mr. R. J. Thakor), 
for the Appellant. 


Messrs. H. C. Coyajee, H. V. Dwatia and 
H. G. Thakor, tor the Respondents. 


JUDGMENT. 

Marten, C. J.—This 1s a most unhappy 
example of the possibilities of litigation in 
India, The suit began seventeen years ago 
in 1911, and we are yei at an appeal from a 
preliminary decree, The suit was one for 
the administration and division of the 
estate of one Dhanjibhai who died in 1901. 
The part'ss are all Parsis. The voluminous 
pedigree shown in para. 2 of the plaint 
exemplifies that the parties alleged to be 
interested are very numerous. Defend- 
ant No, 1 tontends that even that list is 
not enough, and that there ought to be ten 
or eleven. parties added, and he has accord- 
ingly set up a rival pedigree. Naturally 
with such a large number of parties the 
litigation is delayed But, apart from that, 
the parties spent the first two years of 
litigation in raising technical points as to 
parties and so on, and in thet way they 
succeeded in litigating ior many years 
without the slightest practical rosult. 

The real contest im the case ıs as to the 
position of defendant No.1. If the plaint- 
Ms pedigree be looked at he will be found 
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as the son of Pestonji, a brother of the de- 
ceased Dhanjibhai, Accordingly as a co- 
heir he would in any event claim some 
share But his real claim 18 1n effect adverse 
to the estate. He claimed to be the adopt- 
ed son of Dhanjibhai and to have acquired 
by adverse possession or otherwise the 
whole of the property either before the 
death of Dhanjibhai or at any rate by the 
date of the suit ın 1911. Consequently, in 
this administration suit, there 18, 80 to speak, 
a double action going on, viz., one, as bet- 
ween the beneficiaries of Dhanjibhai includ- 
ing defendant No.1, and another between 
Dhanjibhai’s estate and defendant No. 1, 
who is claiming adversely. If only Dhanji- 
bhai had left a Will, the difficulties would 
have been solved, and defendant No. 1 
would at once have been put to his election 
either to claim under the Will or against 16. 
But for the moment it seemstome that 
he cannot be put to his election. At any 
tate, that point has notso far been raised 
in the case. l . 

Now I come to a most curious circum- 
stance, anditis this that though defendant 
No. 1 put forward his plea of adverse possess 
sion under two branches, namely, (1) at 
Dhanjibhars death, and (2) at the date of the 
suit, yet the lower Oourt only decided 
against him on the first branch, and did 
not hear,the second branch, notwithstanding 
that defendant No. 1 put in a formal purshis 
asking for that issue to be determined. As 
regards the first branch, the issue was in a 
wideform. Defendant No. 1 does not now 
contend that at Dhanjibhars death in 1901, 
the defendant No. 1 had aequired a prescrip- 
tive right. Thatclaimis now specifically 
abandoned at the bar. 

But what defendant No. 1 does claim 
before us 1s that he had a right by adverse 
possession at the date of the suit in 1911, For 
that purpose he relies on Arts, 142 and 
144 of the Indian Limitation Act, Further, 
he contends thatin order to take advantage 
of the requisite period, namely, twelve years, 
he will.contend that hisadverse possession 
began prior to the date of Dhanjibhai’s 
death although it did not crystallize into 
an absolute right at his death. For the 
respondents itis frankly and fairly conced- 
ed that the learned Judge has left this 
point open. Thatbeingso, wə are forced 
to take steps to see that the point is pro- 
perly adjudicated on. This involves, I think, 
aspecial inquiry. 

This brmgs meto the next important 
part of the case, namely, the order the Judge 
actually made, Isay this, because although, 
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the: memorandum of appeal raises some 
thirty-one objections to the preliminary 
decree, Counsel for the appellant has not 
pressed a large number of them as they 
are really unarguable. I accordingly ap- 
preciate OQounsel’s statement that although 
the lower Court found in his favour that in 
the Baroda State where the parties were 
domiciled, the custom of adoption did 
prevail among the Parsis, yet it also held 
that this custom would not prevail in 
British India as regards immoveable pro- 
perty situate there Itis elementary inter- 
national law that the law which governs the 
land of a particular nation is the law of 
that nation. Oonsequently, land in British 
India is governed by the law of British 
India as the lex loct and not by the law of 
the domicile of the temporary owner. It 
follows, therefore, that having regard to the 
law of the British India and the statutory 
provisions which govern succession amongst 
Parsis, it 18 abundantly clear that there is 
no roominthe law of British India for such 
a custom amongst the Parsis as is now put 
forward Accordingly, the bulk of the 
points taken in appeal by the appellant 
must fail, 

But as regards the order which the learned 
Judge made, two mistakes have been point- 
ed out. For some reason, whichI do not 
altogether understand, the learned Judge, 
notwithstanding his experience, has ap- 
parently classed the receiver with the Com- 
missioner. Further, he has overlooked the 
fact that there 1s no jurisdiction to delegate 
to any Commissioner certain matters like 
an inquiry as to heirs, because there is no 
power in that respect in the Oode, His 
order directed certain inquiries to be made 
and certain accounts taken, and it pro- 
ceeded: — 

“Tt is further ordered that Mr. Gulabbhai 
M. Desai be and is hereby appointed 
receiver in the suit for the purpose ofthe 
above inquiries who shalltake all the 
necessary steps in the said behalf, and 
certify theresult to this Court on or before 
January 15, 1926” 

Now, there are certain limited powers in 
the Oivil Procedure Code under which 
the Judgecan delegate to the Commissioner 
or otherwise certain investigations, but 
they do not include any of enquiries Nos. 
(1) (2) and (3). Stall less has a receiver got 
anything to do with inquiries of that sort. 
In England a Master in the Chancery 
Division, and in Bombay the Commissioner 
and Masterin Equity on theOriginal Side, 
ere judicial officers] taking the place of 
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the Judge. A receiver, on the other hand, 
is not a judicial officer. He is merely a 
custodian of properties by order of the 
Court, In that capacity it may be his duty 
to institute suits on behalf of the estate in 
the Court of the Judge. Itis unthinkable 
that any such officer should also be the 
Judge inthe Court in which the suits are 
instituted. 

Nor, on the other hand, has there been 
any prior order appointing a receiver in 
this suit. As to whethera receiver should 
now be appointed, it was faintly argued 
that heshould. But this litigation has been 
going on for some seventeen years. Ifa 
receiver in the ordinary sense of the word, 
namely, a receiver of the property, has not 
been found necessary for seventeen years, 
I do not think that the present moment 1s 
one for appointing a receiver either on the 
ground of equity or otherwise. If we did 
so, what would at once happen would be a 
contest as to whether certain properties 
claimed by the receiver were the property 
of defendant No. 1 by adverse possession or 
otherwise. Therefore, no useful object 
could be gained by our now proceeding to 
appoint a receiver of the estate. 

Further the learned Judge only appoint- 
ed what he called a receiver for the pur- 
pose of the inquiries. I donot read this 
orderas having appointed anybody a re- 
ceiver in the ordinary proper meaning of 
that word. What the learned Judge seems 
to have done is, by aslip of the pen, to 
have written the word "receiver" instead 
of the word Commissioner," But unfortu- 
nately even if that is the explanation, he 
had no power to appoint a Commissioner to 
make these inquiries. 

It follows, therefore, that the order must 
be varied, and it must be varied in this 
way, Inquiry No (1) 18 to stand, but it will 
be limited to the properties in British 
India. Admittedly, as regards property in 
the Baroda State, different considerations 
altogether apply. Then as regards inquiry 
No. (3); that will be an inquiry as to the 
heirs of the deceased entitled to a share 
ın his immoveable property 1n British India 
and the share payable to each, Then 
there must be a supplementary inquiry. 
I think, it should be inquiry No, (1A)—An 
inquiry as to whether defendant No. 1 
acquired atitle by advers» possession at 
the date of this surt in 1911 to the said 
1mmoveable properties or any part thereof, 
Next the direction about Mr. Gulabbhai 
M. Desai being appointed a receiver and 
soon, must bestruck out entirely. The 
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learned Judgeis to hold these inquiries 
himself. It may be urged that alterations 
should be made in the law so as to give 
similar facilities to the Mofussil Courts for 
delegating inquiries as exist in the Superior 
Courts in England and in India. But 
thatis not a matter for us to deal with 
to-day. 

Then I come to this point : Although the 
parties have been litigating for seventeen 
years there is still some uncertainty as 
to what the alleged immoveable property 
in British India of the deceased coneisted 
of. One would have thought that after this 
lapse of time this single point might, at 
any rate, have been cleared up. But asit 
has not been, there will be a direction 
following inquiry No.(1A) that the plain- 
tiff and defendant No. 1 do each furnish 
particulars of what he claims that the 
estate of the deceased Dhanjibhai consisted 


of at the latter's death in 1901. With regard . 


io the particulars to be furnished by defend- 
ant No. 1, he is further to state what 
portions of the immoveable property of 
Dhanjibhai he claims to have acquired by 
adverse possession as at the date of the 
suit in 1911. There is also some question as 
to whether the plaintif claims any land 
alleged to have been purchased by defend- 
ant No. 1 out of the income or other- 
wise of Dhanjibhair's estate, But if any 
such claim 18 put forward, particulars are 
to be given to defendant No. 1. 

I would add I recognize that in some 
cases it would be impracticable in a suit 
of this nature to decide an adverse claim 
to the land of athird party, particularly 
if any eviction was sought for. But here, 
as I have already pointed out, defendant 
No. 1 has two claims: (1) as beneficiary, and 
(2) adversely to the estate. The litigation 
18 already decided in part against him as 
regards one of these adverse claims , and 
it may be that the other branch of his 
adverse claim can also be decided in this 
sult. Therefore, we need not, I think, con- 
template the possibility of the learned 
Judge having to directia suit to be brought 
by some receiver to be appoined of the 
estate of Dnanjıbhaı against defendant No, 1, 
as a hostile party. 

Next with regard to costs, we do not 
disturb the order as to costs in the lower 
Court, but as regards the costs of the 
appeal the position 18 this: We appreciate 
that much time has been saved by the 
c.urse the appellant’s Counsel has taken, 
but that does not alter the fact that up to 
the last moment his client was putting for- 


RAMGHANORA ANANTA DESAI V, BHAGWANT GOPAL: . 


435 


ward a large number of points which, if 
successful, would have resulted in the suit 
being dismissed. He has failed in that. 
His only success is as to the modifieation 
of the terms of the actual order the learn- 
ed Judge made. In those circumstances, 
we think the right order will be that the 
appeal must be dismissed save as to ihe 
variation in the preliminary decree which 
I have already indicated, and that with 
regard to the costs of the appeal, the 
appellant should pay three-fourths of the 
costs of the respondents represented by 
Mr. Ooyajee. The remaiuing one-fourth of 
their costs will come out of the estate of 
the deceased Mr. Ooyajee's clients to get 
one set of costs between them. As regards 
the other respondents represented by Mr. 
H. D. Thakor they support the appellant. 
Accordingly, they will bear their own costa 
of the appeal. 

Cross objections must be dismissed with 
costs. 

Patkar, J.—1 agree. 

A. Order varied. 
Cross-objectrons dismissed, 


BOMBAY HIGH COURT, 
Sxeonp O1vin Aprgat No. 890 o 1927, 
July 5, 1929 
Present‘—Mr Justice Madgavkar 
RAMOHANDRA ANANTA DESAI 
AND ANOTHER— DEFENDANTS 
— APPELLANTS 
versus 
BHAGWANT GOPAL THAKUR 
DESAI—PrLAINTIFF— 
RESPONDENT, 

Hindu Law—Decree agamst father—Raghts of 
minor son, whether can be proclavmed and sold— 
Cunl Procedure Code (Act V of 1908, O XXI, r 66 
ig LA of a decree obtained against a Hindu 
father for a debt which is not illegal or immoral, it 18 
open to the creditor to apply under O XXI, r 66 
(2) (e), O1vil Procedure Code to have the Tight, title, 
and interest of his minor sons, who were not parties 
to the suit, proclaimed and sold, 

Appeal from a decree of the District 
Judge Ratnagiri, in Appeal No. 60 of 
1927, confirming an order of the Subordi- 
nate Judge at Rajapur, in Darkhast No. 206 
of 1925. 

Mr A G. Desai, tor the Appellants, 

Mr. P. V. Kane, for the Respondent. 

JUDGMENT.—The plaintiff-respon. 
dent brought a suit on a ruzu khata against 
Anant, father of the defendants-appellants, 
minors, and his brother Hari, the latter 
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being impleaded on the ground that he 
was a member of a joint Hindu family 
along with Anant. Subsequently, on Hari’s 
special oath, the claim against Hari was 
given up and a decree was passed against 
Anant alone. After the decree the respon- 
dent applied for execution by attachment 
and saleof certain property, and putin an 
application that in the sale proclamation 
notonly the right, title and interest of 
Anant should be included as being put up 
for sale, but also the interest of Anant's 
two minor sons, the appellants Ramchandra 
and Dattatraya Notice was issued to the 
minors and their grandfather appointed 
guardian ad litem. After framing issues 
and recording evidence, the Executing 
Court held that the debt 1n dispute was not 
immoral as the appellants alleged, and 
granted the application of the decree- 
holder-respondent. The appeal of the 
minors to the District Court failed, and 
they now appeal here. 

Three points are taken by the appellants, 
firstly, that the respondent having failed 
to implead the minors in the suit, could 
not proceed against them in the darkhast 
under O. XXI. r 66, cl. (e), as he purported 
to do and the Executing Court had no jur- 
isdiction to hold the mquiry, Secondly, 
that the debt was tainted by immorality. 
Thirdly, that the judgment of the lower 
Appellate Oourt on this question is too 
summary, and gives no grounds, and can- 
not, therefore, be accepted in second 
appeal. 

The first point, as far as I know, is novel. 
It has not come up previously before the 
Courts. At the same time 1t 18 of some 1m- 
portance. There are a large number of 
cases in which the sons have failed to be 
impleaded in the suit or their names in- 
cluded in the proclamation of sale, and 
they have subsequently filed suits years 
after the event for a declaration that their 
interest had not passed. Itsuffices to refer 
to the cases, such as Timmappa Devara- 
bhatta v. Narsınh Tummaya Hebar (1), Daya- 
nand Pandurang v. Dayı Narayan (2) and 
Shripat Singh v. Prodyat Kumar Tagore (8). 
Except O. XXI, r. 66, no other section 18 
shown under which an application such 
as the present can be made. That rule 


(1) 21 Ind. Cas, 123, 37 B 631, 15 Bom L R.794,° 

(2) 98 Ind. Cas 754, 50 B 793,28 Bom L R 1082, 
A Í R 1926 Bom 548 

(3) 39 Ind Cas 252, 44 I A 1, 32 M, L.J 133,15 
A L.J.147; (1917) M W N 193,210 W.N, 442, 
250 L. J 220, 21 M. L. T. 222, 19 Bom, L. R. 290, 
440, 524 (P, ©), 
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refers to the proclamation of sale, and sub- 
r. (2), cl. (e), and directs the Court to speci- 
fy every other thing which the Court con- 
siders material for a purchaser to know in 
order to judge ofthe nature and value of 
the property. In the present case, for 
instance, the value of the property is in- 
timately connected with the question whe- 
ther the right, title and interest sold 
includes or not the interest of the sons. 
Once the decree-holder makes an applica- 
tion such as Ex. 31 to include the sons’ 
interest in the proclamation, it is difficult 
for the Uourt to dispose of if except upon 
notice and inquiry such as the present. 
Oan ıt then be said that such an appliea- 
tion itself is such that either the decree- 
holder 18 notin law entitled to make it or 
the Oourt to dispose of it? Oonfining my- 
gelf to the case of a Hindu father alleged 
to be a member of a joint Hindu family 
with his sons, it is,ın my opinion, difficult 
to hold that such an application 18 incom- 
petent, and thatif once the plaintiff, because 
perhaps of ignorance has failed to implead 
minor sons expressly in the suit, he cannot 
make an application such as the present 
in the darkhast, but that the matter must 
be left to be agitated, in all probability, 
many years afterwards on the sons attain- 
ing their majority, when much of the 
materials and evidence on which the 
Courts can come toa conclusion will dıs- 
appear. The balance of convenience 18 very 
heavily in favour of an early inquiry 
and an inquiry in the  darkhast, 
and before the proclamation and 
sale rather than after, when an innocent 
third-party purchaser would be exposed to 
harassment. On the whole, therefore, and 
in the absence of express enactment or 
authority to the contrary, Iam inclined to 
hold that while itis preferable that these 
minor sonsshould be 1mpleaded in the suit 
itself, with the father as manager of the 
joint family, an application such as the 
present to include their interests in the 
proclamation of sale in darkhat is not 
incompetent, 

The evidence for the respondents is that 
the debt was incurred for a shop to be car- 
ried on by the father and not separately 
for himself, in other words, presumably 
for the joint family. On the other hand, 
there is evidence that he kept a mistress, 
and that atleast after he got into pecu- 
niary difficulties, he had sent his wife and 
children to their grandfather's house, 
whether because of the distress, or mistress 
or both combined, it is difficult to say. If] 
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may be permitted to draw upon my own 
knowledge of certain parts of the Ratnagiri 
District, and subject to changes in the last 
10 or 15 years, Fam under the impression 
that the keeping of a mistress 18 not con- 
sidered tobe a particularly scandalous or 
immoral act, There is no connection 
shown between the ruzu-khata and the 
mistress. The evidence, as far as it goes, 
does not show that it was borrowed for the 
expenses of the mistress, but rather for 
the starting of the shop. AlthoughI am 
in sympathy with the argument for the 
appellant that the District Judge should 
not have dealt with the matterso sum- 
marily as he has, the view of both the 
lower Courts, in my opinion, is correct, 
that in point of fact the debt was incurred 
not on account of the mistress, was not 
tainted with immorality but was taken to 
start a shop for the benefit of the family. 
_ If go, there is abundant authority for the 
proposition that jomt family property in- 
cluding the share of the sons may be pro- 
ceeded against on a decree on such a debt. 
The onus im such case would be upon the 
song Bhagbut Pershad Singh v. Girja Koer 
(4) and that they would be bound by the 
decree, Brij Narain Rar v. Mangla Prasad 
Raa (5). In this view the order of the 
lower Court was, in my opinion, correct. 

The appeal is dismissed with costs. 

A. Decree confirmed. 
(4) 151 A 99,15 © 717, 5 Sar P. C.J 186 


C) 
(5) 77 Ind Cas 689, 51 I A.129, 21A L J 934 
46M L J 23, 5 P L T 1, 28 C. W. N 253, 
(1924) M. W N. 68, 19L W 72, 2 Pat L R 4l, 
100 &A.L R 82, A I R 1924 P. O. 50, 33 M LiT 
457, 46 A 95, 25 Bom L R. 500, 110. L.J. 107, 1 
O. W.N. 48, 410 L. J. 232 (P. €) 





BOMBAY HIGH COURT. 
ORIGINAL Civin Jurispiotion Suir No. 
75 or 1929, 

February 6, 1929. 
Present:—Mr. Justice Kemp 
A. E. G INDIA ELECTRIC 
COMPANY, LIMITEP— PLAINTIFFS 


versus 
GENERAL ELECTRIO TRADING 
OCOMPAN Y —DRFENDANTS 

Arbitration Act (IX of 1899), s 19--Contract— 
Arbitration clause—Surt for averdeng contract—Ap- 
plicability of arbitration elause 

Where there 1s an arbitration clause ın an agree- 
ment and one of the parties thereto seeks to avoid 
the contract, the dispute is referable to arbitration 
im acase where theavoidanes ofthe contract arises 
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out of the terms of the contract itself Where 
however, a party seeks to avoid the contract for 
reasons dehors ıt, the arbitration clause cannot be 
resorted to as it, together with the other terms of 
the contiact, isset aside In other words, à paty 
cannot rely on a texmof the contract to repudiate 
it and still say the arbitration clause should not 
apply. If he relies on the contiact he must rely on 
it for all$purposes [p 438, col 1 

Hodson v Railway Passengers 
referred to. 

Mr. Taraporewala, for the Plaintiffs. 

Mr. Coltman, for the Defendants. 

JUDGMENT.—This is a Ohamber 
Summons for stay of this suit under s. 19 
of the Indian Arbitration Act. The suit was 
filed on January 7,1929. In 1927 the plain- 
tiffs appointed the defendantsas their sole 
selling and distributing agents in certain 
districts under the terms of an agreement 
in writing executed by the plaintiffs in 
Bombay and by the defendants in Karachi 
in July, 1927. The agency referred to the 
supply of electric goods etc , to the defend- 
ants and although the document is termed 
an agency agreement in effect it was an 
agreement by which the plaintiffs sold the 
goods to the defendants at a rate 5 per cent. 
lower than the prices to any dealerin the 
Indian market, I donotconsider it neces- 
sary to specify the termsof the agreement 
in detail. It ıs sufficient to say that the 
plaintiffs’ claim is in respect of the price of 
goods supplied to the defendants. It is, 
however, necessary to refer to cl. 12 of 
the agreement It isin these terms:— 

“19 Arbitration.—All disputes between 
the parties here to and any differences of 
opinion concerning and arising out of this 
agreement shall not be referred to a Court 
of Law, 1n the first instance to arbitration 
as provided for below: 

“Each party to nominate one arbitrator. 
If arbitrators agree, the decision will be 
binding on both parties. If the arbitra- 
tors disagree, they shall have the right to 
appoint an umpire who could agree, with 
one of the arbitrators and give his final 
award which will bind parties. If the 
umpire disagrees with both arbitrators, 
the matter must be decided in the ordinary 
course.” 

From this it will be seen that the 
parties are required 1n respect of all dis- 
putes between them concerning and arising 
out of the agreement to go inthe first in- 
stance to arbitration. 

The relief under s. 19 of the Indian 
Arbitration Act is one within the disere- 
tion of the Court andit hes on the 
plaintifis to show whythe matter should 
not be referred to arbitration, 
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Mr. Taraporewala for the plaintiffs con- 
tends that there are no disputes which can 
5 the subject-matter of a submission and 
that the suitis for the price. The answer 
to this is that the defendants, it may be 
perhaps not so early as they might have 
done, objected to the accounts submitted to 
the plaintiffs and alleged amongst other 
things that the plaintiffs had sold goods 
direct to other agents than themselves in 
contravention of the terms of the contract. 
do not propose to discuss allthe matters 
of which the defendants complain, but I 
am quite satisfied that in October, 1928, 
they did raise a dispute and, sofar as Í 
how, a genuine dispute, thatthe amount 
claimed by the plaintiffs was incorrect, 
Ww Mr, Taraporewala next contends that as 
his clients put an end to the contract on 
the ground, he says, that the defendants 
had broken it the arbitration clause in the 
contract does notapply. In the first place, 
however, itis impossible for me to say now 
on these affidavits whether the plaintiffs or 
the defendants have broken the contract, 
and in the second place, the plaintiffs by 
putting an end to the contract do not also 
put an end to the arbitration clause. The 
only decision cited in the argument is the 
case of Hodson v. Railway Passengers’ 
Assurance Go (1) which Mr. Taraporewala 
referred to. But there are other authorities 
which may properly be referred to in decid- 
ing this application. The guiding principle 
determining whether the clause as to arbi- 
tration applies or not in cases like the pre- 
sent has been laid down inthe following 
cases from which I draw the general rule 
that the dispute is referable to arbitration 
in a case where the avoidance of tho con- 
tract arises out of the terms of the contract 
itself Where, however, a party seeks to 
avoid the contract for reasons dehors 1t the 
arbitration clause cannot be resorted to as 
it, together with the other terms of the con- 
tract, 1s set aside In other words, a party 
cannot rely on a term of the contract to re- 
pudiate it and still say the arbitration clause 
should not apply. If he relies on the con- 
tract he must rely on ıt for all purposes, 
The present disputes clearly arise out of 
the agreement and the plaintiffs them- 
selves are suing under it for the price 
Thus. in Juredm v. National British 
& Irish Mills Insurance Co. (2) 


(1) (1904)2K B 833, 73L J K B 1001 

(2) (1915) A C 499, 84 L. J K.B. 640, (1915) W 
O 41 Rep 239, 112 L T. 531, 89 S, J, 205, 31 T. 1, 
R i 
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vhe contract was repudiated and with it 
he arbitration clause In the later case of 
Stebbing v. Liverpool and London and 
Globe Insurance Co. (3) the Oompany 
relied on a term in the contract to avoid 
hability and 16 was held the arbitration 
clause stood and the dispute was referable 
to arbitration In Woodall v Pearl As- 
surance Co. (4) tbe Company also relied on 
aterm in the policy rendering ıt invalid 
and did notthereby repudiate the policy 
as & binding contract There also it was 
held that the dispute was referable to 
arbitration under thearbitration clause as 
the Company had had to rely on a term of 
the policy itself Lastly, there 18 the deci- 
sionin De La Garde v. Worsnop & Co. (5) 
where Mr. Justice Olauson held that the 
agreement to refer to arbitration was bind- 
ing and the action must be stayed where the 
plaintiffe' obligation under the contract came 
ioan end ın accordance with the terms ex- 
pressed 1n the contract itself and not by rea- 
son of the occurrence of an event dehors the 
consideration of the contracting parties. In 
the present case the plaintiffs eue to recover 
the price under the contract asa vahd and 
binding contract. They cannot, therefore, 
repudiate one of the terms of the contract 
relating to arbiiration whilst seeking to 
rely on the contract in support of their 
claim J, therefore, hold that the fact that 
the plaintifis put an end to the con- 
tract does not avoid the effect of cl.12 of the 
contract. 

Then Mr, Taraporewala argues that as 
the plamtifls arein Bom bay and the defend- 
ants in Karachi the arbitrators might not 
agree on a place at which to hold the 
arbitration. I see, however, noreason why 
l should anticipate that the arbitrators are 
gomg to disagree on this point and, second- 
ly, the natural thing for the arbitrators to 
do, whether they are appointed from re- 
sidents or traders in Bombay or Karachi, 
18 to take the evidence obtainable at 
Karachi, at Karachi, and the evidence 
obtainable at Bombay, at Bombay. 


I do not propose to discuss all the decis- 
10n8 which show in what cases the Court 
should exercise its discretion by allowing 
the suit to proceed The parties to this con- 
tract are both merchants and presumably 


(3) (1917)2 K B 433,86 L J K B. 1155, (1917) 
W O & I Rep 241, 117 L T 247,33 T L R. 395 

(4) (1919) TK B 593, 88 L J.K B 706, (1919) W 

&1 Rep. 181, 1201, T. 556, 94 Com Cas 237, 83 
J P 125,63 8 J.35 


2 
(5) 2938) 1 Oh, 17, 96 L, J. Oh. 446, 137 L. T, 475, 
718. J, 604, : 


121 I, O. 1930 


included cl. 12 in their agreement 
deliberately and with a full knowledgeof the 
effect of it and must be assumed to have 
known thatthe arbitrators might have to 
take the evidences both at Karachi and 
Bombay. They have gone so far as to pro- 
vide that an arbitration must first be re- 
sorted to before a suit may be filed. I see 
no reason why in the face of this solemn 
and deliberate agreement between the par- 
ties I should allow the plaintiffs to file their 
suit and give no effect to the clause as to 
arbitration, They must have contemplated 
the consequences when they inserted the 
clause in their agreement. 

Suit stayed till further orders. Liberty 
to apply. The plaintiffs to pay the defen- 
dants’ costs of this application and the costs 
of the suit up to date to be in the dis- 
cretion of the arbitrators, Counsel certified 

A. Surt stayed 
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Hindu Law—Jowt — famaly—Partiwn— Property 
left undwided—J ownt. tenancy or tenancy-tn-common 
—Sharing wncome vn wrong shares by mastake—Right 
to proper shares On Partrtion—Adverse possession 
between co-owners 

The members of a joint Hindu family divided 
their ancestral properties but left undivided certain 
properties which they had inhented by way of 
collateral succession They continued to live 
separately and shared the income of the undivided 
properties for many years in certam shares, which 
were not, however, their correct shares in law. In 
a suit for partition by one of the members - 

Held, (1) that the parties must be taken to have 
separated as regards the interest in the suit pro- 
perties although no actual partition by metes and 
bounds had been arrived at |p 440, col 2] 

(2) that the parties were entitled to share in the 
suit properties according to the shares to which 
they were entitled by law in spite of the fact that 
the income had been in “act enjoyed by them for 
many years m shares contrary to those to which they 
were entitled originally by law {p 442, col 1] 

As between tenante-in-common there can be no 
ouster unless there has been a clear and definite 
exclusion of one tenant-m-common by the other 
under aclaim of right and to the knowledge of his 
qao-tenant, [p. 442, col. 2; p, 443, col, 1.] 
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But there may, over a long series of years, be 
such a course of conduct that the proper mferenee 
to draw from all the factsis that there has been 
such an ouster [p 443, col. 1] 

Gangadhar v Parashram (6), relied on 

First appeal from a decision of the 
Joint First Olass Subordinate Judge at 
Dhulia, ın Owil Suit No. 589 1921. 


Mr.G. N. Thakor, (with him Mr. M. K. 
Thakor), for the Appellants 

Mr. M. B. Dave (with him Messrs N. N. 
Majumdar, H C. Coyajee and R.J. Thakor), 
for the Respondents. 


JUDGMENT. 

Marten, C.J.—This is an appeal by 
defendants Nos. lto 4against the judg- 
ment of the learned Joint First Olass 
Subordinate Judge at Dhula, find- 
ing that the plaintiff as the adopted 
son of one Ramchandra was entitled znter 
alia to one half share in the suit lands, 
and directing a partition on that basis, and 
other consequential relief. 

To understand the position, one must 
look atthe pedigree given inthe learned 
Judge's judgment, but forthe purpose of 
my judgment, it must be supplemented by 
inserting the dates of the deaths of certain 
material persons, lt 18 common ground 
that with regard tothe suit lands, they 
belonged to one Sambhubhat. His 
widow was Ratanbai who died in 1859, 
This property, unlike certain other pro- 
perty, was not joint ancestral property, 
but passed on Ratanbars death by way of 
collateral descent to the descendants of 
Ambaram the brother of Sambhubhat. It 
may be taken also as admitted or proved 
that Ambaram's two sons, namely, Dullabh- 
ram and Jaduram, both died in the life- 
time of Ratanbai, as also did Ambaram 
himself, 

Then following down the two branches 
of Dullabhram and Jaduram, we find that 
Dullabhram had three sons. Narottam, 
the first son, died 1n 1878 and he has a son, 
Mulji, who 18 defendant No. 1. Vijay- 
shankar, the next son, died in 1895, leaving 
three children, defendants Nos 2 to 4, 
Manishankar, the third son, died ın 1920, 
leaving two sone, Tulashankar who died 
on December l, 1913, leaving two 
daughters defendants Nos.6 and 7, and 
Samnath who died in 1918 having by his 
Will purported to leave his share to his 
sister Bai Dhiraj, defendant No. 5. 

Next coming to Jaduram's branch, we 
find that he had à son Ramchandra who 
died in 1884 leaving a widow Bai Dahi. 
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She is living but is not a party to the suit. 
On November 5,1915, she purported to 
adopt Hiralal the plaintiff as the adopted 
son to her deceased husband Ramchandra. 

The questions that arose in the suit 
included a dispute as to whether this adop- 
tion by Bai Dahi was proved and «nier alia 
whether, if i& took place, the proper 
ceremonies were performed, the parties 
being Brahmins. Apart from that, other 
questions that arose were, first, whether the 
family was divided (a) at Ratanbai’s death 
in 1859, and (6) at the date ofthis adop- 
tion in 1915, secondly, whether the alleged 
authority to adopt is proved, and if so 
whether the adoption was proved to have 
been carried out with full ceremonies and 
is valid; and, thirdly, 1f the adoption was 
proved, whether the plaintiff's share was a 
half or wasit a quarter, and incidentally 
did the lower Oourt erroneously decide 
the question of limitation and adverse 
possession in favour of the plaintiff. And 
there was a subsidiary question about mesne 
profits, 

There appear to have been three classes 
of property, namely, certain immoveable 
property at Nandod; secondly, certain 
customary rights to receive emoluments as 
Brahmin priests, and, thirdly, certain 
properties in Khandesh. It is conceded 
that as far, asthe first two properties are 
concerned, namely, the immoveable pro- 
perty at Nandod and the priest's emolu- 
ments, they have been divided. Further, 
the parties themselves have all lived separ- 
ate fora large number of years. On the 
other hand, the property 1n Khandesh hes 
been left undivided, but the income from 1t 
as and when received was for many years 
divided between various persons including 
a division in equal moieties between 
Ramchandra's branch on the one hand and 
Narottam's branch on the other. 


Accordingly, one main point that arises 
is this: Having regard to the fact that 
this particular property ın Khandesh has 
in fact been left undivided, ought the 
parties still to be regarded as a Joint Hindu 
family with respect toii? There is a case 
decided by Sir Charles Sargent and Mr. 
Justice Bayley, namely, Gavrishankar v. 
Atmaram (1) which indicates thatin the 
absence of any special agreement a division 
or partition of certain property between 
the members of ajoint Hindu family does 
not affect the undivided property, and that 
with regard to that undivided property they 


(1) 18 B. 611. 
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4 
still stand t \each other in the usual rela- 
tion of men »ers of ajoint Hindu family. 
But as has been pointed out 1n Dagadu v. 
Sakubar Nana Bodake (2) by Sir Norman 
Macleod and Mr Justice Crump, 16 would 
seem that the effect of that decision has 
been seriously challenged by subsequent 
decisions of the Privy Council such as 
Ramalinga Annavi v. Narayana Anmam 
(8) and Girja Bar v, Sadashw Dhundiraz 
(4). Indeed Mr Justice Crump went so far 
as to say (page 809*) : =- 

"Once ıt is held that there has been 
partition, I should myself be inclined to 
hold that the presumption must be that 
as regards that portion of the estate which 
remained undivided, the members of the 
family would hold as tenants-in-common 
unless and until a special agreement to hold 
as joint tenants 18 proved ` 

According to the principles laid down, 
by their Lordships of the Privy Council 
themselves, the test 1s whether there has 
been an unambiguous and definite intima- 
tion of intention on the part of one member 
of the family to separate himself and to 
enjoy his share in severalty. If so, that 
has the effect of creating a division in 
interest That expression of intention 
may be, for instance, by the institution of 
a sut, or ıt may be by some express 
intimation, orit may be inferred from a 
consistent long course of conduct, Here 
it 16 clear that not only were the parties 
living separately, but the whole of the 
ancestral property had been divided, and 
the question before us 18 what 18 the proper 
inference to be drawn as regards this 
partieular property which came by way 
of collateral succession. We think that 
the learned Judge arrived at tne correct 
conclusion in holding that the parties here 
must be taken to have separated as regards 
the interest the suit property although 
no actual partition by metes and bounds 
was arrived at and that this conclusion is 
assisted by the fact that for a large number 
of years the income of the property was 
divided ın shares that may not be correct 

(2) 73 Ind Cas 389, 25 Bom, L.R 806, 47 B 773: 
Ad r^ ied. oe 451, 24Bom L R 1209, 30M L 
T 255, (1922) M W N 399, 45M 489, 26 0 W. 


.L J 428, 16 L W 639, 20A LJ. 
A f P CQ 901, 37 O LJ 15, 49 I A. 
16 Cr Dd Cas 321, 431 A 151,18 Bom L R. 
621, 200 W N.1085,14 A L J 822, 20 M L T. 
78, 12N LR 113,(19169 2 M W N 65,4L W 
114,940 L J 207,31 M L. J 455, 43 O 1031, 43 
IA 151(P C) 
^ *Page of 25 Bom L. R [Bd] . 
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shares in law but which atany rate indicate 
that they were separate shares in interest. : 
Turning to the next point as to the validity 
of the adoption, the position is that the 
plaintiff set up an express authority to adopt. 
This 18 rather courageous seeing that Bai 
Dahi was adopting in 1915 to herhusband 
who died 1n 1884, On the other hand the 
defendants were equally courageousin sett- 
ing up story of an express order of prohibi- 
tion, Whether in fact, there was an express 
authority does not matter having regard to 
thelaw by which the parties are governed. So 
itis unnecessary to say whether there was 
any special authority, however sceptical 
one may be as to that story after this 
length of time. Then as regards the alleg- 
ed express prohibition, the learned Judge 
points out clearly that ıt is not established, 
and wesee no reason to interfere with his 
decision on that point. We think then that 
the fact of the adoption must be held 
proved, and as regards its alleged invalidity 
because certain ceremonies appropriate to 
Brahmins were not performed, the evidence 
in this respect is unsatisfactory. Therefore 
we agree with the learned Judge:that the 
validity of the adoption is also proved. 
That brings one tothe real crux of the 
case, and that is what is the proper share 
of the plaintiff. I have already pointed out 
that the suit property we have to deal with 
is not ancestral property but came by 
collateral succession. The result was that 
in law the shares were different from those 
taken in the ancestral property. As far as 
the ancestral property was concerned, the 
division would be first in equal shares per 
stirpes between Jaduram's branch and Dul- 
labhram's branch. In%other words Narot- 
tam and his two brothers would take one 
moiety and Jaduram or his son Ramchandra 
would take the other moiety. But as 
regards the suit property, the division in 
law would be per capita, namely between 
the three sons of Dullabhram and one son 
of Jaduram, each takinga quarter. In fact, 
however, the evidenceiclearly shows that for 
a long series of years all parties have divid- 
ed the income on the basis as if the suit pro- 
perty was ancestral property, That parti- 
cular division has benefited the plaintiff’s 
branch because they have received a half 
instead ofa quarter. In other words, they 
have been receiving year after year double 
of their rightful amount. Accordingly it 
is now contended that that has crystallized 
by adverse possession intoa right to a 
molety of the corpus, and that they have 
successfully ousted their co-tenant-in com- 
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mon by adverse possession under the Indian 
Limitation Act, or alternatively that we 
must presume a legal origin for these admit- 
ted payments and accordingly presume a 
conveyance or an agreement. 

In the first place, one may ,observe that 
no such case of ouster or adverse possession 
isset up in the plaint. An issue, however, 
appears to have been raised upon it, and 
eventually thelearned Judge decided the 
point in favour of the plaintiff, but he 
states that no authorities directly bearing 
on this point were cited at the time 
of the arguments. In this respect we have 
an advantage over the learned Judge be- 
cause a considerable number of authorities 
has been cited to us, and moreover there 
is a very recent decision of this Court on 
the very point,namely, Keshav Raghunath 
v. Govind Chymmnaj (5). 

But first let me amplify the statement of 
facts which have been clearly set out in the 
careful judgment of the learned Judge. Un- 
doubtedly, what took piace is that the rents 
of this undivided property were collected by 
a Mukhtyar, who was appointed—for at any 
rate certain years—by a power-of-attorney, 
Then these rents were paid over to Narote 
tam and Ramchandra, and after their 
death to their respective representatives- 
in-interest. At some later date, which seems 
to be about 1901 or thereabouts, the money 
was divided by the Mukhtyar into equal 
shares and one moiety sent to each branch. 
It would also appear that at any rate in 
the beginning of the present century, some 
of the parties took thier shares on the basis 
that the property was divisible in moieties 
amongst each branch. Thereis one docu- 
ment which the learned Judge refers to and 
which requires particular attention. I refer 
to Ex. 196 which ıs a document of Apnl 
24,1914, given by defendant No.1 Mulji 
infavour of Bai Dahi the widow of Ram- 
chandra. “The document recites:— 

The suit lands “ stand in your and our 
nemes. These lands are common to us, 
Also the dilapidated Gabhan of two rooms 
ancestral and non-partitioned in Sahada 15 
also common and you have a half to half 
portion init. Since last two or three years 
the kararnamas of the common lands stated 
above and the rent-notes ofthe two rooms 
are made ın our names. You have a half 
to half rightinit For the next year, that 
is in the year 1972, we shall get the karar- 
namas for collecting money made in the 
names of us both 1n common and you may 


(5) 110 Ind Cas. 303, 30 Bom. L. R. 509, A. I. R. 
1028 Bom, 287. 


442 


keep with you the rent-note and the collect- 
ing karanamas of the year 1871 and you may 
give us their copies. The kararnamas of 
the year after that 18 of 1973 will be kept by 
us and you will be- given copies." 

The decument thus provided that the 
rent-notes given by the tenants-in-common 
should be kept by them 1n alternate years. 
The recitals make it clear that the parties 
considered that they were entitled to the 
corpus and the income in equal moieties. 
Mulji for that purpose would be represent- 
ing his particular branch, namely, Dullabh- 
ram's branch. 

Further, in 1919 a Suit No, 665 was 
brought ın the Oourt of the Second Olass 
Subordinate Judge at Nandurbar by Bai 
Dhiraj, the present defendant No. 5, claim- 
ing a one-sixth share in the suit property 
and ın the income thereof and her share of 
the rents. In that suit all the material 
present parties were parties, although the 
Judge appears to have held that the present 
plaintiff was not a necessary party. Be that 
as ıt may, the claim of defendant No 5 was 
based on the view that the property went 
in moieties and that she was accordingly 
entitled to a third of a half making one- 
sixth. In fact she was awarded one- 
twelfth, but that depended on certain 
matters of controversy between her and her 
deceased brothers or the representatives of 
oneofthem. An appeal brought from that 
decision was dismissed by the District 
Judge. 

I may say at once that the plea of res judi- 
cata could not, I think, be established, be- 
cause 1f is common ground that the Second 
Olass Subordinate Judge had no jurisdic 
tion to award partition of the entirety of this 
property. So at most this must be regard- 
ed as evidence of what the parties them- 
selves considered at the time they were en- 
titled to. Inthe present suit, the same de- 
fendant No. 5 has pleaded that her claim ın 
the former suit to one sixth share was bas- 
edon an error of law and that her proper 
share 18 notone twelfth, but that on a pro- 
per division of the property into quarters, 
she is entitled to a moiety of that quarter 
which goes to the representatives of Mani- 
shankar's branch. 

Ido not propose to go into any further 
details on this branch of the case. One 
may take it,as I have already indicated, 
that ıt 18 established that for a long series 
of years the 1ncome payable to the tenants- 
in-common was 1n fact enjoyed by them in 
shares contrary to those to which 
they were entitled originally by law, and 
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that the parties have to some degree acted 
on that view, not I think by agreement with 
each other but by way of admission in cer- 
tain documents or proceedings. 

What then ıs the proper inference that 
we should draw from those circumstances ? 
I have already mentioned the recent case 
of Keshav Ragunath v. Govind Chimnaji 
(5). There this curious circumstance had 
arisen. There was an adoption, and the 
person adopted had a son born before the 
adoption and another one born after the 
adoption. Now, under the decisions of our 
Court,a child born before the adoption 
would remain iu his natural family, and a 
child born after the adoption would go into 
the new family. Butin fact, in that parti- 
cular case, both the child born before the 
adoption and the child born after thetadop- 
tion were treated as being sons in the new 
family. Accordingly, fora long series of 
years thesons lived together and enjoyed 
the property in the manner in which they 
would have enjoyed it if they had been 
legal sons in the new family. The question 
that arose there was whether the possession 
of the son born before the adoption was ad- 
verse to the other son by reason of that en- 
joyment ? The Court there held that it was 
not adverse, that the parties were labouring 
under a misapprehension of law, and that 
the possession of the elder son was not for- 
cible but was by consent and acquiescence, 
and, therefore, no title was acquired by the 
elder son as against the son born after the 
adoption I may add that Mr Justice Baker 
remarked 1n that case that the point was one 
which had never apparently arisen before 
and was not likely to arise again But my ex- 
perience is that unusual cases often run in 
pairs. This at any rate appears to be an 1n- 
stance, 

The difference between the two cases is 
that here the parties have not been living 
together, and that it is not a question of 
one of them having no right whatever, 
Both of them were entitled tosome aliquot 
share in the property, and the only difficul- 
ty isthat they have not each received their 
rightful shares. The one has had too much 
the other has had too little However, I 
should feel much difficulty in distinguish- 
ing the case of Keshav Ragunath v. Govind 
Chimnajt (5), from the present case even if I 
felt myself at liberty to doso. And with due 
respect to Counsel's arguments which have 
been most useful to us and to the authorities 
that have been cited, 1 think one may go a 
little further ın this matter on general princi- 
ples. When once you get fénants-in-common 


121 1. ©. 1930 


ihelaw seems to be reasonably clear that 
youare not to find ouster unless there has 
been a clear and definite exclusion of one 
tenant-in-common by the other undera claim 
of rightand to the knowledge of his co- 
tenant. On theother hand there may, over 
along series of years, be such a course of 
conduet that the proper inferenee to draw 
from allthe facts is that there has been 
such an ouster Thisis put, I think, very 
elearly by Sir Lawrence Jenkins and Mr. 
Justice Batty in Ganagadhar v, Parashram 
(6) where the headnote is:— 

“To constitute an adverse possession as 
between tenants-in-common there must be 
an exclusion or an ouster. 

“Sole possession by one tenant-in-common 
continuously for a long period without any 
elaim or demand by any person claiming 
under the other tenant in-common is evı- 
dence from which an actual ouster of the 
other tenants-in-common may be presum- 


An old English ease, Doe v. Prosser (7) 
was cited where Mr. Justice Ashhurst said 
(page 219*):— 

"Hereis a possession of near 40 years 
without any claim by the lessors of the 
plaintiff to a share of the rents and profits, 
and without any acknowledgment of his 
right, by the other tenant 1n-common. 

"After so long an aequiescence I think 
the Jury were well warranted to presume 
any thing in support of the defendant's 
title, and they might presume either an 
actual ouster or a conveyance” . 

That of course 18 not the case here. We 
have not got one co-tenant enjoying ihe 
entirety of the rent, but merely an excessive 
share. On the other hand, ın Shwalingappa 
Satwrappa v. Satyava Laxaman (8) a 
decision of Sir Norman Macleod and Mr. 
Justice Shah, ıt 18 stated (page 970T)-— 

“Tt does not follow that because he 
[a tenant-in-common] 18 out of possession 
time immediately begins to run against 
him ; in other words, it does not follow 
that because one of two tenants-1n-common 
is ın possession that he ıs holding adverse- 
ly tothe other tenant-in-common. There 
must be evidence of ouster, thatis to say, 
the evidence of a denial by the tenant in 
possession of the right of the tenant who 18 
out of possession to share in the profits of 
the property." 

There 1s another decision in the same 

29 B 300.7 Bom L R, 252. 


7) (1774) 1 Cowp 217, 98 E R 1052 
(8) 64 Ind Cas 552, 23 Bom L.R 967 
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tpage of 23 Bom, L, Hed 1 
4 


MULJI NAROTAM V. HIBALAL. 


448 


volume, Chandbhai Mohamadbhai v. Hasan- 
bhar Rahvmtula (9), to the same effect, 

Then, in Watson & Co. v. Ram Chand 
Dutt (10), it 18 pointed out that where you 
have two or more tenants-in-common in 
India, there is nothing necessarily incon: 
sistent with the rights of the parties to the 
corpus that one co-owner of property may 
be getting a larger share of the property 
than the others, at any rate, 1f it arises from 
his own efforts or his own particular risks 

So, too, in Govinda Chandra Bhattacharjee 
v Dina Nath Acharjee (11), (a decision of 
Ohatterjealand Duval, JJ.,) yet another judg- 
ment of Sir Lawrence Jenkins is cited 
where he said (page 278*) :— 

“ The law on the subject I take to be well 
settled. In order to establish adverse pos- 
session by one tenant-in-common against 
his co-tenants there must be exclusion or 
ouster and the possession subsequent 
to that must be for the statutory period .. 
What is sufficient evidence of exclu- 
sion must depend upon the circumst- 
ances of each case, Mere non-participation 
in rents and profits would not necessarily of 
itself amount to an adverse possession, but 
such non-participation or non-possession 
may, in the circumstances of a particular case 
amount to an adverse possession, Regard 
must be had to allthe circumstances and 
& most important element 1s the length of 
ic [Ayennennessa Bibi v. Sheikh Isuf 

In the present case one has to bear in 
mind the admission 1n the agreement, Ex. 
196, I have alluded to and such other 
admissions as may appear from the accounts 
and otherwise. Having done that and 
after giving full weight to what has been 
placed before us on behalf of the reg- 
pective parties I have arrived at the con- 
clusion that the plaintiff has not satisfied 
the onus of proof that lies on him to 
establish that there was either an ouster of 
his co-tenants or, on the other hand, some 
conveyance or agreement which has been 
lost or destroyed Therefore, on this part 
of the case I am unable to agree with the 
decision of the learned Judge 

I would accordingly hold that the decree 
should be varied by declaring that the 
plaintiff 18 entitled to a quarter and not to a 


half share of the suit property, and that 
(9) 64 Ind Cas 205, 23 Bom. L H 1039,46 B oor 
A I R.1922 Bom 150 ore 


GO 171 A 110, 180 10, 5 Ser P O J 535 


) 
(11) 56 Ind Oas 141,47 O 274, 23 Q. 
300 L J 512 WAN on, 


(12) 14 Ind Cas 722,16 © W. N. 849, 
*Page of 47 O.—| Ed.] 
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consequential relief 
accordingly. 

That leads us to the subsidiary point 
about the mesne profits. Now, here it 18 
urged that inasmuch as upon this finding 
the plaintiff's branch has been receiving an 
excessive income for a large number of 
years, it would be only equitable that mesne 
profits should not be awarded prior to the 
date of the suit. But, in fact, it appears 
that from about 1914 or thereabouts, the 
appellants’ branch has been in exclusive 
possession of these rents. Moreover it is 
clear that their branch is time-barred from 
claiming any repayment of rents prior to 
that date. Consequently, although they 
had no right to receive these profits in the 
way they did, they are now 1n effect claim- 
ing a set-off in respect of a claim which is 
barred by limitation, That seems to me to 
be a contention which we cannot allow. 
Accordingly, 11 seems to me that the 
learned Judge’s award with regard to 
mesne profits prior to the suit was correct. 

Then there are cross-objections urged by 
Mr, Coyajee’s :clients, namely, defendants 
Nos. 5, 6 and 7. He objects 1n;the;firstiplace to 
the passage in the learned Judge's judg- 
ment that his clients should be left to recover 
profits prior to the date of the suit by 
separate suits. It 1s urged that the aim of 
this Court is to have all disputes settled in 
one litigation and not to havethe parties’ 
rights determined piecemeal at different 
times by different suits and perhaps by 
different Courts We think that this con- 
tention is sound and that if these defendants 
are entitled to the profits prior to the suit, 
they should not be put to separate suits to 
recover them. Then as to the question whe- 
ther they should get any profits prior to the 
suit, we think that they should be given 
those profits but it would appear that the 
period for which they can properly claim 
must be limited. As to that minor detail, I 
would propose to hear Counsel before decid- 


must be amended 


ng. 

We will also hear the parties on the ques- 
tion of costs after my brother Murphy has 
given his judgment, I should have explain- 
ed that the position taken by Mr Ooyajee’s 
chents 1s that they have all along admitted 
the adoption of the plaintiff but that they 
support the appellants with regard to the 
amount of the share which the plaintiff 18 
properly entitled to. 

Murphy, J,—The parties to this suit and 
appeal are members of a Brahmin family 
living at Nandod ın the Rajpipla State, and 
owning some land 1n the Shahada Taluka of 
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the West Khandesh District and the suit re” 
lates only to the family property in Khan- 
desh, the ancestral property elsewhere, in- 
cluding the movable and immovable property 
at Nandod inthe Rajpipla State having 
admittedly long since been partitioned. The 
Khandesh property originally belonged to 
one Sambhubhat, who died many years ago 
leaving a widow Ratanbai, whois said to 
have died in 1859. When the succession 
opened, the shares would depend on the 
number of reversioners who were living at 
the time. In this case, if Sambhubhat’s two 
nephews, Dullabhram and Jaduram, were 
living, each would take a half, while if they 
had predeceased Ratanbai, their sons, of 
whom Dullabhram had three and Jaduram 
one, would take a quarter share in each 
case. On the evidence given in the course 
of this suit, it appears that, as a matter of 
fact, Dullabhram and Jaduram had died 
before Ratanbai, and that there were actual- 
ly four reversioners, each taking a quarter 
share. But what really happened was, pro- 
bably., as now appears, owing to a mistake 
in law, and on the analogy of the inherit- 
ance of ancestral property, that the Khan- 
desh property was divided into two shares, 
Dullabhram’s three sons taking a half, and 
Ramchandra, the son of Jaduram, taking 
the other half. Ramchandra died in 1884, 
and was succeeded by his widow Bai Dahi, 
who was in enjoyment of the property until 
November 5, 1915, when she adopted the 
plaintiff, who is her brother's son. On Bai 
Dahi's adopting, the rest of the family re- 
sented her action and refused any longer 
to allow her to have any of the income of 
the property in question, The plaintiff 
filed this suit ın 1921, praying for a declara- 
tion that he was the owner of a half share 
in the whole of the Khandesh property, 
and for partition and possession of his share 
and mesne profits forthe six years prior 
to the suit, at the rate of Rs. 309a year. 
The defendants, who are the descendants 
of the three brothers, Narottam, Vijay- 
shankar and Manishankar, all of whom have 
since died, deny the plaintiff's claim. The 
plaintiff's case was that Ramchandra had 
given authority to his widow Bai Dahi to 
adopt, while the defendants alleged that he 
had ın fact prohibited any adoption by her. 
The learned Subordinate Judge has disbe- 
lieved all the evidence as to prohibition, and 
since the family is a Brahman one residing 
in Western India, the presumption is that 16 
is governed by the Bombay Schsol of Law, 
in which case the widow needs no authority 
to make a valid atoption. It was also 
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pleaded that the proper adoption ceremo- 
nies were ‘not carried out, but the evidence 
is, I think, sufficient to show thatthe homa 
ceremony was duly performed, and the 
witnesses who speak to the contrary are 
probably not telling the truth. I agree with 
the learned Subordinate Judge in thinking 
that the adoption has been proved and that 
it was valid. 

On his adoption, the plaintiff would take 
Ramchandra’s share in the ancestral pro- 
perty, and also 1n the property in Khandesh. 
The facts as to this last are, that though 1t 
was never actually partitioned, its income 
was enjoyed through a Mukhtyar who man- 
aged ıt on behalf of Bai Dahi and of the 
eldest son of the other branch, namely, one 
Narottam, the income being remitted by 
means of hundis to the owners of the pro- 
perty. As already stated, ıt has been found 
by the learned Subordinate Judge that on 
theopening of the inheritance, on Bai Ratan- 
bar's death, the reversioners then alive 
were four 1n number, and were each entitl- 
ed to a quarter share. The facts, however, 
are that since that date the income has been 
taken half and half, Ramchandra and after 
him his widow, getting one half and the other 
three reversioners, or their representatives, 
each getting & third 1n the remaining half. 

One of the main questions 1n the appeal 
is whether the plaintiff is entitled to a half 
or to a quarter share 1n the whole property. 
The learned Subordinate Judge has decid- 
ed in favour of the plaintiff taking a half 
share, and his main reason is that Ram- 
chandra was allowed a moiety in property 
under a mistake of law, that Narottam, Vi- 
jayshankar and Manishankar all wrongly 
believed that their share in the suit proper- 
ty was only one-half, and that the other half 
belonged to Ramchandra, and that Ram- 
chandra also mistakenly believed that his 
share was one-half. On these facts he has 
formulated the principle, that possession 
and enjoyment under such wrong belief has 
the same effect for the purpose of limitation 
as possession and enjoyment by a wrong 
doer. But he has quoted no authority for this 
view. The general principle is, that where 
the land ıs ın the enjoyment of joint owners 
and on the facts of this case I think ıt must 
be assumed that this property being ın- 
herited from a collateral of the family, did 
not form part of the ancestral property and 
the resulting title of all these people was 


that of owners in common before adverse. 


possession can be held to run against a co- 
owner, 16 must be shown that he was deli- 
perately excluded to his knowledge from 
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any share in the property. The authorities 
have been discussed by the learned Ohief 
Justice 1n his judgment, and I need not 
repeat them in this one. I think it 18 quite 
clear, on the facts of this case, that defend- 
ants Nos 1 to 4 and their predecessors-1n- 
interest were not excluded to their know- 
ledge, and that the mistake of law, under 
which Ramchandra and his widow were 
allowed a larger share 1n the property than 
they were entitled to, would not cause 
limitation to run against the defendants so 
as to give Bai Dahi and the plaintiff a good 
title to a half, instead of to the quarter 
Share which the plaintiff 18 really entitled to, 
I agree, therefore, that the learned Subordi- 
nate Judge's judgment must be varied in this 
respect. I also agree in the further order 
proposed by the learned Ohief Justice in 
his judgment. 


Marten, C. J.—1 had intended to refer 
to the case of Collector of Surat v. Daji 
Jog (13). That was a case where Govern- 
ment for along series of years continued 
to make a certain payment to chirda hake 
dars who were employed by the grasias. 
Notwithstanding that, the collection of 
giras haks by the claimants themselves and 
their retainers having ceased, the duty of 
the chirdadars ceased with ıt. There West, 
J., 1nshis judgment says (page 170*).— 

"But it cannot be said that by the mere 
payment any right, much less the right al- 
leged by the plaintitfs, has been admitted, fur- 
ther than as to the payments actually made. 
It cannot be said of an individual payment 
without more that 1tinvolves an admission oz 
any right beyond that to the payment itself. 
To make it evidence of a further right, i 
must be taken with other extrinsic circum- 
stances constituting by logical inference oz 
by WEE rule of law, proof of the night as- 
serted.” 


Then he ends up his judgment by saying 
(page 174*).— 

“The mere fact of payment to à man o? 
that to which he 18 not entitled 18 never in 
iteelf an injury, so as to afford him a jus: 
ground of complaint when the paymens 
afterwards ceases It 18 only as raising in 
certain cases a presumption of the exist- 
ence of a right of which other evidence, 
through the lapse of time, is not forthcom- 
ing, that the frequent repetition of acts suck 
88 payments, when unexplained, becomes 1n 
effect, though incidentally, the foundation 
of rights.” 

03)8B HORA O 166 


* Pages of 8 B, H, O R, A, C— Ha.]; 
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As regards the mesne profits claimed by 
defendants Nos. 5, 6 and 7, they will be 
allowed for three years before suit and will 
be payable by the appellants. As regards 
defendant No. 5, her share is to be varied 
notwithstanding the declaration in the dec- 
ree in the previous Suit No. 665, As already 
stated the decree in this present suit is 
to be varied as regards the amount of the 
plaintiff's share, and the consequential 
relief. ‘The rest of the appeal is dismissed. 

Having regard to the complications in 
this case and to what has taken place in the 
Court below and before us we order as re- 
gards the costs of the appeal that each 
party should bear his own costs. As re- 
gards the costs in the Court below the order 
made there wıll stand. As regards the 
costs of the cross-objections, each party 18 
to bear his own. costs. 


A. Decree varied. 


BOMBAY HIGH COURT. 
Szoonp Civin APPEAL No, 728 oa 1927. 
June 26, 1929 
Present :—Mr. Justice Madgavkar. 
MURLIDHAR LAXMAN AND OTHERS8— 

DEFENDANTS—AÀPPELLANTS 


versus 
SHIVRAM SADASHIV PATIL. 
—PLaINTIFP. RESPONDENT; RUM 

tation Act (IX of 1908), s 7—CwnL Procedure 
odie (det V of 1908,0. XXXII, r 6—Decree wn 
favour of manager of jownt Hindu family and minor 
members—Powe: of manager to give valid discharge 
—Construction of decree—Application for execution 

by minors azter attavn ing majority—Limitation 
The power of the manager of a joint Hindu 
family to give a valid dischargé for moneys under 
a decree passed 1n favour of himself and the minor 
e family depends upon the construc- 


and D 


minors "The 


defendants 
Ti his decree unless he furnishes 


unt due under t 
nm forthe same ‘The last payment was ceitifi- 
ed in 1917. An application for execution was filed by 


dante in 1925 and it was contendea that 

m pum barred as D bad attained majority only 
ears of the darkast 

M Ma y 7 of the Lımtatıon Act had no 

application and the application was barred mbid] 

Supdu Daulat Singh v. Sakharam Ramai (3), fol- 


Jowed 
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Second appeal from a decision of the 
District Judge, Nasik, in Appeal No. 
210 of 1926, confirmimg an order passed by 
the Subordinate Judge at Pimpalgaon, 
in Darkhast No. 252 of 1925. 

Mr. S. V. Abhyankar, for the Appellants, 

Mr W.B. Pradhan, for the Respondent, 

JUDGMENT.—The question in this 
appeal is, whether the present darkhast is 
barred by limitation. The trial Court held 
that it was barred. The lower Appellate 
Court took the view that in law it was not 
barred but by an error which 18 not easily 
explicable, dismissed the appeal with costs. 
The decree-holder appeals. 

Laxman and Vithal were brothers  con- 
stituting a joint Hindu family. On their 
death the family consisted of Laxman’s 
minor sons 'Dattatraya and Murlidhar and 
Vithal’s son Vaman a major and apparent- 
lythe manager of the joint family consist- 
ing of himself and his two cousins, In 
Suit No 35 of 1911 an award decree was 
made allowing the plaintiff-respondent to 
redeem the land on making certain pay- 
ments payable by instalments. The decree 
concluded as follows:—‘“The guardian of 
the minor defendants will not be allowed 
to receive the amount due under this 
decreé unless he furnishes security for 
the same” The last payment certified was 
in 1917. For the defendants-appellants 
a certain payment in 1922 within three 
years of the darkhast was set up and was 
not held to have been proved in either 
Oourt In 1919 Dattatraya attained 
majority. While the darkhast was pend- 
ing, Vaman died and his heirs his- two 
sons were brought onthe record. In order 
to save limitation, the appellants rely on 
the fact that the younger brother Murh- 
dhar attained majority within three years 
of the darkhast 

The trial Court held on thesefacts that 
though Murlidhar had attained majority 
within three years, Vaman and after his 
death Dattatraya could have given avahd 
dischargeand Murlidhar was not, therefore, 
entitled to the benefit ofs.7 of the Indian 
Limitation Act, In appeal the learned 
District Judge, while holding the alleged 
payment in 1922 not proved, held, chiefly 
on the authority of Lakshmanan Chetty v. 
Subbiah Chetty (1), that Vaman could not 
have given a valid discharge and that,there- 
fore, Murlidhar could claim the benefit of 


(1) 82 Ind Cas 785,47 M 920, 20 L W 342, 47 M, 
L J 389, (1924) M. W, N. 773, A. I. R: 1925 Mad. 18, 
35 M. L. T. 92 
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8. 7 of the Indian Limitation Act. In other 
words, the darkhast was not barred by 
limitation. But he proceeded “ However, 
owing to the finding of fact, the decision 
will remain unaltered", referring, presum- 
ably, to the finding of fact as to the alleged 


payment in 1922, and dismissed the appeal 
with costs. 


. The learned District Judge was labour- 
ing under an obviouserror. In the view of 
the law that he took and notwithstanding 
the finding of fact, the District Judge ought 
to have allowed the appeal and held that 
the darkhast was within time. There is 
nothing on the record to show why the appel- 
lants' Pleader did not invite the atten- 
tion of the learned District Judge to this 
obvious error and have it set right by an 
appheation for review or otherwise. 


On the finding of the lower Courts that 
no payment till 1922 is proved, the only 
question in appeal is, whether by reason of 
Murlidhar's minority the appellants are 
entitled to the benefit of s. 7 of the Indian 
Limitation Act. That question depends 
in turn on the question whether a discharge 
could be given by Vaman without the 
concurrence of Dattatraya and Murlidhar 
or only Dattatraya on attaining majority 
in which case time would beigin to run 
against them all. 


It is argued for the appellants that as 
Vaman was not merely the manager but 
was appointed as guardian of the minors 
under O. XXXII, r. 6, Oil Procedure 
Code, he could not, without the leave of 
the Court, receive any moneysor give a 
discharge. Nor could Dattatraya even on 
attaining majority do so as Vaman was the 
manager. Reliance 1s placed for this pro- 
position on the observations of their Lord- 
ships of the Privy Oouncil in Ganesha 
Row v. Tulja Ram Row (2) and the decision 
of the Madras High Oourt in Lakshmanan 
Chetty v. Subbiah Chetty (1). The respond- 
ent relies on the concluding words in the 
decree as showing that it was not neces- 
sary for Vaman to apply for the sanction of 
the Court on each occasion that he receiv- 
ed the instalment. "Therefore, he could 
give & valid discharge even before the 
majority of Dattatraya, It is argued that 


(2) 19 Ind. Cas 515,36 M 3$5, lo Bom LR. 626, 


17 C. W. N 765, 11 A. L, J 589,18 O L J 1, i4 M. 
L. T 1, (1913) M. W. N. 375, 25 M. L. J. 150, 40 I. A. 
132 (P. 0.). 
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in any case when Dattatraya attained 
majority he was competent to give a valid 
discharge, and the darkhast was barred 
within three years of the attaining of 
majority by Dattatraya: Supdu Daulat 
Singh v. Sakharam Ramp. (3). 


As far as the decisions of this Court go, 
they are in favour of the contention of 
the respondent and it is difficult for me, 
sitting singly, to differ from the view 
enunciated by Fawcett and Mirza, JJ., in 
Supdu Daulat Singh v. Sakharam Ramji 
(3) that (page 539*) "the manager of a 
jomb Hindu family can give a valid 
discharge without the concurrence of the 
minor members of the family in the case 
of an application to execute a decree, 
just as he canin the case of a suit. .... 
and the mere fact that one of the 
members isa minor will not prevent time 
running against all the members of the 
family.” This case purports to follow Bapu 
Talya v. Bala Raoj (4), whereit was held 
that in the case of three brothers when the 
eldest was a major and manager of the 
joint family on the date of the suit the 
eldest was competent to give a valid dis- 
charge without the concurrence of his 
minor brothers the suit was barred. To 
the same effect is the decision of the 
Allahabad High Oourt in Rati Ram v. 
Nadar (5). The great difficultyin the way 
of the respondent lies in the observations or 
their Lordships of the Privy Qouneil ir 
Ganesha Row v. Tulja Ram Row (2). In that 
case the father and manager of the joint 
Hindu family who had also been appointec 
guardian entered into & compromise withouz 
the leave of the Oourt necessary under O. 
XXXII, r. 7, Civil Procedure Code It was 
held by their Lordships of the Privy Council 
that his capacity as father and manager of 
the joint family and his general powers 
thereunder would not except him from ths 
special provisions of O. XXXII, r. 7, Civil 
Procedure Code, as soonas he was appointed 
next friend or guardian in the Bull, 
and the compromise was, therefore, nct 
binding on the minor, Purporting to follow 
this decision the Madras High Court ia 
Lakshmanan Chetty v. Subbiah Chetty (1) 
held that in the case of a father who was 
appointed guardian of his minor sons ing 


(3) 110 Ind, Cas 276, 30 Bom. L R. 537,52 B 441; 
A I R 1929 Bom 13 

(4) 59 Ind. Cas 759, 45 B 446, 22 Bom. L X, 

83 


13 
(5) 49 Ind Cas 990, 41 A. 435,17 A.L J 649 
*Page of 30 Bom L, R.—[ Ed]. NL 
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suit, an application by the eldest son more 
than three years after the decree but within 
three years of his majority was not barred 
because the father could not give a valid 
discharge without the leave of the Court 
obtained under O.XXXII, r. 6, Civil. Pro- 
cedure Code,any more than he could bave 
compromised the suit without sueh leave. 
As pointed out by Ramesam, J., this decision 
really went counter to the previous current 
of decisions of the Madras High Oourt, for 
instance, Vagneswara v, Bapayya (8), Doraa- 
sami Serumadan v Nandwama Saluvan (7) 
and Krishna Hande v, Padmanabha Hande 
(8) decided after the Privy Council decision 
in Ganesha Row v. Tulja Ram Row (2). [t1s 
true that the decision of the Allahabad High 
Court in Ganga Dayal v. Mam Ram 
(9) that the majority of the elder brother 
would not bar a suit of the younger 
brother appears to have been implicitly 
approved by their Lordships of the Privy 
Council in Jawahir Singh v. Udar Parkash 
(10) in which the finding of limitation of 
the Allahabad High Court was confirmed 
by their Lordships. The head-noie of that 
case goes, however, beyond the judgment, 
and although their Lordships have referred 
to the two Madras decisions of Vigneswara 
v. Bapayya (6) and Dorarsamr Serumadan 
v. Nandisama Saluvan (7),there is no explicit 
disapproval of that view. In the latest 
decision of the Madras High Court, Kala 
Surayya v. Kala Subbamma (11) which 
follows Dorarsamı Serumadan v. Nandısami 
Saluvan (7) the head-note runs thus: “In 
the case of an alienation made by the 
guardian of minor brothers, if the eldest bro- 
ther on attaining majority does not institute 
& suit to set aside the alienation within the 
time limited by law, any suit by the younger 
brothers is barred by limitation.” As a 
result of these authorities, lam of opinion, 
whatever the case as regards a compromise 
without theleaveof the Court , under O. 
XXXILr 7, Civil Procedure Oode, as regards 
g valid discharge, that is to say authority to 


(6) 16M 436,3 M L J 216 

(7) 21Ind Gas. 410,38 M.118,25 M L J 405, 14 
M L.T 401 

(8) 21Ind Cas 177, 25M L.J 442, 14M L.T 
233, (1913) M W N 802 

9) lInd Cas 824, 31 A, 156,6 A L J 62, 

(10) 93 Ind Cas 216, 28Bom L R 851,24 A.L J 
97; A I R 1926 P.O 16, (1020) MW N 197, 50 M 
L'j 344,3 O.W N 365, 48 A 152, 430 L J 374, 
30 0 W.N.698, 531. A 36(P C) 

(11) 106 Ind. Oas 863, 53 M. L. J. 677, A. I. R 1928 
Mad, 42, (1927) M. W, N. 911. 
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receive moneys under r.6, the question 
must be one of construction of the decree 
1n each case, as to whether the manager has 
or has notpower. In the present case, 16 
appears to me,on & perusal of the whole 
decree, that by reason of the long period of 
the instalments, and 1n order to obviate the 
necessity of a separate application on the 
part of the decree-holder to receive each 
separate instalment which would be neces- 
sary under O XXXII, r, 7, Civil. Procedure 
Code, the Court made the provision once for 
all in the last sentence that ın respect of 
each instalment he was to furnish security 
and then to receive the amount The present 
decree itself dispenses with the separate 
application and sanction which might other- 
wise be necessary and allowed the manager 
Vaman to receive the amount so long as he 
furnished.the security, Vaman was, therefore, 
competent, without the sanction of the 
Oourt to recelve payment and grant the 
discharge ın favour of the minors and 
Murlidhar 1s not entitled to the benefit of 
s. 7 of the Indian Limitation Act. The appli- 
cation 1s, therefore, barred by limitation 
quite apart from the attainment of majority 
by Dattatraya as well, This view isin ac- 
cordancs withthe current of authorities of 
this Court quoted in Supdu Daulat Singh 
v. Sakharam Ram] (è). 


The appeal fails and is dismissed with 
costs. 


A. Appeal dismissed, 


1211. O. 1230 


PATNA HIGH COURT. 
Szconp Civi. APPEAL No. 227 oF 1928. 
April 16, 1929, 

Present. —Mr. Justice Maepherson and 
Mr. Justice Dhavle. 

Shaikh FAKIR MOHAMMAD— 
APPELLANT 
versus 
Musammat SAKINA AND ANOTHER— 
RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), ss 8, 148— 
Sub-lease by raryat— Propertws, «n lease and sub-lease 
mot exactly rdentical—Tenancres, whether co-eatenswe 
—Lease by raiyat holding at fixed rate—S. 48, appli- 
cability of. 


Where B took a settlement of properties X and 
Y from A for a rental of Rs 44-4-0 and sub-let 
properties X and Z to O for a rental of Bg 272, but 
the properties Y and Z were included for a purpose 
unrelated to the substantial contract between the 
parties in each case and were so infinitesimal in 
value that their effect on the financial arrangement 
was, and was intended to be, nil 

Held, that the tenancies were really co-extensive and 
if B was an under-ravyat, s 48 of the Bengal Tenancy 
Act would apply and B could not recover more than 
Rs 66-6-0 as annual rent from C 

Num Chand Shaha v Joy Chandra Nath (1), dis- 
tinguished . 

Natibulla Akanda v, Badı Bepari' (2), referred 
to 

If a raiyat leases his holding thelessee will be 
an under-ratyat within the meaning of s 48 of the 
Bengal Tenancy Act irrespective of whether the 
rawat holds at a fixed rent or at a variable rent. 

Ea; Kumar Datta Gupta v. Raman. Mohan Kunda 


(4), net followed. 

Appeal against a decision of the 
Additional Subordinate Judge, Monghyr, 
dated the 23rd November, 1927, affirming 
that of the Munsif of Jamui, dated the 
22nd November, 1926. 

Mr. S. N. Bose, for the Appellant. 

Messrs, Khurshawd Husnawn,Saiyid Ali 
Khan and H. R. Kazım, for the Respon- 
dents. 


JUDGMENT, 

Maepherson, J.—Thissecond appeal 
is preferred by Fakir Muhammad, who 
is the second of the three defendants 
in a sult instituted by the plaintiff res- 
pondent in the Oourt of the Munsif of 
Jamui claiming a rent for the years 1329 
to 1332 Faslis with damages thereon on the 
basis of a kabuliyat, Ex.1, dated the 
17th May, 1921, under which the defend- 
ants jointly took settlement from the 
plaintiff at'& rental of Rs. 272 per annum 
of an area of 29$ bghas approximately 
in village Alapur and 07 acre of land 
bearing khasra No. 373 of Karimpur 
Kaması. 

The appellant who alone contested the 
puit raised various defences claiming that 


29 
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he himself was the owner of the lan E 
having taken ıt by Ex. B (the deed of 
settlement with the plaintiff dated the Ist 
July, 1920), at a jama of Rs, 44.4.0 
through the husband of the plaintiff who 
fraudulently got her name entered in the 
deed, impugning the validity of the 
kabuliyat and contending that in any 
case under s. 48 of the Bengal Tenancy Act, 
the plaintiff is precluded from recovering 
rent at more than Rs. 6660 per annum, 
that he (appellant) was not in possession 
of all the lands specified in the kabulwat 
and that the Munsif of Jamui had no juris- 
dietion to'try the guit. 

The only one of the defences which the 
learned Munsif did not negative was that 
which related to the area of which the 
appellant was in possession. He held on 
the report of a Commissioner that the con- 
testing defendant was in possession of only 
274 bighas in Alapur. He decreed the suit 
fora rental which bears the same propor- 
tion to Re, 272 per annum as 97 $ bighas 
bears to the area demised in Ex. B. 

An appeal by the contesting defendant 
was dismissed by the Subordinate J udge. 

In second appeal the only questions 
raised by Mr. S. N. Boseare two which were 
negatived by thelower Appellate Oourt in 
a sentence, (1) that unders. 480f the Bengal 
Tenancy Act, the highest sum which can be 
decreed is Rs, 66-6-0 per annum, and (2) 
that the Munsif of Jamui had no jurisdio- 
tion to try the suit and the objection to 
jurisdiction was taken at the earliest 
possible opportunity. 

As to the first point, the lower Appellate 
Court has disposed of it by a reference to 
the decision in Nim Chand Shaha v. Joy 
Chandra Nath (1) on the ground that the 
land demised by the kabulwat is not co- 
extensive with the land held by the plaintiff 
under the patta Ex. B where the demise 
includes besides the same area, in Alapur, 
four dhurs of land daune Koh, that is, at 
the base of the hills in plot No. 212 of Mauza 
Sheikhpura which was not settled with 
the defendants by Ex. 1. It may be noted 
in passing that ıt has beén found as a fact, 
that the four dhurs in Sheikhpura and the 
four dhurs in Kamasi do, as a matter of fact, 
exist and that the registration of Exhibit B 
and I respectively was valid. Mr. S. N, Bose 
has criticised the decision in Nam Chand 
Shaha v,Joy Chandra Nath (1) and not 
without force. It certainly is subject to many 
qualifications, for instance, where it can be 


(1) 15 Ind, Cas, 256; 39 0,830; 16 C. W, N, 867, 
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definitely shown that the holding is not 
held ata consolidated rent for the whole 
holding, but that each plot or each class 
of land is held at a known rent or known 
rate of rents and the rental is simply an 
aggregation of the rents of plots (a case 
more common before 1t85 than after that 
date and especially after the publication 
of a Record of Rights) and especially in 
the circumstances found in cases such as 
Natrbulla Akanda v. Badı Beparı (2) with 
which I respectfully concur. As in that 
case Mr, Bose does not here raise the 
question whether on a strict application 
of s. 48 a lesser rent might not be arrived 
at than 150 per cent. of the rent set out 
in Ex. B, he is content to assume that the 
area covered by Ex. 1 is “the only pro- 
fit-yielding part of the holding covered by 
ix, B to take the whole of the annual rent 
payable by the raiyat,” 

‘As regards the decision in Akram Alt v. 
Anwar Ale (3) 1tis pointed out that the 
portion sub-let was “a very small fraction 
of the holding” and the Judges stated “on 
the materials inthe record it 18 imports 
sible to distribute the rent payable 
by the plaintiffs on the land in suit” 
implying that the course adopted in 
Natwbulla Akanda v. Badi Beparı (2) would 
not have been of advantage to the under- 
rawat who was the appellant before the 


Court. 

On behalf of the landlord respondent 
Mr. Khurshaid Husnain supports the decree 
ofthe lower Appellate Court, relying on 
the decision in Nim Chand Shaha v. Joy 
Chandra Nath (1) on the basis that the 
demise in Ex. Bis A plus X and in Ex.I 
is A plus Y, so that thetenancies cannot 
be co extensive But though X and Y exist 
and are part of the consideration in each case 
each i8 entered for a purpose unrelated 
£o the substantial contract between the 
parties and esch is infinitesimal in value 
and its effect upon the financial arrange- 
ment was 8nd was intended to be nil 
Except nominally the tenancy in Ex.I 
i8 co extensive with the tenancy in Ex B, 
and if appellant ıs an under ra:yat s 48 
is not inapplicable and the maximum 
annual rent which plaintiff can recover from 
appellant 18 Re. 66 6 0. 

Mr. Khurshaid Husnain, however, ad- 
vances the further contentions thats, 48 
does not apply (1) as the plaintiff 1s not a 
raiyat but a tenure-holder and, therefore, 


(2) 42 Ind. Cas 243, 
(3) 24 Ind, Cas, 677, 
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appellant is a raiyat and not an under- 
rawat, and (2) as plaintiff ifa rawat is 8 
rayat at fixed rates.. 

The second argument is supported by 
reference to the judgment of Cuming, J., in 
Raj Kumar Dutta Gupta v Raman Mohan 
Kunda (4) and it 18 urged that s. 48 of 
the Bengal Tenancy Act 1s controlled by 
s 18 so that if a raiyat at a fixed rcnt 
leases his holding, the lessee will not 
be an under rawat within the purview 
of s 48. In the case cited Cammiade, J., 
took the opposite view. To my mind the 
argument has nothing to commend it Tf 
the plaintiff is a vavwat, and the appellant 
holds under plaintiff the whole or a part 
of the holding of the plaintiff settled with 
appellant for the purpose of cultivating 
it, then under the definition appellant 
is an under-raiyat, plaintiff is the landlord 
of appellant the under-rajat, and s. 48 
applies, the point whether appellant holds 
at a fixed rent or at variable rent being 
entirely immaterial save unless conceiv- 
ably in exceptional circumstances which do 
not exist there. 

The first plea is, however, well-found- 
ed and must prevail. We have before 
us an official transaction made of Ex. 
B from which it 1s manifest that a raiyate 
settlement is not made therein, The lands 
in Alapur were bakasht of the executants. 
There was à premium of Rs. 2,890-6-0 and 
the annual payment of Rs. 44-4-0 18 termed 
haqajw^ inclusive of cesses “Bo that there 
may be no difficulty in paying the Govern- 
ment demand." 

The tenancy is called permanent mukar- 
rari and the transferee 18 never alluded to 
as raiyat but as mukarridar. There is no 
statutory presumption fromthe area that 
the plaintiff is a razyat, and there 18 noin- 
dication in Ex. B that the person ac- 
quiring the right to hold the land has done 
so for the purpose of cultivating 16 himself 
or by members of his family or by hired 
servants or with the aid of partners. On 
the contrary the indications are all against 
any acquisition for such a purpose as the 
transferee 18 a pardanashin lady living in 
a different village who promptly let out the 
whole area forseven years. In my opinion 
the plaintifi's plea must be sustained, how- 
ever little she may eventually relish the 
consequences of her siccess, The plaintiff 
isnot a rawat but a tenure-holder and 
ihe appellant ıs a rayat and not an 
under aiat. Section 48, therefore, does 


(4) 104 Ind, Cas, 190; A.I, R, 1927 Cal, 878, . 
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Rot apply and the first contention in appeal 
ails, 


Being content with the decision that 
he is not an under- rayat for .the purposes 


of s. 48, Mr. S. N. Bose does not propose to . 


press theappeal further. The lower Ap- 
pellate Court rejected the second plea on 
the ground that a portion of the land 
covered by the kabuliyat was within the 
jurisdiction of the Munsif, There is also 
nothing to show that the plaintiff, though, 
in the absence of the kewala, which absence 
was explained, she had not satisfactorily 
proved her title to the land situated in the 
Jamui Munsif, had not a bonafide claim to 
the land and also was not in possession, Ap- 
pellant did not take actual possession be- 
cause it was not worth while. It has not 
been shown that his lack of possession of 
part of the tenancy demised is due to 
laches on plaintiff's part. The plea, if 
pressed, would have failed. 

In my opinion this appeal fails and I 
would dismiss it with costa. 


Dhavle, J.—I agree. 
A, Appeal dismissed. 


PATNA HIGH COURT, 
OrviL Revision No. 403 of 1928, 
February 5, 1929, 

Present :—Mr. Justice Ohatteryi. 
RAM BALAK SINGH AND ANOTRER— 
— PETITIONERS 


versus 
AMBIKA SINGH-—Orrostr£ PARTY, 

Hindu Law— Jont family Filing of surt for parti- 
tion—Intention to dwide—Debt contracted, by father 
for jont family pwurpose— Personal lability of sons—- 
Interests Act (XXXII of 1889), s. S—Absence of 
demand—Raght to wnterest—Institutron of suit, whe- 
ther operates as demand—Right io wnterest from date 
of sutt—Negotrable Instruments Act (X XVI of 1881), s, 
80, applicability of. 

The filing of a plant claiming partition 15 a clear 
indication of an intention to Separate 

Where a debt 15 borrowed by a Hindu father for 
the purposes ofthe jomt family his sons are bound 
under the law to pay the same and have a personal 
habihty in the matter 

Under the Interest Act, 1839, where the debt 
or sum 18 not payable at a certam time 
then interest 13 payable from the time when 
demand of payment shall have been madein writing. 

Interest cannot be awarded under 5 80 of the 
Negotiable Instruments Act in respect of a debt due 
under a chithi which 18 not payable on demand 

Bishun Chand v, Audh Bihari Lal (1), distinguish« 


ph 
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The institution of a suit for recovering a debt 
affords a clear intention to charge interest and tho 
Court may, therefore, award interest at the annual 
iate from the date of the metitution of the suit even 
if there has been no demand before the suit. 

Application against an order of the 
Small Cause Court Judge, Gaya, dated the 
28th May, 1928. . f 

Mr. Syed Ali Khan, the Peti- 
tioner, 

Mr. Gaindhari Prasad Singh, for the Op- 


posite Party. 


JUDGMENT.—This civil revision 
Case arises out of a suit based on a hand- 
note and two chihi alleged to have been 
passed by the father of the defendants in 
favour of the plaintiff. The learned 
Small Cause Court Judge held that the 
hand-note and the two chithis are genuine 
and for consideration and were executed 
for the purposes of the joint family and 
passed a decree allowing interest at the rate 
of Re. 1-8-0 per cent. per month. 

It is contended by the learned Advocate 
appearing for the applicants that no decree 
should have been passed, inasmuch ag 
there could be no loan transaction between 
members of a joint family. It appears that 
the loans under the hand-note and chithis 
were taken in 1925, whereas a suit for 
partition had been brought by one of the 
members of the joint family in 1994, The 
filing of a plamt claiming partition shows 
a clear intention of separation, In the 
written statement it is alleged that there 
was separation from before the execution 
of the alleged document, It 18 abundant- 
ly clear that there was a severance of the 
co-parcenary right so as to enable one co- 
parcener to enforce a loan taken by another 
from him, In my opinion the contention is 
not well-founded, 


for 


It is next urged that there should have 
been no personal decree passed against 
the defendante, who were sons of the 
executant, In view of the fact that 
the Oourt held that the loans had been 
taken for the purposes of the joint 
family the sons are bound under law to 
pay the same and have a personal liability 
in the matter. This contention also fails. 
The last point urged 1s that the two chithis 
did not carry any stipulation for pay- 
ment of interest and the learned Judge 
isin error in having allowed interest at 
the rate of Re. 1-8-0 per cent. per month on 
the amount covered by them. There is 
no dispute that the chithis provide for no 
tate of interest and that there was, ag 
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stated in the judgment, [no evidence to 
show that Ohhedi had agreed to pay in- 
terest for the money due under the two 
chithis. The Interest Act XXXII of 1839 
makes the following provision about allow- 
ance of interest: 

“Tt is hereby enacted that, upon all debts 
or sums certain payable at a certain time 
or otherwise, the Court before which such 
debts or sums may be recovered may, if 
it shall think fit, allow interest to the 
creditor ata rate not exceeding the current 
rate of interest from the time when such 
debts or sums certain were payable, if such 
debts or sums be payable by virtue of some 
written jinstrument at a certain time, 
or if payable otherwise, then from the 
time when demand of payment shall have 
been made in writing, so as such demand 
shall give notice to the debtor that in- 
terest will be claimed from the date of 
such demand until the term of payment s 

Thus where the debt or sum 1s not pay- 
able at a certain time then interest is pay- 
able from the time when demand of pay- 
ment shall have been made in writing. 16 
is conceded that in the present case no 
demand of payment was made, therefore, 
no interest can be recoverable from the 
date of the loans. The position would 
have been otherwise if there was a stipula- 
tion for payment of interest, because the 
Act would have no application in such 
a contingency. An agreement to pay in- 
terest cannot also be implied in the present 
case, because it was a transaction between 
the members of a Hindu family and if 
really these amounts were chargeable with 
interest there is no reason why this would 
not havelbeen provided for, especially, when 
provision is made for it in the hand-note 
executed. 


It is urged on behalf of the opposite- 
party that he is entitled to interest at the 
tate of;6 percent. per annum from date of 
the document and a reference is made to 
Bishun Chand v. Audh Bihar: Lal (1) that 
was a case based ona hand note payable 
on demand but which did not provide 
for the payment of interest. It was held 
that by reason of the provision of 8. 80 
of the Negotiable Instruments Act this in- 
terest was payable on the hand-note in ques- 
tion. The case here is based on two chithis 
not payable on demand hence this case 
has no application. The principle govern- 
ing a case like this is to be found in the 


. (1) 40 Ind, Cas, 350, 2 P, L. J, 451; 1P. L. W. 615; 
(1917) Pat, 279, ; 
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Interest Act. It could not be said that the 
defendants had notice that interest would 
be charged, when no demand was made 
and when there was neither an express 
nor any implied undertaking to pay the 
same, The institution of this suit, how- 
ever, affords a clear intention to charge in- 
terest. I think, therefore, that the opposite 
party is entitled to charge interest from 
the date of the institution of the suit. The 
rate as provided in the Interest Act will 
be the current rate of interest. The learn- 
ed Judge of the Court below has found 
the current rate of interest to be Re, 1 8-0 
per cent. per month and allowed interest 
at the same rate. Hence the opposite-party 
is entitled to interest at this rate from the 
date of the suit tillthe date of the decree. 
Thereafter the decree shall carry 6 per 
cent. interest per annum till realisation. 
The opposite-party shall get proportionate 
cost on the amount of decree. There shall 
be no order as to costs in this Court. 
A. Decree varied, 


PATNA HIGH COURT. 
Derartu RerERENOE Oase No.8 or 1929. 
April 12, 1929. 
Present'—Mr. Justice Adami and 
Mr. Justice Ohatterj1. 
JUDAGI MALLAH-—ACCUSED 
versus 
EMPEROR—Opposits Party. 

Penal Code (Act XLV of 1860), ss 86, 800, 302— 
Striking with knife at throat—Offence—Presumption 
of knowledge—Drunkenness, when excuse—Sentence 
— Drunkenness not amounting to sanity, whether can 
be taken nto account n determining penalty for 
murder 

A man who strikes another man with a knife in the 
throat must know that the blow 35 so immunently 
dangerous that ıt must in all probability cause death, 
and ıs guilty of murder [p 454, col 2] 

Evıdence of drunkenness falling short of a proved 
incapacity in the accused to form the intent neces- 
sary to constitute the crime, and merely establishing 
that his mund was affected by drink so that he 
moiereadily gave way to some violent passion, does 
not rebut the presumption that a man intends the 
natural consequences of his acts and ıs no excuse for 
the commission of an offence [p 455, col 1] 

R v Beard (1), referred to 

Although drunkenness, by itself, does not excuse 
the commission of an offence, this along with other 
circumstances may well be taken into account in con- 
sidermg the nature of the penalty to beinfüeted. [p, 
456, col 2] . 

Reference made by the Sessions Judge, 
Muzaffarpur, by his letter No. 762, dated, 


the 12th March, 1929. 
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Mr. Patel, for the Accused, 

Mr.C.M. Agarwala, Assistant Govern- 
ment Advocate, for the Orown. 

JUDGMENT. 

Adami, J.—Judagi Mallah has been 
found guilty by the Sessions Judge of 
Muzaffarpur of the offence of murder and 
has been sentenced to death. That sent- 
ence comes before us for confirmation. 

The appellant Judagı Mallah and Deona- 
rain the deceased were cousins living at a 
village called Ohimanpur. They were both 
boatmen and had been working in Calcutta 
up to a week before the 12th December. 
Early on the morning ofthe 12th Decem- 
ber, one Hira came to Deonarain's house 
to realise a debt owing to him. It ap- 
pears that Hira, Judagi and Deonarain 
had a meal together in the morning at 
which they drank toddy and then went 
into the bazaar and afterwards Deonarain 
proceeded to the ghat with Hira while 
Judagi came back. Deonarain accompani- 
ed Hira across the river and then came 
back. At sunset that evening Dasrath, also 
a relation, met Deonarain at the ghat and 
asked him where he had been and what 
he was doing and then accompanied him 
towards his home. On the way they first 
went to one grog shop and drank toddy 
and then proceeded to another shop be- 
longing to Kanhai at a bandh not far from 
the house of Deonarain. There Kanhai 
brought them toddy to drink, Meanwhile 
Deonarain's wife became disturbed at the 
failure of Deonarain to return and went 
io Judagi's house which was close to her 
own and asked Judagi what had become 
of her husband. Judagi said he did not 
know but probably her husband would be 
returning. She went back and again after 
sunset went to Judagi’s house and again 
made inquiries and then Judagi promis- 
ed to go and see 1f Deonarain happened to 
be at the toddy shop. He set out and 
the next we hear is that, while Deonarain 
and Dasrath were drinking toddy from the 
pot which Kanhai had brought them, 
Judagi came up and took hold of the pot 
from which Deonarain was going to drink. 
Deonarain became angry at this action of 
Judagi and abused Judagi. Judagi seems 
to have returned the abuse and then a 
quarrel arose in the course of which Deo- 
narain knocked Judagi down. Dasrath at 
the time tried to interfere and to separate 
the two men and then went off a few 
paces away to ease himself. While he was 
doing this he saw Judagi strike Deonarain 
with & knifein the throat, Deonarain fell 
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down dead. Thereupon, according to Des- 
rath and other witnesses, Dasrath beg.n 
to shout that Judag had killed Deonarain, 
whilst also, according to the witnesses, 
Judagi ran about saying that he hed 
killed Deonarain and was going to hang 
for it. Dasrath wentoff and met Niranjan 
and with him visited Domi, who is ths 
leading man of the village and a panca 
as also a Municipal Commissioner, They 
were telling Domi what had happened 
when Judagi and his aunt Musammaz 
Kumri came along and stated to Dom: tha- 
Judagi had committed the offence anc 
they asked his forgiveness: in fact these 
two, according to the prosecution, con- 
fessed Judagi's offence and asked Domi to 
save Judagi. Domi, however, told Dasrath 
and Niranjan that they must go off to the 
police-station. These two went off, and, 
on the way, visited a man called Kashi 
Tewari, who also told them to go to the 
police-station. The two men went to the 
outpost which, according to the head con- 
stable’s diary, they reached at midnight 
and told the head constable that Deonarain 
had been killed. The head constable, ac- 
cording to his own evidence and the sta- 
tion diary, Jeputed a ‘constable Rajmahal 
to the police-station which was halfa mile 
away and the head constable and other 
constables started at midnight in search of 
the accused. According to the same diary at 
12-30 the head constable with a constable set 
out for the police-station together with 
Judagi the accused. Meanwhile just after 
Deonarain had been killed there had been the 
outery which Ihave mentioned in the village 
attracted several women to the spot where 
Deonarain wa: lying. One Lala Pasi 
(P. W. No. 11) said that he could not come 
because he was aleper, nor did his wife go 
there, prosecution witness No. 12. Dasrath 
had told Musammat Debia (P. W. No, 15) 
and she with Musammat Jamuni (P. W, 
No.14) eame up to the spot where Deo- 
narain was lying. The aunt of Judagi, 
Musammat Kumri, had come up as also 
the mother of Deonarain. Water was sent 
for and a lota was brought from Judagi's 
house and an attempt was made to give 
water to Deonarain. He, however, was dead. 
Then Musammat Sundari, Judagi and 
Kumri carried the body to the house of 
Musammat Sundari, the wife of Deonarain. 
At 1 4. M. the party composed of constables 
Rajmahal, Muhammad Sadique, Dasrath, 
Niranhan, Musammat Kumri, Judagi and 
others reached the police-station and there 
Musammat Sundari leid an information 


. 454 
which was recorded by the Sub-Inspector. 
In that information she told how her 
husband had failed to return before sunset 
and Judagi had said he was going to look 
for him, and then an hour afterwards after 
ghe had gone to sleep she heard a cry 
from Musammat Debia calling her to run 
to the spot, and found her husband lying 
wounded and dead. She told how they car- 
ried the body to her house and how Judagi 
after carrying the body to the house had 
gone back to his own home. The information 
then stated that Judagi was dead drunk. 
Then the information proceeds as follows: — 

“Now I have learntfrom Dasrath Sahai 
that ata pahar after sunset he was going 
along the bandh to his house when he saw 
a struggle going on between my husband 
and Judagion the bandh, full particulars 
regarding which will be stated by Dasrath 
himself. ‘Therefore, I think that Judagi has 
killed my husband.” 

The information then tells of some quarrel 
which Judagi had with Deonarain. Judagi 
was arrested, but the Sub-Inspector tells 
us that until 1P. m. the next day he was 
not in a fit state to give any statement 
owing to his drunkenness. He had been 
arrested and he and his aunt Musammat 
Kumri were charged but the case was not 
prosecuted against Musammat Kumr. 

The learned Sessions Judge agreeing 
with three of the four assessors has found 
the appellant guilty of the offence of 
murder. $ $ T 

On the evidence we are quite convinc- 
ed that it was true that the appellant 
caused the death of Deonarain. A knife 
with which the murder is alleged to have 
been committed was found by the Sub- 
inspector in the house of Judagi in the 
room occupied by Judagi's aunt Musam- 
mat Kumri. There was a mark on the 
handle which the Sub-Inspector thought 
to be blood but the Ohemuical Examiner 
has declared that it was not a mark of 
human blood. Whether this knife, was used 
in the murder or it was another knife, it 18 
clear from the medical evidence that a 
sharp cutting knife was used and the carotid 
artery was cut causing death. 

The first question which arises is whe- 
ther the offence is the offence of murder 
or culpable homicide not amounting to 
murder. The evidence of Dasrath which 
has been believed is that a knife was used 
by the appellant. A man using a knife 
and stabbing another man in the throat 
with that knife must be taken to have 
known and intended that the blow should 
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be fatal. Mr. Patelargues that there was 
no 1ntention of causing death because these 
two men were friends, Now even friends 
in a drunken brawl may cause each other's 
death, Apartfrom the questionof drunken- 
ness, however, I should hold that the man 
who strikes another man with a knife in 
the throat must know that the blow is 
so imminently dangerous that it must in 
all probability cause death and the injury 
intended to be inflicted is sufficient in 
the ordinary course of nature to cause 
death. 

The question then arises whether the fact 
that the appellant was drunk and also the 
fact that according to the evidence he 
had been knocked down by the deceased 
before he struck the blow can have the 
effect of reducing the offence. 

We have been referred to various cases 
on the question of the effect of drunkenness 
in the gravity of an offence. These cases 
have been discussed in the case of R v. 
Beard (1) in the House of Lords, The conclu- 
sions which were drawn in that case by their 
Lordships were stated under three heads. 
The first head was “That insanity, whether 
produced by drunkenness or otherwise, 
ig a defence to the crime charged. The 
distinction between the defence of insanity 
in the true sense caused by excessive 
drinking, and the defence of drunkenness 
which produces a condition such that 
ths drunken man's mind becomes incap- 
able of forming a specific intention, has 
been preserved throughout the cases, The 
insane person cannot be convicted of a 
crime: Felstead v, Director of Public Pro- 
secutvon (2); but, upon & verdietof 1nsanity is, 
ordered to be detained during His Majesty's 
pleasure. The law takes no note of the 
cause of the insanity. If actual insanity in 
fact supervenes, as the result of alcoholic 
excese, 1t furnishes as complete an answer 
to a criminal charge as insanity induced by 
any other cause, In the early cases of 
John Burrows case (3) and Walram 
Renme's case (4) Holroyd, J., refused to 
regard drunkenness asan excuse unless it 
had induced a continuing and lasting 
conditionof insanity. But in R. v. Davis 
(5), where the prisoner was charged with 


(1) (1920) A. 0 479,89 LJ K B 437, 122 L T. 
625. 14 Or App R 159,84 J P 129, 64S,J 340, 36 
T. L. R 379 

(2) 1914) A 0.534, 83L J K B. 1132, 111 L T. 
218, 78 J P 313,58 S J 534, 30 T L R 469. 

(3) (1823) 1 Lewm 75, 168 E R. 965 

(4) (1825) 1 Lewn 76, 168 E. R, 965. 

(5) (1881) 14 Oox, O. O, 563, 
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wounding with intent to murder, Stephen; 
J. thought (and I agree with him) that 
insanity, even though temporary, was an 
answer. The defence was that the prisoner 
wasof unsound mind at the time ofthe 
commission of the act, and the evidence 
established that he was suffering from 
delirium tremens resulting from over- 
indulgencein drink Stephen, J., said: 
'But drunkenness is one thing and the 
diseases to which drunkenness leads are 
different things; and:if a man by drunken- 
ness brings on a state of disease which 
causes Such a degree of madness, even for & 
time, which would have relieved him from 
responsibility if ıt had been caused in any 
other way, then he would not be criminally 
responsible, In my opinion,in such a case 


the man is a madman, and 18 to 
be treated as such, although his madness is 
only temporary.........If you think there 


was a distinct disease caused by drinking, 
butdiffering from drunkenness, and that 
by reason thereof he did not know that the 
act was wrong, you will find a verdict of 
not guilty on the ground of insanity’. 

“To the same effect is a decision of Day, 
J.,in Regina v. Baines (Taylor's Medical 
Jurisprudence). The defence was that the 
prisoner was insane when the murder was 
committed. The evidence proved that the 
prisoner had on several occasions been 
under treatment for delirium tremens. He 
had one attack a week before, and another 
two days after, committing the crime, Day, 
J., held that it was immaterial whether the 
insanity was permanent or temporary. The 
question was whether there was insanity 
or not; and the learned Judge ruled that if a 
man were in such a state of intoxication 
that he did not know the nature of his act 
or that his act was wrongful, his act would 
be excusable on the ground of 1nsanity." 


The second conclusion is: “That evidence 
of drunkenness which renders the accused 
incapable of forming the specific intent 
essential to constitute the crime should be 
taken into consideration with the other 
facts proved in order to determine whether 
or not he had this intent.” 


The third conclusion is; "That evidence 
of drunkenness falling short of a proved 
incapacity in the accused to form the 
intent necessary to constitute the crime, and 
merely establishing that his mind was 
affected by drink so that he more readily 
gave way to some violent passion, does not 
rebut the presumption that a man intends 
the natural consequences of his acts,” j 
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Inmy opinion the present case comes under 
the purview of this third conclusion. We 
have nothing to show that the accused was 
incapable by reason of drunkenness to form 
thə intent necessary to constitute the 
crime. The fact is, according to the 
evidence, that after he committed the 
crime he ran about saying that he had 
killed this man and was going to be hanged. 
He said that he had done a wrongful act. 

In the case of In re Mandru Gadaba (6) it 
was held by Ayling, J., that ordinary 
drunkenness makes no difference to the 
knowledge with which a man is credited 
and if an accused knew what the natural 
consequences of his act were he must be 
presumed to have intended to cause them, 

We are satisfied that in the present case 
the appellant had the knowledge and the 
intention which would make him liable 
unders. 302 and, therefore, he 18 guilty of 
murder. 

The last question is whether in the 
circumstances the extreme penalty should 
be imposed. In my opinion this is a case in 
which the extreme penalty 18 not called for. 
The death of the deceased was caused in the 
course of a drunken brawl and, though it is 
true that Judagi may have started the 
quarrel by trying to take the pot of toddy 
from Deonarain, we find from the evidence 
that Deonarain knocked him down and 
beat him and that Deonarain was the 
bigger man of the two. 

Taking all the circumstances together I 
would reduce the sentence from a sentence 
of death to a sentence of transportation for 
life. 

Chatterji, J.—I agree, The first 
thing to consider is whether it was the 
accused who killed the decased. The 
evidence of Dasrath is that there wasa 
quarrel between the accused and the 
deceased over a pot of toddy and the latter 
threw down the former on the ground and 
fisted him,and the accused, after having 
been separated by the witness, inflicted the 
fatal blow with a pointed knife into his 
throat. There is no suggestion of any 
enmity between this witness and the accus- 
ed. Itis said by learned Oounsel for the 
appellant that the witness ıs himself the 
murderer and that he implicated the accus- 
ed in order to save himself. But why 
should he kill the deceased, the feeling 
between the two having been cordial. In 
the next place, if really he was the murderer 


od?) 30 Ind. Cas. 451, 38 M. 479, 16 Or. L. J. 
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why would the neighbours of the accused 
Judagi support him in his statement that 
he at ance shouted that the accused had 
killed Dconarain, especially when the 
witness Dasrath was a stranger to this 
place. I see no reason why the testimony 
of this man, who has been believed by the 
learned Sessions Judge and three of the 
assessors, should be distrusted. In the 
next place his evidence, as I have indicated, 
is corroborated by neighbours who heard 
the shouting of the witness that the accused 
had killed the deceased. The depositions 
of Niranjan, Domi and Kashi fully cor- 
roborate this part of the case; besides some 
of the neighbouring females. Domi 
Chowdhury is a Municipal Commissioner of 
Lalganj and a person of some position and 
influence in the locality. The accused 
approached this Domi and said “I have done 
some wrong but I may be excused”. This 
statement of the accused in fact indicates 
an acknowledgment of the commission of 
the crime imputedto him. Lastly, a knife 
which showed some signs of being washed 
off but had some marks of blood in the 
corner was found in an unusual place in 
the house of the accused. 

The three points which are urged against 
the prosecution case are (1) that there was 
a delay of about three hours in lodging of 
information before the Police, (2) that there 
was an omission of the name of the accused 
in the sanha by Dasrath and (3) that the 
widow of the deceased did not hear the 
name ofthe assailant till 1 a.m. when the 
First Information Report was lodged. All 
these points have been fully discussed by 
the learned Sessions Judge and carefully 
dealt with by him; and I am in complete 
agreement with the reasons given by 
him. 

* * * 

Iam satisfied on à careful consideration 
ofthe entire evidence that the deceased 
came by his death by the blow of the 
accused. 

The crucial question in the caseis whether 
the accused is guilty of murder under s. 302, 
or of culpable homicide not amounting to 
murder under s. 304. As laid down ins. 860f 
the Indian Penal Oode, voluntary drunken- 
ness by itself 18 no excuse for the commis- 
sion of an offence. Though the accused may 
have been drunk at the time of the commis- 
sion of the offence, the position will have to 
be considered from the aspect that he was a 
sober man. The nature of the wound 
inflicted in the present case and the charac- 
ter of the weapon used are such that a 
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sober man would know that the act isso 
imminently dangerous that it must in all 
probabılıty cause death, The offence, 
therefore, comes, in my opinion, within the 
substantive portion (4th clause) of s. 300 
of the Penal Code. 

But there aresome extenuating circum- 
stances in the present case which ought 
tobe taken into account in considering 
whether the extreme penalty of the law 
should be imposed. The evidence of 
Dasrath is that Deonarain the deceased hit 
the accused Judag: first and threw him 
down. Then it must also be borne in mind 
that Judagi had no motive in causing Dao- 
narain’s death. Both had gone to Calcutta 
together and returned from that place at the 
same time only a week before the occur- 
rence. Onthat day both ate and drank 
together as friends, and if really Judagi 
intended to cause the death of Deonarain 
he would have waited a few minutes and 
inflicted the blow after the departure of 
Dasrath, who did not belong to that village 
and would have left him afterwards. The 
evidence of the Sub-Inspector shows that 
the accused was drunk when the accused 
was brought to him. He tried to record 
the statement of the accused but he was too 
drunk to answer. The act appears to have 
been committed without premeditation in a 
sudden fight in the heat of passion upou a 
sudden quarrel while the accused was ın a 
state of intoxication. Although drunken- 
ness by itself does not excuse the commis- 
sion of an offence, this along with other cir- 
cumstances may well be taken into account 
in considering the nature of the penalty to 
be inflicted. 

In view of all the circumstances of the 
case, 1 agree with my learned brother that 
this 18 a fit case in which the accused should 
be sentenced to transportation for life. 

A. | Sentence reduced, 
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Mr. S. Hasan Imam (with him Messrs. 
Murarı Prasad, Sambhu Saran and Mehdi 
Imam), for the Appellants. 

Mr. Manuk (with him Messrs. M. Yusuf, 
N. N. Sinha, L. N. Singh, Dhanendra Nath 
Varma, H P.Sinha, S. N. Hasan, S. Lal, C. 
P. Sinha, D. Chandra and H. R. Kazmi), for 
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JUDGMENT, 

Courtney Terrell, C. J.—This is 
an appeal from a judgment of the Sub- 
ordinate Judge of Shahabad by which he 
decreed a declaration that a resolution, 
dated 29th January, 1923, of the Board of 
Revenue, was of no effect and that an 
earlier resolution of the Board under the 
Estates Partition Act, dated 22nd Novem- 
ber, 1922, effecting a partition of an estate 
known as Mahal Tardih was valid and 
unaffected by the first mentioned resolu- 
tion. 

There are in this appeal three questions 
for decision — (a) whether the appeal to 
this Court has abated by reason of the 
death of one of the parties, (b) whether the 
resolution declared invalid was really 
invalid, and, (c) whether the Court had 
jurisdiction to grant the relief claimed and 
decreed. 

The material facts are as follows:— 
Maharaja Bahadur Keshava Prasad Singh 
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of Dumraon applied under the Estates 
Partition Act for the partition of the estate 
which consisted of 17 villages. The other 
co-sharers joined in the application and 
there were ın all five parties to the proceed- 
ings, each save the first consisting of a 
number of individuals. Party No 1 the 
Maharaja owned a 5 annas 4 pies share. 
Parties Nos. 2 and 5 owned a very small 
share Parties Nos. 3 and 4 each owned a 
4 annas 9 pies share. 

The Collector, on the 13th June, 1921, 
made anorder effecting the partition, As 
to one village named Dorasna he divided ıt 
between parties Nos, 1,3 and4giving no 
share to party No. 2, It appears that 
adjoining village Dorasnaare certain lime- 
stone quarries These remained joint under 
the partition but all the proprietors joined 
in granting a lease thereof toa Company 
formed by one of party No. 4 and in that 
Company party No. 4 are share-holders. 
Parties Nos. 1, 2 and 4 appealed to the 
Commissioner. Party No. 4 contended that 
it would not be possible to work the quarries 
unless the adjoining village Dorasna was 
given solely to it The Commissioner 
upheld this view and he varied the order 
of the Oolleetor by awarding Dorasna solely 
to party No. 4. That part of the Collector's 
order which related to party No. 2 he left 
unaffected. 

Party No. 1 and party No.3 appealed 
from this decision to the Board of Revenue, 
Parties Nos. 2 and 5did notappeal being 
content with the decision of the Commis- 
sioner and though presumably served with 
notice of the appeal did not appear or take 
any partin the proceedings. The Board of 
Revenue varied the order of the Commis- 
sioner, and, holding that the Company 
should be able to work the quarries sa- 
tisfactorily even if parties Nos. 1 and 3 
were also given portions of Dorasna, restor- 
The resolu- 
tion ofthe Board of Revenue giving effect 
to this arrangement?was dated 22nd Nov- 
ember, 1922, 

Party No. 4 later came to find that the 
scheme did not work satisfactorily, It 
appears, according to that party's case, that 
party No. 3 with the assistance of party 
No. 1 abused its position as the owner of a 
part of Dorasna by obstructing the build- 
ing across its share of alight Railway 
necessary for the working of the quarries 
by the Company. Party No. 4, therefore, 
made an application to the Board of 
Revenue for a review ofits resolution of 
llth November, 1922, and made respond- 
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ents parties Nos, land 3. A Mr. Leslie 
(who is the manager of the Company and 
the unregistered purchaser of a 1 pie share 
in the interest of party No. 4) appeared be- 
fore the Board of Revenue and presented 
the grievance felt by the Company and by 
party No 4 as members thereof. The 
Board of Revenue, as represented by Mr. 
Morshead, the member. heard theparties and 
ultimately passed the resolution of which 
the validity is in dispute in this appeal. In 
ihe resolution he explained that at the 
original hearing he had not realised that 
the Railway would pass over that part of 
Dorasna which he had allotted by the former 
resolution to party No. 3 andhe restored the 
arrangement made by the Commissioner s3 
that the whole of Dorasna was now allotted 
to party No. 4. 

Being dissatisfied with this state of affairs 
parties Nos. 1 and 3 each commenced a suit 
in the Subordinate Judge's Oourt asking 
for a declaration that the review order of 
the Board was invalid. All the other 
parties and Mr Leslie were made defend. 
ants. Party No. 1 also added a claim for 
consequential relief in the shape of an 
injunction and alternatively aclaimto a 
decree for partition Theplaint of party 
No. 3 contained no claim for consequential 
relief and this suit was accordingly dis- 
missed under s. 42 of the Specific Relief 
Act. In the suit of party No. 1, party No 4 
and some of the individuals constituting 
party No 3 put in written statements. 
Those defendants who were members of 
party No. 3 pleaded, asmight have been 
expected, their admission of the plaintiff's 
contention that the review order complain- 
ed of was invalid. The suit was contested 
by party No, 4 and by Mr. Leslie whose in- 
‘terests are identical with those of party No. 
4, The decree was ias follows:— 

“Tt is ordered and decreed modifiedly 
with costs against the contesting defendant 
in the presence of defendant first party (v.e , 
party No. 4) and the minor defendants of 
the second party (2. e. those of party No. 3 
who filed written Statements) and in the 
&bsence of others, that the Board's resolu- 
tion, dated the 29th January, 1923, be 
declared as ultra vires and of no effect and 
the partition as effected by the order of 
22nd November, 1922, be deoclared'às valid 
and binding on all concerned." 

From this decree party No. 4 has lodged 
an appeal and the otherparties including 
party No. 2 have been made respondents, 
During the pendencv of the appeal defend- 
ant No, 29 (whe member of party 
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No 2) died and the appeal as against hint 
abated. A belated application was madé 
by the appellants to substitute his heirs 
and to set aside the abatement but this was 
refused by the Court. The respondents 
contend that the abatement of the appeal 
as regards this respondent has brought 
about the abatement of the entire appeal. 
It 1s not denied that whether the decree 
stands or falls the position of party No. 2 
as regards the share allotted to it will not 
be changed but 1t is contended that this is 
a partition suit and that all the defendants 
are necessary parties asco-sharers. It ig 
further said that as a  co-sharer and 
a party to the lease of the quarries to party 
No. 4, party No. 2and every member of it ig 
interested in the result of the appeal, 
however remotely, and moreover that 
party No. 2 as a co-sharer is interested in 
any decision which may affect the village 
Dorasna the main subject of the dispute, 
It is urged that party No. 2may be directly 
affected by the result of the appeal since 
if the decision of the Subordinate Judge 
were set aside and party No, 2 were to 
come on to the land comprised in Dorasna 
party No. 4 would be able to treat 
party No.2 as a trespasser whereas if the 
decree is allowed to stand only parties 
Nos. 1 and 3 wil be able to sue for 
trespass Therefore it is said inasmuch 
as the appeal as against defendant No. 29, 
one of the members of party No.2, has 
abated there will be conflicting decisions 
as regards the heirs of this defendant, 

There are several answers to these con- 
tentions. Firstly, the  plaint claims 
no remedy by way of injunction against 
party No. 2 or any of its members and 
no decree for partition was made and on 
this appeal no partition 18 sought by the 
respondents. Therefore there has been no 
judgment against party No. 2 (or defendant 
No 29 as a member of it) which could 
conflict with any decision arrived at on 
this appeal. In short, neither the decree 
of the Subordinate Judge nor the decision 
of this Court can affect party No. 2 or any 
member of it. 

Moreover, party No 2 comprises defend- 
ants Nos 29, 30 and 31 who are brothers 
and members of a Hindu joint family. 
The other members of the party are 
defendants Nos. 32,33, 94 and 35 who are 
another set of brothers and also members 
of a joint family. The interest of the 
deceased defendant No, 29 18 not, therefore, 
separable from that of his brothers and 
is moreover amply represented on this 
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appeal in so farasany share is allotted or 
withheld from party No. 2. It isclear on 
the facts that the interests of defendant 
No 29 and his heirs are not adversely 
affected by the decree and he could not 
have appealed from it, He is not, therefore, 
a necessary party to this appeal and the 
abatement of the appeal so far as he is 
eoncerned is of no importance, Moreover 
as will be seen later in view of my 
opinion on the merits no question of abate- 
ment of the appeal can arise. 

The second question for decision is as 
to the validity of the resolution of the 
Board of Revenue, dated 29th January, 
1923. 

The procedure on partition with which 
we are concerned is regulated by the 
Estates Partition Act and by the Bihar 
and Orissa Act I of 1913. Under s,113 
of the former Act an appeal lies from 
the decision of the Oommissioner to the 
Board of Revenue whichin this province 
and at the times material consisted of 
the single member, Mr. Morshead. It may 
be noted that under s. 114 the Board 
may, on the application of the party 
aggrieved or even of its own motion call 
for the record of the case and pass such 
order as it may think fit. The powers of 
the Board of Revenue to review its own 
orders is now governed by the Bihar and 
oo Act I of 1913. By s. 6, sub s. (1) of that 

ct:— 

“Any person considering himself aggriev- 
ed by any order of the Board of Revenue 
may apply to the Board for a review of 
the same; and, if the Board considers there 
are sufficient reasons for so doing, it may 
review the order and pass such further order 
as it thinks fit.” 

Now it ıs contended that the word 
"review" and the words “if the Board 
considers there are sufficient reasons for 
so doing" connote the special interpretation 
given to the word “review” asusedins 114 
of the Code of Civil Procedure. It is said 
that if this contention be well-grounded 
then the Board in exercising its jurisdic- 
tion must have regard, on an application 
for review, only to such matters as newly 
discovered facts which could not with the 
exercise of due diligence have been dıs- 
closed at the original hearing by the party 
making the application for review, in short 
that the Board must proceed according 
to the principles of the Code of Civi 
Procedure guiding a Oourt of Justice on 
an application for a review of iis judg- 
ment, It is urged that the Common Law 
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Procedure Code is imported into the 
Estates Partition Act and into the Act 
above quoted by reason of s, 5 of the Oom- 
mon Law Procedure Code, the Local Govern- 
ment not having notified the Code as 
inapplicable to proceedings before Revenue 
Courts in partition proceedings. Section 5, 
however, must be read with s 4 which states 
that "(1)sIn the absence of any specific 
provision tothe contrary, nothing in this 
Code shall be deemed to limit or otherwise 
affect any special or local law now in force or 
any special jurisdiction or power conferred, 
or any special form of procedure prescribed 
by or under any other law for the time being 
in force.” 


Sections 52 and 97 ofthe Estates Parti- 
tion Act apply certain parts of the Oode 
to proceedings under the Act anda, 114 is 
not one of such parts so applied, 


That the word “review” cannot have 
such a limited meaning is shown by 
reference to s. 114 which gives to the 
Board power of its own motion to call for 
the record and pass any order it may 
think fit. If the powers of the Board are 
so wide in passing its original order there 
is no reason why they should not be equally 
wide in making an order of review; in 
fact equally wide powers in review are 
obviously necessary to prevent injustice. 
This attempt by the respondents to put 
a [limited construction upon the word 
“review” was for the purpose of giving 
importance to the matters entertained by 
Mr. Morshead in hearing the application 
for review First, it 1s contended that 
upon the application he heard Mr. Leslie 
who was an unregistered proprietor and 
as such had no locus standi in the parti- 
tion proceedings But Mr. «Leslie was 
merely the mouth-piece of his Oompany 
and he put forward the Company’s case 
which is identical with that of party No. 4. 
Next, it is said that Mr. Morshead made 
the order without presentment of any 
new facts and that the course to be taken 
by the light railway was before him on 
the original appeal from the Commissioner. 
It is said that the realisation of this 
point by Mr. Morshead was not in the 
nature of a new fact but apart from my 
opinion of the meaning of the word 
“review” it is clear that anything which 
appeared to Mr. Morshead a “sufficient 
reason" justified him 1n making the order 
of review so that quite apart from the 
meaning of the word “review” the order of 
29th January, 1923, was entirely valid. 
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Lastly, there arises the question of the 
jurisdiction of the Oivil Court to entertain 
this suit. Section 119 expressly exempts 
certain orders made under the Act (inter 
alia any made under Chap. X) from attack 
in a civil suit. Chapter X of the Act com- 
prising ss. 90 to96 inclusive provides for 
appeals from the Oollector and s. 90 gives 
to thea{Commissioner even in the absence 
of an appeal the right after hearing the 
parties to amend the orderof the Oollec- 
tor. Section 91 empowers the Commissioner, 
if he considers no amendment necessary, to 
confirm the partition made by the Oollector, 
Section 93(1) provides as follows: 

“After the expiration of not less than 
sixty days from the date of the order of the 
Oommissioner confirming a partition, or if 
an appeal has been preferred to the Board, 
or if any proceedings in respect of the 
partition be pending before the Board, then 
on receipt ofthe final order of the Board, 
if such order does not seb aside but main- 
taine, with or without amendments, the 
partition as confirmed by the Commissioner, 
the Collector shall cause to be published 
at his office, andatsome conspicuous place 
in each of the estates separately constituted 
by the order of the Commissioner or the 
Board, as the case may be, a notice that the 
partition has been confirmed or sanctioned 
by the Oommissioner or the Board, with or 
without amendments, as the case may be.” 

It is to be noted that throughout this sub- 
section an order of the Board confirming 
or amending an order of the Oommussioner 
is treatedin so far as the conduct of the 
Collector is concerned exactly like an order 
of the Commissioner. 

Section 94, sub s. (1), begins as follows:— 

“The Oollector shall then proceed to give 
the several proprietors possession of the 
separate estates allotted to them, and, if 
necessary, may requirethe assistance of the 
Magistrate in giving such possession.” - 
The remaining sections of the Ohapter do 
not require notice. 

Section 111 provides for appeals 
from the Deputy Oollector to the Collector. 
Section 112 provides for appeal from 
the Collector to the Commissioner. Section 
113 provides for appeals from the Com- 
missioner to the Board of Revenue and 
8. 114, subs. (1), runs thus-— 

“Except in the cases mentioned in s, 113, 
when an order of a Oollector, whether 
passed by himin the first instance or in 
appeal from the order of a Deputy Collector, 
is upheld by the Commissioner, no further 
appeal shall lie; but the Board, acting 
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either on the application of the party ag- 
grieved or of their own motion, may call 
for the record of the case and pass such 
order as they think fit.” 

It has been seen that when the final order 
of the Commissioner or the Board has been 
received by the Oollector 16 is his duty to 
givethe several proprietors possession of 
the separate estates allotted to them and 
his action in so doing cannot be questioned 
ina Civil Gourt. 

It has been argued thats. 119 while ex- 
pressly withhholding certain specified 
matters from the cognizance of the Civil 
Court makes no specific mention of orders 
of the Board under s. 113 and, therefore, that 
although orders ofthe Collector and the 
Commissioner may not be attacked the pro- 
hibition does not extend to ordersof the 
Board. Thatthis is not the meaning of s. 
119 is further shown by the proviso to 
that section. After enumerating those 
parts of ths Act under which orders are 
exempted from attack in the Civil Court, 
the section says:— 

“Provided that— 

(1) any person claiming a greater interest 
in lands which were held in common tenancy 
between two or more estates than has been 
AO d to him by an order under s, 84 ors, 

, or 

(u) any person who is aggrieved by an 
order made under s. 88, may bring a suit 
in a Oourt of competent jurisdiction to 
modify or set aside such order." 

In my opinion ıt is clear that the scheme 
of the Áct is to provide a special machin- 
ery under the Revenue Authorities for effect- 
ing partitions and that machinery is quite 
separate and apart from that of the Civil 
Oourts. It provides a system of tribunals 
from the Deputy Collector to the Board of 
Revenue with exclusive jurisdiction sub- 
ject to the express provisions of the Act 
which alone permit the interference of the 
Oivil Oourt. Therefore the Subordinate 
Judge had no jurisdiction to entertain 
this suit. 

In my opinion the appeal succeeds, the 
decision of the Court below should be 
reversed and the contesting respondents 
should pay the appellant's costs throughout. 

Ross, J.—I agree. 

a. Appeal decreed, 


1211. 0. 1930 


PATNA HIGH COURT. 
ORIMINAL Revision No. 8 or 1929, 
February 25, 1929. 
Present:—Mr. Justice Ross, 
Mahanth RAM DHAN PURI— 
APPLIOANT 
versus 
BARHAMDEO LAL AND OTSERS— 
OPPOSITE PARTY 
F Cranial Procedure Code (Act V of 1898),s 147 
(2)—Power of Magistrate to wsue unjunction to pro- 
habit interference with existing rights 

Under the second clause to s 147, Oriminal Pio- 
cedure Code, where a right exists, the Magistrate 
may make an order prohibiting any interference with 
jts exercise. 

Therefore, where a party is entitled to the use of 
water coming through a channel, the Magistrate may 
issue an injunction iestraming the opposite party 
from interfering with the exercise of the right of 
the former to the water by preventing the latter 
from inteifering with the closing ofa cutting by 
which the water 1s being diverted. 


Reference made by the Sessions Judge, 
Gaya, in letter No. 217, dated the lst Feb- 
ruary, 1929, 

Messrs, P. C, Manuk, D. P. Sinha, N. K. 
Prasad II and Sarju Prasad, for ihe Ap- 
plicant. 

Sir Sultan Ahmed, Government Advocate 
[2e Mr. Shiveshwar Dayal, for the Opposite 

arty. 


JUDGMENT.—This isa reference by 
the learned Sessions Judge of Gaya in the 
matter of an order passed by the Sub- 
Divisional Officer under s. 147 of the Ori- 
minal Procedure Code. It appears that both 
the first and second parties to these 
proceedings are proprietors of different 
takhtas in Mauza Lodhwe. Inthe takhta 
of the second party 18an Ahar known as 
Laraiya Ahar and in the takhta ofthe first 
party 18 an Ahar known as Pokhar Ahar. 
The water comes through a pyne from the 
south and flows into Laraiya Ahar. The 
excess water was discharged through a 
donga and flowed by a channel towards the 
north into the Pokhar Ahar There was a 
litigation about this water with the result 
that it was decided by a compromise in the 
High Court that an embankment should be 
raised to the height of 97:88 at the point 
where the donga was and that any excess 
water flowing over this embankment should 
goto the Pokhar Ahar. The incidents 
which gave rise to these proceedings were 
the cuiting of the western side ofthe pyne 
at a point south of this donga and the 
connection of the pyne at this cutting with 
the northern channel of the first party. 
The result of this connection was that not 
pnly was the water flowing from the south 
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diverted from the Laraiya Ahar to the 
Pokhar Ahar, but even the water that was 
in Laravya Ahar flowed back through the 
cutting in the embankment and was 
diecharged towards the north. In this 
state of things the Magistrate took 
proceedings under 8. 147 which appear to 
have related not only to this dispute at the 
point which is marked as A-3 in the Survey 
Map, but also to a dispute at point A 
much further south where the state of things 
existingat the time of the High Court 
decree is said to have changed by the 
cutting of a straight pyne connecting the 
two branches which formerly existed. The 
order which the Magistrate passed wasa 
prohibitory order against both parties 
restraining {them from exercising their 
alleged rights in this water. The conse- 
quence of that is that the first party have 
gained their object. They get all the 
water and the second party has to go to 
the Civil Court The learned Judge has re- 
ferred this case recommending that the pro- 
hibitory order be confined to first party and 
that they be further restrained from hinder- 
ing the second party in closing the cutting 
in the western bank of the pyne. 

The learned Government Advocate sup- 
ports the Magistrates order on two 
grounds. He says that the case of the 
first-party was that the arrangement 
settled by the compromise in the High 
Court had been altered by a subsequent 
agreement and that although the Magis- 
trate has found that this agreement is not 
established yet he has not given effect to 
that finding because the decision has been 
confined to only one point in the case, 
whereas the proceedingsas originally drawn 
related to the disputes at both points A and 
A-3, and that itis unfair to restrain only 
one party with reference to the dispute at 
point A-3 so long as there is no deter- 
mination of the dispute arising from the 
changed situation at point A. There would 
have been great force in this argument had 
it not been agreed at the trial that there was 
no dispute about the pomt A, The 
question then reduced itself to this; whe- 
ther first party had proved that because 
of the state of things now existing at point 
A (as to which there 1s no dispute) there 
had been an agreement to alter the state of 
things at point A-3 as determined by the 
High Court decree. The Magistrate has 
found that the first party have not pioved 
this alleged agreement; and that being so 
16 seems to me only right thatit ought to 
be the first party which should go to tha 
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Civil Court to establish this agreement 
varying the decree of the High Oourt if 
they can. 

The second ground on: which the 
order is sought to be supported 15 that 
the Oriminal Court has no jurisdiction 
under s, 147 to pass the order proposed by the 
learned Sessions Judge because of the 
proviso to cl. (2) of that section. The 
argument is that as the second party have 
nof exercised the right of closing the cutting 
in the bank within three months next before 
the institution of the enquiry, no order 
entitling them to close the cuttingcan be 
made. This argument, in my opinion, rests 
on & mis apprehension of the meaning of 
the second clause and its proviso. The 
second clauseis clear that where a right 
exists, the Magistrate may make an order 
prohibiting any interference with its 
exercise. Now the right here is not the 
right to fill up a cutting in the bank but 
aright to the water coming through the 
pyne; and it is indispensable to the 
exercise of that right, that the cutting in 
the bank should be closed. This is merely 
a matter ancillary to the declaration of the 
right to the water and ifthe first party 
are to be prohibited from interfering with 
the exercise of this ‘right to the water on 
the part of the second party, this can only 
be done effectively by restraining them from 
preventing the second party from closing 
this cutting in the bank. I can see 
nothing in the proviso against passing of 
an order of this kind. Itis in no sense a 
mandatory injunction. No one is being 
compelled to do anything. It is an ordinary 
injunction restraining the first party from 
interfering with the exercise of the rights 
to the water which have been declar- 
ed to be in the second party by preventing 
them from interfering with the closing of 
the cutting by which the water is being 
diverted. Consequently I must accept this 
reference and set aside so much of the order 
of the Magistrate as prohibits the second 
party from exercising their rights to this 
water and add to the prohibitory order 
against the first party an order restraining 
that party from interiering with the second 
party in closing the cutting in the bank of 


the pyne. 
^ Reference accepted, 
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PATNA HIGH COURT. 
Orgouir C0URT OvTTAOK. 
FrnsT CiviL APPBAL No. 20 or 1927. 
May 2, 1929. 

Present :—Sir Courtney Terrell, Kr, 
Ohief Justice, and Mr. Justice James. 
Raja MADHUSUDAN DEB 
—AÁPPELLiNT 
versus 
KHESTABASI SAHU-—RESPONDENT. 

Hindu Law—Impartible estates—Alwnatwn by 
holder—Custom of wnalenability—Patia Kalla of 
Orissa—Doctrine of perpeturties, whether recognised 
by Hindu Law 


An estate cannot be wholly inalienable in India 
save where the limitation of the right of alienation 
has een ımposed by some paramount power, [p 463, 
col, 

The restraint upon alienation ımposed upon the 
head of a family unde: the Law of the Mitakshara 18 
inconsistent with the custom of impartibihty and 
succession according to piumogeniture [rbd ] 

The Killajat Mahal of Orissa known as Patia Killa 
is an impartible estate devolving in primogeniture 
and the Mitakshara Law of alienation cannot, there- 
fore, be mvoked by the members of the family to 
object toan alienation by the Killadar [bad] 

Sarta) Kuart v Deora) Kuar (1), followed 

Gopal Prosad Bhakat v Raghunath Deb (5), dig~ 
sented from 

Hindu Law in respect of family property recog. 
mises no  perpetuities except in estates dedicated 
to religious or charitable uses [p 465, col, 2] 

It 18 against public policy to allow a family ta 
create a custom of absolute inalienability ofits pro« 
peities [p. 466, col 1] 


First appeal from a decision of the Sub- 
ordinate Judge, Cuttack, dated the 23rd 
August, 1927. 


Messrs. B. K, Roy and B. Mahapatra, for 
the Appellant. $ 
Messrs, B. N, Dutta and S. K. De, for the 

Respondent. 


JUDGMENT.—This is an appeal 
from a decision of the Subordinate Judge 
of Cuttack decreeing a mortgage suit in- 
stituted by Khetrabasi Sahu and others, 
members of a joint family, against defend- 
ant No. 1, Raja Madhusudan Deb, the 
son of the mortgagor Raja Raghunath Deb, 
now deceased, This defendant 1s the ap- 
pellant. A subsequent mortgagee, the 
Raja of Kanika, was impleaded as defend- 
ant No.2buthe was dismissed from the 
sult on the ground that he had been 
brought on the record more than twelve 
years from the due date of the mort 


gage. 


The mortgage in suit, dated the 13th 
August, 1913, was executed by the mort: 
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gagor in favour of one Bhaban Sahu, the 
then karta of the family of which the 
plaintiffs are members. The mortgage debt 
was expressed as being ın respect of 
certain antecedent debts incurred between 
Marchand June, 1913, to Bhaban Sahu and 
a further cash advance byhim at the time 
of execution. 

The defences with which we are now 
concerned are based on the allegations (a) 
that the mortgaged property was inalien- 
able by family custom, and (b) that the 
antecedent debts and the cash advance 
were incurred without legal necessity The 
Subordinate Judge found that the mort- 
gaged property was inalienable by family 
custom but that it could be mortgaged to 
secure debtsincurred for legal necessities, 
and further, that the debts incurred were in 
fact so incurred. 

The mortgaged estate is one of the 
Kallajat Mahals of Orissa and 18 known as 
the Pata Killa. It was the subject of a 
series of transactions by the mortgagor 
before the date of the mortgage in suit. 
About July, 1907, he mortgaged it to one 
Birendra Kishore Das for Rs. 35000. Sub- 
sequently in order to payoff this mortgage, 
he again mortgaged it for Rs. 50,080 to 
Bhaban Sahu, the mortgagee 1n the present 
case, and a trust deed was executed placing 
the estate under the control of trustees. 
In 1910 this mortgage was paid off and the 
trustees discharged. The money necessary 
for this was obtained by mortgaging the 
estate to one Radha Prasad Bhagat and 
another deed of trust was executed the 
trustees being the gomasthas of the mort- 
gagee. To pay off this mortgage the mort- 
gagor on the 26th February, 1913, again 
mortgaged the estate to Bhaban Sahu fora 
sum of Rs. 1,07,000. The triistees appoint- 
ed in connection with Bhagat's mortgage 
were discharged anda new deed of trust 
was made; this time Sarat Babu and 
Mahendra Babu, persons known to Bhaban 
Sahu the mortgagee, were appointed. 

During the months of March, April, May 
and June, 1913, the mortgagor was in acute 
financial embarrassment and he approach- 
ed the mortgagee Bhaban Sahu for advances 
which were secured by a series of hand- 
notes. The total of the principal and ın- 
terest secured by these handnotes had 
amounted in August to Rs. 3,928 3-3 and 
the debtor took afurther cash advance of 
Rs. 1,071-12-9 and executed the mortgage 
in suit for Rs, 5,000. We will return to 
these debts on the question of legal neces- 


pity, 
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1t is necessary, however, first to deal with 
the question of whether the mortgaged 
estate is inalienable and whether there 1s 
any restriction of alienation save when 
there ıs no legal necessity to raise money. 
Some of thecustoms governing the ques- 
tion of alienation of the tributary or non- 
regulation mahals of Outtack are recorded 
ina work known as the Pachi Sawal or 
twenty-five questions which has sometimes 
been consulted by the Oourts and is admit- 
ted as authoritative. 


Question No. 16 is as follows :— 

“In case a Raja possessing heirs should 
during his lifetimesell or give away his 
Raj would such sale or gift be considered 
valid and has such a case occurred? 

Answer. It would not be right and such 
a case has never happened but if done in 
favour of a son it would be right”. 

Question No. 17 18 aa follows .— 

“Suppose a Raja has no principal or 
direct heir while alive and disposes by 
sale or gift of his Raj, would thestransaction 
be valid ? 

Answer. Such an instance has never 
takenéplace but the transaction would be 
correct ın accordance with the Shastras." 


Now, we are unaware of any case in 
Indian Law of an estate totally inalienable 
save where the limitation upon the exercise 
of the right of alienation has been imposed 
by some paramount power. This Patia 
Kula is an impartible estate devolving in 
primogeniture. Therefore, the Mitakshara 
Law cannot be invoked by members of the 
family, as such, by reason of their rights as 
co-parceners, to object to alienation, As 
was said by Sir Richard Couch, delivering 
the judgment of the Privy Council in 
Sarta) Kuari v. Deoraj Kuar (1): “The 
rezson for the restraint upon alienation 
under the Law of the Mitakshara 18 incon- 
sistent with the custom of 1mpartibihty and 
succession according to primogeniture. 
The inability of the father to mske an 
alienation arises from the proprietary right 
of the sons." It follows that the defendant 
must fall back on the allegation that the 
estate 18 wholly inalienable quite apart 
from any question of whether the debts 
paid off by reason of the alienation were 
or were not incurred for legal necessity, 
The decision of the Privy Council above 
quoted was followed in Banath Prasad 


(1). 10A 272; 15 I, A, 51, 5 Sar, P, C, J, 139, 12 
Jur, 213 (P. C), Din 139, 12 Ina, 
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Singh v. Tej Balt Singh (2) and more 
recently also in Protab Chandra Deo v. 
Jagadish Chandra Deo (3). In the last 
mentioned case Lord Warrington quoted 
the decision of Lord Dunedin in Bamnath 
Prasad Singh v. Tej Balt Singh (2) ın the 
passage in which that learned Lord com- 
ments on the Sarta) Kuari's case (1). 
Lord Dunedin had said: “If the theory had 
been accepted that impartibihty being a 
creatureof custom though incompatible with 
the right of partition, yet left the general 
law of the inalienability by the head of 
the family for other than necessary causes 
without the consent of the other members 
‘aa it was" that the case might have been 
differently decided. The result of these 
three judgments of the Privy Council es- 
tablishes the proposition that the defend- 
ant musteither prove a custom accord- 
ing to which the estate is wholly inalien- 
able or he must fail and that the question 
of whether or not the mortgage debt was 
or was no incurred for legal necessity is ir- 
relevant. 


Now, the nature of thePatia Killa has 
been considered on two former occasions. 
The firstis in the case of Kali Krishna 
Sarkar v. Raghunath Deb (4). In this 
case Rajya Dibya Singh Deb the elder 
brother and predecessor of Raja Raghu- 
nath Deb the predecessor of the present 
defendant No. 1 had mortgaged the estate 
to the plaintiff and had obtaineda per- 
sonal decree against the mortgagor which 
he made no attempt to execute during the 
mortgagor's lifetime. He attempted to 
execute the decree against the kaj in 
the possession of Raja Raghunath as assets 
of the deceased in the possession of his 
legal representative. 


It was held that the rule governing sue- 
cession to a partible estate could be applied 
to an impartible estate and that the 
successor did not hold the estate as assets 
of the deceased. No custom was alleged 
in that case forbidding the alienation of 
the property; nor was any such custom 
referred to inthe decision of the Court, 


(2) 60 Ind Cas 534, 25 C. W N 564, 48 I A 195, 
19A LJ. 317, 33 C L J 388, 40 M L. J 38 
(1921) M. W.N 300,2 P. L 77.257,23 Bom L R 
654, 43 A 228, 3 U.P L. R (P O) 35, 29 N L. T. 
358(P O 

(3) 102 Ind. Cas 509, 31 O W N 943, A LR 
1997 P.O 159, 53 M L J 30, 25 A. L J 628, 29 
Bom L R 1136, 09272 M W N 513, 40 W N 650, 
30M L T 1, 460 L J 136,8 P L.T 623, 541, A, 
289, 54 C. 955, 27 L. W, 119 (P. O.). 

(4) 31 O. 224, 
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The second is the case of Gopal Prosad 
Bhakat v, Raghunath Deb (5). In this case 
also the suit was to recover the sum of 
money as principal and interest due under 


` a mortgage executed by Dibya Singh the 


predecessor of Raghunath Deb ibut the 
defendant contended that according to 
the custom of the Raj the late Raja had 
no right to alienate the property and 
“that he had by night of survivorship 
under the Mitakshara Law obtained the 
Rajgt Gadi of Patia and the properties 
appertaining thereto and was not lable 
for the debts of his predecessor”, The 
learned Judges consulted the Pachis Sawal 
and came to the conclusion that the Raj 
was inalienable and that the mortgage 
was prima facie invalid. They neverthe- 
less found, as the Subordinate Judge in 
the case before us has found, that the 
mortgage was to secure debts which were 
incurred under legal necessity and that as 
Raghunath Deb succeeded by right of 
survivorship he took the property subject 
to the Mitakshara rule that he was liable 
for debts proved to have been contracted 
for legal necessity, Asto the question of 
custom they found as follows: “There is 
nothing in the Pachis Sawal to satisfy us 
that the custom of the Raj against 
alienation is of such a nature as not to 
render the defendant liable for debts 
contracted by his predecessors for legal 
necessity”, 


Now, having regard to the decisions of 
the Privy Oouneil above referred to, the 
reasoning of the learned Judges in this 
case was, 1n our opinion, unsound. It is 
to be noted, however, that the decision was 
ın 1904 subsequent to the decision of the 
Privy Council in Sarta] Kuari’s case (1) 
(decided in 1888), which although cited was 
not referred to in the judgment and it 
preceded the two later cases, If 
by reason ofthe Privy Council decision 
the decision of the Oourt must be 
considered as having been founded 
on erroneous reasoning 16 is very difficult 
to see how any effect can be given to the 
Pachis Sawal as establishing a restriction 
in any degree upon the rights of alienation, 
forif the Mitakshara limitation of alena- 
tion based on the law of necessity 19 not 
applicable it would appsar that no 
practical limitation can be imposed of any 
land, and the Pata Raj 18, therefore, freely 
alienable by the Raja for the time being. 
Itisto be noted that the Privy Couneil 


(3) 82 C. 158; 9 0, W. N, 
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ruling does not preclude a finding of fact 
that a custom is established forbidding 
alienation save for necessity as opposed to 
the application of the Mitakshara rule. 
But there is no evidence in this case upon 
which such a finding of fact could be based. 
The answers to questions Nos 16 and 17 of 
the Pachis Sawal do not go far enough for 
this purpose and there ıs no recorded 
lustance of a successful objection by an 
heir based on such a custom The passage 
above quoted from the judgment ın Gopal 
Prasad Bhakat v. Raghunath Deb (5) shows 
that the decision was not based on a finding 
that such a custom existed, but on the 
erroneous view that the Mitakshara Law was 
applicable. 

No evidence has been adduced in this 
case regarding the history of the Patia 
estate before the annexation of Orissa, and 
it 1s not possible to say on the materials 
before us whether the Killadar enjoyed 
the same independent status as the Chiefs 
in the hilly tracts who occupied what are 
now known as the Feudatory Estates in 
Orissa, or whether he was merely an 
Oriyazemindar whose rights were respected 
by the Rajasof Berar, The Chiefs of the 
hilly area held what were called Garhjat 
states enjoying an independence which was 
not known in the more level country (the 
Moghalbandi). Pata les within the Mo- 
ghalbandi, ıt was treated as an ordinary 
zemindari immediately after the annexation, 
and ıt would appear to be probable that 
. the Killadar was merely a local zemindar, 
The estate in it8 present form, so far as 
we can judge from Regulation XII of 1805, 
was created at the settlement which 
immediately followed on the annexation, 
when the Killadar of Patia obtained the 
status of a permanently-settled zemindar 
of the Bengal Presidency. This status 
was expressly confirmed by 8.35 of Regula- 
tion All of 1805. It appears from the 
evidence in the present case that no 
revenue was assessed upon the estate, but 
whether the status of the Killadar was 
that of a revenue-paying zemindar or that 
of a zemindar whose title to hold without 
paying revenue had been confirmed 1s a 
question which has little practical import- 
ance in this connection, He is described 
in Regulation XII of 1805 as a zemandar who 
had obtained permanent settlement. One 
of the privileges which he thereby acquired 
by the Regulations, whether he paid 
revenue or not, was that of alienating 
his estate by sale if he chose to do so. 
This privilege meant that the paramount 

30 
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power withdrew any restrictions which 
might hıtherto have been placed on aliena- 
tion; and the fact 18 important in connec- 
tion with the question of whether the 
estate can be sold, since 16 18 clear that no 
restriction on sale or alienation 18 imposed 
from above, 

So far as public law was concerned, the 
estate became alienable as soon as the 
proprietor was declared by Regulation XII 
of 1805 to enjoy the status of the proprietor 
of a permanently-settled estate. If in 
spite of that there was any restriction on 
alienation the restriction would be necessari- 
ly the result of the private law by which 
the proprietor was governed, that ıs to 
say of Hindu Law. But Hindu Law in 
respect of family property recognises 
no perpetuities except ın estates dedicated 
to religious or charitable uses, 

In 1814 when the Pachis Sawal were 
compiled, the Kulladar of the time replied 
to the questions which were put to him 
that it would not be right to alienate when 
an heir of his body was in existence, but 
that he had complete power to alienate if 
the only heirs in existence were brothers. 
We cannot understand how these answers 
can be held to imply that the Kulladar 
had no power of alienation. What they 
do imply isthat he had a greater power 
of alienation than that of the ordinary 
Hindu possessor of property, since his 
biother who would presumably be joint 
with him in the ceremonial sense of the 
term and would in the absence of direct 
heirs enjoy the spes successonis had no 
power toimpeach an arbitrary transfer of 
the estate. So far from being in the 
position of a person who had no power to 
transfer his estate, the Ktlladar could do 
what he pleased with it if hehad no son 
living. The answer that it would not be 
right to sell the estateif a son were living 
does nof necessarily imply that the son 
had a legal right to impeach such a 
transaction. It means no more than that 
the son would have right to criticise the 
transfer. It cannot in our opinion mean 
that the father could not alienate the pro- 
perty for legal necessity, because an estate 
which cannot be alienated for legal neces- 
sity (including even estates dedicated to 
religious or charitable uses) 13 unknown to 
Hindu Law. 

The only evidence of the existence of 
the alleged custom which 1s adduced 1n the 
present case 18 the answer which the Kalla- 
dar gave when he was questioned in 1814, 
We do not consider that the answer 
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shows that the son could legally impeach 
gn alienation made in any circumstances, 
still less that he could impeach an alienation 
made for legal necessity. Nothing in the 
Pachis Sawal, ın our opinion, justifies the 
view that the Killadar was more restricted 
in the matter of alienation than the 
ordinary managing member of a joint 
family. The answers indicate that he had 
a considerably greater power of alienation, 
but if the answer given in the Pachis Sawal 
had indicated that the Killadar by family 
custom had no power of alienation at all, we 
would hold that such custom wasnot en- 
forceable since ıt would be unreasonable 
and opposed to public policy. Such a custom 
would not be merely in variation of Hindu 
Law of property It would be a custom re- 
pugnant to Hindu Law, and itis certainly 
against public policy to allow a family by a 
custom created by itself to establish a per- 
manent monopoly of possession of any given 
area of land. 

It 18 perhaps unnecessary to consider 
whether such a custom would be reason- 
able or not, since there is nothing in the 
evidence which would justify a finding that 
it exists. It would not be unreasonable that a 
son should be able to impeach his father’s 
alhenations on the ground that they were 
made without necessity, since this would be 
in accordance with ordinary Hindu Law; 
but we do not consider that the Pachis 
Sawal proves that the son has even this 
limited power of impeaching his father’s 
alienation. A family custom by which the 
gon can impeach alienation in any circum- 
stances, even 1f it was made for family neces- 
sity, would be certainly unreasonable; and 
it would be a custom which could not, in 
our opinion, be recognised by the Courte, 

Itis desirable, bowever, to decide, the 
questions of fact 1nvolved in point of legal 
necessity in case the view above expressed 
should be held to be erroneous and we will 
briefly deal with the nature of the debts 
secured by the mortgage upon which thia 
Suit 18 based, We agree with the decision 
of the learned Subordinate Judge that the 
evidence shows that from March toJune1913 
Raja Raghunath Deb was in a state of acute 
financial embarrassment. The plaintiff's evi- 
denceshowsthat the trustees under the mort- 
gage did not take over charge until July 
or August, 1913, and that from March until 
July there was little or no collection of 
rents from the estate and we share his view 
of the evidence of the defendant's witnesses 
whe contradicted the evidence of the plain- 
tf, Although they stated that they had 
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collected rents from the tenants they were 
unable to give the names of any such 
tenants and one of them had to admit that 
he himself paid norent during that period. 
It would have been very easy for the defend- 
ant No. 1 to produce ihe accounts of the 
estate proving that collections had ın fact 
taken place 1f such had been the fact. The 
defendant's witnesses etated that Raghunath 
was in cultivating possession of the mi]chas 
lands but they were unable to give any pər- 
ticulars of the crops secured, We entirely 
agree that they are not to be believed. The 
defendant attacked each debt with a view 
to shewing that the plaintiff8 account of 
the circumstances of its incurrence was un- 
reliable and in our opinion he had wholly 
failed. We do not propose to go in detail 
through the debts. The learned Subordinate 
Judge has reviewed the evidence as to 
every one of them and after a perusal of the 
evidence with the assistance of the learned 
Advocates for the defendant we are left 
in agreement with the findings of the Sub- 
ordinate Judge and we are satisfied that 
there waslegal necessity for the debts secured 
by the mortgage. For these reasons the 
appeal fails and 1s dismissed with costs. 
A. Appeal dismissed, 


——— 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DEORER No, 134 
oF 1925. 

January 14, 1929, 
Present:—Mr. Justice Das and 
Mr. Justice Adami. 

KASHI LAL AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
versus 
Sheikh NURUL HAQ AND oTDERS— 
DEFENDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s  68— 
Usufructuary mortgage—Sale for arrears of revenue 
owing to morigagees default—Mortgagee, whether 
entitled to sue for money—Bengal Land Revenue Sales 
Act (XI of 1859), ss 18, 14, 02, 54—Sale of separ ate 
share of estate—Purchaser s rights—Sale of estate— 
Re-purchase by co-proprretor — Incumbi ances — Con- 
struction of Act 

When property mortgaged with possession is sold 
for arrears of Government revenue on account of 
the default of the mortgagee, s. 68 ofthe Transfer 
of Property Act has no application and the mort- 
gagee as not entitled to sue for the recovery of the 
mortgage money [p 467, col 2.] 

Where a share m a touzw 1s sold under the pro- 
visions of s, 13 or s 14 ofthe Bengal Land Revenue 
Sales Act, XI of 1859, the purchaser acqunes the 
share subject to all mcumbrances [ibd ] 

A suit by an usufructuary mortgagee who has been 
dispossessed, for recovery of possession is governed 
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by the twelve years’ rule of limitation and not by 
the six years’ rule [p 468, col 1] 

Any ‘co-proprietor purchasing an estate sold for 
arrears’of Government revenue, re-purchases 1t subject 
to all its encumbrances existing at the time of sale 
even if the purchaser 13 a non-defaulting proprietor 
and the encumbrances were made by defaulting pro- 
prietors [abid ] 

Mahomed Gazee Chowdhury v Peare Mohum Moker- 
gee (1), followed 

The rule of equitable construction 18 not applicable 
to anexceptional piece of legislation like the Bengal 
Land Revenue Sales Act Kl of 1859 Therefore, if 
a case falls within s 53 or s 54 of the Act, those 
sections must have opelation, however inequit- 
able hid be to give effect to those sections [p 468, 


col 2 
Appeal from a decisio: of the Sub- 


Judge, Patna, dated the 25th July, 1925, 

Messrs. N. C Senha, Janak Kishore’ and 
S. Gupta, for the Appellants. 

Messrs. Anand Prasad, Rar T. N. Sahay, 
Aditya Narain Lal, Hasan Jan, Syed Alı 
Khan, Benoy Bhushan  Mukherp, Ahmad 
Reza, Syed Izhar Hussain and B. N. Singh, 
for the Respondents, 


JUDGMENT. 

Das, J.—This appeal arises out of a suit 
instituted by the appellants to recover the 
mortgage money due to them in respect of 
a usufructuary mortgage executed by 
défendant No. 1, Shaikh Nurul Huq in 
favour of Bechan Kuer on 19th February, 
1903, orin the alternative for recovery of 
possession of the mortgaged properties. 
The usufructuary mortgage comprised a six 
annas two piesshare ın Touz: No. 669, a one 
annas sıx pies odd share1n Touz: No. 227,0ne 
anna odd share in Touz: No. 178 and 4 bighas 
of kharıj jama lands, There is no dispute 
that Bechan Kuer, who was the original 
plaintiff 1n the action and who 18 represent- 
ed by the present plaintiffa since her death, 
obtained possession of all the mortgaged 
properties. It appears, however, that the 
separate account of defendant No. 1 consiet- 
ing of two annas eight pies share 1n Touz: No. 
227 was sold for arrears of Government rent 
on 9th January 1912, and was purchased by 
Khairuddin. He sold the share to Basashat 
Hussain and Basashat Hussain in his tura 
conveyed the properties to different persons 
represented in the appeal before us by 
respondents Nos. 4, Gand 7. On the7th June, 
1920, the entire Touz}: No. 669 was sold for 
arrears of Government revenue and was 
purchased by one Wahiduddin who con- 
veyed it to Musammat Alimunnissa, who 18 
a cosharer in that touzw So far as the 
other two mortgaged properties are con- 
cerned, 16 is the case of the defendants that 
the plaintiffs are still in possession of those 
properties, The plaintifis say, however, 
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that they have been dispossessed py də- 
fendant No. 1, but defendant No. 1 clains 
no interest in these properties. 

Now, there 1s no doubt whatever that the 
sales in question took place on acccunt of 
the default of the mortgagees 1n possession, 
That being the position, the plaintiffs have 
not established a case unders 68, Transfer 
of Property Act, and in my opinron the 
learned Subordinate Judge was right in 
refusing to give the plaintiffs a decree fur 
the mortgage money. 

But the question still arisea whether tbe 
plaintiffs are not entitled to a decree for 
possession in respect of those properties. 
The solution of the question must depend 
on whether the purchasers at the rsvenue 
sale acquired the estates subject to the 
encumbrances existing at the time of tke 
sale, So fur as Touz: No. 227 18 concerned, 
there appears to me to be no diffieuly 
whatever. All that was sold was the 
separate account of defendant No. 1 in that 
touzw and in my opinion the case attracts to 
itself the operation of 8. 54 of Ae: XI of 
1859. That section provides: 

“When a share or shares of an estate may 
be sold under the provisions of s. 13 ors 14, 
the purchaser shall acquire the share or 
shares subject to all encumbrances, and 
shall not acquire any rights which were 
not possessed by the previous owner or 
owners.” 

Now, this baing the position, the pur- 
chaser merely acquired the equity of rə- 
demption which was in defendant No l. it 
was contended on behalf of the learned 
Advocates appearing for responden:s Nos. 4, 
6 and 7 thatthe shares purchased by them 
are outside the one anna sıx pies odd morz- 
gaged to the plaintiffs There is no dıs- 
pute that only one anna six pies odd out cf 
two annas eight pies belonging to defena- 
ant No. 1 was mortgaged to the plantis and 
that the entire two annas eight pies belong- 
iag to defendant No. 1 was sold for arrears 
of Government revenue on 9th January, 1912, 
The learned Subordinate Judge in his 
judgment says. 

“There 18 nothing to show that the shares 
purchased by respondents Nos. 4,6 and7 are 
comprised within the one anna six pies 
share mortgaged by defendant No. 1 to tha 
plaintiffs. 

Inmy opinion this question must be re- 
investigated by the learned Subordinata 
Judge, The plaintiffs are entitled to re- 
cover possession ofone anna six pies share 
mortgaged to them. Ifthisshareis :n the 
possession of the defendant No.lthen the 
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plaintiffs will be entitled to recover 16 from 
defendant No.1. If, on the other hand, the 
learned Subordinate Judge comes tothe con- 
clusion that the share1s 1n the possession of 
respondents Nos 4 6 and 7,then the plaintiffs 
will be entitled to recover ıt from those 
respondents. 

It was contended on behalf of respon- 
dents Nos. 4, 6 and 7 that the plaintiffs! suit 
is barred by limitation. The learned Sub- 
ordinate Judge thought that the case 1s 
governed by the six years’ rule of limitation. 
But this conclusion 38, in my opinion, 
erroneous. The cuit 18 for recovery of 
possession and in my judgment the ]2 years 
rule must apply toa case of this nature 
Apart from this I am satisfied that the 
plaintiffs were actually 1n possession, at any 
rate, up to 1917 The plaintiffs have tender- 
ed ın evidence in this Court a rent decree 
obtained by them 1n 1917 1n respect of rent 
due to them from 1914 to 1917, I am eatisfi- 
ed that they were in possession up to 1917 
and that the suit is within time. 

Now I come to the plaintiffs! case in 
regard to Touz. No. 669. The entire touzı 
was sold on 7th June, 1920, and was pur- 
chased by Wahiduddin, who conveyed it 
to Musammat Alimunnissa respondent No.13. 
There 18 nodispute that Musammat Alimun- 
nissa has a share in Touzw No. 669 and this 
being the position she 18 1n. the position of 
a person who has by repurchase “recovered 
possession of the said estate after ıt had 
been sold for arrears under this Act,” 

Section 53, Act XI of 1859, lays down that 
a proprietor or co-partner purchasing or re- 
purchasing the estate after it had been 
sold for arrears under Act XI of 18559 
“shall by such purchase acquire the estate 
subject to all its encumbrances existing at 
the time of sale.” 

It was laid down in Mahomed Gazee 
Chowdhury v Pearee Mohun Mookerjee 
(1) that any co-proprietor purchasing an 
estate sold for arrears of Government 
revenue repurchases it subject to all its 
encumbrances existing at the time of 
sale even if the purchaser 18 a non-default- 
ing proprietor and the encumbrances were 
made by defaulting proprietors. In that 
case it was contended thatthe share was 
first purchased by Mr. Delanny who was 
not one of the proprietors who subsequently 
conveyed ıt to one of the proprietors. The 
plaintiff's case was that Mr Delanny was in 
fact abenamidar of the proprietor in ques- 
tion In dealing with the question Jackson, 
J , said as follows.— 


(1) 16 W. R. 136. 
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“There was in the first place an allegation 
on the part ofthe defendant that the pur- 
chase which was in the name of Mr. Delanny 
was not made benamee for him,and there has 
been an argument in this Court that the 
grounds upon which both the Oourts have 
come to the conclusion that such purchase 
had been benamee are not sufficient in law. 
But ıb 18 unnecessary to look to these 
grounds, beceuse under s, 53,Act XI of 1859, 
the very fact that Mahomed Gazse was 
formerly a co-proprietor and hassubsequent- 
ly repurchased this property, 18 sufficient 
to bringhim within the purview of that 
law, under which itis declared that such 
purchase is made subject to all the incum- 
brances existing at the time of sale,” 

The learned Advocate appearing on be- 
half of respondent No, 13 contended before 
us that the view taken ın the case which I 
have just cited is not an equitable one but 
it seems to me that we are dealing with an 
exceptional piece of legislation and what 
is termed an equitable construction of 
Statute is not applicable to a Statute of this 
nature. If the case falls within 8. 53 or s. 
54 of the Act, then those sections must 
have operation, however inequitable 16 may 
be on our part to give effect to those sections 
On the other hand if the case does not fall 
within either of those sections then the case 
will be governed by s. 37, however inequit- 
ableit may be. The questionis a simple 
one, namely, whether the case falls within 
the rule as laid down in s. 37, or within the 
provisos of s. 53 or s. 54 of the Aot. In my 
judgment the plaintiffs are entitled to a 
decree for possession of the disputed 
properties, 

I would, therefore, allow the appeal set 
aside the judgment and the decree passed 
by the Court below and give the plaintifie 
a decree for possession in respect of the 
disputed properties, ‘There will be no 
order for costs. On the question whether 
the shares purchased by respondents Nos. 4, 
6and 7 are comprised within the 1 anna 6 
pies odd m Touzt No. 227 mortgaged to the 
plaintiffs, both parties will be entitled to 
adduce evidence 1n the Court below. 

Adami, J.—1 agree. 

A. Order accordingly. 
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PATNA HIGH COURT. 
Otvin APPEAL No 401 or 1926 
May 7, 1929. 
Present —Mr. Justice Das and 
Mr. Justice Kulwant Sahay 
DHANNU LAL MARWARI—PLAINTIFF— 
APPELLANT 
Versus 
BANSIDHAR MARWARI—DEFENDANT— 
RESPONDENT 
Transfer of Property Act (IV of 1882), ss 11, 40 
—Sale of land—Restrictre covenant for beneficral 
enjoyment of vendor's other land—Enforeceability of 
such covenant agarnst transferee with notwce—Injunc- 
tion agawnst breach of covenant—Laches and ac- 
quaescence, effect of 
Unders 11 of the Transfer of Pioperty Act when 
a man relinquishes his entire interest in the pio- 
perty, reserving no night over it for himself or any 
other peison, he cannot atthe same time impose 
upon his transferee any condition iestraimng 
his enjoyment or disposition of the property 
But where for the beneficial enjoyment of one 
piece of 1mmoveable property the vendor stipulates 
that the vendee should enjoy another piece of such 
property ina particular manner the case stands on 
a different footing Unders 40 of the said Act, an 
obligation of this nature may be enforced against a 
transferee with notice thereof or a gratuitous trans- 
mee of the property afiected thereby [p 470, col 
l. . 


However, a person who is entitled to the benefit 
of a restrictive covenant may, by his conduct or 
omissions, put himselfin such an altered relation to 
the person bound byit as makes it manifestly un- 
just]for him to ask the Court to insist on its enforce- 
ment by injunction [p 470, col 2] 

Sayers v Collyer (1), followed. 


Appeal against a decree of ihe Addi- 
tional Sub-Judge, Bhagalpur, dated the 9th 
December, 1925. 


Messrs, Khurshed Husnan and Syed Noor- 
uddin, for the Appellant, 

Messrs. C. C. Das and G. N. Mukharjz, for 
the Respondent. 


JUDGMENT. 

Das, J.—In this suit the plaintiff 
claims a, mandatory injunction in regard 
to certain windows and apertures opened 
by the defendant in a building which he 
has recently constructed. The plaintiff 
bases his claim on para. 7 of an ekrarnama 
executed in his favour by one Ghanshyam 
Das. That paragraph provided as follows 

“That amongst us, the executants, 15 has 
been settled that whatever nalas and win- 
dows there are to the east of brick- built 
house would stand as they are, now there 
are three rooms on the first floor and each 
of these contains one window and the 
window in the northern room has got one 
tat (protector from rains) and in two rooms 
out of three in the ground floor there are 


DHANNU LAL V. BANSIDHAR MARWARI, 


469 


mokhas (apertures in the wall to let in 
light); these mokhas and windows would 
remain in fact, and there are four nalas ia 
the ground floor and four nalas in tha rocf 
of the first floor are 1n existance and vill re- 
main intact, In case the present hcuse -3 
pulled down and a new one erected in ita 
place the second party will have ther ght t» 
maintain only those openings and not more. ' 

Ghanshyam was the second parzy re- 
ferred toin the agreement. It appears tha; 
a certain plot of land with a bu:ldinz 
thereon belonged to Ghanshyam and ths 
plaintiff Dhannulal Marwari. There wers 
disputes and differences between them anc 
those disputes were settled by a compromis: 
by which a portion of the land tocethe: 
with a house that stood thereon was award- 
ed to Ghanshyam and a piece of partı lanc. 
to the east of the house just referred {> wa 
allotted to Dhannulal It is clear thet thc 
covenant in question was a restrictivc 
covenant for the beneficial enjoyment o 
that piece of land which was retained by 
the plaintiff, If nothing else 18 estab_ishec 
1n the case the plaintiff 18 entitled to erforce 
that covenant as against Ghanshyam or 
as against any one who takes the house fro. 
Ghanshyam with notice of the restr-ctive 
covenant, On 28th January, 1918, Ghan- 
shyam conveyed the house to the west of 
the vacant plot of land to the defendant 
and the plaintiff alleges that the deferdant 
demolished the old house which was aliotted 
to Ghanshyam and erected a new house 
and opened four windows on the ground 
foor and three windows and 21 aperzures 
on the first floor It appears that ir the 
old house there were no windows at al. on 
the ground floor and there were hree 
windows only on the first floor. 

The suit was resisted by the defendant 
on various grounds, one of these groinds 
being that he did not take the conveyance 
with notice of the restrictive coverant. 
This issue has been found against him and 
itis not contended before us on his behalf 
that the Courts below erred 1n coming t the 
conclusion that the defendant had notice of 
the restrictive covenant The first Court 
dismissed the suit substantially on the 
ground that the plaintiff was unable to snow 
"how they” that 18 to say the windows and 
apertures "have been builtin eontravenzion 
of the terms of the agreement and 1: so 
how many of them have been so built ” 

The conclusion in my opinion is nct a 
correct one, and 1$ must be said that the 
learned Additional Subordinate Judge 
bases his judgment on grounds other than 
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those advanced by the learned Munsif 
The learned Additional Subordinate Judge 
seems to have taken the view: “that the 
restrictions placed upon the respondent’s 
vendor in the matter of opening more 
windows or mokhas 1n case of new construc- 
tion were against the provisions of the 
Transfer of Property Act, and 16 was not 
possible to follow them to the letter.” 

Unfortunately the learned Subordinate 
Judge does not say which are the provisions 
of the, Transfer of Property Act that are 
contravened. Asa matter of facts ll and 
8 40, Transfer of Property Act, are quite 
clear. It is quite true that the general 
rule adopted in s. 11 1s that restrictions 
repugnant to interests created by a trans- 
fer may be wholly ignored: but para. 2,8 11 
enacts that: “nothing in this section shall 
be deemed to affect the right to restrain, 
for the beneficial enjoyment of one piece 
of immoveable property, the enjoyment of 
another piece of such property, or to 
compel the enjoyment thereof 1n a particular 
manner. 


Now the effect of s. 11, Transfer of Pro- 
perty Act, appears to be {this that when a 
man relinquishes his entire interest in the 
property, reserving no right over it for 
himeelf or any other person, he cannot at the 
same time impose upon his transferee any 
condition restraining his enjoyment or 
disposition of the property. Such a con- 
dition restraining the enjoyment of the 
property is repugnant to law and will not 
be regarded; but where for the beneficial 
enjoyment of one piece of immovable pro- 
perty the vendor stipulates that the vendee 
should enjoy another piece of such property 
in a particular manner the case stands on 
a different footing. Section 40 provides 
that an obligation of this nature, that is to 
say an obligation arising out of a restrictive 
covenant, may be enforced against a trans- 
free with notice thereof or a gratuitous 
transferee of the property affected thereby, 
but not against a transferee for considera- 
tion and without notice of the right or 
obligation, nor against such property in 
his hands. It seems to me, therefore, that 
the view taken by the learned Addi- 
tional Subordinate Judge on this point is 
not correct. 


But the learned Subordinate Judge 18 on 
stronger grounds 1n diemiesing the suit on 
the finding that the plaintiff has lost his 
right to the equitable relief which he claims 
in this action by acquiescing in what has 
actually been done by the defendant. On 
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this point, the learned Judge 
follows: 

“I do not see why the appellant should 
not have asked for this ‘namely for the 
relief which he now claims in the action’ 
as soon as the construction of windows in 
excess of the number mentioned in the 
ekrarnama had begun. He was silently 
keeping quite till the building was com- 
pleted and did not take any steps to prevent 
such course by injunction. As he stood 
by and allowed construction of the windows 
and openings without any objection he 
has lost the mght which he might have 
had and the Oourt would not grant him any 
relief." 

It is obvious that this finding being a 
finding of fact must be regarded by us as 
conclusive. Mr. Khurshed Husnain con- 
tended before us that as the defendant 
knew perfectly well that he was not entitled 
to open 80 many windows and apertures in 
his new house, the doctrine of acquiescence , 
has no application I do not agree with 
this argument. The case of Sayers v. 
Collyer (1) is a conclusive answer to the 
argument. In that casethe defendant had 
expressly covenanted with the vendors and 
with the purchasers of the other lots of 
land sold by the owners of the estate to 
different persons not to build a shop on 
his land, nor to use his houseas a shop or 
to carry on any trade thereon. It is 1mpos- 
sible to contend that the defendant did 
not know of the covenant into which hehad 
expressly entered, but nevertheless he was 
using his house as’ a beer shop and the 
plaintiff who was the purchaser of one of 
tbe lots brought an action against the de- 
fendant on the covenant. The question 
which wasargued on behalf of the defend- 
ant was whether the plaintiff had lost the 
right to enforce the covenant either by 
injunction oor damages through his 
acquiescence in the proceedings of the 
defendant. Bowen, L J., in dealing with 
the point said: “that a person who 15 entitled 
to the benefit of a restrictive covenant 
may, by his conduct or omissions, put him- 
self in such an altered relation to the 
person bound by it as makes 1t manifestly 
unjust for him to ask a Oourt toinsiston 
its enforcement by injunction " 

Substantially the same view was taken 
by Fry, L.J. Our own Statute makes the 
position perfectly clear. Section 55, 
Specific Relief Act, gives a discretion to a 
Court to grant a mandatory injunction to 


(1) (1885) 28 Ch. D. 103; 54 L. J. Ch. 1; 494. P. 244; 
33 W.R. 91; 51 L, T, 723. 


says as 
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compel performance of certain acts. Sec. 
tion 56 provides that an injunction cannot 
be granted when, amongst other grounde, 
the conduct of the applicant or his agent 
has been such as to disentitle him to the 
assistance of the Oourt. The leacned 
Judge in the lower Appellate Gourt has 
taken the view that the case is not one 
in which he should exercise his discretion 
in favour of the plaintiff. In my view 
the finding of the learned Judge on this 
point is conclusive so far as this Court is 
concerned. > 
d8Lhe appeal fails and must be dismissed 
with costs. 

Kulwant Sahay, J.—I agree. 

A. Appeal dismissed, 


PATNA HIGH COURT. 
Orvin AEPEAL No, 614 or 1927, 
June 7, 1929. 
Present —Mr. Justice Kulwant Sahay. 
[MOHAN BHAKAT-PrAINTIFF— 


L APPELLANT 
versus 
JAGDAYAN PANDE-— DEFENDANT— 
RESPONDENT. 


Limitation Act (IX of 1908), Sch I, Art lbh 
Mortgagor and mortgagee—Adverse possession agatnst 
mortgagor after execution of mortgage—Surt for pos- 
session by mortgagee purchaser—Limaitation 

A person who acquires title by adverse posses- 
sion against a mortgagor after the execution of the 
mortgage 1s bound by the mortgage and a deciee 
obtained on the mortgage would give the mort- 
gageo a valid title as against such person [p 472, col 


A executed a mortgage to B ın 1908 B purchas- 
ed the property ın execution of a deciee on the 
mortgage, obtained delivery of possession thiough 
Court in 1922, andinstituted a suit for possession 
against the defendant ın 1925 There was evidence 
to show that A was in possession in 1908 when 
he executed the mortgage but there was no evi- 
dence to show that either A or B was in possession 
within 12 years of the date of suit 

Held, that the suit for possession was not} barred 
by limitation [p 472,col 2] 

Appeal from appellate decree of the 
Sub-Judge, Manbhum, dated the 4th 
February, 1927, 

i Mr. S.C. Mazumdar, for the Appel- 
ant. 

Mr. A K. Roy, for the Respondent. 

JUDGMENT.—This 1s an appeal by 
the plaintiff against the decision of the 
Subordinate Judge of Manbhum modify- 
ing the decision of the Munsif of Dhanbad 
and dismissing the plaintiff's suit in res- 
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pect of the lands claimed except as regards 
certain mahul trees. 

The plaintiff'scase was that the londa 
in dispute formed a raryatı holing of 
one Chamu Manjhi. Defendants Nog l und 
2 are the sons of Chamu Manjhi an! de- 
fendants Nos 3and 4 are his grandsons. 
The other defendants excepting defendant 
No 8 claim to be mortgagees of the pro- 
perty in dispute subsequent to the mori- 
gage of 24th July, 1908 executed by Chamu 
in favour of one Tanu Dass. Defendart 
No. 81s the 1aradar of the village from 
the proprietor and he stands in the shoes 
of the proprietor The plaintiff alleged 
that Ohamu executed the mortgage cn 
24th July, 1908 ın respect of the disputed 
property in favour of Tanu Das and subs2- 
quently Tanu Dass assigned the murtgage 
to the plaintiff. The plaintiff instituted 
a suit to enforce the mortgage end o»- 
tained a mortgage decree and in exscution 
of the decree he purchased the mo-tgaged 
property on 18th April, 1922, and took 
delivery of possession through Court on 
9th July, 1:22. The plaintiff says that 3e 
was ın possession for a short time but tkat 
the defendants dispossessed him ın Sraban 
1329, shortly after he had obtained delivery 
of possession and during the settlement 
proceedings the defendants conspired zo- 
gether and succeeded in getting their 
names recorded in the Record of Rights. 
The plaintiff accordingly instituted the 
present suit fora declaration of hs ti:le 
and recovery of possession. 

We are here concerned with the deferce 
of defendant No. 8 alone The defence of 
the other defendants was foundto be unten- 
able and they did not appeal against ihe 
decree of the learned Muneif. The only 
appellant in the lower Appellats Court 
was defendant No 8 namely, the zjaracar 
of the village His defence was that as 
regaide the properties in plot No 3 they 
constituted his main land and he bad been 
in possession since he got his ware of the 
entire village on 2nd July, 1508 He 
claimed the properties in lots Nos 2 and 6 
ofthe plaint as lands reclaimed by him 
over which he had acquired raryatı interast 
long before his «ara and he claimec certain 
mahul trees in lot No 5 as belonging to 
the proprietor and he claimed to bein 
possession thereof as representing the 
proprietor 1n his capacity of 1Jaradar 

Both the Courts below have fornd tkae 
the title to these three classes cf lardt 
claimed by defendant No. 8 was in ths 
plaintiff. They have concurrently found that 
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they formed a part of the raiyati interest of 

hamu and were included in the mortgage 
executed by him on 24th July, 1908, in favour 
of Tanu Das and that the present plaintiff 
by the assignment of the mortgage taken 
by him had acquired the title of the mort- 
gagee and 1n execution of the decree obtained 
on the basis ofthe mortgage he had pur- 
chased the threeclasses of property men- 
tioned above There can be no doubt, there» 
fore as regards the title of the plaintiff in 
respect of these properties. The only ques- 
tion was as regards limitation. 

The learned Munsif found that Chamu 
was ın possession of the disputed property 
within 12 yeara of the suit. The plaintiff's 
right to take possession accrued after his 
purchase in April 1922 and delivery of pos- 
session in July, 1922 which was within 
three years from the date of the suit. There 
was, therefore, no questionas regards the 
plaintiff being entitled to a decree for posses- 
sion unless ıt was shown that Chamu had 
lost title to the property by adverse posses- 
sion of the defendant onthe date of the mort- 
gage. The Muneif came to a clear finding 
that Chamu was in possession on the date 
of the mortgage 1n favour of Tanu Das. He 
further found that Chamu was in posses- 
sion up to sometime in thecold weather 
of 192122. Upon this finding he held that 
‘the suit was within the period of limitation 
and gave decree to the plaintiff. 

The learned Subordinate:Judge, however 
has come to the finding that the plaintiff has 
failed to establish that he was in possession 
within 12 years before the date of the suit. 
So far as the plaintiff's possession 18 con- 
cerned ıt is clear that he was not in pos- 
session before 1922 because possession was 
delivered to him by Court in July 1922, 
What the learned Subordinate Judge per- 
haps meant to find was that the plaintiff 
has not been able to prove that the mort- 
gagor Ohamu had been in possession of the 
property within 12 years of the suit and 
in my opinion this finding is not sufficient 
to dismiss the plaintiff's suit on the ground 
of limitation It is contended that if Chamu 
was 10 possession on the date of the mort- 
gage then the mortgage to Tanu was a valid 
moitgage and the decree on that mortgage 
obtained by the plaintiff wasa good and 
valid decree and the plaintiff acquired a 
good titie by his purchase 1n execution of the 
mortgage decree and would be entitled to 
possession. The fact that Ohamu was 
turned outof the mortgaged property can- 
notin any way affect the title of {the mort- 
gageeif on thedateof themortgage the mort- 
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gagor wastin possession, The learned Adyo- 
cateon behalf ofthe respondent concedes that 
if Ohamu was in possession on the date of 
the mortgage, then the plaintiff is entitled 
to a decree for possession As I have 
said the finding of tbe learned Munsif 
was clear on the point that Ohamu was in 
possession on the date of the mértgage, The 
learned Subordinate Judge does not dis- 
turb that finding; allthat he finds is that 
it was not proved that Chamu was in pos- 
session within 15 years of the suit. This 
finding is not sufficient to dismiss the suit 
on the ground of limitation. If the defend- 
ant has aecquiied title by adverse posses- 
sion against Ohamu after the execution 
of the mortgage, then he would be bound 
by the mortgage and the decree obtained 
on the mortgage would give the plaintiff 
a title as against defendant No 8. 

Itis contended on behalf of the respon- 
dent that the case should be remanded to 
the learned Subordinate Judge fora clear 
finding whether Chamu was in possession 
onthe date of the mortgage Although the 
learned Subordinate Judge has not come to 
a clear finding on that point, but the whole 
tiend of his judgment goes to show that 
Chamu was 1n possession on the date of the 
mortgage. As I have said the learned Mun- 
sıf had come to this finding and the learn- 
ed Subordinate Judge does not disturb that 
finding, His findings 1n connexion with the 
plaintiff's titlein respect of plots Nos 42 and 
58 arein these words. 

“Consequently I am of opinion that the 
Jearned Munsif was right ın finding that plot 
Nos. 42 and 58 (Natun Hir) were included 
in plaintiff's title-deeds and were in pos- 
session of Ohamu Majh1 as his khandit.” 

Having regard to all the findings of the 
learned Subordinate Judge there can be no 
doubt that the possession of Chamu was 
subsisting on the date of the mortgage. Had 
Chamu not been in possession the Sub. 
ordinate Judge could not have come to the 
finding that the mortgage to Tanu Dass was 
a valid mortgage ìt 18 not necessary to 
make aremand for a finding on the point, 

Iam, therefore, of opinion that the view 
taken by the learned Subordinate Judge on 
the question of limitation cannot be sustain- 
ed. Having regard to the fact that the 
mortgagor was ın possession on the date of 
the mortgage and to the fact that the title 
of the plaintiff to recover possession accru- 
ed in July 1y22 and the suit having been 
brought in February 1925 there can be no 
question of limitation. 

The result 15 that the decree of the 
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learned Subordinate Judge will be set 
aside and that of the learned Munsif res- 
tored. The plaintiff is entitled to the 
costs throughout. 

A. Appeal allowed. 


PATNA HIGH COURT. 
O1viL Appgau No. 1175 or 1927. 
June 10, 1929. 
Present .—Mr. Justice Das and 
Mr. Justice Kulwant Sahay. 
SITA MAJHI AND OTBERS— 
APPELLANTS 
versus 
KARTI MODI—RESPONDENT. 

Chota Nagpur Tenancy Act (VI oy 1908), s 16 (4) 
—Under-raiyat —Demal of landlord's title—Surt for 
ejectment—J urisdaetion of Cw Court—Proper remedy 
of landlord 

A landlord sued in the Civil Court to eject an 
uhder-raiyai The suit was decreed by the trial 
Court on the ground that the defendant haa imn- 
curred forfeiture as he had denied the  plaimtifi's 
title The lower Appellate Court held that the 
suit, beg one to eject a tenant, did not lie im the 
Civil Court On second appeal 

Held, that under s 46 (4) of the Chota Nagpur 
Tenancy Act the remedy of the plaintiff was by 
way of an application within three years afte: the 
expiration of the period for which the lease was 
granted, to the Deputy Commissioner to put the 
PAR in possession, and the suit was not maintain- 
able. 

Appeal from the appellate decree of the 
Sub Judge, Manbhum, dated the 28th June, 
1927. 

Mr. A N.Das, for the Appellants 

Mr. S. C. Mazumdar, for the Respon- 


dent. 


2 


JUDGMENT. 

Kulwant Sahay, J.—The plaintiff- 
appellant conceded before the learned 
Subordinate Judge that the defendant was 
his under-ratyat The Munsif also found 
as & fact on a consideration of the evidence 
that the defendant was an under razyat. 
The learned Munsif decreed the suit on 
the ground that because the defendant 
had denied the title of the plaintiff, there- 
fore, he had ineurred forfeiture. The 
learned Subordinate Judge has pointed 
out that a suit to eject a tenant does not 
lie in the Civil Court. Under s 46 (4), 
Chota Nagpur Tenancy Act the remedy of 
the plaintiff was by way of an application 
within three years after the expiration of 
the period for which the lease was granted 
tothe Deputy Commissioner to put the plain- 
-tff in possession, The learned Subordinate 
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Judge wasright in holding that in tke 
circumstances the suit for ejectment 
against the defendant who was an under- 
rawat was not maintainable in the Oivil 
Court 

This appeal 18 dismissed with costs. 

Das, J.—I agree 

A, Appeal dismissed. 


— 


PATNA HIGH COURT. 
FrssT Orvin AppsaL No 28 or 1929. 
June 25, 1929, 

Present —Mr Justice Fazl Ali and 

Mr Justice Ohatterj1 
SUFAL CHANDRA SAHU— 
APPELLANT 
versus 
SAILA BALA DASI—RESPONDENT, 

Sonthal Parganas Act (XXXVII oy 1855), s . - 
Bengal Regulation (V of 1898), s 1ó—A ppeal fr m 
probate proceedings ın Sonthal Pas ganas—Piopei 
forum—Patna High Court or Commissioner rf 
Bhagalpur—'Suw', whether includes probate proceca- 
7n 

i proceeding under the Piobate and Administ.a- 
tion Act is a ‘suit’ inthe sense in which that cx- 
pression is used in s 2 ofthe Sonthal Parganas Act 
XXXVII of 1855 and s 15 (1) of Bengal Regulation 
Y of 1893 [p 474,col 1] 

Appeals arising out of probate proceedings in tne 
Sonthal Parganas in which the subject-matter of 
the dispute exeseds the value of Rs 1,000 shou.d, 
theretore, be instituted in, and disposed of by, the 
Patna High Court and not by the Commissioner of 
the Bhagalpur Division ip 470, cols 1 & 2] 

The word “suit” should not be taken to be synony- 
mous with an action but is aterm of much wicer 
significance [p. 474, col 2] 

Mr. S C Mazumdar, for the Appellant, 

Mr S. N. Banerjee, for the Respondent. 

JUDGMENT,—The only questicn 
which we are called upon to decide at this 
stage 18 whether the present appeal is 
entertainable by the Commissioner of the 
Bhagalpur Division or by the High Court 
and the question has arisen in this way. 

The appellant applied for the Probate of 
a Will to the District Judge of the Santhal 
Parganas and his application was rejected 
He thereupon appealed to this Court and 
his appeal was admitted on 8th February, 
1929. On 10th Apri, 1929, the District 
Judge, of theSanthal Parganas 1n the letter 
with which he forwarded the record of the 
ease to this Court raised the point that 
under s. 15, Regulation V of 1893, the Com- 
mussioner of the Bhagalpur Division and 
not the High Court at Patna would appe.r 
to be the High Court of the Santhal Par. 
ganas in probate proceedings, The view taken 
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by the learned District Judge was also 
supported by the learned Advocate for the 
respondent before the Registrar and so the 
matter has been placed before the Bench. 

Now, 8. 15, cl (1),Regulation V of 1893, on 
which the learned District Judge as well as 
the learned Advocate for the respondent 
rely runs as follows :— 

“Subject to the provisions of the first 
proviso tos 2, Act of XXXVII of 1855 and 
of s. 10 of thisRegulation with respect to the 
jurisdiction of the High Oourt of Judicature 
at Fort William in Bengal in relation to 
guits cognizable by Courts established under 
the Bengal, Agra and Assam Civil Courts 
Act, 1&87 and subject also to the provisions 
of sub seetion (3), and of any other enact- 
ment for thetime being 1n force, the Court of 
the Commissioner shall, for the purposes 
ofall enactments relating to civil jurisdic- 
tion for the time being 1n force, be deemed 
to be the High Court for the Santhal Par- 
ganas.” 

It is clear from the language of the 
section itself, that 1618 to be read along 
with the first proviso to s. 2% of Act XXXVII 
of 1855 which runs as follows :— 

“Provided that all civil suits in which 
the matter in dispute was exceeding the 
value of Rs. 1,000 shall be tried and 
determined according tothe general laws 
and regulationsin the same manner as if 
this Act has not been passed.” 

Thus the only question which has to be 
decided by us is whether a proceeding 
under the Probate and Administration Act 
i8 oris not acivil suit in the sense in 
which theexpressionis used in s 2 Act 
XXXVILI of 1855 because 1t 18 not disputed 
that this word "suit" as used in that Act 
would include an “appeal” andit 1s also 
not seriously questioned that if the pro 
ceeding is held to be a suit it 18 a suit in 
which the matter in dispute exceeds the 
value of Rs 1,000 

Now, the word “suit” has not been defin- 
ed, so far as weare aware, in any Indian 
Statute or enactment In Wharton's Law 
Lexicon it 1s said to mean. “an action in 
the Supreme Court, or a proceeding by 
petition in the divorce branch of that 
Court, a prosecution, a petition to a Court.” 

This is hardly a definition of the term, 
but ıt shows at any rate that the word 
“suit” is wider in meaning than "action" 
and may include, applications ofa certain 
character In Murray’s New English 
Dictionary there ıs anote (which 18 ap- 
parently quoted from the Encyclopzslia of 
Laws of England) to the effect that "suit" 
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is a term of wider signification than action 
and ıt may include a proceeding ona peti- 
tion. In Halsburys Laws of England 
again (Vol.I page 3, noteh) we find it 
noted that a “suit” is an original proceed- 
ing between a plaintifiand defendant and 
theterm is a wider one than “action.” 
Similarly in Hurro Chunder Roy Chowdhury 
v. Sooradhonnee Debra (1) (at page406*) Sir 
Barnes Peacock, O J., has pointed out that 
the word "suit" doesnot necessarily mean 
an action nor do the words ‘‘cause of 
action” and “defendant” necessarily mean 
a cause upon which an action has been 
brought or & person against whom an 
action has been brought in the ordinary res- 
tricted sense of the words. 

“Anyi proceeding in a Court of Justice" 
adds his Lordship, “to enforce a demand is 
a suit; the person who applies to the Court 
isa suitor for relief; the person who 
defends himselfagainst the enforcement of 
the relief sought isa defendant; and the 
claim, 1f recoverable, 18 a cause of faction.” 

It may be observed here that when Sir 
Barnes Peacock said that any proceeding 
in a Court of Justiceto enforce a demand 
16 asuit he did not evidently mean to give 
an exhaustive definition of the word “suit” 
because 1t 18 doubtful whether most of what 
are known as declaratory suits can, strictly 
speaking be considered to be suits for the 
enforcement of a demand. It is, however, 
sufficient for our purposes to point out that 
it has been held even 1n this country by no 
less an eminent Judge than Sir Barnes 
Peacock that the word ‘suit’ should not be 
taken tobe synonymous with an action but 
isaterm of much wider significance. In 
Bhoopendro Narain Dutty Baroda Prosad 
Roy (2) ıt was again very clearly pointed 
out that the word suit" under ss 51 to 55, 
Bengal Act IX of 187918 not to be limited 
to what 1s usually called “regular suit” and 
the learned Judges whodecided that case 
observed as follows: 

"Ithas been argued before us.by the 
Counsel for the respondent that the word 
‘suit’ in that part, 12e, Part VII of Bengal 
Act IX of 1879, must mean what 18 usually 
called a ‘regular suit,’ and cannot refer to 
proceedings of the nature now before us, 
in which the ward seeks to have his name 
substituted for that of his mother, and the 
decree obtained by his father executed, 
We regret that we sre unableto accept this 
argument. The word ‘suit’ in this Act 

(1) 9 W. R 402, B L R. Sup Vol. 985. 

(2) 180 500 

“Page of 9 W. R.—[Ed ] 
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has not the narrow significance attached to 
the word ‘action’ in English Law, and as 
Sir Barnes Peacock pointed outina Fall 
Bench decision of this Court Hurro Chunder 
Roy Chowdhury v. Sooradhonnee Debra (1) 1t 
embraces all contentious proceedings of an 
ordinary civil kind whether they arise in a 
suit or miscellaneous proceedings.” 

Now, there is nothing in the proviso to 
g. 2, Act XXXVII of 1855, to suggest that 
the word “surt” as used there was intended 
to be used in the restricted sense in which 
“action 18 used in English Law or the ex- 
pression “regular suit" is usedin this 
country. The probate proceedings are 
generally conducted on the same lines asa 
regular suit and the same procedure more 
or less applies to them. This 18 s0 because 
s. 141, Civil Procedure Code provides 
generally that the procedure of a regular 
suit shall be followed, as far asit can be 
made applieable 1n all proceedingsin any 
Court of civil jurisdiction. and s, 83, Pro- 
bate and Administration Act specifically 
provides that ın any case before the Dist- 
rict Judge in which there is contention, the 
proceedings shall take, as nearly as may be 
the form ofa suit according to the provi- 
sions of the?Code of Civil Procedure in 
which the petitioner for a Probate or Letters 
of Administration, as the case may be, shall 
be the plaintiff and the person who may 
have appeared as aforesaid to oppose the 
grant shall be the defendant. In fact we 
find that 1n the present case the decree of 
the Subordinate Court refers to the prc- 
ceedings as "Probate Suit No. 5 of 1928" 
and the operative portion of the decree 
runs thus: 

“This suit coming on this the eleventh 
day of September, 1928, for final disposal 


it 18 ordered and decreed that the applica- 
tion for probate ,is rejected," 

We do not think, therefore, that we will 
be justified in holding that a probate pro- 
ceeding 1s not a suit in the "sensein which 
the word has been used 1n Act XXXVII of 
1855 or Regulation V of 1893. 


The learned Advocate for the respondent, 
however, relies principally on three deci 
sions which according to him support the 
view that a proceeding under the Probate 
and Administration Actis nota suit. One 
of theseis a decision given by the Calcutta 
High Oourt in Arunmoyi Das v. Mohendra 
Nath Wadadar (3) in which the question 
arose asto whether acertain Will having 
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been construed ın a particular way in a pro- 
ceeding for Letters of Administration by tae 
Oouit of North Western Provinces, the 
decision of that Court 1n the administration 
proceedings would operate as res judicata 
and bar a suit which was subsequently 
filed and inwhich amongst other things 
there was also & prayer for the construction 
of that particular Will. In that case ıt was 
observed by the learned Judges of the 
Calcutta High Court that a proceeding 
under the Probate and Administration Act 
was not a suit properly socalled but took 
the form of asuit according to the provi- 
sions of the Civil Procedure Code. Again 
in Sundrabaa Saheb v. Collector of Belgaum 
(4) a question arose as to the valuation of 
the Pleader's fee in a proceeding for pro- 
bate and Chandavarkar, J., in dealing with 
the matter observed as follows 

“The point has been urged before us and 
its determination depends upon the ques- 
tion whether probate proceedings both 
original and appeal, fall within the mean- 
imgofa ‘regular euit' soas to come with- 
in the purview of s. 7. of Act I of 1846, The 
learned Government Pleader contends that 
they areand reliesupon s. 83 ofthe Probate 
Act (V of 1881) The language, however, 
of that section 1s far from lending support to 
the contention. The section does not say that 
proceedings for probate are ‘a regular suit’ 
or that they shall be treated assuch for all 
purposes. It provides that ‘they shall 
take as nearly as may be the form of a suit, 
according to the provisions ofthe Coda of 
O1vil Procedure’ This would show that 
probate proceedings do not, under the 
ordinary law, fall within the description of 
a ‘regular suit’, 16 18 by virtue of s. 83 that 
they are brought within that category; and 
they are so brought, not 1n point of faci but 
only ın point of form, for the limited pur- 
pose of applying to them 'as nearly as 
may be’ the provisions of the Code of Oivil 
Procedure. These restrictionsleave sull a 
difference between ‘a regular suit? and a 
testamentary suit,” 

Now, 1n our opinion neither of these two 
decisions really help the respondent aa all 
that has been emphasized there is that 
there 18 difference between a proceeding in 
probate and a regular suit. But this :8 not 
thesame thing as saying that a probate 
proceeding cannot be described generally 
asasuit In fact Chandavarkar, J., himselr 
has referred 1n his decision to the probate 
proceeding as a testamentary suit, 


(4) 2 Ind. Cas, 283, 33 B. 256, 10 Bom, L. R. 1197. 
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The third case relied upon by the learned 
Advocate for the respondent is that of 
Upendra Chandra Singh v, Charanjit Singh 
(5). That wasa miscellaneous appeal 
against the order of the Subordinate Judge 
of Bhagalpur, and if came up before a 
Bench of this Court consisting of Das and 
Foster, JJ. Thejudgment in the case was 
delivered by Das, J., and Foster, J., merely 
concurred in the final order. One of the 
questions which was argued before the 
Oourt was whether the word “suit” in 8.5 
of the Santhal Parganas Settlement Regula- 
tion of 1872 included proceedings in execu- 
tion of the decree madeina suit and the 
question wasanswered in the negative by 
Das, J. Ithas been pointed out by the 
learned Advocate for the appellant thatin 
another case Baryulal Marwarr v. Thakur 
Prasad Marwari (6) 16 was held by Adami 
and Kulwant Sahay, JJ., that an applica- 
tion in a pending execution proceeding 13 
a guit within the meaning of s. 5, Santhal 
Parganas Regulation III of 1872, and that 
the view of Das, J., cannot be easily recon- 
ciled with that decision. However, that 
may be, a proceeding in execution which 
19 a continuation of the suit 1s quite differ- 
entin character from a proceeding under 
the Probate and Admunistration Act and 
this was recognised asearly asin the year 
1694 in the case of Thakur Prasad v Fakir- 
ullah (7). There the question arose as to whe- 
ther s. 647 of the old Civil Procedure Code 
did or did not apply to proceedings in exe- 
cution and the Judicial Committee in 
answering the question in the negative 
made the following observation’ 

“Their Lordships think that the proceed- 
ings spoken ofin 8. 647 include original 
matters ın the nature ofsuits such as pro- 
ceedings in oprobates, guardianships, 
and so forth and do not include execu- 
tions.” 

We are thus unable to hold that the 
word “suit” as used in's 15, Regulation V of 
1893 and s.2, Act XXXVII of 1855 does 
not include a proceeding under the Probate 
and Admunstration Act. This being our 
view we must hold that the present appeal 
is entertainable by this Court and not 
by the Commissioner of the Bhagalpur 


Division. ; 
We may mention that the view we have 


(5) 98 Ind. Cas 791, 5 Pat 714, A I. R, 1927 Pat, 38, 
BP LT 292 
(6) 90 Ind, Cas. 262, AIR 1926 Pat. 33, TP L 
153. 
(7) 17 A 106, 22 1. A. 44, 6 M, L, J.3, 6 Sar. P, O 
3, 526 (P. O.). 
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taken is in consonance with the long estab- 
lished practice which has not been ques- 
tioned so far and according to which all 
appeals arising out of probate proceedings 
1n the SanthalParganasin which the subject- 
matter of the dispute exceeds the value of 
Ra. 1,000 have been instituted in and dis- 
posed of by this Court. 
A. Appeal allowed. 


PATNA HIGH COURT. 
SgcoNp CIVIL Aepgat Nos 950 to 955, 
896 AND 953 or 1926, 

February 25, 1929 
Present.—Mr. Justice Das and 
Mr. Justice; Fazl Ali. 

NIRMAL KUMAR AND ANOTBER— 
PLAINTIFF8—APPELLANTS 
versus 
GAURI PRASAD SINGH—Dzerenpant 
— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss 80 (b), 85— 
Enhancement of 1ent—Quality of land, whether can 
be considered—S 35, scope of—Duty of Courts to be 
gust to Landlords 

Whether the land 1s good or bad has nothing 
whatever to do with the question of enhancement 
of rent under s 30 (b) of the Bengal Tenancy Act (p. 


477, col 21 7 
Reshee Case Law v Chintamoni Dalar (1), rehed 


on 

Section 35 of the Bengal Tenancy Act does not 
give the Courts an unrestricted discretion to de- 
prive the landlords of what ıs justly and properly 
due to them [ibid] 

Though a Court may be generous to the tenant 16 
must at the same time be just to the landlords, 
[brd ] ! , 

Second appeal from a decision of the Dis- 
trict Judge, Shababad, dated the 7th April, 
1926. 

Mr. S. N. Bose, for the Appellants 

Mr. Bhuvaneshwar Prasad Sinha, for the 


Respondent. 


JUDGMENT. . 

Das, J.—These analogous appeals arise 
out of suits instituted by the appellants for 
enhancement of rent under e. 30 (b), Bengal 
Tenancy Act. The Oourt of first ın- 
stance enhanced the rent at the rate of 0-4 6 
per rupee. He thought that according to the 
rules laid down ins. 32 of the Act "therate 
would notbe less than this,” but he granted 
enhancememt at the rateof 0-4-6 per rupee 
on the ground that enhancements of other 
holdings in the village have been allowed 
at that rate. On appeal the learned District 
Judge for all practical purposes reversed 
the decision of the Court of first instanca 
and allowed enhancement at therate of 
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0-2-0 in the rupee and directed “the same 
to be gradual, «e, the rent shall rise at the 
rate of six pies in the rupee every year 
tillthe maximum of two annas in the rupee 
is reached.” 

In taking this view the learned District 
Judge acted upon his reading of the Com- 
missioner's report which according to him 
found that “the major part of the lands was 
found to beunculturable, full of thorns 
and bushes and jungly and partly sandy.” 

In a latter part of his judgment he says: 
"there could not be any gainsaying that 
ihe lands for the most part were barren and 
unfit for yielding good or even moderate 
crops.” 

He referred to the case of Reshee Case 
Law v. Chintamons Dalar (1) upon which 
the learned Munsif based his decision 
without makingany attempt to formulate 
an answer to that decision. 

It is necessary first to consider whether 
the learned District Judge is right in his 
view thatthe majorpartof the lands has 
been found by the Commissioner to be un- 
culturable Nowin Suit No, 74 of 1925 out 
of which Second Appeal No. 950 of 1926 
arises we are concerned with 244 bighas 16 
cottas of land. The tenants held this large 
block of land at a rent of Rs 586 per annum. 
The defendants in their written statement 
contended thatout of this area 19 bighas 
were jungle and 28 bighas 7 coitas were 
uneulturable. The Commissioner has found 
that 19 bighas, 18 jungle and only 7abighas 
8cotias unculturable. In other words, the 
Oommussioner has found that out of 244 
bighas 16 cottas, 26 bighas 8 cottas are not 
culturable lands, In Smt No. 76 of 1925 
out of which Second Appeal No. 951 of 1926 
arises, the tenants held 25 bighas 8 cottas 
ata rentof Rs, 54 per annum. They con- 
tended ın their written statement that 15 
bighas out of the area held by them was 
waste land. The Commissionerjreports that 
only one bigha 5 cottasis unculturable. 
In Suit No. 78 of 1925 out of which Second 
Appeal No. 952 of 1926 arises, the tenants 
held 38 bighas 13 cottas of land. The ten- 
ants did not in their written statement 
allege that any portion of the lands held 
by them was unculturable, but they did 
contend that the lands were of a bad quality 
and that, therefore, rent should not be en- 
hanced. The Commissioner found that no 
portion of these lands 15 uneulturable. 
Having regard to what the tenants them- 
selves stated in their writtten statement 


(1) 70 Ind. Oas 535, A, I. R 1922 Cal. 510, 36 0. L, 
J. 305; 27 O. W. N. 962, 


KRISHNA MAHARANA 9. EMPEROR. 


47° 


and what the Commissioner has actually 
found, it is inmy opinion ridiculous to 
suggest that “the major part of the lands 
was found to be unculturable full of thorns 
and bushes and jungly and partly sandy. 

This being the position the judgment of 
the learned District Judge cannot be 
sustained I would further point out that 
whether the land 1s good or bad has no- 
thing whatever to do with the question of en- 
hancement unders 30 (b), Bengal Tenancy 
Act, and I think that for this propositicn, 
the decision to which the learned Munaif 
refers 1s ample authority. 


There is a tendency 1n the Subordinate 
Courts to rely upon s. 35, Bengal Tenancy 
Act, as giving them unrestricted discretion 
to deprive the landlords of what 1s justly 
and properly due to them. For mysel. I 
deplore this tendency, for, though a Court 
may be generous to the tenant, 1t must at 
the same time be just tothe landlords. 1 
would allow the appeals, set aside the jucg- 
ment and thedecrees passed by the Court 
below and remand the cases to that Oourt Zor 
disposal according to law. 


Fazl Ali, J.—I agree. 


A. Cases remanded 


PATNA HIGH COURT. 
OniMINAL APPEAL No 3 or 1929, 
July 23, 1929. 

Present :—Mr. Justice Dhavle 

and Mr. Justice Fazl Ah, 
KRISHNA MAHARANA--ACCUSED — 
APPELLANT 
versus 
EMPEROR—Opposirs Panty, 

Penal Code (Act XLV of 1860), ss 76, 861—Seauc- 
tron—Honest beliy that gul was above 16 years, uhe- 
ther good defence—‘Seduction’, meaning of—Previous 
antwnacy, ejfect of —Evidence Act (I of 1872), s ^14 
(g)—Non-productvn of material witness, effect of, 

An honest belief that the girl enticed wasover 16 
years of age 1s not a good deferice to a charge unJei 
8, 361, Penal Code p. 478, col 2.] 

R, v Prince (1), distinguished 

Because a man may have induced a girl to sar- 
render her chastity to him once 16 cannot be held 
that he does not commit an offence under s. 331, 
Penal Code, when he subsequently persuades her tg 
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leave her parents and follow him to have illicit. mter- 
sourse with him [p. 479, col 1] 

Kung-Emperor v. Nga Tz Ta (2) followed 

If a witness ıs not called by the prosecution, which 
it was the duty of the prosecution to call, what 
happens is at the most that theie arises a presump- 
tion that 1f the witness had been called, he would 
not have supported the prosecution case Failure to 
call such a witness 18 not, however, fatal to the case of 
the prosecution. [p 480, col 1] 

Wherea Judge left ıt to the Jury to say for them- 
selves how far the failure of the prosecution to calla 
witness wasso material as to 1aise in their minds a 
reasonable doubt as to the prosecution evidence 
5 pels, that there was no misdirection |p 480, col 


Mr. A. Dutt for Mr. D. P. Das Gupta, for 
the Appellant. 
The Government Pleader, for the Crown. 


JUDGMENT. 

Dhavle, J.—The appellant has been 
sentenced to three years rigorous impri- 
sonment under s. 366, Indian Penal Code 
by the Sessions Judge of Outtack. The 
trial was by Jury and the verdict of the 
Jury was unanimous There was another 
charge under s 376, Indian Penal Oode, 
against the appellant and of this charge 
the appellant was unanimously acquit- 
ted by the Jury, the learned Sessions 
Judge accepting that verdict also 

The learned Advocate for the appellant 
has done his best in à very diffieult task. 
As Ihave already said, the trial was by 
a Jury,and the appeal has accordingly 
to be confined to misdirection by the Judge, 
or misunderstanding on the part of the 
Jury of the law as laid down by 
him, resulting in an erroneous verdict It 
is not necessary to state the facts 1n great 
detail. Briefly the prosecution case was 
that the appellant induced Narayan, a 
young woman, whose age among other 
things was a matter for the Jury, to leave 
her parents’ house on the night of the lst 
November last. On the agreed signal Nara- 
yani, who was sleeping with her mother 
and grandmother, went out and found the 
appellant outside and went with him 
from one house to another until three days 
afterwards she was found by her brother- 
in-law, Biindaban Jena, who had been 
searching for her It ıs also said that the 
appellant had illicit intercourse with her in 
the interval. 


The defence was that there had been 
a scandal between the appellant and 
Narayani1, in consequence of which boys 
had been throwing stones and brickbats 
into the house of Narayani’s parents and 


that accordingly Narayani’s mother asked ' 


KRISHNA MAHARANA V. EMPEROR. 


1211. O. 1930 


the appellant to take :Narayani away to a 
relative ın Caleutta. 

The first point raised by the learned 
Advocate for the appellant 18 that the learn- 
ed Sessions Judge should not have told 
the Jury that even if the appellant, had 
honestly believed Narayani to be over 16 
years of age, and it turned out that she 
was ın fact under 16, the appellant would 
still be guilty of an offence under s 366, 
Indian Penal Code. In support of this 
contention the learned Advocate has refer- 
red to Dr  Gour's well known work on 
the Penal Law of India, para 3829, 4th 
edition. There aresome remarks in this 
paragraph which imply that good faith, 
that 1s to say, an honest belief that the girl 
was over 16 years of age, would be good 
defence in a prosecution under the section, 
But apparently the only section of the 
Indian Penal Code under which such de- 
fence can be pleaded 18 8. 76, and the learn- 
ed Advocate has not been able to urge 
thats 76 has any possible application to 
the present case, That section applies to 
acts committed by a person whoin good 
faith believes himself to be bound by law 
to commit them, and in the present case 
there is no room for the pretence that even 
if the appellant had been asked by Nara- 
yanrs mother to take the girl away to 
Oaleutta, astory which the Jury has unani- 
mously disbelieved, the appellant "believ- 
ed himself to be bound by law” to take 
the girl away. It does not seem necessary 
in this connexion to deal with the annota- 
tions of Dr Gour ons. 76, Indian Penal 
Code referring to the wellknown English 
ease of R.v. Prince (1) It was held by 
the majority of the Oourt in that case 
that Prince was guilty of the misdemeanour 
charged, notwithstanding that he mistak- 
enly believed the girl's declaration of her 
own ageas 18. The English Law was sub- 
sequently altered, and in the present case 
we have to deal with s. 361, Indian Penal 
Oode which 18 framed in such terms as to 
make it immaterial what the offender 
took the age ofthe girl or victim to be 

The next ground taken by the learned 
Advocate is the meaning of the expression 
“seduced to illicit intercourse.” The learn- 
ed Sessions Judge began by explaining 
that the word seductionin the ordinary 
sense meant “the enticing of a girl to part 
with her virtue for the firat time.” He 
then referred to an oft-quoted passage from 


(1) (1875) 44 L. J M. O, 122,L R. 20, 0, 154; 32 
L, T. 708, 21 W R. 76, 13 Oox. O. O, 138, 
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the judgment of Adamson, J., of the Lower 
Burma Ohief Court in King-Emperor v. 
Nga T^ Ta (2), in which it was observed, 
after referring to the definition of the word 
“seduce” in Webster's dictionary, that it 
would be monstrous to hold that 
because a man may have induced a girl, 
while 1n the eustody of her parents, to 
surrender her chastity, he committed no 
further act of seducing to have illicit in- 
tercourse when he persuaded her to go 
away with him. The learned Advocate for 
the appellant has here again drawn at- 
tention to Dr. Gour's annotations on the 
section. With all respect for the distingu- 
ished annotator ıt seems clear that he has 
not arrived at any very definite view, for 
after saying in one place that “no one 
speaks of subsequent acts of co habitation 
as seduction,” he says more than once 
that: 


“It cannot be categorically asserted that 
because the woman has once yielded to 
her seducer, therefore, the latter can never 
be convicted under this gection." 


Having regard to the ordinary meaning 
of the expression "seduced to illicit in- 
iercourse" and to the plain object of the 
Section which is to punish not the 
seduction by itself but the kidnapping of 
the kidnapped ın order to seduce, it does 
not seem to me that there ıs sufficient 
reason to hold that the learned Sessions 
Judge committed an error oflaw ın follow- 
ing the view taken in the case referred to. 


The next point raised by the learned 
Advocats refers to the age of the girl and 
the bearing of the evidence of the Assıst- 
ant Surgeon onit What the learned Sessicns 
Judge has done is to point out to the Jury 
that the estimate made by the doctor of 
the girl was admittedly only an approximate 
one. He next refers to an important state- 
ment by the doctor when recalled for cross- 
examination, and he points out that the 
meaning of the witness was that a girl may 
develop so rapidly asto look older than 
she is, but that she will not develop so 
slowly as to look younger than she ıs The 
learned Advocate forthe appellant contends 
that the learned Sessions Judge should 
have pointed it out to the Jury that this was 
absurd. Why that should be so, the learned 
Advocate has not been able to explain. As 


(2) 10 Bur. L R, 196, 
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I have already said the learned Sessions 
Judge began by saying that the doctor's 
estımate was only an approxımate one,and 15, 
as has been contended before us, the absuré- 
ity of the statement of the Assistant Surgeon 
18 à mere matter of common sense, 1t seems 
to me that in the context the Jury was 
properly left to exercise that common sense, 
A little later the learned Sessions J udgsa 
notes 1n his heads of charge 


"In the present case if you consider thet 
the doctor's opinion as to the age cf 
Narayani is an honest one, you will have to 
remember that the truth of the defencs 
story as to the age of Narayani will involvs 
an under-estimation of about four yearo, 
It is for you to decide whether such an 
under- estimation 18 likely tohave occurred." 


As regards this passage the learned Ac- 
voeate has contended that the charge to 
the Jury should have drawn the attention 
ofthe Jury not to the difference of four 
years between the age of Narayani as 
given by the defence and her age as given 
by the prosecution, buf to the difference cf 
& year and a half, namely, the difference 
between the age of 16 mentioned ina 363, 
Indian Penal Oode, and the age of 14i cr 
about 14 referred to by the doctor. Ifthe 
passage from which I have made the above 
extract 18 considered by itself, there seems 
to be someforcein the contention of the 
learned Advocate for the appellant. But we 
must read the heads of charge as a whole, 
and the learned Sessions Judge has devoted 
several pages tothe consideration of ths 
question whether the girl Narayani was a 
minor and has begun his discussion of tha 
point by asking the Jury to remember thet 
a minor for the purpose of this chargs 
means a girl under 16 years of age. Whers 
the learned Sessions Judge deals with ths 
difference of four years between the two 
estimates placed before the Jury, one by 
the prosecution and another by the defence, 
he seems merely to have confined himself tə 
the bearing of the evidence of the doctcr 
on the story of the prosecution and the story 
ofthe defence. Reading the charge as a 
whole, ıt does not seem to me that tha 
charge can be taken to refer to the age cf 
18, not that the omission 1n any other placa 
expressly, and 1n so many words, to point 
out to the Jury that there was a differenca 
of a year and a half between the limit cf 
age given in the section and the age men- 
tioned by the Assistant Surgeon could really 
have resulted in the Jury overlooking tka 
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bearing of the statutory limit on the evi- 
dence on the doctor. 


The only other point raised by the learned 
Advocateis the‘non-examination of Narayani's 
mother by the prosecution This is expressly 
dealt with in the heads of charge and the 
learned Sessions Judge’s remarks conclude 
with the following: 


“You will have to dacide for yourselves 
whether this omission 18 sucha material 
one as to raise in your minds a reasonable 
doubt as to the truth of the prosecution 
evidence. In other words, whether you will 
from this omission draw an inference against 
the truth of the prosecution story.” 


It has been contended by the learned 
Advocate that the learned Sessions Judge 
hus 1n the substance told the Jury that the 
motker was nota material witness, This 
contention is based on the observation of 
the learned Sessions Judge that the pro- 
secution story 1s true, all that that the 
mother could tell is that she woke up at 
night and found the girl missing. He has, 
however, observed to the Jury that it would 
have been better if the prosecution, in view 
ofthe defence story,had put the mother 
into the witness-box, so that the defence 
could have cross-examined her and valuable 
material would have been placed before the 
Jury “In deciding the truth or falsity of the 
defence story.” It was contended at one 
time that the failure of the prosecution to 
call the mother was fatal to their case. But 
that proposition in that extreme form 
cannot possibly be accepted. If a witness 
is not called by the prosecution, which ıt 
was the duty of the prosecution to call, 
what happens is at the most that there 
arises a presumption thatifthe witness had 
been called, he would not have supported 
the prosecution case. As Illus. (g) to s. 114, 
Evidence Act, puts ıt, the Oourt may presume 
that evidence, which could be and 1s not pro- 
duced, would,sif produced, be unfavourable 
to the person. who withholds ıt. The learned 
Advocate also contended that the charge to 
be Jury was erroneous in that the learned 
Sessions Judge said. 


“Tt ıs not necessary thatthe prosecution 
should examine all witnesses who can say 
any thing about a particular occurrence.” 


He contrasted this with another passage 
from the heads of charge in which it is 
stated; 
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“Tt is the duty of the Public Prosecutor to 
place before you for your decision the evi- 
dence of all witnesses who can throw any 
light upon the occurrence.” 


There is no question about the sound 
character of this last passage. But the 
learned Advocate has contended that that 
passage should have been repeated in con- 
nexion with the failure of the prosecution 
to call Narayani’s mother Ido not think 
that ıt was at all necessary to do so, There 
is, after all, some difference between the 
duty to call witnesses “who can throw any 
light upon the occurrence” and the absence 
of necessity to examine “all witnesses who 
can say anything about a particular occurr- 
ence." In any case the learned Sessions 
Judge has clearly left it tothe Jury to gay 
for themselves how far the failure of the 
prosecution to call Narayani's mother was 
so material as to raise in their minds a 
reasonable doubt as to the prosecution 
evidence, 


The contentions raised on behalf of the 
appellant all fail, and thereis no room for 
interference by this Court. The sentence 
does not seem to be excessive having regard 
to the circumstances of the case. I would 
accordingly affirm) the conviction and sen- 
tence and dismiss this appeal, 


Fazl Ali, J.—I agree. 


A, Appeal dismissed. 
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MADRAS HIGH COURT. 
O1vit MisogLLANEOUS Peritions Nos 4205 
AND 4401 or 1924, 
February 26, 1929. 
Present —Mr. Justice Ananthakrishna 


Iyer. 
MURUGESA MUDALIAR—PkETITIONER 
versus 


DAVVA VENKATA KESAVULU 
CHETTY— RESPONDENT 

Cw Procedure Code (Act V of 1908), s. 24 (4)— 
Small Cause Surt before Sub-Judge, transfer of, 10 
Court of District Munsif, competency of —Small Cause 
Surt, value of subject-matter of, being higher than 
Small Cause yurrsdiction of District Munsif, effect 
o 

An order of transfer passed under sub-cl (4) of 
s 24, Civil Procedure Code, cannot invest a Court 
not having Small Cause juzisdiction with one, nor 
could such an order enable a Judge having Small 
Cause Jurisdiction up to a particular limit to try 
asa Small Cause suit a suit exceeding that limit, 
Lp 483, col 2] 

Therefore, a Small Cause Suit on the file of a Sub- 
ordinate Judge's Court cannot be transferred under 
8 24, Civil Procedure Code, to the file ofa District 
Munsifss Court where the Small Cause jurisdiction 
of the latter is less than the value of the subject- 
matter of the Small Oause suit [p 484, col 2] 


Petition for transfer of S. C.S. No. 210 
of 1928 on the file of the Court of ihe 
Subordinate Judge of Bezwada, to the Dis- 
trict Munsif’s Court, Ranipet, to be tried 
along with O. S No. 58 of 1928 on its file, or 
to direct stay of trial of the sad S O. 8. 
No. 210 of 1928 pending the said O. 8. 
No. 58 of 1928 and O.M. P No. 4401 of 1928 
and for transfer of the said O. S. No. 58 
of 1928 from the file of the Oourt of the 
District Munsif of Renipet to the file of 
the Oourt of the Subordinate Judge, Bez- 
wada to be heard along with S. O. S. No. 
210 of 1928 on 1t& file 

Mr. K. S Desikan, for the Petitioner. 

Mr. P. Satyanarayana, for the Respond- 
ent. 

ORDER,—These are civil muiscella- 
neous petitions for transfer of certain suits 
pending 10 the Court of the District Munsif 
of Ranipet and the Court of the Subordinate 
Judge ot Bezwada, respectively. The 
petitionerin O M.P No. 42U5 of 1928, ıs 
Murugess& Mudaliar, plaintiff 1n Suit No. 58 
of 1928 on the file of the District Munsif’s 
Oourt, Ranipet (North Arcot District). He 
filed that suit against, D. Venkata Kesavulu 
Ghetiy torecoverasumofRs 870 alleged 
to be due 1n respect of goods (brass vessels) 
supplied byhim tothe defendants After 
the suit in Ranipet Court was decreed ex 
parte it is allegedthat the defendant there- 
in (Venkata Kesavulu Chetty) filed Small 
Qause Suit No. 210 of 1928 on the file of 


al 
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the Sub-Court, Bezwada, (Kistna Distr:ct) 
against Murugesa Mudaliar to recover 
Rs. 542 alleged to bein respect of the same 
dealingsin brass vessels. The ex parte decree 
passed by the District Munsif of Ranipet 
was subsequently set aside and the suit 
posted for hearing 

Murugesa Mudaliar, the plaintiffin the 
Ranipet suit, has applied for the transfer 
of the Smal! Cause Suit No. 210 of 1928 
from the file of the Court of the Subordinate 
Judge of Bezwada to the file of the Dis- 
trict Munsif of Ranipet to be tried along 
with Original Suit No. 58 of 1928 on the 
file of the District Munsif Venkata Kasa- 
vulu Ohetty, the plaintiff in Small Cause 
Suit No. 210 of 1928 on the file of the 
Subordinate Judge of Bezwada has applied 
for the transfer of Original Suit No. 58 of 
1928 from the file of the District Munsit of 
Ranipet to the file of the Court of the 
Subordinate Judge of Bezwada to be heard 
along with Small Cause Suit No. 210 of 1928 
on the file of the Subordinate Judge. 

Interim stay has been granted 1n respect 
of both the suits and the above petitions 
have now come on for final disposal. I 
have heard Mr. Desikan on behalf of the 
plaintiff in the Ranipet Munsif's Court 
suit, and Mr. P. Satayanarayana Rao on 
behalf of Venkata Kesavulu Chetty. the 
Plaintiff in the Sub-Court suit, 

The first question that has to be con- 
sidered 18 whether there is jurisdiction to 
transfer the Small Cause Suit now pending 
before the Subordinate Judge of Bezwada 
to the District Munsif of Ranipet (seeing 
that the value of the Small Oause Suitis 
Rs. 542 wherein the Small Oause jurisdic- 
tion of the District Munsif of Ranipet 18 
only Rs, 100 that 18 less than Rs. 542). 
It is contended by Mr. Desikan that under 
8 24,cl. 4, Civil Procedure Code, the trans- 
fer could be made and that the result of 
the transfer would be that the transferred 
suit should be tried asa Small Cause Suit 
by the District Munsif, and that there is 
no valuation limit regarding suits that 
could beso transferred prescribed by sub- 
el 4ofs Z4. He drew my attention to 
the cases reported as Sankararama Aryan 
v Padmanabha Anyar (1), Chhotey Lal v. 
Lakshmi Chand (2) and Sukha v Raghunath 
Das (3), On the other hand, Mr. Satya- 
narayana Rao contended that the small 

(1) 17 Ind Cas 425,38 M 25,23 M. L J, 872, (1915) 


M W N 1086 
(2 84 Ind Cas. 113, 33 A 425, 4 A L a, 
M 


549 
(3) 37 Ind, -Cas, 809, 39 A. 214; ALRK 
68, 


b] 


_In any event this question 


482 


Cause jurisdiction of the District Munsif 
of Ranipet being less than the value of 
the suit at Bezwada, the District Munsif 
has no jurisdiction to try the Bezwada 
suit as a Small Cause suit. He referred to 
el. 1 (b) (i) of s.24, Civil Procedure Code 
which lays down that the Court to which 
a suit is transferred should be competent to 
iry that suit. 

Turning to the decisions quoted by Mr. 
Desikan I find that the decision in San- 
kararama Avyar v. Padmanabha Awar (1) 
is not a decision on the point J am now 
considering. There the District Judge of 
Tinnevelly transferred a Small Cause Suit 
pending before the Subordinate Judge of 
Tuticorin to the District Munsif of Sri- 
vaikuntam to be tried as an Original Suit. 
The suit was again transferred to the file 
of the Additional District Munsif of Tın- 
nevelly, who tried ıt as an original suit 
and whose decision was on appeal revers- 
ed bythe Appellate Court. The question 
before the High Court was whether an 
appeal lay against the decision of the Ad- 
ditional District Munsif of Tinnevelly. 
The learned Judges of the High Court 
held, that having regard to cl. 4of s. 24, 
the Additional District Munsif should be 
deemed to have tried the suit as a Small 
Cause Suit and that the directions issued 
by the District Judge to haveit tried as 
an Original Suit are illegal and issued 
without jurisdiction. The High Court 
accordingly held that the said directions 
should be disregarded as not being war- 
ranted by s. 24, and that ıt must be taken 
that the suit was tried by the District 
Munsif as a Small Oause Suit No ques: 
tion was raised before the High Oourt 
whether the said suit could have been 
transferred to the District Munsif at all 
because he had no jurisdiction to try such 
suit on account of the valuation ofthe suit. 
From the report ıt does not appear that 
any objection on the score of the valuation 
was raised and pressed before the High 
Court. It is no doubt true that at page 27* 
of the report in the judgment of Mr. 
Justice Sundara Aiyar the following sen- 
tence occurs :— 

“It is no doubt the fact that the Srivai- 
kuntam Munsif had not been invested 
with jurisdiction to try Small Oause suits 
of the #value of this suit.” It does not 
appear, however, whether the Additional 
District Munsif of Tinnevelly who ulti- 
mately tried the suit had such jurisdiction. 
of want of juris- 
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diction, on the score of valuation, was not; 
made a ground of attack before the High 
Court and the High Court does not deal 
with such an objection ; so that I am not 
able to derive any help -from that decision. 
The next case relied on 15 that reported 
as Chhotey Laly Lakshmt Chand (2), That 
was a decision of a Single Judge, Sir P. C. 
Banerjee, J. From the facts set out at page 
426* 16 appears that a guit for Rs 282 filed 
as & Small Cause Suit in the Court of the 
Subordinate Judge of Muttra, whose Small 
Cause jurisdiction extended up to Ra. 500 
was transferred by order of the District 
Judge to the District Munsif of Muttra 
whose Smal] Couse jurisdiction extended 
only up to the limit of Rs. 50. An ex parte 
decree was passed by the Munsif. The 
defendant applied to have the ex parte 
decree set aside and the question arose 
whether he ought to have deposited the 
decree amount or given security for the 
same, under s. 17 of the Provincial Small 
Oause Oourts Act, at the time of presenting 
the application The Munsif heving held 
that the section did not apply, and having 
granted the defendant’s application, and 
having set aside the ex parte decree, the 
plaintiff filed a revision petition, The 
learned Judge stated the question for 
decision as allows. “The real question in 
this case is whether s 17 of the Small 
Oause Courts Act apples to the present 
ease." No objection was raised on the 
ground that the District Munsif had no 
jurisdiction to try the suit having regard to 
its valuation. The Court relied on cl 4,8 24 
and held that the decision of the District 
Munsif should be taken to have been passed 
by a Oourt of Small Causes and that the 
provisions of s. 17 of the Small Cause 
Courts Act applied. The next case relied 
onis the one reported as Sukha v. Raghu~ 
nath Das (3). There, the District Judge 
transferred a Small Cause Suit pending in 
the Subordinate Judge's Court of Muttra , 
the District Muns:t to whose Court the 
case was transferred was not invested with 
the powers of a Small Oavse Court Judge. 
He however tried the case as à Small Oause 
Court Judge and decreed the claim im 
plaintiff's favour. The defendant's appeal 
was dismissed by the lower Appellate Court 
on the ground that noappeallay. The de- 
fendant fileda revision petition before the 
High Court, and the only point argued before 
the High Oourt was whether an appeal lay or 
not, The High Court held that having 
regard tos. 24, cl. 4, Civil Procedure Code 
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the District Munsif should be taken to 
have decided the suit as a Court of Small 
Causes and that no appeal lay against his 
decree, The question whether a Small 
Oause suit could be transferred to a Court 
which was not either à Court of Small 
Causes, or one invested with jurisdiction of 
a Court of Small Causes, does not seem to 
have been argued or decided by the High 
Court 1n that case. No doubt thereis an 
observation at page 221* of the report, 
“The Legislature apparently intended that 
the District Court should have power to 
make an order of transfer such as has been 
madein the present case, trusting to the 
discretion of that Court, and its knowledge 
of local conditions, not to make an order of 
transfer to a Court not competent to make a 
proper exercise of the special powers which 
an order of transfer carries with 16 1n respect 
of particular cases so transferred” If the 
learned Judge meant by the above observa- 
tion that aSmall Cause suit could be trans- 
ferred by a District Court to the file of a 
District Munsif’s Court which was not a 
Small Cause Court and which was not in 
vested with Small Oause jurisdiction, 16 
Seems to me withi{all respect that the propo- 
sition 18 unsustainable. The same remarks 
apply to the decision of Mr. Justice Lindsay 
reported as Ram Charan Banwarı Lal v. 
Keshort Lal Ram Sarup (4). The only ques- 
fion raised was whether an appeal lay. The 
decision in In re Bagiammal (5), seems to 
be relevant A suit pending on the file 
of the Court of Small Causes, Madras 
was transferred by a  Beneh of two 
learned Judges of the High Oourt by order 
passed, under 8,24 cl.4 of the Ocde of 
Oivil Procedure on C. M. P. No. 2446 of 1916 
to the City Cıvıl Court to be tried with 
Original Sut No. 277 of 1916 pending in 
the City Civil Oourt The correctness of 
the order being doubted, having regard to 
the provisions of s 24(1) (b) (11), the Chief 
Justice was moved by O. M P No. 334 of 
1917 to regularise the proceedings by pass- 
ing an order under s.5 (2) of the Oity Oivil 
Court Act. The learned Chief Justice (Sir 
John Wallis, Kt,) 1n passing ordera under 
s. 5(2) of the Oity Civil Oourt Act and 
directing the transfer, observed. as-follows.— 
“ Section 24 of the Code of Oivil Procs- 
dure only authorises transfer to a Court 
competent to trythe case, The City Civil 


(4) 115 Ind. Cas 127,50 A 810,26 A L.J 772, A. 
T R 1929 All 50 / 


(5) 38 Ind Cas, 367, 32 M. L J 258, (1917) M, W N. 
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Oourt is not such a Court (s. 3 of the City 
Civil Court Act) and I do not think that s. 
24, cl. 40f the Code of Civil Procedure 
makes itso. It ean only become so by the 
Chief Justice ofthe High Court authoris- 
ing the City Civil Court to try the case in 
his capacity of Small Cause Court Judge 
under s. 5 (2) of the Oity Civil Court Ast. I 
so direct him.” In Mantka Chettiar v. Kup- 
puswam Narcker (6), the present learned 
Ohief Jutice remarks at page 118“ as fol- 
lows:—''I ean oniy transfer them to a 
Court which has jurisdiction to try tham "* 
Under s 24 (1) (b) (21) of the Code of Civil 
Procedure the Court to which a suit 18 
transferred should be competent to try or 
dispose of the same ‘ Competency’ clearly 
means ‘‘with reference to the nature and 
the amount or value of the subject-matter 
of the suit’ In fact these last words oc- 
curred in the previous Code of 1852, g. 25, 
and have been omitted from s 24 of the 
present Code evidently as unnecessary aince 
the presence of the word ‘competent’ in 
el 1(b) (22) of the section clearly 1mplies 
the same. A Court may not be competent tc 
try Small Cause Suit either because o? the 
valuation of the suit or because it had no 
Small Cause jurisdiction at all. I cannot 
agree with the contention that an order oi 
transfer passed under sub-cl.4 0f e 24, 
@1vil Procedure Code could invest a Court 
not having Small Oause jurisdiction with 
one, nor could such an order enable 2 
Judge having :Small Cause jurisciction 
up toa particular limit to try,as a Small 
Cause suit a sult exceeding that limit. 
Otherwise a District Court could in this 
Presidency at present transfer a Smal 
Oause suit, of the value of say Rs. 1,000 
pending before aSubordinate Judge to ka 
tried by District Munsif as a Small Causs 
suit, though the jurisdiction of Dis- 
trict Munsifs is limited under notifien- 
tion issued by Local Government under the 
provisions of Small Cause Courts Act and 
the Madras Civil Courts Act, to the trial of 
Small Cause suits not exceeding Rs 300 in 
value. Similarly a Judge of the High 
Court could transfer a guit of the value of 
Rs, 2,000 from the file of the Presidency 
Small Oause Court to a District Munsif to 
be tried as a Small Cause suit. But as 
already mentioned it is only the Local 
Government that has the jurisdiction under 
s. 15 of the Provincial Small Cause Courta 
Act to ınvest particular Oourts oz Small 

(6) 98 Ind Cas 371,25L W 115, 38 M. L T. 35, A, 
I R 1927 Mad 321 
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Oauses with jurisdiction up to Rs, 1,000; and 
under s. 28 of the Madras Civil Courts Act, 
it is only the High Court (and not one Judge 
thereof) that has got jurisdiction by 
notification in the Official Gazette to invest 
District Munsifs with Small Oause jurisdic- 
tion, and that only up tothe amount of 
Rs. 300. It, therefore, seems rather curious 
that a District Court or a Division Bench of 
the High Oourt should have power to direct 
District Munsifs to try suits of the value of 
Rs. 1,000 and Rs. 2,000 respectively as Small 
Oause suits. It should not be forgotten 
that no appeals lie against the decree pass- 
ed in such suits. The above considerations 
were pressing upon me when the question 
was argued before me. In none of the 
cases quoted before me has this question of 
competency been expressly raised and de- 
cided. If the case in Sankararama Aryar v. 
Padmanabha Atyar (1), had decided this 
question, I should of course be bound by 
the same. But for reasons already men- 
tioned by me, this question was not raised 
in that case, much less decided by the learn- 
ed Judges. I accordingly took time to con- 
sider my judgment in this case, and in the 
meantime asked the office to find out whe- 
ther any similar cases had arisen for deci- 
sion after the rulings reported as Sankara- 
rama Aryar v. Padmanabha Aiyar (1). Iam 
obliged to the office for having brought to 
my notice the following case which I think 
helps me in the decision of this point. 


In C. M. P. No. 151 of 1917, 
the High Court was moved by the 
defendants in Small Cause Suit No. 


16870 of 1916 on the file of the Oourt of 
Small Cáuses, Madras, to transfer the said 
Suit to the principal District Munsif's Court 
of Bapatla to betried along with Original 
Suit No. 722 of 1916 on the fileof that Dis- 
trict Munsif. As generally happens 1n such 
cases, the subject-matter of the two suits 
was practically the same, and the evidence 
in both the suits was practically the same; 
the High Court, Oldfield and Bakewell, JJ. 
by order dated 5th February, 1917 ordered 
the transfer as prayed for It was sub- 
sequently found out that the value of 
Small Cause Suit was Rs. 1,627-46 and an 
application for review was filed immedi- 
ately by the plaintiff inthe Presidency 
Small Oause Court Suit on the ground of 
valuation of the suit and the consequent 
incompeteney of the Munsif to try the 
gaid suit. The learned Judges reviewed the 
prior order, and on 16th February, 1917, 
passed the following order. “As the fact 
that the respondent's case could not 
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ordinarily be disposed of by the District 
Mungf sitting as a Small Cause Court 
was overlooked, we allowed the review 
petition Proceeding at once with the con- 
sent ofthe parties to our hearing of the 
application for transfer, we hold that it 
should not be granted 1n the circumstances 
and dismiss it. No ordersas to costs." 
This clearly 18 a decision by two learned 
Judges of the High Court on the exact 
point now before me. Though the learned 
Judges have not elaborated the reasons 
for their opinion, itis clear that the con- 
siderations set out by me above receive 
support from the order passed by the 
learned Judges. The question raised before 
me relates to an important matter of 
practice of frequent occurrence and there 
should be no doubt onsuch a matter of 
practice, Having regard to the decision 
of the two learned Judges  mention- 
ed above, and the other considera- 
tions mentioned by me already I have 
come to the conclusion that the Small 
Oause suit now pending before the Sub- 
ordinate Judge of Bezwada should not be 
transferred to be tried by the District 
Munsif of Ranipet. These considerations 
have not been considered 1n the decision of 
the Oalcutta High Oourt reported as 
Madhusudan Gope v. Behare Lall Gope (7). 
The Oourt there refers only to s. 24 (4) and 
not to the provisions of s. 24 (1) (b) (iz) 
relating to the competency of the Court 
to which the suit 18 transferred, 
In any event I should not prefer the 
same to the decision of this Court 
mentioned above Ooming to the peti- 
tion No. 4401 of 1928 filed by Ven- 
kata Kesavulu Chetty, the plaintiff in the 
Bezwada suit, I note that thesuit in Rani- 
pet was filed first, and 16 was open to Ven- 
katakesavalu Chetty to have filed either 
a separate suit in the Ranipet Oourt within 
whose jurisdiction Murugesa Mudaliar was 
living, claiming the amount due to him 
according to his version. He might also, 
for what appears, have filed a counter- 
claim in respect of his demand, It is not 
clear to me that the effect of transferring 
Suit No, 58 of 1928 to the file of the Sub- 
ordinate. Judge would really lead to a 
satisfactory solution of conflict of decisione; 
for, if the decision of the Subordinate 
Judge passed on the transferred suit be 
open to appeal, then the findings passed 
on such an appeal need not necessarily be 


(7) 44 Ind, Cag, 881, 27 O. L, J, 461 > 
\ 
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the same as the findings arrived at by 
the Subordinate Judgein the two suits. 
Should, however, it be held that no 
appeal lies from the decision of the Sub- 
ordinate Judge on the transferred suit 
[see Uma Charan Sen Gupta v. Chinta Roy 
(8)] then in the circumstances of this case 
16 seems to ba really unjust that the plaint- 
if in the Ranipst Court, who filed the surt 
for the larger amount and that long 
before the other side filed the Small Cause 
suit in the Bezwada Subordinate Judge's 
Court, should have to forego the 
right of appeal from any decision that 
might be passed by the Ranipet Court; in 
the circumstances of this case I do not feel 
justified in bringing about such a result, 
I, therefore, dismiss Venkata Kesavalu Chet- 
ty's Applieation No 4401 of 1928. 

Oneof the prayers in O M P. No. 4205 
of 1928 filed by the plaintiff in the Ranipet 
suit is that the proceedings in Small 
Cause Suit No. 210 of 1928 on the file of 
the Subordinate Judge of Bezwada may 
bestayed pending disposal of the Ranipet 
suit. In the circumstances I think that 
is a prayer that I should grant. I accord- 
ingly direct that the proceedings in Small 
Oause Suit No. 210 of 1928 on the file of 
the Subordinate Judge of Bezwada bs 
stayed, pending disposal of suit No. 58 of 
1928 on the file of the Court of the Dıs- 
trict Munsif of Ranipet. The question 
whether the stay of Suit No. 210 of 1928 
should be continued, in case of an appeal 
against ihe decision of the Ran:pet Court 
wil have to be considered if necessary, 
later on, having regard to the circumstances 
then existing. 

I make no order as to costs in any of 
these petitions. 

v. N. V. 


(8) 36 Ind. Cas. 88, 


Order accordingly, 
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Present. —Mr. Justice Ananthakrishna 


Iyer, 
M. R. M. RAMA PILLAI—PzrITIONER 
versus 
KASAMUTHU NADAR AND ANOTHER 
— RESPONDENTS. 
Provincial Insolvency Act (V of 1929),s 78—Insol- 
vency of decree-holder, whether enlarges period of 
lumutation for execution, 
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Where a decree-holder becomes 1nsolvent the period 
for executing the decree 1s not on that account enlarg- 
ed 


Section 78, Provincial Insolvency Act, applies only 
to cases where the creditors ofan insolvent propose 
to institute suits or file application for the execution 
of decrees agamst the insolvent [p 486, col 2 | 


Petition under s. 25 of Act IX of 1887, 
praying the High Oourt to revise the 
orders of the Court of the Subordinate 
Judge, Tuticorin, dated the 218t April, 1927, 
and madein E P. Nos.1736 and 1787 of 
1926,1n 8 C. Nos. 661 and 439 of 1993 res- 
peetively 

Mr K. S. Ramabhadra Iyer, for the 
Petitioner. 

Mr. R, Krishnaswamr Iyer, for the Res- 
pondents. 


In C. R. P. No. 1233 or 1927, 

JUDGMENT.—One Vala Subrama- 
niam Pillai was decree holder ın Small Cause 
Court Suit No 661 of 1923 on the file of the 
Oourt of the Subordinate Judge of 
Tuticorin The decree is dated 4th 
May, 1923. The decree-holder Vala 
Subramaniam Pillai was subsequently 
adjudged insolventon 21st January, 1995 
on an application filed on 22nd December, 
1924. lt i8 said that a special receiver 
was appointed on 30th March, 1926, The 
outstandings including decrees due tc Vals 
Subramaniam Pillai were sold in auction 
and the petitioner Rama Pillar became 
the purchaser on 12th June, 1926, and the 
deed of assignment Ex. A, was executed 
in favour of Rama Pillai by the special 
receiver on 27th August, 1926. Rams 
Pillai filed an application for execution 
of the decree in Small Causes Suit No, 661 
of 1923 on 17th November, 1925. This 
application has been dismissed by the 
learned Subordinate Judge on the ground 
of limitation andit 18 against that order 
that Rama Pillai has filed this revision 
petition, 

The deeree sought to be executed being 
dated 4th May, 1928, prima acre the ap- 
plication filed by the assignee decree- 
holder Rama Pillai on 17th November, 
1926,18 barred by hmitation. Befors the 
lower Court the petitioner sought to get 
over the plea of limitation by contending 
that the effect of the adjudication cf the 
original decree-holder Vala Subrameniam 
Pillai was to prevent limitation from run- 
ning and that the time between ths ad. 
Judication and the date of the appoint. 
ment of the special receiver should be 
deducted and that subsequently the exe- 
cution application 18 not barred by limita- 
tion. The lower Court disallowed tha; 
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contention and held that the execution of 
the decree was barred by limitation The 
learned Advocate who appeared for the 
petitioner argued the case elaborately 
before me and contended that on a proper 
construction of s.78 of the Provincial 
Insolvency Aot, it must be held that the 
execution application is not barred by 
limitation. He also contended that on 
general principles also, the period men- 
tioned above should be deducted. He 
referred me tothe observations of Bacon, 
C. J., ın thecase reported as Ex parte Lan. 
caster Banking Corporation, Inre Westby 
(1) to the tollowing effect "When a 
bankruptcy ensues, there is an end to 
the operation of that ,Statute,with reference 
to debtor and creditor The debtor's 
rights are established and the creditor's 
rights are established in the bankruptcy, 
and the Statute of Limitations has no 
application at all to such a case, or to the 
principles by which it is governed,” He 
referred also, among others, to the cases 
reported as Baranasht Koer v Bhabadeb 
Chatterjee (2) and Sivasubramania Pillar 
v. Theethiappa Pillar (3). 

I am of opinion that the above cases do 
not help the petitioner in the present 
case. The question in the above cases 
arose between the insolvent who was the 
judgment-debtor and the 1nsolvent's credi- 
ior. In such cases it was held that the 
effect of insolvency is to vest the property 
of the insolvent in the Official Receiver 
for the benefit of thecreditors and that all 
personal remedies against the bankrupt 
were to be stayed None of them was a case 
where the insolvent was the creditor or 
decree-holder, and attempt was made to 
realize the debt due to the insolvent from 
his debtors 

Section 78 of the Provincial Insolvency 
Act is clear on that point It isa new 
section added by Act V of 1920 Sub-clause 
2 of the section enacts as follows.— 
“Where an order of adjudication has been 
annulled under this Act, ın computing the 
period of limitation prescribed for any 
suit or application for the execution ofa 
decree [other than a suit or application in 
respect of which the leave of the Oourt 
was obtained under sub-s. (2) of s. 28] 
which might have been brought or made 


(1) (1879) 10 Ch, D. 776, 48 L. J Bk. 89,39 L T. 
673, 297 W_R. 292 

(2) 66 Ind Cas 758, 34 C L J, 167. 

(3) 75 Ind Cas 572, 47 M. 120, 45 M. L J 166, 
18 L W. 636, (1923) M. W. N. 899, A. I. R. 1924 
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but for the making of an order of adjudi- 
cation under this Act, the period from 
the date of the order of adjudication to 
the date of the order of annulment shall 
be excluded: provided that nothing in this 
section shall apply to a suit or application 
in respect of a debt provable but noi 
proved under this Act” The#swording of 
the section, to my mind makes ıt clear that 
it applies only to cases where the creditors 
of an insolvent propose to institute suits 
or file application for the execution of the 
decrees, against the insolvent. The effect of 
s 280fthe Act 18 to prevent creditors to 
whom the insolventis indebted in respect 
of any debt provable under the Act, from 
having any remedy against the property 
of thsinsolvent in respect of the debt 
during the pendency of the insolvency 
proceeding and, they are prohibited from 
commencing any suit or other legal pro- 
ceedings except with the leave of the 
Court against the property of the insolvent. 
Prior to the enactment of 8. 78, sub cl. (2) 
it was held that the period during which 
creditors of the insolvent were thus pro- 
hibited from taking proceedings against 
the property of the insolvent should :not 
be deducted, when proceedings were sub- 
sequently started or continued after an 
order of adjudicationhad been annulled 
[See Ramaswamr Pillar v  Govindasame 
Naacker (4)] The news 78 (2) enacts that 
such time shall be excluded in the parti- 
cular circumstances mentioned in the sec- 
tion. As far as I am able to see, there 
was no question of enlarging the period of 
limitation in favour of insolvents who 
happen to be either decree holders or 
ereditors,in so far as proceedings to be 
taken against their debtors are concerned, 
The lenguage ofs. 78, sub-cl (2) 1s not in 
my judgment, capable of the construction 
contended for by the petitioner. The 
reason 1s clear, in the case of creditors of 
an insolvent who were prohibited bys 78 
from proceeding with their remedies 
during the insolvency of their debtor, 1t 18 
only Just and proper that the period during 
which their hands were, so to speak, tied, 
should be excluded, when after the annul- 
ment of the adjudication, they are left 
free, to take proceedings against the debtor 
(the late solvent). But the caseis quite 
different 1n my opinion, when the creditor 18 
theinsolvent himself The insolvency of 
such creditors does not prevent the usual 


(4) 49 Ind Cas 625, 42M 319, 36M L. J. 104, 22 
M. L. T. 247, (1919) M. W N. 698, 
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proceedings being taken to realise the 
debt due to the creditor (insolvent). 
Before adjudication the creditor could take 
the necessary proceedings. Interwm receiver 
may be appointed under s. 20 ofthe Act 
who could take the necessary proceedings; 
after adjudication, the rights of the credi- 
tor (the insolvent) become vested in the 
Court or in the receiver appointed by the 
Court, Section 58 specifically says that 
where no receiver 1s appointed, the Court 
shall have all the rights of, and may exer- 
cise all the powers conferred on, receiver 
under the Aet. Unders 59the receiver 18 
bound with all the convenient speed to 
realize the property of theinsolvent In 
these circumstances there seems to be no 
legal obstacle to the realization of debts 
due to an insolvent; and there being no 
sort of prohibition in taking proceedings 
to realize such debts, there 18 no reason 
for excluding any period of this ground. 
Under the Limitation Act, there is the pro- 
vision contained in s.9, that where once 
time has begun to run no subsequent dis- 
ability or inability to sue stops ıt, provided 
that where Letters of Administration to the 
estate of a creditor have been granted to 
his debtor the running of the time prescrib- 
ed fora suit to recover the debt shall be 
suspended while the administration conti- 
nued. Itisclear that in the case before 
the Court time began to run from the date 
ofthe decree which Vala : Subramaniam 
Pillai obtained on 4th May, 1923. Unless 
the petitioner is able to bring his case 
under the provisoto s 9 of the Limitation 
Act or cl (2)ofs 78 of the Provincial Insol- 
vency Act, the application for execution is 
clearly barred by limitation Iam not satis- 
fied that there has been any subsequent 
disability or inability in this case, even as- 
suming that ‘disability or inability princi- 
ple’ would apply to the case of an execution 
application As pomted out already there 
was the decree-holder (insolvent) who was 
able to take the necessary steps tilladjudica- 
fion. There was the Oourt and the receiver 
who could have taken the necessary pro- 
ceedings after adjudication. Therefore, I 
am not able to see how any question of dis- 
ability or inability arisesin this case. But 
1t was argued that there ıs a general 
principle which could bs invoked to support 
the case of exemption claimed in this 
case It was contended that there was no 
person who could really of his. own accord 
take proceedings in execution in this case 
and reference was made to the decision of 
the Privy Oouncil in the case reported as 
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Chan Kit San v. Ho Fung Hang (5). I am not 
able to sea how that case is really of any 
help to me in deciding the question that 
Ihavenow to decide In the case beiore 
the Privy Council, a person was a partner 
in a business, and by his death the partner- 
ship was dissolved A suit for partnerehıp 
account filed by the administrator of the 
deceased partner was held not to be barred 
by limitation and that the Statute of Lurita- 
tions (Hongkong Ordinance No XIIIof 1364, 
s. 8) ran fromthe grant of Letters in 
1897 and not from the grant of Probate in 
1886, of a forged Will, which on revocazion 
was void abinitio. There the cause of 
action arose only on the death of a partner; 
limitation had not begun to run before that 
partner’s death That was nota case zhat 
could come under the principle ofa. 9 of 
the Indian Limitation Act. The principle 
of that decision is really that enunciated 
by s. 17 of the Indian Limitation Act It 
is not contended that s. 17 of the Lamit- 
ation Act has any applieation to the present 
case. That being so, Lam not able to see 
how the décisionin Chan Kit Sen v. Ho 
Fung Hang (5) really is of any help to the 
decision of the present case. Section 78 
of the Insolvency Act really enacts a further 
Exception to 8. 9 of the Indian Limitation 
Aet,and any person claiming to take advant- 
age of an exception should clearly prove 
that he comes withinit. Ona reference to 
the English cases, I ánd support fo: the 
view that the contention raised by the 
petitioner is really unsustainable. In Hals- 
bury's Laws of England, Volume 19, page 
54, I find the statement that “time which 
has once began to run will as a rule con- 
tinue to do so, even though subsequent 
events occur which make it impossible that 
an action should be brought. This rule 
holds good with respect to all Statutes 
of Limitation.” There is the following fur- 
ther statement, ‘in respect of debts provable 
in bankruptcy the Statute ceses to run 
during the bankruptcy but will continue 
to run afresh 1f and when the bankrtptey 
is annulled. Inthe case, however of the 
bankruptey of acreditor, the Statute runs 
against the trustees” Again at page 191 
para. 395 runs as follows:— 

"Proceedings in bankruptcy or for the 
winding up of a company are for the benefit 
of all creditors and prevent the Statute 
from running in favour of the person or 
company indebted. If as a condition of 
rescinding a receiving order money 18 paid 


(5) (1902) A O 257,71 L J P. O. 49, 51 W, R, 
18, S6 L. T. 245, 18 T, L, R 420. 
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into Court to provide for alldebts in full, 
Buch debts are not barred by the Statute, 
although payment 18 not claimed within 
six years of the rescinding of the order. 
Proceedings in bankruptcy and winding 
up have, with reference to the Statute, no 
effect as regards debts due to the bankrupt 
or company.” In Williams on Bankruptcy, 
tlth Edition, page 382, under s 105 of the 
Bankruptcy Act of 1914, ıt 18 stated . "that 
the Statute of Limitation is a bar to a 
motion made under the provisions of this 
section, such motion being equivalent to an 
action and if the Statute would have been 
an answer to an action by the bankrupt, 16 
will be an answer to a motion by the 
trustee " 

Nor am I able to see that within the mean- 
ing ofs. 15 of the Limitation Act there 
has been stay of execution of the decree by 
an injunction or order to make the deci- 
gon in Shunmugam v. Mordin (6) apply 
to this ease: See Ramaswamr Pillar v. 
Govindasam Narcker (4). 

I have proceeded on the assumption that 
the order of adjudication has been annulled 
in this ease. If ithas not been then the 
decision ın Machanjeer Ahmed v. Govinda 
Prabhu (7) would disentitle the petitioner 
to exclude the period in question under 
s. 78 of the Act. Some other arguments 
by analogy were urged before me, but as 
I donot think that they are of any real 
help to the decision of the point before me, 
I have not thought ıt necessary to refer 
to the same 

Tor the foregoing reasons I am of opinion 
that the application for the execution of 
the decree filed by the petitioner 18 barred 
by limitation and that the decision of the 
lower Court 18 right. The revision peti- 
tion 18 according:y dismissed. 

In O. R P. No 1234 oF 1927, 

JUDGMENT.—tThe petition is dis- 
missed with costsforthe reasons given in 
the judgment in the connected Civil 
Revision Petition No. 1233 of 1927 delivar- 
ed to-day. 

V N.Y. 

(6) 8M 229 

(7) 114 Ind Cas. 227, 55 M L J 661, (1928) M W 
E 28L. W. 352, A I R. 1928 Mad 977,51M 
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MADRAS HIGH COURT. 
CIVIL Appears Nos. 340 oF 1924 anp 204 oF 
1925. 

January 21, 1929. 

Present ‘--Mr. Justice Ramesam and 
Mr. Justice Jackson. 

P. L. S. R. MUTHIA CHETTY 
THROUGH HIS SON AND AUTHORISED AGENT 
PALANIAPPA CHETTY— PLAINTIFF 
AND OTHERS— RESPONDENTS 
VETSUS 
K. R V.R VEERAPPA CHETTY 
BY HIS AGENT AND oTHERS—DEFENDANTS— 
— APPELLANTS 

Partneiship—Assignment by partner—Assignee 
whether bound by settlement by assignor after assign- 
ment with remaining partners—Surt wn British Indra 
for accounts of partnership in Federated Malay 
States—Amount due, calculation of—Date of conver- 
sion into British Indian currency 

The assignee of the rights of a partner has no 
right to interfere in the affairs of the partnership 
and allbona fide actions durmg the contmuance 
of the partnership will be binding on him But 
his rights are not affected by any sale of or 
agreement for valuing and dealing with the assignor’s 
share which may have been entered into between 
the partneis subsequent to the assignment and with 


notice of i& [p 490,col 2] 

Where four Nattukottar Chetts of the Ramand 
District carried on a partnership in the Federated 
Malay States and one of them assigned his interest 
in the business to a third person, and the assignee 
instituted a suit for accounts in British India 

Held, that the amount due to the plaintiff must 
be calculated at the rate of conversion into British 
Indian money prevailing on the date of the termina- 
tion of the winding up of the partnership [p 491, col 
2 


Manners v Pearson (7) and Di Ferdinando v Symon 
Smits & Co, (8), relied on. 


Appeal against a decree of the Oourt of 
the Additional Subordinate Judge, Siva- 
ganga, dated 21st September, 1923, in 
O 8. No. 58 0f 1923, (O 8. No. 10 of 1922, 
Sub-Court, Sivaganga). 


Messrs. T. M Krishnaswamy Iyer and 
M. Subbaraya Iyer, for the Appellant. 


Messrs K. S Venkatarama Iyer and 5, 
Varadachar: for the Respondent, 


JUDGMENT. 


Ramesam, J.—These two appeals 
arise out of the same original suit and in 
each appeal there 18 a memorandum of 
objections Appeal No 340 of 1924,18 by 
the plaintiff and the memorandum of objec- 
tions is by the lst respondent who is the 
156 defendant Appeal No 204 of 1925,18 
filed by defendants Nos land 7 and the 
memorandum ofobjections is preferred by 
the plaintiff who 1s the lst respondent, 
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The facts may be briefly stated ss fol. 
lows :—Defendants Nos, 1 to 3 and the 
father of the 4th defendant entered into a 
partnership for carrying on a money-lend- 
ing businessat Parit Buntar in the Fede- 
rated Malay States under the name and 
styleof R M. V.R A N This was on 
23rd March, 1914 Four partners had equal 
shares in it. The 4th defendant's father 
died in August, 1916, but the business 
was continued with the 4th defendant asa 
partner in his place by the consent of all 
the partners, In or about April, 1917, a 
new partnership was constituted by taking 
in two new partners, defendants Nos 5 and 
6, In the new partnership the lst defend- 
ant's share was the largest and the shares 
of the 5th and 6th defendants were smaller 


than those of the others The 7th defendant | 


isa son of the 1st defendant, the 8th defend- 
antis a son ofthe 4th, the 9th defendant 
is a son of the 6th and the 1Jth defendant 
i8 & son of the 5th On the 25th January, 
1919, the 3rd defendant executed Ex. Cin 
savour ofthe present plaintiff purporting 
to transfer his interest in the partnership. 
He informed the firm of the fact of trans- 
fer by two letters, Ex E dated the 28th of 
January, 1919, sent directly and Ex. D (1) 
handed over to the plaintiff and forwarded 
by him with Ex. L Exhibit H isa 
hund. for Rs, 16,500 which was the consi- 
deration forthe assignment The Ist de- 
fendant having learned of Ex, E replied by 
a registered letter Ex. F dated 4th March, 
1919. In it he says that he had written to 
Arunachalam the oth defendant who was 
then the lccalagent to close the business 
at the termination of his agency and wind 
up the firmand not to enter into any new 
transactions but to make the necessary 
collections and disbursements for winding 
up the firm. The plaintiff addressed Hx, 
L on 16th March, 1919, to the 6th defend- 
ant Exhibit D (1) was sent as an enclosure 
with this letter. Exhibit G was aletter 
by the 3rd defendant to the Ist defendant 
in which he acknowledges the receipt of 
Ex. F. Meanwhile the 3rd defendant's son 
raised &dispute about the validity of the 
assignment by the 3rd defendant and he 
issued through his Vakil the notice Ex. 1 
contesting the validity of the assignment. 
He also issued a simular letter to the 4th 
defendant—Ex. VI, Exhibis If 1s a letter 
addressed by the plaintiff to the 1st defend- 
ant in which he requests that he should be 
taken asa partnerin the firm and that the 
firm should notstop business merely be- 
cause the 3rd defendant's share was trans- 
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ferred tohim, In September, 1919, a new 
firm was formed by defendants Nos. 1 and 
band Ex. N is the power of-attorney ex3- 
cuted by the Ist defendant ın favour of tae 
6th defendant. Exhibit J is a registered 
deed of assignment confirming Ex. O which 
was not registered In March, 1920, tae 
plaintifi's agent in the Federated Malay 
States got his Solicitors, Messrs, Gibb and 
Hope to issue the notice Ex. III to the 6th 
defendant demanding him to render an 
account of the profits of the firm. Exhibit 
III-A isthe reply to Ex. III by Mesers. 
Donaldson and Burkinshaw, Solicitors of 
the 6th defendant. In this letter they 
refer the plaintiff's Solicitors to the lst de- 
fendant on the ground that the 6th defend- 
ant was only accountable to him They elso 
refer to thefact that the 3rd defendant's 
son raised a dispute as to the assignment. 
On this ground they refused to recognise 
the plaintiff's rightto demand an account. 
Exhibit IV 18 thereply to Ex III-A in which 
Messrs Gibb and Hope say that they had 
also written to the lss defendant. They 
also intimate their intention of filing a 
plaint and request the addressees to make 
arrangements for accepting serviceat Perak. 
Exhibit IV-A isthe reply to Ex. IV. It 
says that Veerappa Chetty (the lst defend- 
ant) does not admit that the plaintiff has 
any rights. It is dated 31st March, 1920, 
There is no further correspondence u» to 
December. On 6th December,  Mesers. 
Donaldson and Burkinshaw addressec the 
letter Ex. V tothe plaintiff and the 3rd 
defendant and to his son. In this letter 
they say “The firm has now been wcund 
up and the accounts are ready. Veerappa 
Chetty, the managing partner desires to 
close the matter and pay out the sums due." 
They then refer to the fact of receipt of 
notices of assignment from the plaintiff 
and notice of objection from the 3rC de- 
fendant's son. They also say that unless 
the disputes are settled by agreement or 
otherwise payments cannot be made. The 
present suit was filed on 20th January, 
1922. Meanwhile the 3rd defendant's son 
himself filed a sui& O. S No. 42 of 1919, 
That suit was finally settled by reference 
to arbitrators and their awardin August, 
1922. Under this award the 3rd defend- 
ant's right to assign was recognised by 
his son. In the written statement of the 
defendants they plead that there was a 
settlement of the accounts of the partner- 
ship on or about 29th March, 1920, Ca the 
basis of this settlement a certain sum oz 
money was allotted to the 3rd defeadan; 
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and the basis of the settlement was also 
accepted by defendants Nos. 2 and 5. The 
Subordinate Judge finding that the settle- 
ment 1s not binding on the plaintiff, has 
gone into the accounts himself and found 
thatin addition to the assets found accord- 
ing to the settlement certain other sums 
under various headings were due to the 
partnership and the plaintiff's share in such 
additional sum was found to be 1380 dol- 
lars. The first item of dispute between 
the parties is whether the plaintiff 18 entitl- 
ed to this additional sum 

Another question in the case 1s, what is 
the rate of conversion of dollars into the 
British Indian Ourrency. As the exchange 
was varying between January, 1919, and 
April, 1925, the date of the final decrees, 
this question turns upon the date when the 
conversion into British Indian Currency 
should be made. The dollars reached its 
lowest value on 11th March, 1920, when 100 
dollars were equivalent to Rs. 95 and on 
29th March, 1920, ıt was Re 99-80. The 
Subordinate Judge held thatthe date of 
the final deeree should be adopted as the 
date of conversion. These two questions 
are the subject of Appeal No 204 The 
appellants (defendants) contend that the 
settlement of 29th March, 1920, should be 
held to be binding on the plaintiff and that 
the same date ought to be adoptedas the 
date of conversion into British Indian Our- 
rency. 

Taking up the first question as to the 
binding nature of the settlement of 29th 
March, 1920, I may observe that the settle- 
ment itself is somewhat suspicious. 

* 


We must, therefore, hold that the plaint- 
iff had the first notice of the closing of ac- 
counts on 6th December 1920, and he was 
not bound to recognise any such closing 
prior to that date Assuming that there was 
some such settlement, the next question is— 
is it binding on the plaintiff ? Mr. Varada- 
chari relied on Chidambaram Chetty v. 
Karuthan Chetty (1). It was observed in 
this decision that the principle ofs. 31 of 
the English Partnership Act may be recog- 
nised as the principle to be adopted in 
India. So far as the first clause of the sec- 
tion 18 concerned it gives the assignee no 
right tointerfere in the affairs of the part- 
nership and all bona fide actions during 


the continuance of the partnership 
will be binding on him Under 
cl 2, the assignee is entitled to an 


(D 34 Ind Cas 543,4L W.10, (1916) 2M W.N 
18, 20 M, L. T, 134. 
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account as from the dissolution. In the 
present case the other partners were not 
willing to take the plaintiff as a partner 
and they allagreed to dissolve the part- 
nership. This could have only been by 
March, 1919 But the pleadings in the 
case show that all the parties recognised 
25th January, 1919, as the date of dissolu- 
tion In the decision in Chidambaram 
Chetty v. Karuthan Chetty (1) cl. 2 ofs. 31 
also was referred to andit was observed 
that itmay be taken asthe Law in India. 
In Dhanag Jhela v Gulabchand Pana (2) 
itwas observed thatthe Common Law with 
regard to the position of an assignee of a 
partner was codified bys 31 of the Partner- 
ship Act and s, 31 (2) was also recognised 
as having codified the Common Law. In 
Stevenson & Sons Lamited v Aktrengesells- 
chaft Fur Cartounagem-Industrie (3) Lord 
Atkinson referred to the decision of Grant 
M R jin Featherstonhaughv: Tenwrck (4) and 
pointed out that at Common Law the as- 
signee of a partner was not bound by any 
settlement behind his back. He also re- 
ferred to the approval of the rule by Lord 
Selbourne and Lord Blackburn in Cassels 
v. Stewart (5). He also pointed out that 
the relation of surviving partnersand the 
representatives orassignee of the out going 
partner isa fiduciary relation So it must 
be taken thats. 31 (2) of the Partnership Act 
only codified the Common Law If so, a 
settlement behind the back of the assignee 
cannot be binding as a settlement. Lord 
Lindley states the rule thus at page 450 of 
his book on Partnership’ — 

“His rights are not affected by any 
sale of or agreement for valuing and 
dealing with the assignor’s share which 
may have been entered into between the 
partners subsequently to the assignment 
and with notice of it," and Watts v. 
Driscoll (6) is cited in support of the 


statement of law. Mr. Varadachariar 
while recognising the force of these 
authorities relies on s 263 of the 


Contract Act for the proposition that the 
rights and obligations of the partners 
continue inall things necessary for wind- 
ing up the business He, therefore, contends 
that the Ist defendant who was the manag- 
ing partner hasaright to make collections 


(2) 87 Ind Cas 812, 27 Bom L R. 409, A LR. 
1995 Bom 347, 

(3) (1918) A, O 239, 8L J K B 416, 118 L. T. 
126, 62S J 290,34 T.L R 206 

(4) (1810) 17 Ves 298, 11 R R 77, 34 E R 115. 

(5) (1881) 6 App Cas 64 at p 79.29 W R 636 

(6) (1901) 1 Ch 294,70 L J Ch. 157, 84 L. T. 97, 
49 W, R. 146, 17 T. L R. 101, 
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and put up to sale items of the assets 
belonging to the partnership and realise 
them in the shape of money and deal 
with the claims of the servants of the 
partnership. This 18 true, but in the 
present case the two very important items 
of the assets of the partnerehip are (1) 
the inamsor the amounts due from various 
constituents of the firm to the firm on 
money lending transactions, and (2) the house 
belonging to the partnership. According 
to the settlement of accounts the nams 
were taken up by the new firm at the 
value of the principal amounts, the interest 
being remitted. Similarly a certain valua- 
tion was put upon the house and it was 
taken up by the new firm. This is differ- 
ent from putting up these items to a 
publie saie in open market after due 
notice tothe public Here they were taken 
over by another firm consisting of two 
of the partners of the dissolved firm. It 
cannot be said that such a transaction 
should not be scrutinised and must be 
taken to be prima facie binding on the 
assignee unless ıt 18 shown to be mala fide, 
On the other hand such a transaction 18 
prima facie not binding The Oourt1s, 
therefore, entitled to look into the matter 
itself. The lower Court has given certain 
valuations of the mams and the house 
on the evidence on record and we aré 
not prepared to differ from its conclusions. 
Some of the items in the nams were 
disallowed and others were allowed As 
to the other items of assets, one of them 
is item No. 6 in Ex O. It related to the 
salary of Arunachalam and under this 
head the Subordinate Judge disallowed 
1138 dollars out of the figure mentioned 
in the settlement on the ground that the 
agent Arunachalam was also attending to 
the new firm. But he was engaged for a 
term of three years and the work of 
winding up was going on certainly during 
these years The fresh business was 
started on 25th January, 1919. Anyhow, 
the partnership has no right to stop his 
salary during the term ordinarily agreed 
upon, which among  Chetties 18 admitted 
to be three years. We think this item 
must be allowed, that 1s, the figure 
allowed by the Subordinats Judge must 
be diminished by tha plaintiffs share of 
this item, namely, 215 dollars. As to the 
other ıtems, we are not prepared to differ 
from the Subordinate Judge, The firat 1tem 
(which is a very large item) 1s described 
as samans, 1 e, presents allowed to 
agents among Ohetties, In the present case 
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the agent is a brother-in-law of the 1s: 
defendant who was a partner of the old 
firm He is also a partner of the new 
firm It was said that the amount of the 
samans was really drawn by the agent 
some time before and the parties were 
only settling the claim in 1920 This is 
true, but it is not clear how much of the 
amount was drawn before January 1919 
and how much after Januaiy 1919. in 
these cireumstances we are not prepared 
to interfere with the conclusions of tae 
Subordinate Judge. Similar remarks aprly 
to the other items particularly to the 2rd 
item which related to the samans of an 
earlier agent Avadayappa Ohetty The 
result is that the Subordinate Judgs’s 
conclusion on the first question must be 
confirmed subject to the diminution of the 
amount awarded to the plaintiff by 215 


; dollars 


On the second point the Subordinate 
Judge relied on the decision in Manners 
v. Pearson (7). In this case Lindley, M. R., 
and Rigby, L J., held that the date of the 
ascertainment by the Court must be the Cate 
of conversion. The defendant pleaded that 
the amount due was found to be cortain 
amount on thes3lst August, 1896, but offered 
to convert it into English money only on 
13th November, 1897. The plaintiff insicted 
on  3lst August, 1896, or cer:ain 
earlier dates as the proper dates of con- 
version. The Court ascertained the amount 
on 4th November, 1897, and held that that 
date was the date to be adopted for con-. 
version. Vaughan Williams, L. J , dissented. 
He thought that 3lst August, 1896, the date 
on which a certain sum of money was found 
due to the plaintiff, should be the proper 
date. In Di Ferdinando v Simon Smits 2 Co. 
(8) Roche, J, held that the conversion should 
be made not on the date when the Oourt 
ascertained the amount but on the date when 
it was properly due to the plaintiff, that 18 
in that case the date when the breach was 
committed In the case of a partnership 
which 18 wound up the date of the tezmin- 
ation of the winding up would be the proper 
date. Roche, J, distinguishing an earlier 
decision of his own apparently desided 
a different principle. This decision was 
confirmed by the Court of Appeal ir 
In Ferdinando v Simon Smits& Co (9) 
Bankes, L. J, followed the dissenting 


(T) (1898) 1 Ch 581,67 L.J. Oh 301, 78L T. 432, 
46 W R 498 


(8) (1920)2 K B 704 
(9) (1920) 3K B 409, 89 L J. K.B 1039, 26 Com. 
Cas. 37, 36 T, L. R. 797. 
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judgment of Vaughan Williams,L.J., A simi- 
lar rule was applied by Bailhache, J., in 
Barry v. Van Den Hurk (10) and this de- 
cision though 1t did not go to the Court of 
Appeal wasapproved by Bankesand Scrut- 
ton, L, JJ., in Di Ferdinando v. Svmon Smits 
& Co. (9) already mentioned. So also the 
same rule was applied by McOardie, J. in 
Lebeaupin v. Crispin & Co, (11) This was 
also approved by the same Judges in the 
Court of Appeal. Finally in S. S. Ceha 
v. Valturno (12) Lord Buckmaster ap- 
proved the view ofjVaughan Williams, L J., 
and was not prepared to acceptthe view of 
Lindley, M. R , and Rigby, L. J. Hejalso ap- 
proved of the cases in D» Ferdwnendo v. 
Simon Smits & Co, (8). I think the decision in 
Manners v. Pearson (7) has practically ceas- 
ed to be the law and ıt seems to me that 
we have nothing to do with the date of the 
determination of fhe amount of the Oourt. 
The plaintiff's share was certainly ascertain- 
able by the 6th December, 1920, when the 
winding up was completed and the accounts 
were ready according to the 1st defendant's 
own statement and if the plaintiff was 
willing to accept tne amount he could have 
taken the amount that might be ascertained 
as the proper amount due on that date 
It 18 true that this need not be the amount 
which the defendants were willing to offer, 
But still the assets of the partnership may 
be held to have crystallized on that date 
and theonly question remaining for the 
Oourt would be to decide the difference 
between the parties. It 18 impossible to 
accept any date earler than 6th December, 
1920, because the winding up was not com- 
pleted and not until after the partnership 
assets are all realised and converted into 
money can the share of a partner be settled 
Vide Lindley, page 427. On the 6th Dc- 
cember, 1920, the rate was Rs, 1545-0. 
The appellant gains only Re, 1-2-0 by our 
view. To this extent the judgment of the 
lower Court 18 modified. : 

The memorandum of objections in Ap- 
peal No. 204 relates to the value of the house. 

We have already held that there is no 
reason to disturb the finding of the Subor- 
dinate Judge ın this matter Another item 
;in the memorandum of objections 18 a claim 
for the rent of the house up to the date of 
suit. PButifthe plaintiff has got his share 


(10) (1920) 2K B 709,89 L J K B 899, 1231 T. 


48 J 602,36 T L R 663 
E (1920) 2K B 714, 89L J K B, 1024, 25 Com 


Cas 335, 648 J 652, 36T L R 
(12) (1921) 2 A 
46, 31 T. L. R. 969, 
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of the value of the house in December, 1920, 
the house being sold some time in 1920, 
there 18 no question of any claim for rent. 
Another ground in the memorandum of 
objections 15 that the date of the prelimi- 
nary decree ought to be adopted as the date 
of conversion. This question has already 
been dealt with in the judgment in the 
main appeal. 

In Appeal No, 340 the only point is the 
rate of interest that should be allowed to 
the plaintiff. Some of the ınams of the suit 
firm were taken over by the new K. R, V.R. 
Firm. In such a case ıt 18 now conceded 
to be the law that the assignee 1s entitled 
at his option either to the profits of the 
new firm or interest In the present case 
he elected to take interest. The Subordi- 
nate Judge held that the reasonable rate of 
interest, to be given to the plaintiff is 9 per 
cent. The plaintiff wantsthis to be ın- 
creased and the defendant in the memoran- 
dum of objections wants 16 to be reduced to 
6 per cent. We think the rate allowed by 
the Subordinate Judge is the reasonable 
rate and we decline to interfere with his 
discretion. This i8 the courae followed by 
the Privy Council in Ahmad Musaji Salehjt 
v. Hashim Ebrahim Salehj (13). 

The result ıs Appeal No 340 and its me- 
morandum of objections are dismissed. with 
costs, Appeal No 20418 modified as indi- 
cated above The memorandum of objec- 
etions 13 dismissed with coste. In Appeal 
No. 204 the parties will give and take pro- 
poriionate costs. In the lower Court also 
the parties will give and take proportionate 
costs. 

Jackson, J.—1 agree. 

Y. N. V. Appeal No. 840 dismissed. 

Appeal No. 204 allowed vn part. 


(13) 28Ind Cas, 710,42 O 914, 190 W. N,449, 
17M L T 312, 2L W. 377,910 L, J 419, 13 A. 
L J 540, 17 Bom L R 432, 29 M, L. J 70, (1915) 
M. W. N. 485, 421 A. 91 (P. O). 


MADRAS HIGH COURT, 
Orvit APPEAL No. 199 or 1920. 
February 18, 1929. 

Present: —Mr Justice Ramesam and 
Mr. Justice Jackson, 

K. PIRAMANAYAKAM PILLAI 
APPELLANT 


versus 
KRISHNASWAMY PILLAI— 
RESPONDENT. 
Hindu Law~Widow—Savings from meome, property 
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A Hindu widow has absolute control over the 
income of the property which she has inherited fiom 
her husband, subject to the payment of the debts 
left by him and unless it can be shown that she 
intended to make her savings out of such income 
part of the estate of her husband, she would have full 
power of disposal overit [p 495,col 1] 

Venkatadart Appa Rao v. Parthasarathi Appa Rao 
(10), followed 


Appeal against a deeree of the Court 
of the Subordinate Judge, Tinnevelly, 1n O. 
8. No. 17 of 1924. 

Mr, K. V. Venkatasubramania Tyer, for 
the Appellant 

Messrs. S. Varadachamar and R. Krishna- 
swamy Iyer, for the Respondent. 


JUDGMENT.—In this appeal, the 
10th defendant 18 the appellant before us. 
The suit was brought by the reversioner 
to the estate of one Isakki Adumperumal 
Pillai, the last admitted male owner who 
died in 1862. The orginal plaintiff was 
the daughter's son , while the suit was 
pending in the Court below, he died and 
his son was afterwards added as the 2nd 
plaintiff. When Isakki Adumperumal 
Pillai died in 1862, he left surviving him 
five daughters anda daughter's son by his 
first wife. This daughter's son afterwards 
died in 1887, predeceasing the last of the 
five daughters. The last of the daughters, 
Subbammal, died in 1921, leaving eher son, 
the original plaintiff asthe only reversioner. 
In the plaint, the plaintiff questions the 
validity of the depositions made by Pira- 
muthu Ammal, the widow of Isakk1 Adum- 
perumal Pillai, under her Will dated 9th 
January, 1879. She died on the 8th Febru- 
ary, 1579 Under this Will, she gave all the 
properties she was then possessed of, to 
her five daughters absolutely. The 
daughters got the properties under the Will 
and there were further transactions be- 
tween the daughters and the daughter's 
Bons details of which we are not concerned 
with. The 10th defendant 1s concerned 
with items Nos, ? and 3 of schedule 1 to the 
plaint. In the plaint these items were al- 
leged to be partof the properties left by 
Isakki Adumperumal Pillai along with all 
ihe other properties. In the first written 
statement filed by the 10th defendant this 
allegation in the plaint was not questioned 
but certain other defences were raised 
which ıt 18 not necessary to state now. 
The suit was filed in January, 1922 It 
was posted for trialto a date in March, 
1926, On the 10th March, 1926, the appel- 
lant filed an additional written statement 
jn which he pleaded that the suit items 
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never belonged to Isakki Adumperumal 
Pillai at all but were acquired by his widow, 
Piramuthu Ammal, 18 years after his 
death under certain sale-deeds and the 
sale-deeds themselves were produced, The 
ease was taken up for trial on the 25th 
March. The two sale-deeds were exhibited 
as Exs II and III The plaintiff filed 
Exs. E and F, the plaint and statement in 
a former Suit No. 78 of 1916, and the case 
was closed. The judgment of the Oouri 
below was delivered on 26th March. The 
Subordinate Judge observed in para. 16 oi 
his judgment that Ex. A dated the tL 
January, 1879, the Will left by Piramuthu 
Ammal, places the question whether these 
items appertain to the estate of the deceas- 
ed Isakki Adumperumal Pillai beyond the 
shadow of doubt He observes that the Will 
disposes of the properties she had inhenit- 
ed from her husband and further the pro- 
perties acquired by improving these prc- 
perties. Then he refers to Ex IV, a par- 
tition deed entered into between ths 
daughters. He thencomes to the conclu- 
sion that the purchaseof items Nos, 2 and 
3 under the sale-deeds Exe. II and III be- 
comes immaterial and cannot impress them 
with the character of stridhanam proper- 
ties, as contended for on behalf of the let 
defendant. He also relied on Exs. E and 
F already mentioned, the plaint and the 
written statement in the earlier litigation, 
in which the present 10th defendant did 
not object to the description of these pro- 
perties as part of the estate ofIsakki Adum- 
perumal Pillai. Tne Subordinate Judge 
finally says thatitis futile that the l0th 
defendant should now contend that the 
suit property did not belong to the 
estate of the said Isakki Adumperumal 
Pilar and that he has let in no evidence 
worth the name to prove the contrary. We 
are notable to agree with these obsarva- 
tions of the Subordinate Judge. Though 
the written statement of the 10th defend- 
ant was filed late, it was allowed to be 
filed and the 10th defendant has certain!y 
adduced evidence to the contrary. Exhi- 
bits II and III now place the matter ba- 
yond all doubt that the properties did not 
form part of the estate of Isakki Adum- 
perumal Pillai at the time of his death but 
were acquired by his widow 13 years 
afterwards, the sale deeds being dated May, 
1875. lino evidence is available, admis- 
sions in written statements and the deley 
in raising the plea may be circumstances 
from which the Court can infer that the 
properties were part of Isakki Adumperu- 
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mal Pillai's estate but all such specula- 
tion and inferences are displaced by the 
actual production of the sale-deeds, Exs. 
Iland III. We must start the discussion 
in this case on the footing that the two 
items were acquired by the widow in 1875, 
and did not form part ofher husband's es- 
tate. 

The question now arises whether these 
properties should be regarded as part of 
the husband's estate and for this purpose 
whether an opportunity should be given 
to the parties to adduce any fresh evi- 
dence. We were at first inclined to call 
for a fresh finding giving another oppor- 
tunity to adduce evidence but it turned 
out that the sale-deeds, Exs II and III, 
were ın consideration of prior othzs dated 
1872 and 1874 respectively, besides cash 
payments of Rs. 700 for each. As the 
important facts are thus known, we think 
itis unnecessary to call for afresh finding. 
Ali that we have now got 1s that the 
widow lent money on two othis ın 1872 
and 1874. In consideration of the amount 
due on these othis plus cash, she obtained 
these sale-deeds. There is no evidence in 
the case to show how the money lent by 
the widow for these othis was obtained. 
Similarly there is no evidence as to how 
the cash paid in favour of the plaintiff 
came from; it 18 probable these amounts 
represented savings from the current 
income of her husband'e,estates. This 18 the 
most favourable supposition one can make 
in favour of the plaintiff. 

The question oflaw then arises whether 
starting with this supposition, the pro- 
perties can be regarded as having be- 
come part of the husband’s estate. Mr, 
Varadachariar the learned Advocate for 
the respondent, relied on the following 
decisions of the Privy Council, Gonda Kover 
v. Oodey Singh (1), Bhagbutts Debt v. Bhola- 
math Thakoor (2), Isra Dutt Koer v Hans- 
butte Koeram (3) and Sheolochun Singh v. 
Saheb Singh (4). He sought to distinguish 
the decision in Saodamine Dasr v. 
Admanistrator-General of Bengal (5) by 
the circumstances that in that case the 
widow never got possession of her hus- 


(1) 14B L R 159,3Sar P © J 370. 

(2) 2 I A 256,10 104,24 W R 108, 38a, P. O 
5. 52, 3 Suth P O.J 186 (P C.) 

(3) 10 0 324,101 A 150,13 O L R. 418, 7 Ind 
Jur 557, 4 Sar P O J 459(P C) 

(4) 14°C 387,14 I A 63, 11 Ind Jur 231, 5 Sar 
PO J (PO) 

(5) 20 C 433, 20 1.4.12, 6 Sa. P. C. J, 272, 17 
Tad, Jur, 223 (P. O), 
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band's estate, that the husband's pro- 
perty was bequeathed to his brother, there 
was an intestacy for 8 years and the 
amount the widow obtained represented 
the profits of the estate during those 8 
years and by a compromise between the 
brother and the widow, a certain lump sum 
was handed over to the widow of the 
brother. Even if ıt were so, ıt is diffi- 
cult to see what difference these circum- 
stances make. The mere fact that the 
widow was out of possession of her hus- 
band's estate does not matter if ultimately 
she obtains a large amount of income 
representing the profits of that property. 
But, however, that may be, we find all 
the decisions up to Sacdamiunr Das. v. 
Administrator General of Bengal (b) 
have been considered 10 various decisions 
of this Court. The earliest decision 18 
the onein Akkanna v. Venkayya (6) where 
also we have gota usufructuary mortgage 
out of small savings. Bhashyam Ayyangar, J., 
observed. 

“Ti was simply an investment, on a 
usufructuary mortgage, of her small savings 
over which she had absolute power of 
disposal, and ıt 18 difficult,to see on what 
principle ıt is ts be presumed that she 
thereby intended to part with her power 
of disposition, for the benefit of her re- 
versionary heirs The acquirer of property 
presumably intends to retain dominion 
over it, and ın the case ofa Hindu widow 
the presumption 1s none-the less so when 
the fund with which the property is 
acquired i8 one which, though derived 
from her husband's property, was at her 
absolute disposal.” 

The point again arose in Subramania 
Chettwv. Arunachalum , Chetir (7). In that 
case the properties were acquired by the 
widow out of sums allotted to her for 
maintenance and the case can, therefore, 
be distinguished onthat ground But the 
general question was elaborately argued 
and Sir Subrahmania Iyer, Offg. O. J., ob- 
served: 


“In the absence of clear provision of 
Hindu Law, defining the character of her 
interest in the income, 16 must, on general 
grounds, be held that what becomes vested 
in her inher own right and what she can 
dispose of at pleasure 18 her own property, 
not limited but absolute, exclusive and 
tai in every sense and devolving as 
such.” 


(6) 25M 351, 12 M. L, J. 5. 
(7) 28 M. 1, 
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7 He then refers to the decisions in 
$m Dutt Koer v. Hansbutt. Koerain (3), 
aodamint — Das v. Adminstrator- 

General of Bengal (5) and Akkanna v. 

Venkayya (6). This was a decision of 

three Judges and ever since, this decision 

has been regarded in this Court as having 
set the matter at rest. In Ramakrishna 

Prabhu v. Rakmavath Bar (8) the learned 

Judges observed — 

“But the law has long been settled to 
be the contrary in this Presidency, and 
it would be enough to refer toa Full Bench 
decision of this Court, Subramanza Chetti v. 
Arunachalam Chetti (T) on this point." 

The point again e&me up 1n this Court in 
Zemindar of Bhadrachalam & Palavancha 
v. Venkatadari Appa Rao (9). Schwabe, O. J., 
observed:— 

“The law is that a Hindu widow 18 
entitled to the income of the estate and 
can dispose by Will of accumulation...to 
form part of her deceased husband's estate ” 

Kumaraswami Sastri, J., observes at 
page 944". 

"It has now beensettled ihat a Hindu 
widow has absolute control over the income 
of the property which she inherits from 
her husband, subject of course, to the 
payment of the debts left by him, and that, 
unless ıt can be showa that she intended 
to make the savings part of the estate of 
her husband, she would have full power of 
disposal over 1t. "' 

He then refers to the decision in Saoda- 
mint Das v. Adminstrator General of 
Bengal (5). It is true that in that case the 
Meaur Kani was out of possession of her 
estate and she actually filed a suit for ıt 
and sought to recover it and, as already 
observed, we do not see how that circum- 
stance can make a difference. The matter 
went upon appealto the Privy Council 
whose decision is reported as Venkatadari 
Appa Rao v. Parthasaratht Appa Rao (10) 
At page 445, bir John Edge observes: 

“Io that income she remained entitled 
until her death on the 9th March, 1899. That 
income or any part of ıt she could, while 
she remained entitled to ıt, have added as an 
accretion to the Medur estate if she had 
wished to doso. Thera ıs no evidence to 

(8) 62 Ind Cas 215, 11L W 112 

(9) 70 Ind Cas 689, (1922) M W. N 532,16 L. W. 
369, 43 M L J 486, A I R 1922 Mad. 457, 46 M 190, 
31M LT 221 (F B) 

(10) 87 Ind Cas 324, (1925) M, W N 441, 48M L, 
J 627,234 L J 261, L R 6 A (P O)82, A I R 
1925 (P C)105, 27 Bom L R 824,3 Pat L R 208, 
290 O W.N 989, 48 M 312, 52 I, A 214 (P C) a= 

Page of (1922) M. W N —[Ed.] 

[Page of (1925) M, W, N.—LEd | 
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suggest that she ever added any part of 
that income asan accretion to the Medur 
estate. She was consequently entitled 10 
dispose of ıt by Will or otherwise.” 

The last sentenee clearly shows that 
their Lordships approve of the rule of 
law laid down in Akkanna v. Venkayya (0) 
and Subramania Chettv v Arunachalam 
Chetti (7) Mr. V&radachariar called our 
attention to a case in Nabakishore Manaal 
v. Upendra Kishore Mandal (11). In that 
case she made an adoption—a fact rot 
appearing from that report but in the 
decision of the High Court. Most of 
the properties she purchased were 
tenant-rights purchased from tenants of 
the estate The document by which che 
alienated the property also shows that 
she regarded the property as accretions 
to her husband’s estate for the deed 
contains recitals which upon the hypo- 
thesis that the property was the widow's 
own, would have been quite unnecessary. 
It 15 inthe light of these circumstances 
one should understand the earlier observa- 
tion of their Lordships, namely:—“Though 
it 18 true that when that property had 
been received ıt would be possible for her 
so to deal with it that ıt would remain 
her own, yet 16 must be traced and shown 
to have been so dealt with, and in this 
case there 1s no sufficient evidence of this 
having been done.” 

Anyhow we cannot regard this case as 
laying downa different rule from the one 
in Venkatadart Appa Rao v. Parthasaratha 
Appa Bao (10). Mr. Varadachanar referred to 
two cases Panani Subbamma v. Mungamur 
Venkata Krishna Row (12) and Srinivasa 
A^yangar v. Almelu Ammal (13). Both 
these decisions are of Single Judges and 
were before the decision in Venkatudars 
Appa Rao v. Parthasarathi Appa Rao (10). 
In Narayanan Chetty v. Supiah Chetty (14) 
the finding was that the widow acquiesced 
in treating the interest on the investments 
as her husband's estate. This decisioz. 
i8 a pure decision on the facts The 
decisionin Sarat Chandra Matra v. Charu- 
sıla Dası (15) 18 the decision of a Single 
Judge, Page, J,and it can probabiy bo 
distinguished on the ground that decisions 

(11) 65 Ind Cas 305, (1922) M. W N 95,49 M L. 
J 253, 20 A L J 22,26 0 W N 332, 35 C LI. 
116, 24 Bom L R 346, 15 L W.417,30M L T 235; 
3P L T 311, AIR 1922 (P C)39 (P C) 

(12) 80 Ind Cas 290, A I R. 1925 Mad 15 

(13) 101 Ind Cas 571, A I R 1927 Mad 115 

(14) 58 Ind Cas 639, (1920) M W. N 248, 11 L. V. 
418, 38M. L J 437, 43 M 029 

(15) 112 Ind, Cas, 008, 55 O. 918, A. I. R. 1 28 Cc 
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in Calcutta still bear the impress of 
notions derived from Dayabhaga Law We 
cannot depart from the course of decisions 
in this Court 

The result is that the plaintiff has 
failed to show that items Nos 2 and 3 
either formed part of the original estate 
of Isakki Adumperumal Pillai or have 
been subsequently treated by the widow 
as accretions to that estate and his suit 
must, therefore, fail so faras these items 
are concerned. The decision in this case 
will not prejudice any right which the 
plaintiff may get by reason of his compro 
mise with the 8th defendant and the 
result of the litigation between the 8th 
defendant and the l0th defendant in an- 
other litigation Second Appeal No 818 
of 1925 and the connected Letters Patent 
Appeal. The appeal must be allowed with 
costs throughout. In the lower Oourt, 
the plaintiff will pay costs proportionate 
to the extent of items Nos 2 and 3. The 
suit is dismissed as against the 10th defend- 
ant in respect of 1tems Nos. 2 and 3. 

VN Vv. Appeal allowed, 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 333 or 1927 
AND 
LETTERS PATENT APPELL No, 288 or 1927. 
July 24, 1929. 

Present :~Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 
PARINAM RAMA RAO PANTULU 
AND ANOTHER—APPELLANTS 
versus 
PARINAM KRISHNAMMA— 

—RESPONPENT 

Mared Woman's Property Act (XIII of 1928), 
s 23--Insurance effected before January, 1914, whe- 
ther governed by old or new Act 

Insurance policies effected before Ist January, 1914, 
are governed bys, 6 of the Married Woman's Pro- 
perby Act, 1874 

Section 23 of the Mairied Woman's Property Aot 
of 1923, declares that the provisions of s 6 of the 
Married Woman's Property Actof 1874 shall apply 
in the case of any policy effected by any Hindu in 
Madras after the 31st December, 1914, but 1t does not 
further enact that they shall not apply to policies 
effected before that date 

Pokkunurt Balamba v. Kaka apart Kvishnayya (1), 
referred to ; ay 

Appeal against an orderof the District 
Court of Ganjam, dated the léth February, 


1927, am Original Petition No, 45 of 
1926, 
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Letters Patent Appeal against an order 
dated the 23rd September, 1927, and passed 
by Mr. Justice Curgenven, in C. M P. 
No. 3541 of 1927 on the file of the High 
Oourt (petition praying for the issue of 
an injunction restraining the Ist respond- 
ent from obtaining payment of the amount 
ofthe Life Insurance Policy of the deceas- 
ed P. Subba Rao Pandulu from the 
Insurance Company and restraining the 
Oriental Government Security Life Assur- 
ance Co Ltd, the 2nd respondent from 
making payment of the said policy amount, 
pending disposal of Appeal against Order 
No. 333 of 1927 aforesaid), 

Mr. V, Govindarajachari, for the Appel- 
lants 

Mr. B. Jagannadha Das, for the Respond- 
ent. 

JUDGMENT.—The short question in 
this appeal is this, Has s 2 of Act XIII 
of 1923 the effect of srescinding Pokkunuri 
Balamba v. Kakarapart Krishnayya (1)? 
The District Judge 1s, of course, wrong ın 
saying that 16 was not open to the Legis- 
lature to give effect to a view different from 
that taken ın that decision. But the ques- 
tion is, whatis the true construction of 
s, 23. It declares that the provisions of 
s. 6 of the Married Woman's Property Act 
of 1874 shall apply in the case of any policy 
effected by any Hindu in Madras after the 
31st December, 1913, (the Full Bench 
decision having been given on the 19th 
December). It does not further enact that 
they shall not apply to policies effected 
before that date. What then about such 
policies? They are clearly governed by 
the old Act The present policy was 
effected ın 1894 and governed as ıt is by 
the earlier Act, the decision of the Full 
Bench applies We, therefore, confirm the 
judgment of the lower Uourt and dismiss 
the appeal with costs. 

This Letters Patent Appeal is dismissed 
with costs 

VIN V. Appeal dismissed, 

(1) 20 Ind Cas 934, 37 M 483,25 M L. J. 65; 
(1913) M. W. N. 697, 14 M. L, T. 363 (F B). 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 57 oF 1929, 
June 25, 1929. 

Present['—Mr Justice Tek Chand. 
BAGHEL SINGH AND ANOTHER— AGOYSED 
—APPELLANTS 
versus 
EMPEROR— Opposite PARTY. 
Evidence Act (I of 1872), ss 21, 27—Oral confession 
by accused to Magistrate, admissibility of—Accused 


pomting out spot—No drscovery—Conduct of accused, 
whether admissible 

Anoral confession made by an accused person to a 
Magistrate 18, as an admission by him, a relevant 
fact and may be proved by the testimony of the 
Magistrate given at the trial |p 499, col 2] 

Shere Singh v Empress (1), Buta v. Empress (2), 
Feroz v Emperor (3) and Nazir Singh v Emperor (4), 
followed. 

In re Tangedypalle Pedda (5), referred to 

Emperor v Maruti Santu More (6) and Super- 
vntendent and Remembrancer of Legal Ajfaus, Bengal 
v Lalu Mohan Singha Roy (7), discussed 

Apart from any of the accompanying statements 
which the accused might have made to the Magis- 
trate, the mere fact of the accused pomting out 
various spots is no evidence against him where no 
recovery 1s stated to have been made in consequence 
of the said pointing out of spots [abad | 


Criminal appeal from an order of the 
Additional Sessions Judge, Lahore, dated 
the 2nd January, 1929. 


Mr Hakumat Rai, for the Appellants. 
Mr. Anant Ram Khosla, for Government 
Advocate, for the Orown, 


JUDGMENT.—On the night between 
the 25th and 26th of September, 1927, a 
daring dacoity was committed in the house 
of Uttam Singh oflal One ofthe dacoits 
was, armed with a gun, another with a 
chhavt and the rest with dangs. It is 
proved beyond doubt that the dacoits 
severely beat Uttam Singh, opened an 
iron safe and carried away a number of 
eurrency-notes, cash, jewellery, papers and 
account-books. Of the alleged dacoits 
Malangi, Jumma and Saudagar Singh had 
been convicted of murder in other cases, 
sentenced to death and executed before the 
present trial began. Of the remaining five, 
Mehr Din (P. W. No. 2) was granteda pardon 
and has given evidence for the prosecution, 
while Baghel Singh, Siraj Din, Banta Singh 
and Mahna Singh were tried by tlie Addi- 
tional Sessions Judge, Lahore, the first three 
under s. 395 and the last named under 
8. 395/109, Indian Penal Code. Of these 
Banta Singh and Mahna Singh were acquit- 
ted while Baghel Singh and Sira) Din were 
found guilty under s. 395 and sentenced 
each to undergo rigorous imprisonment for 
seven years, They have appealed and 1 
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have heard Mr. Hakumat Rai on their behalf 
and Mr Anant Ram Khosla, for the Crowr. 

The learned Additional Sessions Judze 
has examined in detail the evidence of 
Mehr Din approver and has given good 
reasons for holding that he was one of the 
dacoits. The learned Judge has also ex- 
pressed the opinion that he 1s an ordinory 
village kamın and not the type of a percon 
who would necessarily be above saving 218 
own neck by committing perjury at ihe 
expense of others The sole question for 
determination ın this appeal, therefore, 18 
whether Mehr Din's evidence has been 
corroborated in material particulars with 
regard to the part alleged to have bsen 
taken by each appellant in the crime. 

Taking first the case of Baghel Sirgh, 
the corroborative evidence against him 18 
as follows .— 


(1) that on the day preceding the dacoity 
this appellant was seen in the company of 
the approver, Malangi, Jumma, Saudegar 
Singh and Banta Singh in the garden of 
Janmeja Singh (P W. No. 11) in Mauza 
Orara, 6 or 7 kos distant from Mauza Lal, 
and that one of the party had a gun and a 
cartridge-belt which they got repaired by 
Muhammad Din Mochi (P. W. No. 9); 

(2) that the tracker Allah Dad (P. W. No.16) 
had identifled some of the footprints on the 
spot as of Baghel Singh ; : 

(3) that shortly after the dacoity Nerain 
Singh, brother of Baghel Singh along with 
the approver went to Khushi Muhammad 
(P. W. No, 29) at Kasur and purchased some 
cloth, aud in payment of the price gave 
him a currency-note of Rs 100 and ; 

(4) that in the course of the investigation, 
Baghel Singh pointed out certain spots to 
Mirza Aziz Ahmad (P. W. No 8),Magistrate. 

{His Lordship referred tothe evidence and 
continued. JLastly the learned SessionsJ udge 
has relied on the conduct of the appellent in 
“pointing out" to Mirza Aziz Ahmad (P. 
W. No.8), Magistrate, “the places where 
the various incidents narrated by the 
approver took place.” It appears that 
under structions from the Sub-Divisional 
Magistrate, Kasur, Mirza Aziz Anmac 
joined the investigation aud on the 4th, 
5th, 6th and Tih November, 1928, the 
approver and other persons who had beer 
arrested in connection with this dacoity 
including Siraj Din and Baghel Singh 
appellant, separately and individually took 
him round the countryside, and pointed 
out to him the spot where according to 
the approver the incidents before and 
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after the commission of the dacoity had taken 
place Atthe end ofeach day the Magis- 
trate recorded in the form of a note the 
result of his visit to the various spots, 
These notes which arein the form of an 
irregular diary, were presumably sub- 
mitted by him to the Sub-Divisional Magis- 
trate, and were proved by the witness at 
the trial (Ex, P. O O). After refreshing 
his memory from these notes Mirza Aziz 
Ahmad deposed as follows.— 

“On the 4th of November, 1927, Siraj Din 
pointed out the spotsin Lil village which 
Mehr Din approver had pointed out first. 
Then said Siraj Din was the first to point 
out these places. After that Mehr Din, 
Baghel Singh and Banta Singh pointed out 
allthe spots which Mehr Din had pointed out 
but Siraj Din pointed out those at village 
Lil. These 4 persons had pointed out these 
places absolutely separately.” 

Now the learned Sessions Judge has 
very properly refrained from relying on 
the "notes" (Ex. P. O. O) as evidence 
ofthe confessions made by the appellant 
to the Magistrate, As stated already, these 
"notes" do not purport to be a record of 
the confessional statement by the approver 
or the other arrested persons, nor do they 
pretend to comply in any way with the 
provisions of s, 164 of the Code of Crimi- 
nal Procedure. They are not in the form 
of questions and answers, nor do they 
record evenin a narrative form what each 
individual accused is supposed to have 
stated to the Magistrate. It 1s not mention- 
ed in the “notes” nor is 16 deposed to 
orally by the Magistrate, that when an 
accused was brought before him, he 
satisfied himself that the former was going 
to make a statement voluntarily, nor was 
any attempt made to explain to him that 
his statement might be used as evidence 
against him. Exhibit P.O. O is no 
more than a record of the proceedings of 
the Magistrate during the investigation 
and I cannot accept the contention of the 

Counsel for the Crown that ıt must be 
admitted in evidence as a record of a 
confessional statement made by the appel- 
lant. It is no doubt true, as I shall show 
later on that the Magistrate could have 
proved by his testimony any incriminating 
statements orally made tohim by Baghel 

Singh appellant during the investigation. 

But, as pointed out by the learned Sessions 

Judge himself at page 23 of his judgment, 

the prosecution did not try to prove any 

statements alleged to have beenorally made 
byBagbel Singh appellant to Mirza Aziz 
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Ahmad Magistrate. Theonly thing which 
they sought to prove through him was his 
“conduct” in pointing out “the places where 
the incidents narrated by the approver took 
place.” Now apart from any of the accom- 
panying statements, which the accused might 
have made to the Magistrate, I fail to see 
how the mere fact of any of the accused 
having pointed out the various spots 
could possibly be evidence against him. 
No recovery is stated to have been made 
in consequence of the alleged pointing out 
the spots nor any other fact deposed to as 
discovered. In these circumstances, I fail 
tosee how the mere fact of an accused 
person having taken the Magistrate to a 
particular spot is admissible as evi- 
dence of “conduct” or can be of any 
value in determining his guilt, I, there- 
fore, hold that there is on the record no 
corroboration of the evidence of the approv- 
er against Baghel Singh appellant and 
that he must be acquitted. 

Coming now to the case against Siraj 
Din appellant I must, for the reasons al- 
ready given, reject the evidence of the 
“conduct” of this appellant in “pointing 
out” fo Mirza Aziz Ahmad, Magistrate, 
(P. W. No. 8) the spot at Lil where some 
of the incidents relating to the dacoity are 
stated by the approver to have taken place, 
I must also leave out of consideration the 
“eircumstance” relied on by the learned 
Sessions Judge, that “Siraj Din informed 
the dacoits that Uttam Singh had received 
alarge sum of money on the previous 
day". There is no evidenceof this “cir- 
cumstance” on the record, except the 
statement of the approver himself and it is 
not clear how the "circumstance" proved 
by that statement alone, can be its corrobo- 
ration, Thereis, however, other reliable 
evidence against this appellant on the fol- 
lowing points :— 

At the time of the identification parade, 
held in the Borstal Institute, Lahore, 
Siraj Din made an incriminating state- 
mentto Lala Hans Raj, Magistrate, (P. W. 
No. 17) to the effect that at the time of the 
commission of the crime he was wearing a 
particular shoe. This statement has been 
proved by the sworn testimony of the 
Magistrate and has been accepted by the 
learned Sessions Judge asan "oral" con- 
fession of the appellant, The learned 

Counsel for the appellant has argued that 
an oral confession made by an accused per- 
son toa Magistrate is not relevant and 
cannot ke proved by the testimony of the 
Magistrate given at the trial, The question 
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is not free from difficulty and judicial 
opinion in the various Courts is not uni- 
form on the point. The Punjab Ohief 
Court and the Lahore High Oourt have, 
however, consistently held that an oral 
confession made by an accused person to 
a Magistrate 1s, as an admission by him, a 
relevant fact and may be proved at his trial 
under s. 21 by the evidence of the Magist- 
rate See that leading judgment oi 
Plowden, J , 1n Shere Singh v Empress (1), 
Buta v. Empress (2), Feroz v. Emperor 
(3) and Nazır Singh v. Emperor (4). See 
also In re Tangedypalle Pedda (5) where the 
Madras High Court has taken the same 
view. In Emperor v. Maruti Santu More 
(6) Shah, J, has, however, expressed the 
contrary opinion, but his colleague, Hay- 
ward, J, did not agree with hım and held 
the oral confession admissible. It may 
be mentioned that there are observations 
ın Superintendent and Remembrancer 
of Legal Affairs, Bengal v. Lahi Mohan 
Singha Roy (7) which would exclude such 
confessions. After carefully considering 
the reasons for the contrary opinion, am 
not prepared to depart from the view which 
has consistently prevailed in the Punjab 
Courts for the last fifty years. Mr. Haku- 
mat Rai has contended that the Punjab 
rulings have become obsolete after the 
changes made 1n s. 164 of the Oode of Ori- 
minal Procedure by the Amending Act of 
1923 Ido not, however, see how the afore- 
said amendments affect the admissibility of 
oral confessions made to Magistrates. I 
hold, therefore, that the incriminating 
statement made by this appellant to Lala 
Hans Raj, Magistrate and formally proved 
by the latter atthe trial 1s admissible 
against him 

In addition to this, we find that the in- 
vestigating Sub Inspector (P. W. No. 72) 
has deposed that on information received 
from this appellant he was able to dis- 
cover.— 

(1) a pair of shoes (Ex P. 26) which lay 
concealed 1n his courtyard and from which 
the heel with a pair of punctures had been 
removed in order to escape detection ; 


(1) 21P R 1881 Cr. 

(2) 52P R 1887 Or CAD 

(3)45Ind Cas 813,11 P R 1918 Ór,19 Or L J 651 

(4) 91Ind Cas 806, A I R 1925 Labh 357,7 L L. 
J 428, 27 Or L J. 134, : 

(5) 69 Ind Cas 206, 45 M 230,141 W 542, (1921) 
M W N. 779, 30 M L T. 107, 42 M L J 37, AL 
R 1922 Mad 40, 23 Or L J 68 du 

(6) 54 Ind Cas 465,21 Bom! L. R 106 
Bi ce Lo 65 | 065 at p 1066, 

(7) 62 Ind, Cas 578, 49 0.467, 250, W. N. 788, 22 
Or, L. J. 562, A. I. R. 1922 Gal. 342, 
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(iz) the heel (Ex. P. 29) itself; and 

(111) the pliers with which ıt had been 
removed. 

All these points furnish ample corrobora- 
tion of the testimony of the  apprcver 
against Sira) Din and I hold that the case 
is fully proved against this appellant 

I, therefore, uphold the conviction of 
Siraj Din. Having regard to the serious 
nature of the crime, I am of opinion shat 
the sentence is by nomeans severe. 

I accept the appeal of Baghel Singh. set 
aside the conviction and sentence against 
him and direct that he be set at liberty 
forthwith, but I dismiss the appeal of 
Siraj Din. 


B. L., Appeal allowed in pari. 





LAHORE HIGH COURT. 
ORIMINAL Ravision No, 1178 or 1929. 
August 10, 1929. 
Present.—Mr. Justice Bhide. 

C. 8. GHAI & Oo., LIMITED—ACCUSED 
—PETITIONER 


versus 
EMPEROR—Oppositr PARTY. 
Criminal Procedure Code (Act V of 1898), s 96— 
Search warrant—Absence oy material connecting 
accused with offence—Assurance by Police Ofterr 
of necessity of warrant—Issue of warrant, legalr-y 


Where no offence 1s alleged to have been com- 
mitted a general search wairant should not ve 
issued under s 96, Criminal Procedure Code, in 
mere suspicions and on the assurance 0: Polre 
Officers that a general search 1s necessary. 

Pratt v Emperor (1), followed 


Case reported by the Sessions Judgs, 
Laban, with his'No, 107 3of 22nd of July, 
1929. 

. Mukand Lal Pun, for tue Pei- 


Amar Singh, Public Prosecutor for 
the Orown. 


ORDER,.—A general warrantior tne 
inspection and search of registers, account 
books and other documents belonging 
to a firm called Ghai & Co, at Ludhiena 
was issued under s. 96 of the Criminal P-o- 
cedure Code by the District Magistrete, 
Ludhiana, on the 15th June,1929, end “he 
said Gocumenis were taken away by .he 
Police with the result that the business of 
the said Company came practically tc a 
stand-still, The Oompany appliedto zhe 
Sessions Judge for revision of the order of 
the District Magistrate and he has forwerdg 
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ed the petition with a recommendation that 
the warrant issued by the District Magis- 
trate being illegal should be cancelled. 

I have carefully read theorderof the 
learned District Magistrate. It appears 
that the petitioner had appeared before the 
warrant was issued and had expressed his 
willingness to produce any documents 
which were required by the Police for the 
purposes of investigation. Thelearned Dis- 
trict Magistrate does not give any reasons ın 
the order for not accepting this offer of the 
petitioner and for iesuinga general search 
warrant It is admitted that no complaints 
were pending before the District Magis- 
trate It is stated before me by the learned 
Public Prosecutor that there were four 
complaints before the Police under s. 420 
against the petitioner at that time. There 
is, however, no reference to any such 
specific complaints in thelearned District 
Magistrate's order and he seems to have 
proceeded merely on suspicions as regards 
the nature of the petitioner's business and 
the assurance given by the Police that a 
general search was necessary. This pro- 
cedure was, 1n my opinion, unjustifiable in 
the circumstances and illegal, see Pratt v, 
Emperor (1) I, therefore, set aside the order 
of the District Magistrate with respect to 
the issue of the warrant. At the same time 
as it appears now that the Police have made 
an investigation and that certain chalans 
are ready, the Police may keep any docu- 
ments which are essential for the purposes 
of the chalans, Similarly, any documents 
which may be necessary for the purposes 
of any other complaints under investigation 
may be detained by the Police. The learn- 
ed Counsel for the petitioner concedes that 
the Police have the power to search for and 
detain specific documents required for the 
purposes of an investigation, and as the 
Police have already got these documents in 
their possession there seemsto be no point 
in asking them to restore the documents 
and then take them back once more into 
their possession for the purposes of the 
chalans and complaints referred to ebove. 
The learned Public Prosecutor has under- 
taken to restore by the 12th instant all 
documents to the petitioner with the ex- 
ception of those which are required by the 
Police for the above purposes. A list of the 
documents detained should be given to the 
petitioner, showing briefly the purpose for 
which each document 18 detained. 


(1) 55Ind Cas 473,47 O 597, 240. W. N. 403 
O.L, J. 345, 21 Cr. L. J. 313. DURO 
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The learned Counsel for the petitioner 
stated that certain monies belonging to the 
petitioner have also been attached by the 
order of the District Magistrate There is, 
however, no revision petition before me in 
connection with this attachment. It 1sopen 
to the petitioner to apply to the District 
Magistrate for the purpose andas the in- 
vestigation has now been practically com- 
pleted the District Magistrate should be in 
à position to pass proper orders, 

R. L, Order accordingly. 


— 


LAHORE HIGH COURT. 
First Cryin APPEAL No 474 or 1927, 
April 30, 1929. 
Present:—Mr. Justice Tek Ohand 
and Mr, Justice Agha Haidar. 
MAYA RAM-—PLAINTIFF—APPELLANT 


versus 
MUNIOIPAL COMMITTEE, LAHORE 


DEFENDANT— RESPONDENT. 

Punjab Municipal Act (III of 1911), ss 106, 97, 188 
—Damage caused to house owner by leakage of water 
through stand-posts and private ferrules—Laabiwty 
of Muncipal Commattee—T orts~—Negligence—Damages 
—Sut for damages—Limitatrion—Limitation Act (LX 
of 1908), Sch I, Arts 2, 36, 

Under the Punjab Municipal Act the subterranean 
system of connexion-pipes and ferrules attached and 
fixed to the Munieipal main, whether used for the 
public generally or connected with private houses, 13 
under the control, supervision and management of 
the Municipality and it isthe duty of the Munici- 
pality tosee that it is properly maintained and kept 
in workingorder A Municipality would, therefore, 
be hable m damages if water escapes from stand 
pipes or private ferrules and owing to the neglect of 
the Mumoeipahty to stop the leakage ın time damage 
is caused to the building of an adjacent house owner 
[p 504,col 2] 

A suit for damages against the Munieipaltty for 
such damage 1s governed by Art 36 and not by Art 2 
of Sch I ot the Limitation Act [p. 505, col 2] 

With regard to private ferrules and: connection- 
pipes tne responsibility of the Municipality does not 
cease as soon as the first connection has been establish- 
ed [p 505, cols 1 & 2] , 

Messrs Mehr Chand Mahajan and Nawal 
Nishore, for the Appellant 

Messrs. Madan Gopal and Hart Chand, 
for the Respondent. 

- JUDGMENT. __ 

Agha Haidar, J.—The plaintiff sued 
the defendant Municipality for a sum of 
Rs. 10,000 as damages on the allegation that 
through the negligence, omission‘and illegal 
acts of the defendants three houses belong- 
ing to the plaintiff, bearing Nos. 2396, 
2397 and 2399 were cracked and damaged 
and had ultimately to be partially demolish 

\ 
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ed under the orders of the Municipahty. 
The trial Court dismissed the suit and the 
plaintiff has come in appeal to this Court. 
The facts leading upto the present litiga- 
tion may be briefly stated as follows. 

The plaintiff 18 the owner of the three 
houses mentioned above, situate in the city 
of Lahore, Muhalla Sathan, near Kucha 
Wanwala ‘These houses get their supply 
of water through pipes which are connected 
with the Municipal main. The Municipal 
stand-pipe (also called the stand-post) 15 at 
a short distance from the houses in question, 
On 11th November, 1923, the public stand- 
post stopped giving water Nobody took 
any steps to find out what was the cause of 
this stoppage and,of course, no repairs were 
made. The Municipal Engineer on 13th 
November, 1923, received a telephonic 
message from Ohaudhri @hasita, Municipal 
Commiesioner of the ward, in which the 
houses in question are situate, intimating 
that the publie stand-post had not been 
giving water for thelasttwo days. On 
receiving this message a fitter and a 
supervisor were deputed by the Municipal- 
ity to proceed to the spot. They came and 
dug up the ground nearthestand-post. As 
a result of the digging it was discovered 
that the pipe of the publie stand-post had 
broken. These Municipal employees closed 
the ferrule which connected the main with 
the stand-post in order to prevent further 
wastage of water. On 15th November, 1923, 
certain other houses, not belonging to the 
plaintiff, began to crack. On 16th Nov- 
ember, 1923, two of the houses, Nos. 2396 
and 2397 belonging to the plaintiff, crack- 
ed. On the same date a telegram was sent 
by one Hukam Chand, who 18 à cousin of 
the plaintiff, tothe Secretary, Municipal 
Committee, which runs as follows 

"Water-pipes broken, Sathan Bazar, near 
Street Wanwala causing heavy damages to 
the houses. Engineer informed twice but 
no action taken. Municipality responsible 
for losses.” 

On the next date (17th November, 1923,) 
the plaintiff addressed a letter to the Secre- 
tary, Municipal Committee, (Ex. P 4), in- 
timating that four of their houses, 2e, his 
own and his nephew Hukam OChand's had 
been seriously damaged owing to the burst- 
ing of the water-pipe, that they had sufler- 
ed damage to the extent of Rs 20,000 at 
least and that the Municipality should 
either restore their houses or pay damages. 
The Municipality wasfurther asked to take 
steps to have the water-pipes put in order, 


and finally the urgency of the Municipality ' 
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taking early action was insisted upon. On 
the same date the Municipal Engineer Mr. 
Muhammad Ishaq, visited the locality and 
made a report which is printed at page 39 
of the paper-book and 1s to the following 
effect: 

“I saw these houses this morning The 
damage to the house was due to the 
leakage of private ferrules and a pipe of a 
publie stand-post" The stand-post was 
closed about three days ago on receipt of 
information and the defective ferrules have 
also been removed and their holes plugged 
up till the owners ofthe connexions get 
new ferrules put in, There has been no 
neglect on the part of this department : 

On 91st November,1923, Zakar Hussain (D. 
W. No 2) who at this time was the Buper- 
intendent of the Distribution system and 
afterwards City Overseer, made a report, 
Ex D.5 to the Municipality After refer- 
ring to the digging of the earth on 17th 
November, and the discovery of the broken 
pipe near the ferrulehe stated. 

“I do not know when it broke down. 
These two ferrules belonging respectively 
to Bhagwan Singh (P. W. No. 4)anc Dr, 
Sant Ram arethe chief cause of damaze to 
the houses referred tointhenote of the 
Supervisor.” : 

On 24th November, 1923, the pleintiff 
sent the following telegram to the Rec- 
retary, Municipal Committee, Lahore: | 

“Telegram and notices sent. Water-pipe 
is still damaging our four houses, Mthalla 
Sathan damaged my fifth house yesterday, 
kindly inspect spot.” 

The fifth House alluded to here No. 
9399. On 26th November 1923, Zakar 
Hussain (D. W No. 2) submitted another 
report to the Municipality. This report 16 
very important. After referring to various 
matters, it,says that the chief cause oz 
damage was the leaking of the ferrules oz 
Bhagwan Singh and Sant Ram and the 
other ferrules broke down on account oz 
pressure of wet earth It may be mention- 
ed here that when the Municipal employees 
dug up the earth on 13th November, thev 
had thrown it again on the pipes which 
could notbear the weight of the wet earth, 
saturated as ıt was with water, on accoun. 
of their decayed and consequently brittle 
condition On lst December, 1923, the 
plaintiff again wired to the Seeratary, 
Municipal Committee, stating that the 
water-pipe was still damaging their houses. 
There is à note by the Municipal Engineer 
dated lst December, 1923, suggesting the 
reply which the Municipality Should give 
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to the plaintif and on the same date we 
find the reply, as communicated to the 
plaintiff, over the signature of the Muni- 
cipal : Engineer, Muhammad Ishaq Khan. 
This is to the effect that there is no defect 
in the Municipal pipe and that if there is 
any leakage it must be from some private 
connexion which can be investigated if full 
particulars are given about the exact spot 
where the leakage is suspected. D-12 is 
the report of the Municipal Engineer Mu- 
hammad Ishaq Khan, dated 3rd, December, 
1923, addressed to the President, Municipal 
Committee, and opens with this important 
sentence: 

“Several houses in Kucha Wanwala 
Muhalla Sathan, have cracked on account 
of leakage from private ferrules and pipes 
and also from the service pipe ofan old 
stand- post.” 

He also mentions that when information 
about the defect in the stand-pipe was 
received on 13th November, 1923, it was 
closed at once but the cracks continued to 
develop all the same and upon this becom- 
ing known on il6th November, 1923, the 
main pipe of the street was closed. It 
further goes on to say that on 28rd Novem- 
ber,1923, 15 was found that one of the houses 
had become dangerous and, therefore,junder 
the orders of the Senior Vice President its 
demolition was ordered. Another house 
was subsequently dismantled because on 
account of further leakage it had become 
dangerous Finally, the reportsays that 
“the danger to these houses and 
others in several Muhallas of Lahore 
is, ın my opinion, due to inferior fittings 
which the plumbers use in laying pipes” 
and it is strongly urged that these plum- 
bers should not be allowed touse and 
supply inferior fittings. A suggestion is 
made that in order to ensure use of good 
material, the fittings and pipes manufactur- 
ed by British firms only should be employ- 
ed and the provisions of 8. 99, cl. (1), Muni- 
cipal Act, are referred to. On 13th 
February, 1924, Mr. Muhammad Ishag Khan, 
Muniopal Engineer, submitted a note to 
the Public Works Sub-Committee in which 
among other things he observed: 

“Barly steps should be taken to test the 
existing Municipal pipes. This work 
would also reveal all private pipes and fit- 
tings which on account of age and other 
reasons require renewalor repairs and will 
thus p*event slow leakage which ıs the 
cause of all this damage and waste of 
water" and the suggestion is repeated that 
the Municipality should supply fittings for 
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private connexions and should purchase a 
sufficient stock of the same from British 
firms, On l1sth June, 1924, the plaintiff 
served the Municipal Committee with a 
notice claiming damages. On 25th June, 
1924, the Municipal Committee passed a 
resolution repudiating all lability. 

The plaintiff instituted the present suit on 
4th November, 1924, in which he claims 
damages for the loss of materials and build- 
ings and also for theloss which he has sustain- 
ed 1n being deprived of the rent which would 
have accrued to him from the houses if 
they had remained intact. The case for the 
plaintiff is summarized in the concluding 
portion of para. 5of the plaint where it 18 
alleged that even if the damage is caused 
on account of the damaged condition of 
the "private" ferrules the defendant 
Municipality was still liable inasmuch as 
such ferrules were under the management 
of .the defendant whose employees were 
bound to remove all the defects and to take 
precautionary measures 1n respect thereof. 

The written statement filed on behalf of 
the Municipality raised the plea that if any 
damage was caused to the plaintiff, it was 
owing to some defects in private connexions 
for which the Municipality was not re- 
sponsible, and that, had the actual place of 
leakage been pointed out by the plaintiff, 
an enquiry might have been made. lt 
denied that the plaintiff suffered any loss 
owing to the negligence, omission or any 
illegal act of the Municipal Committee and 
further urged that ıt was the duty of the 
plaintiff to give full particulars as regards 
the negligence, omission or illegal acts com- 
plained of, Lastly, it was denied that ithe 
“private” ferrules were under the manage- 
ment of the defendantand that the defend- 
ant is responsible for keeping them in 
proper order, and that even ifit were the 
duty of the defendant to look after them, 
no negligence had been proved on the part 
of the defendant and that the plaintiff was 
not entitled to any damages. 

The trial Court framed the following 
issues: 

*(1) Whether the houses of plaintiff were 
damaged by any negligent act or omission 
of the defendant. 

(2) If so, is not the defendant liable for 
it. 

(3) If issues Nos. 1 and 2 are decided in 
favour of the plaintiff, what amount is 
plaintiff entitled to by way of damages, 

(4) Is the suit barred by limitation.” 

The Court held that it was not proved 
that the main pipe had burst, that the 
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employees of the Municipality had made 
every effort to discover any defect in the 
main pipe and to remove the same and that 
no negligence or omission of illegal act 
was proved by the plaintiff on the part of 
the defendant The Court found that the 
damage caused to the houses of the plaint- 
iff was not due to the action of the water in 
the main water-pipe. On the question of 
limitation the trial Court held that the suit 
was within time. On the merits, however, 
the suit was dismissed. As stated above 
the plaintiff has come up to this Court in 
appeal. À number of witnesses were 
cited on behalf of the plaintiff and their 
evidence, on the whole, is not satisfactory. 
The evidence of Sardar Bishan Singh 
and Sardar QGursarn Singh, two of the 
plaintiff's witnesses is to the effect that 
the houses fell down owing to the bursting 
of the Municipal water-pipe. These 
witnesses have tried to emphasize that the 
loss to the plaintiff was due to the bursting 
of the Municipal main and the consequent 
flooding of the subterranean soil. The 
evidence of the rest of the witnesses is 
worthless. The defendante, on the other 
hand, have tried to prove that the 
damage, if any, caused to the plaintiffs was 
the result of the bursting of the “ private” 
ferrules and connecting pipes and the 
Municipality was not responsible for it 

In arguments before us the plaintiff- 
appellant has mainly relied upon the docu- 
mentary evidence produced by the defend- 
ant Municipality and his cage is that under 
the law it is the duty of the Municipality 
to keep in proper condition the Municipal 
stand-pipes and the connexions for convey- 
ing water to private houses from the 
Municipal main and thatif the pipes and 
ferrules attached to the Municipal main 
for these purposes were in a rotten condi- 
tion, and leakage was caused therefrom 
resulting in damageto the plaintiff's proper- 
ty, he is entitled to be recouped for the loss 
thus sustained. It is emphasised on behalf 
of the appellant that on the defendant's 
own admission the Municipal stand-pipe 
had gone wrong and no Municipal employee 
took any notice of it until 13th N ovember, 
1923, and his Counsel argued that theinjury 
caused to his houses by the underground 
flow of water from the pipe belonging to 
the Municipal stand-post 1s sufficient to 
render the Municipality liable for damages, 

The necessity on the part of the plaintiff 
of proving direct connexion between the 
flooding of the sub-soil in the locality and 
the damage sustained by his houses is 
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obviated by important admissions contain- 
ed in defendant's own official documente 
These admissions have been already advert- 
ed to in the earlier portion of the judg- 
ment where a narrative of the caseis given. 
It would suffice here to refer to the report 
ofthe Municipal Engineer, dated 17th 
November, 1923, 1n which he clearly says 
that the damage to the houses was caused 
by the leaking of“ private" ferrules and 
the pipe of the Municipal stand-post, a 
statement which is reiterated in hie report 
to the President dated 3rd December, 1923, 
(Ex. D-12). Zakar Hussain 1s again explicit 
in his report dated 21st November, 1923, 
(Ex. D 5) wherein he says that these two 
ferrules (namely those serving the houses >f 
Bhagwan Singh and Dr. Sant Ram) caused 
the damage to the houses 1n dispute ard 
he repeats the same observation in Lis 
report dated 26th November, 1923, (Ex. 
D 6). Thus there ıs no doubt whatsoever 
thaton ihe evidence of the defendant's 
own witnesses the damage to the plaint- 
if's houses was caused by the escape of 
water from some “private” ferrules in 
the locality as well as from the bursting of 
the Municipal pipe which supplied wazer 
to the stand-post. The question, there- 
fore, arises as to whether the Municipality 
is under the law responsible for the loss. 
So far as the bursting of the pipe connecting 
the Municipal stand-post 18 concerned, there 
cannot be any doubt that the Municipality 
was responsible for it. It is Municipal 
property and ıt 1s undoubtedly the business 
ofthe Municipality to see that itis kept 
in proper working order. The Municipality 
ought to have known that when on llth 
November, 1923, the stand-pipe ceased to 
give water, there must have been some- 
thing wrong with it$ mechanism inciud- 
ing its connecting pipes It caneasily be 
imagined thatif water in large quant-ties 
is allowed to escape underground from 
the broken pipes the neighbouring houses 
would undoubtedly suffer considerable 
damages. 


Reference in thisconnexion may be made 
to certain provisions of the Punjab 
Municipal Act, III of 1911, as amended in 
1923, Section 96, sub-s (2), runsasfollows — 


*9  Forthe purpose of providing such 
supply within the Municipality the Com- 
mittee shall cause * * * * 
pipes, taps and other works as mar be 
necessary to be constructed or maintamed: 
whether within or without the Munici- 
pality, and shall erect sufficient stand-r1pes 
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or other conveniences for the gratuitous 
supply of water to the public " 

Thus it is clear that the stand-pipes, or 
stand-posts, as they are sometimes called 
on the record, are the property of Munici- 
pahty for the purpose of supplying the 
public with water gratuitously. Section 
$7, sub s (1) says:— 

“ The Committee may, on application by 
the owner of any building, arrange for 
supplying water from the nearest main to 
the same for domestic purposes in such 
quantities as ıt deems reasonable, and may 
at any time limit the amount of water 
to be so supplied whenever it considers 
it necessary." 

It would thus appear that the supply 
of water to the owner of any private build- 
ing is also under the control of the Munici- 
pality and that it exercises full control 
over the connecting pipes and private 
ferrules fixed to the main. Section 99 (2), 
Municipal Act, 18 important. It runs as 
follows .— 

“Notwithstanding anything in sub-s. (1) 
the Oommittee may require any owner or 
person applying fora supply of water to 
provideall communication-pipes and fittings 
and to carry out at his own costs under its 
supervision and inspection allthe work of 
laying and applying such communication- 
pipes and fittings.” 

Thus even those cases when the fittings 
and pipes have been supplied by the 
consumer himself, the work including the 
laying and applying communication-pipes 
and fittingsis under the surpervision and 
inspection of the Municipality which 1s 
consequently responsible for its proper 
maintenance, In this connexion the reports 
of the Municipal Engineer, Ex. D-127, 
dated 3rd December, 1923, and 13th Febru- 
ary, 1924, may be referred to. In these 
reports the Municipal Engineer while 
referring to the danger arising from inferior 
fittings supplied by the Municipal plum- 
bers, suggests to the Municipal Oommittee 
the desirability of maintaining a stock of 
fittings and pipes manufactured by British 
firms of repute and in order to eliminate 
all risks and to insist upon the use of such 
fittings by virtue of the powers conferred 
upon it bys 99, sub-s (1) 

Section 102, Municipal Act, says that. 

“for the purpose of providing or maintain- 
ing the water supply or of making or 
maintaining communications or connexions 
with the mains,or generally for the purposes 
of this chapter, the Committee shall have 
all powers which are conferred upon it in 


MAYA RAM T, MUNICIPAL COMMITTEB LAHORE, 


121 I. C. 1930 


respeet of drainage and the supply of gas 
by ss. 132 to 140.” i 

Section 138, Municipal Act, runs as 
follows: 

“The ferrules, communication- pipes, con- 
nexions, metres, stand-pipes and all fittings 
thereon or connected therewith,leading from 
mains .pipes...or channels into any house 
or land and the wires, pipes, fittings and 
works inside any such house or within the 
limits of any such land, shallin all cases 
be executed subject to the inspection and 
to the satisfaction of the Committee.” 

There cannot, therefore, be any manner 
of doubt that under these various provisions 
of the Municipal Act the subterranean 
system of connexion-pipes and ferrules 
attached and fixed to the Municipal main, 
whether used for the benefit of the public 
generally or connected with private houses, 
18 under thecontrol, supervision and manage- 
ment of the Municipality and that it is its 
duty to see that it is properly maintained 
and kept in working order. It may be made 
clear that in this diseussion:;l am, of course, 
referring to the mainsand pipes andferrules 
actually on the Municipal lands and streets 
and thoroughfares, and not to pipes on private 
lands, houses, buildings and compounds 
which might stand on a different footing. 

The learned Counsel for the defendant 
admitted before us that if the damage is 
proved to have been caused by the water 
escaping from the stand-pipe, the Munici- 
pality would be liable in the same way 
and to the same extent as if the Municipal 
main itself had burst. He, however, con- 
tended that ıt was not proved in this case 
that any loss was so caused. But, in my 
opinion, this matter is established by the 
evidence ofthe Municipal employees and 
the documentary evidence on the record 
and is put beyond all doubt by the state- 
ment of the case for the defendant as given 
by its own Counsel on 27th July, 1926, and 
printed at page 20,line 18, of the paper- book. 
From this 16 18 clear that 1n the lower Court 
the Committee itself tried to prove thatthe 
damage was due inter alia to “the bursting 
of the pipe of the water-stand.” It 1s 
admitted that thestand-post stopped working 
on llth and water continued to escape from 
it underground for two days and that 1t was 
not disconnected till 13th To this extent, 
therefore, the liability of the Municipality 
appears to be beyond question. 

As to the so called “private” ferrules it 
was argued on behalf of the Municipality , 
that they and the connexion pipes were 
paid for by the perscns who had obtained 
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connexions for their houses and that though- 
it was the duty of the Municipality to see 
that they were of the requisite specifications 
and could bear the necessary pressure, yet 
jt wasnot bound to see that they did not 
deteriorate, and that, on the other hand, 16 
was the duty of the house owners to see 
that they were sound and intact. In this 
connexion ıt 18 necessary to refer to certain 
bye laws relating to the supply of water to 
private houses made under s 188 (1) (1) and 
(t) and & 191 (1), Punjab Municipal Act, 
* 1911, “for the proper supervision and regula- 
.tion'of the supply of water and for the 
making snd use of water connexion for 
private houses”. 


Bye-law No. 4 runs as follows : 
“No person other than a licensed plum- 


' ber shall be allowed to execute any work in 
. connexion with the supply of water to any 


premises and then only in accordance with 
the license granted to him by the Municipal 
Committee.” 


It is further laid down that when the li- 
‘censed plumber has laid and fixed the 


. necessary. connexion and fittings, but before 
_ the trenches are filled, he should apply_ to 


the Municipal Engineer for inspection and 
connexion. Byelaw No. 6 says that 
‘“on receiving an application for inspec- 


.‘ tion and connexion the Municipal Engineer 


shall satisfy himself that all communica- 
tion pipes and fittings on the said premises 
have been fixed and laid in accordance 
with his direction.” 
Reference may also be made to Appx A, 
. pages 172 and 173 and to the heading "La- 
censed plumbers" at page 90 where the 
rules for the authorized licensed plumbers 
'arelaid down. 
The effect of all these rules is that even if 
the owner ofa house gets the water con- 
- nexion and purchase his own fittings and 
pipes etc, the work must be executed by 
the licensed plumber of the Municipality 
-under the supervision of the Municipal 
Engineer and the plumber must use the 


.' proper materials approved by the Munici- 


\ 


. pal Committee. 


Thus in any view of the 
ease the liability of the Municipality for 
damage done to the houses of the plaintiff 
by reason of the escape ofthe Municipal 

: water through 1ts damaged pipes 18 beyond 
question, I am not prepared to accept thear- 
gument of the Counsel for the Municipality 
that, although the Municipality may 


* supervise the work of laying out water 


pipes in its initial stages, ıts responsibil- 


5 “ity ceases assoon as the first connexion has 
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been established, and that it is not respor- 
sible for any subsequent deterioration cf 
the pipes and ferrules, which are fixed to 
the main The learned Counsel for the res- 
pondént Municipality has not invited our 
attention to any provisions of the Municipal 
Act under whichit would be competent <o 
the house owner from time to time to tear 
up the roads and streets of the Municipal- 
ity in order to see if the pipes, with which 
he ıs served, arein proper condition and 
in good working order. Indeed r 7 (print- 
ed at page 167of the Rules, Regulations and 
Bye-laws) distinctly lays down that 
“no connexion pipe, main or matter, 
shall be interfered with in any way what- 
soever for the purpose ofrepair, alteration 
or any other purpose except under apermit 
from the Municipal Engineer.” 

And yet when the matter was pointedly 
brought to the notice of the Municipality, 
instead of taking effective steps to over- 
haul the system, we find ıt demandmg 
from the plaintiff "full particulars of the 
exact spot’ where the leakage was suspect- 
ed vide note and letter dated the ist De- 
cember, 1923, at page 43 of the paper-book 

i am, therefore, satisfied that there ıs 
positive evidence on the record mainly 
supplied by the testimony of the defendant's 
own witnesses and by the defendant’s 
documentary evidence that the injury to 
the plaintiff's houses was caused by the 
defect inthe water pipes and ferrules and 
also by the breakage of the pipe attached to 
the Municipal stand-post and that the fact 
that the Municipality failed to take any 
effective steps 1n time to prevent furiher 
mischief is proof of its negligence and 
omission. The water undoubtedly escaped, 
drenching the subsoil which led to the 
undeimining of the foundations of the 
plaintiff's houses 

The appellant's argument based on the 
doctrine of res zpsa loguitor and the pre- 
sumptive negligence of the defendant Muni- 
cipality flowing from it need not be dis- 
cussed in face of the positive evidence of 
such negligence. 

The question of limitation has been in 
our opinion correctly decided by the 
Court below. The case is clearly governed 
by Art. 36, Limitation Act, and Art. 2 
relied upon by the defendant Municipality 
has no application to the present case 
The question now remains, what 18 the 
amount of damages to which the pleintiff 
is entitled? The plaintif has given evi- 
dence of the damage which he has sustained 
by the cracking of his walls. He has also 
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given some evidence of the rent which he 
would have realized from the houses if 
they had not been damaged. This evidence 
is not very satisfactory and the plaintiff 
seems to have realized this when he pressed 
the desirability of a remand before 
this Court. His argument 18 that he had 
asked the Court for the appointment ofa 
Local Commissioner and that this applica- 
tion was not considered by the trial Judge. 
The houses, as already indicated, have 
been partially pulled down under the 
orders of the Municipality and to remand 
the case at this stage after the lapse of 
more than five years from the events 
which form the subject-matter of the liti- 
gation would merely encourage the produc- 
tion of perjured evidence We have, how- 
ever, a valuable document prepared by 
Zakar Hussain in which he gives his own 
estimate of re-building the houses which 
have been damaged on account of leakage 
of private’ ferrules in Kucha Wanwala, 
Muhalla Sathan. 

The figure which he gives is Rs. 3,348, 
In my opinion under all these circum- 
stances of the case, this figure arrived at 
by Zakar Hussain who is & municipal official 
may be accepted. I donot think that the 
plaintiff is entitled in the present case to 
the rent which he would have realized if the 
houses had not been injured. Nor do I think 
that the plaintiff can claim interest on this 
amount, prior to the institution of the suit. I 
would, therefore, allow the appeal, set aside 
the decree of the Court below and grant the 
plaintiff a decree for the sum of Rs. 3,348 
with interest at six per cent. per annum 
from the date of the institution of the suit 
till realisation with proportionate costs in 
both Courts on the amount decreed, 

Tek Chand, J.—I agree in the con- 
clusion arrived at by my learned brother. 

A. Appeal allowed. 
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LAHORE HIGH COURT. 
CivinL MISCELLANEOUS PETITI?N No. 463 
or 1929. 

November 15, 1929. 

Present. —Mr. Justice Tek Chand and 
Mr Justice Agha Haidar 


Tas MUNICIPAL COMMITTEE, LAHORE | 


—DEFEnDANT— PETITIONER 
versus 
MAYA RAM—PraINTIFE—HRESPONDENT 
Cwil Procedure Code (Act V of 1908), s. 109 (c)— 


MUNIGIPAL COMMITTRE, LAHORE V. MAYA RAM, 


121 I. C. 1830 


Leave io appeal to Privy Council—Substantial ques- 
tron of law —'Otherunse fit’ 

Where the question involved in a case is whe- 
thei on the {findings of] fact arrived atin the case 
one particular;Article of the Limitation!Act apples or 
some other and there is no serious divergence of 
judicial opinion on the point, the case cannot be 
said to be a fit one for appeal to His Majesty m 
Oouneil 

Mumerpal Board of Benares v Behari Lal (1), 
Feroze Din Khan v Nawab Khan (2), Ruchcha Saath- 
war v. Hansrant (3) and Maung Ba Than v District 
Council of Pegu (4), referred to 


Petition for leave to appeal to His 
Majesty's Privy Council, from the judgment 
of Mr Justice Tek Chand and Mr. Justice 
Agha Haidar, passed in Civil Appeal 
No. 474 of 1927, on 30th April, 1929, and 
reported as 121 Ind. Cas 500. 

Mr C H. Cardon Noad, for the Peti- 
tioner. 

3 Mr, Mehr Chand Mahajan, forthe Respon- 
ent. 

JUDGMENT.—This isan application 
under ss. 109, and 110 of the Uode of Civil 
Procedure for leave to appeal to His 
Majesty in Council against our judgment 
and decree in Civil Appeal No, 474’of 1927, 
decided on the 30th of April, 1929*. In 
the Court of first instance the suit was 
valued at Rs.10,000 and was dismissed 
On appeal we passed a decreein favour 
of the plaintiff ‘for Rs. 3,948 and dis- 
allowed the rest of his claim. The 
plaintiff has submitted to this decree, 
but the defendant wishes to prefer an 
appeal to His Majesty-in-Council, with a 
view to have the suit dismissed. It is 
thus clear that the value of the subjeot- 
matter in dispute on appeal to His 
Majesty-in-Oouncil is below Rs. 10,000. 
The certificate cannot, therefore, be granted 
as a matter of course. 

The defendant, however, urges that this 
is a “fit case” for appeal to His Majesty- 
in-Oouncil within the meaning of s. 109 (c) 
of the Code of Civil Procedure, inasmuch 
as a substantial question of law is involved. 

In his petition dated the 16thof July, 
1929, to which was appended amemorandum 
of the grounds of the proposed appeal, two 
legal questions were mentioned, namely, 
fl) limitation, and (2) “limits of the 
lability of a Municipality for private water 
connections”. In the arguments before 
us to day, the defendant dropped the second 
point and confined himself to the question 
of limitation only. 

It my be mentioned at the outset that, 
at the hearing of the appeal before us 
the ‘finding of the trial Court that the 


*See 121 Ind. Cas. 500.—[£Ed.] 
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suit was governed by Art. 36 of the 
Limitation Act, was not seriously contested. 
Though the arguments extended over three 
days, the Counsel, who were then appearing 
for the defendant Municipality, devoted 
themselves to the other questions of fact 
and law -bearing on tbe hability of the 
defendant, We have, however, heard the 
question argued on the merits at length 
to-day, and, after hearmg Mr. Cardon 
Noad, are not satisfied tbat our: decision 
was wrong or that the question 18 one 
of such universal importance as to justify 
the grant of a certificate for special 
leave to appeal to His Majesty-1n- Council. 
We have no doubt that on the findings 
of fact arrived at in this case, the suit 
is governed by Art 36 and not by Art 2. 
It 18 conceded that there 18 no reported 
decision of any High Court in which the 
question was considered and the contrary 
opinion taken. The only case to which 
reference was made 1s Municipal Board 
of Benares v. Behary Lal (1), but the facts 
of that case were materially different 
from those of the case before us Moreover, 
that decision proceeded on the special 
provisions of the United Provinces Munici- 
palities Act and did not discuss the question 
in any detail. 

There being no serious divergence of 
judicial opinion on the point of limitation, 
we are unable to certify that the case 2s 
a fit one for appeal to His Majesty-in- 
Council, see Feroze Din Khan v. Nawab 
Khan (2), Ruchcha Saathwar v. Hansram (3) 
and Maung Ba Than v. District Council of 
Pegu (4). Moreover, in our judgment, we 
did not attempt to lay down any principles 
of law of general application but gavea 
decision onthe peculiar facts of the parti- 
cular case before us. 

The petition fails and is dismissed with 
costs. 

R. L. Petition dasmassed. 

(1) 95 Ind Cas. 1030, 48 A, 560, 24 A L. J. 682, 
A I. R. 1926 All 538, 

(2) 110 Ind. Cas 258,9 Lah, 581, 29P L R., 929, 
A I R 1929Lab 55 

(3) 108 Ind Cas 238, 50A 640, 26 A L. J 336, 
A I R 1928 All 220 
P 109 Ind. Cas 697, 6 R.43, A I R 1928 Rang. 
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LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 9 or 1926. 
April 3v, 1929. 

Present —Sir Shadi Lal, KT, Ohief Justice 
and Justice Sir Alan Broadway, Kr, 
MAUJ AND oTHERS—DEFENDANTS— 
APPELLANTS 

versus 
SARDARA —PLAINTIFF—RESPONDENT. 
Punjab Tenancy Act (XVI of 1887), s 77 (8)— 
Suit for possession by ejected tenant against landlorc 


—Jurisdiction of Civil Court—Question of occupancy, 
right, determination of 

A suit by a tenant against his landlord claimin;: 
possession of the land from which he has been 
ejected through Revenue Courtsis maintainable in 
Civil Courts and Civil Courts have jurisdiction to 
decide all points arising 1n sucha suit other than tka 
question whetheran occupancy tenancy had or had 
not been made out 


Cheta v Baja (1), referred to, 

Letters Patent Appeal against a decree 
of Mr. Justice Dalip Singh, dated tha 
yth December, 1925, ın Civil Appeal No. 
1410 of 1925. 

Mr. Shamair Chand, for the Appellants. 

Mr, Mohammad Din Jan, for the Res- 
pondent, 


JUDGMENT. 

Broadway, J.—On the 27th October, 
1885, certain landlords had notices of 
ejectment issued to certain tenants through 
the Revenue Authorities. These tenants 
then brought suits to set aside the notices 
on the ground that they were occuparcy 
tenants. Their suits were dismissed, it 
being held that they were not occupancy 
tenants. Apparently the tenants  con- 
tinued in possession as tenants-at-will, 

On the 12th October, 1912, the landlords 
once more had notices of eyectment issued 
to the tenants who brought suits to 
contest these notices which suits were 
dismissed on the 6th June, 1913, the tenznts 
being awarded compensation. On the 17th 
July, 1918, the Oollector dismissed the 
tenants’ appeal against the dismissal of 
ther suits and on the Ist May, 1914, the 
Financial Commissioner dismissed tneir 
revision. 

The landlords took possession of thei 
lands on the 13th J ane, 1914, the aha 
being paid their compensation in September 
of that year. Apparently the tenants moved 
the Revenue Authorities again for, in c uly. 
1917, the Financial Oommissioner rejected 
certain review applications filed by them. 

In January-February, 1924, three separate 
suits were brought by the tenants against 
their landlords claiming possession 0: the 
lands from which they had been ejected on 
the 13th June, 1914, on the ground that they 
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were Occupancy tenants. The landlords 
pleaded that the Civil Courts had no 
jurisdiction and referred to the proviso to 
8 T7 (3) of the Tenancy Act. Limitation, 
waiver, abandonment and res judicata were 
also pleaded. Finally it was urged that 
the plaintiffs were not occupancy tenants. 
The trial Court held that ıt had jurisd1c- 
tion and decreed all the three suits granting 
possession of some of the land sued for The 
landlords’ appeal to the District Judge 
was dismissed and a second appeal by them 
to this Court was rejected by Mr Justice 
Dalıp Singh on the Sth December, 1925 
The learned Judge in Chambers was of 
opinion that the appeals should be accept- 
ed but thought himself bound by certain 
authorities on the question of jurisdiction 
and accordingly dismissed the appeals, 
The landlords have preferred three appeals 
under cl. 10 of the Letters Patent. 

The question of jurisdiction, which for 
“some time had been a vexed one, has been 
finally settled by a Full Bench of this 
Court in Cheta v. Bawa (1) where it has 
been held that in suits of this nature the 
Civil Courts have jurisdiction to entertain 
the suit and decide all points other than 
the question whether an occupancy tenancy 
had or had not been made out. It 1s clear. 
therefore, that in these cases the Civil 
Courts had no jurisdiction to try the issue 
as to whether the respondents ware occu- 
pancy tenants of the lands in suit or not, 
although they had jurisdiction to try the 
«other questions involved including the 
point whether the suits were barred by 
-the rule of res judicata. The question 
whether the respondents were occupancy 
tenants was directly and substantially in 
issue in 1888 and again in 1912 and was 
decided by the Revenue Courts, These 
Revenue Courts have exclusive jurisdiction 
to decide such matters and, therefore, the 
present suits areclearly barred by the rule 
of res judicata 

I would, therefore, accept these appeals 
and dismiss the plaintiff's suits but ın the 
circumstances leave the parties to bear 
theirown costs throughout. 

‘Shadi Lal, C. J.—1 concur 


RL Appeals allowed. 
(1) 105 Ind Cas 507, 9 Lah 38, A I R 1997 Lah 
$3, I L. T. 40 Lah 70, 29 P, L R 489 
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LAHORE HIGH COURT. 
O1vit RgrEgENOE No. 84 or 1928. 
April 15, 1929. 
Present:—Mr. Justice Tek Ohand, and 
Mr. Justice Agha Haidar 
In the matter of OHHUNNA MAL- 
SALIG RAM-—ASSESSEE 

Income Tax Act (XI of 1922), s 9 (2)—“Annual 
value", meaning of—House tax, whether part of 
rent or annuas value 

House tax is not a part of the rent or the annual 
income accruing from house property to the land- 
lord but ıs a mere lability of the landlord m- 
eidental to his owning the property which he lets 
out to the tenants on rent It cannot, therefore, 
come within the meaning of the expression "annual 
value" and the assesses is not hable to an enhanced 
income-tax by the addition of the amount of the 
house tax to the annual rental ef the property. 

Veerabhadrah Iyer v President, Corporation of 
Madras (1), referred to 


Case ieferred under s 66 (2) of the 
Income Tax Act, 1922, by the Chief Com- 
missioner, Delhi, with his No, 41, of 22nd 
September, 1928. 

Lala Badri Das, R. B,for the Assessee. 

Mr. C.H. Carden Noad, Government 
Adocate, for the Orown. 


ORDER. 

Agha Haidar, J.—This isa reference 
by the Commissioner of Income Tax, Delhi, 
under s 66 {(2) of the Indian Income Tax 
Act, (Act X1 of 1922). The point mvolved 
in this reference is a short one and may be 
stated as follows :— 


Messrs. Chhunna Mal-Salig Ram of 
Chandni Chowk, Delhi, are extensive 
owners of house property. The Municipal 
Committee, Delhi, has imposed upon them a 
house tax of Rs 6,760 This has been added 
by the Income Tax Officer to their income 
derived from house-rents, which amounts to 
Rs. 2,47,349. The amount of the house 
tax actually realized by the assessees 1n the 
year in question came to Rs. 5,545 only. 
The question 18 whether Messrs. Ohhunna 
Mal-Salig Ram should be assessea to in- 
come-tax on their annual rental Rs 2,47,349, 
or upon the total of the two items, 
namely, the annual rental plus the house 
tax Rs. 2,54,109. The matter 18 one of 
first impression and no authority directly 
1n point has been brought to our notice by 
Counsel for the parties 

The section ofthe Indian Income Tax Act 
directly mn point 16 8, 9 which lays down 
that "the tax shall be payable by an 
assessee under the head ‘property’ in 
respect of the bona fide annual value of 
property consisting of any buildings or lands 
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appurtenant thereto of which he is the 
owner* * * M * * n 
Then certain allowances are mentioned 
which the assessee 18 entitled to deduct from 
the annual value of the property. The 
phrase ‘annual value’ 1s defined ın sub-s. (2) 
of s 9 which says that “for the purposes 
of this section, the expression ‘annual 
value’ shall be deemed to mean the sum for 
which the property might reasonably be 
expected to let from year to year". 
Reliance has been placed on behalf of the 
assessee upon s 3 (1) (b) ofthe Punjab 
Municipal Act, 1911, where the term ‘annual 
value’ is interpreted to mean “in the case 
of any house or building, the gross annual 
rent at which such ,house or building, 
together with its appurtenances * ^ 
may reasonably be expected to let from 
year to year". Explanation (II) of s. 3 
says the term 'gross rent' shall not 1nclude 
any tax payable by the owner in respect 
of which the owner and tenant have agreed 
that ıt shall be paid by the "tenant". But, 
as pointed out by the Commissioner, there 
is no contention that any such agreement 
as is referred to here was ever entered into 
between the assessees and their tenants. 
The question for decision 18 whether the 
house tax, which has been imposed by the 
Municipal Committee, Delhi, 18 included 1n 
the expression ‘annual value,’ that is to say, 
whether the assessee 1s liable to pay an ın- 
creased income-tax because the Municipal 
Committee has imposed the house tax upon 
him under the provisions of s. 61(1) (a) of 
the Municipal Act. The tax appears in 
teality and substance to be an occupation 
tax and is an incident of the property 
beingoccupied by the tenant, Thisis put 
beyond question by the rule, quoted by the 
Assistant Commissioner 1n his order dated 
ihe z7th of July, 1928, that although for 
Short periods the landlord may be liable to 
pay the tax even in the case of the premises 
lying vacant, yetifthe houseremains un- 
occupied for a period exceeding two months 
the owner can claim remission of the tax from 
the Municipal Committee. The mere fact 
that the landlord has to pay the tax to the 
Municipal Committee .and that the tenant 
is left alone does not prove thatit isnot a 
tenant’s tax. "The reason is obvious, The 
landlord has got immoveable property and 
is a person who has got a stake in it, while 
a tenant need not be a permanent resident 
of the locality and may be a mere bird of 
passage, The Legislature, therefore, in the 
interests of the Municipal Committee, has 
adopted the convenient method of realising 
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the tax by making it demandable from the 
landlord, leaving the latter to realise it from 
the tenant. This mode of realisation so 
eminently convenient to the Municipal 
Committee, cannot be made more onerous 
than itreally is to the landlord under the 
Income Tax Act Judging from the come 
mon sense point of view, I fail to under- 
stand why this liability, which 18 1mposed 
upon the landlord, to collect the tax from 
the tenant and to pay ıt into the coffers of 
the Municipality should be treated as 
forming part of the annual value of his pro- 
perty on which he should pay the income- 
tax. The‘question,1n my Judgment, must 
be decided according to the provisions of 
the Income Tax Act and that Act does not 
contain anything which would support the 
contention of the Government Advocate 

I may here mention that the learned 
Government Advocate invited our attention 
to the case of Veerabhadrah Iyer v. Pre- 
sident, Corporation of Madras (Y) This 
was a case under s. 130 (1) of the Madras 
City Municipal Act, (IIE of 1904), and, if ıt 16 
applicable at all,its reasoning tends tc 
support the contention of the Counsel for 
the assessee. 

I would therefore, answer the reference 
by holding that the house taxis not a pari 
of the rent orthe annualincome accruing 
from the house-property to the landlord 
but is a mere liability of the landlord 
incidental to his owning the property whick 
he lets out tothe tenants on rent It can- 
not, therefore, come withinthe meaning of 
the expression ‘annual value’and, therefore 
the assessee is not liable to an enhanced tax 
by the addition of the amount of the house 
tax to the annual rental of the property, 

Tek Chand, J.—I agree in ths 
answer to the reference, given by my learn- 
ed brother. 

R L Reference answered, 
(1) 35 Ind. Cas 589, 31M L J 315, (1916) 2 M. 
W N 130 
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LAHORE HIGH COURT. 
Second Civin APPEaL No 1246 or 1929. 
November 19, 1929. 
Present —Mr. Justice Addison. 
ASA SINGH AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
MANSHA RAM alas MANSA SINGH 
AND ANOTHER—PLAINTIFFS— RESPONDENTS, 
Evidence Act (I of 1872), s 35—Recital am judgment 
not inter partes, admissibility of. 
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A recital in a judgment not inter partes of a relev- 
ant factis not admissible ın evidence unders 35 of 
the Evidence Act 

Kumar Gopika Raman Roy v Atal Singh (1), Kası 
Nath Pal v Jagat Kasore Acharjee(2) and Tripurana 


Seethapat: Rao Dora v Rokkam Venkanna Doa (3), 
followed 


Second appeal from a decree of the 
District Judge, Ambala, dated the 15th 
January, 1929, reversing that of the Subor- 
dinate Judge, Fourth Class, Rupar, District 
Ambala, dated the 13th June, 1928 

Mr. Fakir Chand, for the Appellants. 


Mr. Shambu Lal Pun, for Mr. M, L. Pura, 


for the Respondents. 
JUDGMENT.—The following pedigree 
table is necessary for this case .— 





Sa MAL 
( 
Bhagwana Premo 
ja 
f | | ) 
Wazira Ancestors of plaintiffs, 
| 
Asa Ram, 
(or Singh). 
Jowala Devia 
Mutasaddi 
Jiwan 
Gajjan 
( ) 
Mehr Singh Nikka, 
still exist) 
(plaintiffs ın 1870) 


(Their descendants 


The plaintiffs sued for a declaration that 
a deed of adoption by which Asa Singh pur- 
ported to adopt Gajjan should not affect 
their reversionary rights after the death of 
Asa Singh. Gajjan, according to the pe- 
digree-table given above, which is that 
given in the revenue papers, is a collateral 
of Asa Singh, andit is admitted that if he 
18a collateral the adoption is valid. 

The trial Court held that Gajjan was a 
collateral and dismissed the suit, but the 
District Judge held that he was not and 
decreed 1t. Hence this second appeal. 

Acopy ofajudgment pronounced by a 
Tahsildar on the 10th June, 1870, 15 relied 
upon by the plaintiffs. In that year Mehr 
Singhand Nikka—see the pedigree-table, 
sued Musammat Kishno, who alleged herself 


to be the widow of Devia, for possession of : 


Devia'8 land which she had taken possession 
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of. The plaintiffs in that suit maintained 
that Musammat Kishno was not the wife of 
Devia. It was, however, held that she was 
his wife by karewa and entitled to hold the 
land for her lifetime. This judgment ap- 
pears to me to be relevant to show that 
after Devia's? death Mutsaddi, the grand- 
father of Gajjan, did not get possession of 
Devia's land but Devia's widow did. This 
circumstance appears to me to be relevant 
under 8. 11 of the Evidence Act. 

Later,however, Muteaddi was obviously 
recognised as Devia's son and not only he 
but his sonand his grandson Gajjan, were 
afterwards entered 1n the pedigree-table of 
the village as the direct descendants of 
Devia. There isa presumption that these 
revenue papers are correct, and it must be 
established that they are incorrect. The 
mere circumstance that previous to these 
entries in the revenue papers the nephews 
of Devia sued Devia's widow for possession 
of the land and that Mutsaddi was not re- 
corded at once as succeeding his father 
Devia would not be sufficient to rebut the 
presumption of truth attaching to the re- 
venue papers, especially as the entry in the 
revenue papers was made later.  P'urther, 
it may have suited Musammat Kishno at 
that time to take possession of the land as 
apparently there was a dispute asto whether 
she was Devia’s wife. 

What the learned District Judge, how- 
ever, has done is to use a statement, pur- 
porting to have been made by Musammat 
Kishno, which is included in the judg- 
ment of 1870. This statementin the judg- 
ment is to the effect that her son Mutsaddi 
had been born to her previous husband. The 
learned District Judge considered that 
this statement was sufficiently proved by the 
production of the judgment and that as 
Musammat Kishno was his mother it was 
sufficient to rebut the presumption of truth 
attaching to the revenue papers. 

It was held by the Privy Oouncilin Ku- 
mar Gopika Raman Roy v. Atal Singh (1), 
that the Evidence Act does not make a 
finding of fact arrived at on evidence be- 
fore the Court in onecase evidence of that 
factin another case where the parties are 
not the same. In Kası Nath Pai v. Jagat 
Kishore Acharjee (2), the Oalcutta High 
Court held that a judgment, not enter partes 


(1) 114Ind Cas 561, AIR 1929 P C 99, 330. 
W N 463, 29L W.674,49C L J 327,10 P.L, T. 
301, 31 Bom L R 734, (1929) A L.J. 246, 56 M. L. 
J 562,56 C 1003 (P O) 

(2) 35 ind. Cas. 298, 20 C. W. N. 643, 23 G. L.J, 
583. 
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may be used in evidence in certain circum- 
stances, as afact in issue, or as a relevant 
fact,or possibly as a transaction, but the 
recitals in the judgment cannot be used as 
evidence 1n another litigation. A Full Bench 
of the Madras High Court held in Tripurana 
Seethapati Rao Dora v. Rakkam | Venkanna 
Dora (3) that a recital ina judgment not 
inter partes of a relevant fact 18 not admissi- 
ble in evidence under 8 35 of the Indian 
Evidence Aet 

These authorities are applieable to the 
present case and I hold that the recital in 
the judgment as to what Musammat Kishno 
stated 1s not evidence which the learned 
District Judge could make use of. No other 
attempt was made to prove that statement. 
Obviously the mere fact that she was sued 
in 1870, and not Mutsaddi, 1s not sufficient 
to rebut the presumption of truth attaching 
to the revenue records in which Mut- 
B&ddr's name and his descendants’ names 
were included, apparently without objec- 
tion, after the suit in question. 

I accordingly accept the appeal and set- 
ting aside the judgment of the learned 
District Judge, restore that of the Subordi- 
nate Judge dismissing the suit. The plaint- 
iffs will pay the defendants’ costs through- 
out. 

R. L. Appeal accepted. 

(3) 66 Ind Cas 280,45 M 332, 15 L W, 316, 30M 


L T 160, (1922) M W.N. 147, 42 M, L J. 324, A I, 
R. 1922 Mad 71(F B) 


LAHORE HIGH COURT. 
SgcoN» O1vIL Aprzan No. 1881 or 1924, 
June 25, 1929. 

Present .—Justice Sir Alan Broadway, Kr., 
and Mr. Justice Hilton. 
DARBARI LAL AND ANOTEER— 
PLAINTIFF3— ÁPPELLANTS 

, — Versus . 
. SHARIF HUSSAIN—Darenpant 
—REsPoNDENT. 

Contract Act (IX of 1872), s 237—Principal and 
agent—Owner authorising auctioneer to sell property 
above certarn price—Sale by auctioneer below that price 
—Owner, whether bound by contract 

Where an auctioneer sells certain property at a plice 
less than that at which he was instructed to sell by 
the owner thereof and the purchaser buys it in 
ignorance of the said instruction, the owner 18 bound 
by the contract ofsale entered into on his behalfby 
the auctioneer 

Second appeal against a decree of the 
District Judge, Delhi, dated the 7th April, 


PABBARI LAL V, SHARIF HUSSAIN. 


51} 


1924, setting aside that of the Second:Class 
Sub-Judge, Delhi, dated the 20th Novem- 
ber, 1923. 

Messrs Shamazr Chand and Qabul Chand, 
for the Appellants 

Mr Abdul Rashid, for the Respondent. 

JUDGMENT. 

Broadway, J.—One Sharif Hussain 
a Sheikh residing in Phatak Hahash Khan 
in Delhi owned certain immoveable pro- 
perty He authorized a man named 
Feyyaz Khan, a licensed auctioneer of 
Delhi, to sell this property by auction. Ths 
auctioneer accordingly issued a proclame- 
tion announcing that the house would ba 
put up to auction on the 29th March , 1920, 
from 8 4. M, to 4 P M On that date ths 
auction was held. The last bid, however, 
was made at 9 30 P, w. by Parmeshri Des 
and Radhe Sham. This bic was of a sun 
of Rs. 6,525 andin accordance with tha 
condition of the auction sale the purchasers 
at once paid to the auctioneer the sum of 
Rs. 652-8 that ıs ten per cent. of their bid, 
and at his request, also made over to him 
a sum of Rs. 70 for costs of the registraticn 
and stamp etc. When the auctioneer com- 
municated the result of this auction to 
Sharif Hussain that gentleman promptiy 
repudiated the entire transaction, returned 
the cheque that had been sent to him by 
the auctioneer and refused, inspite of a 
notice received from the bidders to carry 
outthe bargain. Thereupon the bidders 
instead of suing for specific performance, 
instituted a suit against the said Sharif 
Hussain and the auetioneer for the refurd 
ofthe sum of Rs. 722-8 paid by them -o 
the auctioneer and a further sum of 
Rs. 652-8 as damages. 

Sharif Hussain pleaded that he had 
never authorized the aucticneer to sell the 
house fora sum of Rs. 6,000 and denied 
liability. He did not, however, deny that 
he had instructed and authorized the 
auctioneer to sell the property by auoticn. 
His case has been that his instructions to 
the auctioneer were that the property was 
to be auctioned for a sum not less than 
Rs. 12,000 and he pleaded that the anc- 
tioneer had fraudulently, by making mis- 
representations, obtained his signature on 
the authorization under which it appeers 
that the auctioneer was entitled to sell for 
a price not less than Rs 6,000. Furthsr 
he pleaded that the auctioneer had also by 
making misrepresentations induced him to 
sign the book of bids. Sharif Hussain did 
not definitely plead any fraud on the pert 
of the plaintiffs bidders, nor did he plead 
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that there had been any collusion between 
them and the auctioneer in the transaction 
itself. He did plead that the plaintifs 
had colluded with ¿the auctioneer in this 
case in order to cause him loss in the 
event of a decree being passed against 
him. 

The trial Court framed certain issues 
the first of which was as follows. — 

‘Did defendant No. 1 not give the order 
to defendant No. 2 for auction at Rs 6,000?” 

In dealing with this issue it considered 
the question of fraud on the part of the 
auctioneer and came to the following con- 
clusions :— 

“Thus all the above circumstances taken 
together go to show that defendant No. i 
gave no order to defendent No 2 for auc- 
tion of his house for Rs, 6,000 and that 
defendant No. 2 took his signature and 
thumb marks on the document D-12 as 
well as on his register, simply through 
fraud and misrepresentation. The issue 18 
consequently decided in favour of defend- 
ant No. land against the plaintiff as well 
as defendant No. 2 who are, no doubt, 
colluding with each other in this case 
as the facts on the record show” It then 
proceeded to deal with the liability of the 
auctioneer and came to the conclusion 
that the plaintiffs were entitled to recover 
from him the amount of money they had 
paid him as well as the damages claimed 
on the ground that the auctioneer had 
“practised fraud and mischief” on the plain- 
tıffs aswell. Apparently without making 
any effort to execute the decree against the 
auctioneer the plaintifis preferred an ap- 
peal to the District Court in which they 
challenged the correctness of the findings 
arrived at on the first issue alone and as 
the judgment of the learned District Judge 
shows, no other question was argued 
pefore him. The learned District Judge 
eame to the conclusion that the trial 
Court had mghtly decided the first issue, 
that the auctioneer had undoubtedly been 
guilty of fraud and misrepresentation 
qua Shari Hussain and dismissed the 
appeal. h 

The plaintifis have come up to this 
Gourt in .second : appeal and it has been 
urged on their behalf that the Courts below 
have entirely overlooked the provisions of 
g. 237 of ‘the Indian Contract Act which 
provides that when an agent has, without 
authority, done acts or incurred obligations 
to third persons on behalf of his principal, 
the principal 1s bound by such acts ete, 


if he has by his words or conduct induced , 
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such third persons to believe that such acts, 

and obligations were within the scope of 
the agent's authority. As I have already 
said Sharif Hussain never denied that he 
authorized the auctioneer to sell the pro- 
perty by auction. He confined his denial 
to the authorization: to sell for a sum less 
than Rs 6,000. In these circumstances 16 
seems tome perfectly clear that the auc- 
tioneer was entitled to sell the property 
by auction and those persons who attended 
the auction and bid at ıt cannot be pinned 
with the knowledge of the instructions as 
to the reserve price which Sharif Hussain 
says that he gave to the auctioneer. The 
case appears to me to fall very fairly with- 
1n the illustrations to s. 237 which 18 ‘-—‘‘A 
consigns goods to B for sale, and gives him 
instructions not to sell under a fixed price. 
C, being ignorant of B’s instructions, enters. 
into a contract with B to buy the goods at 
a price lower than the reserved price. A 
18 bound by the eontraet," Here ıt seems 
tome that Sharif Hussain must be held 
bound by his instructions and that so far 
as the plaintiffs are concerned, he 18 liable 
to them for the breach of contract which 
has undoubtedly been committed. It has 
been urged that the Courts below have 
held that the plaintifis had colluded with 
the defendant-auctioneer ın the fraud com- 
mitted by the auctioneer on Sharif Hussain. 
AsI have said this was neither pleaded 
nor, as I read the judgments of the Courts 
below, was that conclusion arrived at by 
them. In thess circumstances, I would 
accept this appeal and grant the plaintiffs 
a decree against Sharif Hussain as well, as 
Fayyaz Khan. Shanf Hussain will, of 
course, be liable to pay the whole ofthe 
decretal sum but inasmuch as admittedly 
he has not received the sum of Rs. 722 8; 
paid by ihe plaintiffs to the auctioneer I 
would direct that the plaintiffs will first 
exhaust all their remedies against the said 
auctioneer qua this sum of Rs. 722-8 before 
they proceed to execute for that amount 
against Sharif Hussain. Fayyaz Khan will 
pay the costs of the plaintiffs 1n the Court 
below as already ordered and Sharif Hussain 
will pay his own and the costs of the 
appeal in this Court. 

. Hilton, J.—I agree. 


BL Appeal allowed, 
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PRIVY COUNCIL. 

APPEAL FROM THE Mapris HiGH Court, 
December 3, 1929, 
Present:—Viscount Dunedin, Sir George 
Lowndes and Sir Binod Mitter. 
GUDIVADA MANGAMMA— 
PETITIONER 


versus 
MADDI MAHALAKSHMAMMA — 
RESPONDENT. 

Cuni Procedure Code (Act V of 1908), s 110— 
Appeal to Privy Council—Value of subject-matter of 
suit wm Court of first wnstance—Whether interest or 
mesne profits subsequent to institution of sui can be 
added 

In the first part of s 110, Civil Procedure Code, 
1908, - ın the expression “the amount or value of the 
subject-matter of the suit in the Court of first 
instance must be ten thousand rupees or upwards, 
and the amount or value of the subject-matter in 
dispute on appeal to His Majesty im Council must 
be the same sum or upwards,” the word “and” 
means “and” and cannot be read as "or", so that 
each of the two conditions has to be separately ful- 
filled [p 513,col 2] 

Mott Chand v Ganga Prasad Singh (1), followed. 


In computing for purposes of the above section, 
the value in the Oourt of first instance, neither 
interest nor mesne profits from the date of the 
institution of the suit to the date of the decree of 
the first Court, can be added  [p. 514, col 1] 

Subramania Aryar v. Sellammal (2), approved 


Petition for special leave to appeal to His 
Majesty ın Council against a decree of the 
High Oourt, Madras 


Mr, Narasimham, for the Petitioner. 
Mr. Wallach, for the Respondent. ' 


- JUDGMENT. 


Viscount Dunedin, J.—The case 
turned upon whether the widow, whose heir 
the respondent is, took an ebsolute interest 
in certain properties of the husband or only 
alife estate. Ifthe latter, the respondent 
had no right. The Subordinate Judge 
held that the widow had only a life-estate. 
The High Court reversed. The losing 
parties then applied forleave to appeal to 
the King in Oouneil which was refused 
upon the ground that the amount or value 
of the subject-matter of the suit was less 
than Rs, 10,000, 


The appellant now asks for special leave 
to appeal on the ground that the decision 
of the High Court was wrong in the res- 
pect that the amount or value of the sub- 
Ject-matter of the suit was more than 
Rs. 10,000. The point arises in this way. 
Part of the property in question consisted 
of promissory notes, The promissory notes 
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in the plaint were described as of thair face 
value, and,so valued together with the 
other subjects ın dispute, the amount of 
Rs 10,000 cannot be reached, but if to the 
face value of the promissory notes is added 
the interest up to the date of the decree of 
the first Court, then the sum of Rs 10,000 
isexceeded. The section of the Civil Pro- 
cedure Oode which rules the marter is 
8.110, which is as follows.— 

"In each of the cases mentioned in ls. (a) 
and (b) of s. 109, the amount or value of 
the subject-matter of the suit in the Court 
of first instance must be ten thousand 
rupees or upwards, and the amount o: value 
of the subject-matter in dispute on appeal 
to His Majesty in Couneil must be the same 
sum or upwards, or the decree or final 
order must involve, directly or indizectly, 
someclaim or question to or respecting 
property of lke amount or value, and 
where the decree or final order appealed 
from affirms the decision of the Court ım- 
mediately below the Court passing such 
decree or final order, the appeal must in- 
volve some substantial question of law.” 

Case (a) ofs. 109is an appeal from a 
decree passed on appeal by a High Oourt, 
and, therefore, the present case is within 
Case (a). Now, itis a matter of history 
that the present section of the Code was an 
amended form of the enactment which 
prior tothe Code controlled the matter, 
Up to 1874 appeals to the Privy Council 
were governed by the Order in Council of 
the 10th April, 1838. The words then 
were “amount or value of the subject- 
matter in dispute in appeals to Her Majesty 
in Council.” Upon that there were deci« 
sions of the Privy Council that interest on 
money claims and mesne profits of 1mmov- 
able property subsequent to the date cf the 
suit, but awarded by the decree, might be 
reckoned, but none subsequent to that 
date. Then came the Privy Council Ap- 
peals Act VI of 1874, and subsequently the 
Code of Civil Procedure, which 1mposed the 
additional condition as to the value in the 
Court of first 1nstance which is not included 
in the order above quoted. In 1:0], in the 
case of Mote Chand v. Ganga Prasad Singh 
(1) their Lordships held that the word 
"and" meant “and” and not“or,” so shat 
each of the two sonditions had to be sapa- 
rately fulfilled. In that case the amount 
recoverable even under the decreein the 
first Court did not amount to Rs. 10,000, so 


(1) 29 I A. 40, 24 4.174, 6 0 W, N, 363; 4 Bon, L, 
R. 199; 8 Sar, P, O, J. 247 (P, O.) 
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that the present position did not arise. The 
question did, however, arise in India, and 
the Calcutta and Madras Oourts gave con- 
trary decisions. Their Lordships consider 
that the Madras Courts were right. The 
case is Subramama Aiyar v. Sellammal (2). 
In that case the question wasas to mesne 
profits. If mesne profits from the date of 
the institution of the suit to the dateof the 
decree were added the sum of Rs. 10,000 
was exceeded, secus if not. The Oourts held 
that they could not be added, and their 
Lordships agree with their reasoning, 
which, indeed, treated the question under 
the first partof the section as completely 
clear, but considered whether the second 
part, "or the decree of final order must in- 
volve,” etc., made any difference, and held 
that 1t did not, for reasons which commend 
themselves to their Lordships. 


Learned Counsel for the petitioner 
sought to distinguish that case by saying 
that ıt applied to mesne profits and not to 
interest, and also that there the pecuniary 
claim was directly madeand not, as here, a 
claim for a promissory note itself, leaving 
the pecuniary claim to be worked out by 
action against the maker of the promissory 
note. But, ın truth, mesne profits are 
much more akin to the interest sought to 
be added by computation in this case than 
the case of interest directly sued for, for 
they are something attaching to the subject 
claimed and not what is the subject of a 
direct claim. And,further,the point that 
there is here no direct action for the money 
put only for the thing that will bring in the 
money, 80 far from helping the appellant, 
is all against him Who can tell whether 
there willbe any interest due under the 
promissory note? The maker of the prc- 
missory note may have many defences, 
The truth 1s that 1t 18 somewhat of a conces- 
gion to allow the promissory notes to be 
ranked as at their face value. That con- 
cession 18 allowed, and that 1s the utmost 
that can be said to be the value as at the in- 
stitution ofthe suit To add what may 
eventually turn out to be accrued monies 
after that date and up to the decree 1s to go 
far beyond what has been conceded and is 
in the teeth of what their Lordships hold to 
be the true meaning of the Code. 

Their Lordships will, therefore, humbly 


(2) 31 Ind Oas, 296, 39 M 843. 2 L W 1057,18 M. 
L. . 450, (1915) M W N 941, 30 M. L J. 317. 

(3) 33 ©. 1286, 

(4) © Ind, Cas, 792; 14. C, W. N. 872, 
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advise His Majesty that the application 
should be dismissed with costs. 

K J.B. Application dismissed. 

Solicitors for the Petitioner.—Mesers. 
Chapman, Walker & Shephard. 

Solicitors for the Respondents.—Messrs. 
T. L, Wilson & Co. 


PRIVY COUNCIL. 
APPEAL FROM THE OaLcoTra Hica COURT. 
December 5, 1929. 

Present :—Lord Buckmaster, Viscount 
Dunedin, Lord Tomlin, Sir George 
Lowndes and Sir Binod Mitter. 
AMIRUDDI GAZI AND OTHERS— 

APPELLANTS 


versus 
MAKHAN LAL OHATTERJEE 
AND OTHER8— RESPONDENTS, 

Cunl Procedure Code (Act V of 1908), ss 100, 101 
—Second appeal—Finding of fact—Construction of 
documents—Interference 

The plaintiff based his claim to relief on the 
ground that the lands in suit were included in a 
purchase made by his father at an auction sale held 
by the Court for arrears of road cess The ques- 
tion whether thelands passed to the auction-pur- 
chaser turned solely upon an interpretation of 
various documents, namely, entries in a register 
maintained under the Land Registration 
Act, sale proclamation, order of the Court, direct- 
mg the Nazir to put the purchaser in posses- 
sion of the property, and the description of the 
property in the Schedule appended tothe sale pro- 
clamation * 

Held, that the finding of the first Appellate 
Court, based upon such documents, as to whether 
the particular property in suit passed to the 
auction-purchaser, was not, In the true legal 
sense, a finding of fact at alland was not, there- 
fore, final As the whole of the relevant evidence 
inthe matter was documentary, and the documents 
themselves constituted the foundation of the rights 
claimed by the plaintiff, the right construction of 
these documents wasa question of law which the 
High Count was not precluded by ss 100 and 101, 
Civil Procedure Code, 1908, fiom considermg in 
second appeal. |p. 515, cols, 1 &2] 

Appeal by special leave, from a judg- 
ment and decree, dated the Ist June, 1925, 
of the High Court, Calcutta (Greaves and 
Bepin Bihary Ghose, JJ ) which affirmed a 
judgment and decree, dated the 12th 
December 1922, of the Additional District 
Judge, Khulna, who had reversed a judg- 
ment and decree, dated the 25th July, 1920, 
of the Subordinate Judge, Khulna. 

The facts giving rise to the litigation 
are sufficiently fully stated in the Judgment 


of the Privy Coyncil, 
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The following point was urged before 
the High Court :— 

That the finding of fact of the District 
Judge that the land in dispute formed 
part of the estate 50 B of the Khulna Col- 
lectorate and was owned by the plaintiff, 
was erroneous. 

The High Oourt held that they had no 
jurisdiction on second appeal to interfere 
with a finding of fact, and that if they 
were free to do so, their finding would be 
the same as that of the District Judge. 
Mr. Justice Greaves concluded in the follow- 
ing words :— 

"I think upon the construction of the 
documents and the finding of the learned 
Judge, one is forced to the conclusion that 
the plaintiffs claim i8 made out, namely, 
that the estate purchased by his father in 
1907 consisted not merely of ths village 
of Badaghata, but of the whole nine villages 
including village Dudh,” 

In the result, the High Court made a 
decree dismissing the defendants’ appeal 
and from that decree of the High Court 
the defendants now appealed by special 
leave to His Majesty in Council. 

Messrs. Hdu Parcq, K, C., and S, Hyam, 
for the Appellants, 

Messrs, DeGruyther, K, C.,and Dube, for 
the Respondents. 


JUDGMENT. 

Lord Buckmaster.—The dispute out 
of which this appeal has arisen has its im- 
mediate origin ın the fact that the present 
appellants on the 8th May 1915, obtained a 
decree against a man named Kedar Nath 
Ghose for payment of rentin respect of 
certain land in Mauza Dudli in Ohakley 
Dhulhiapur, 

The respondent No.1, Makhan Lal Chat- 
terjee claimed that these lands were includ- 
edin a purchase made by his father at an 
auction sale on the 25th February, 1907, 
and accordingly instituted the proceedings 
which have culminated in this appeal 
against the appellants, and Kedar Nath 
Ghose claiming that the appellants had no 
interest in the lands and that he was en- 
titled to rent from the tenant. 

The Subordinate Judge dismissed the 
sult;on appeal to the Additional District 
Judge this decree was set aside and the 
plaintiffs’ claim granted, and an appeal 
from the District Judge to the High Court 
of Oaleutta was dismissed, chiefly 
upon the ground that the question 
in issue was really one of fact upon which 
the decision of the District J udge was final, 
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The wholeof the relevant evidence in the 
matter is, however, documentary, the docu- 
ments themselves constitute the foundation 
of the rights claimed by respondent No. 
landin their Lordships’ view the simple 
and attractive solution which not unnatural- 
ly commended itself to the High Oourt 
cannot be accepted and the matter must 
be again examined throughout. 

The story being on the 6th April, 1843, 
when the Special Deputy Collector of Nadia 
made an order in resumption proceedings, 
declaring 301 bıghas of land belong:ng to 
one Kalibar Adhikary to be lakhira lands, 

Kahbar Adhikary diei childless in or 
about 1881, leaving two widows, who 
adopted appellant No 3 to their decsased 
husband The survivor of these widows 
died in 1905 and was succeeded by appellant 
No. 3, through whom appellants Nos. 1 and 
2 derive their claim. 

The lands specified in the order cf the 
6th April, 1843, included lands in 9 Mauzas, 
the first being mauza Badaghata and the 
sixth Mauza Dudh, 

By the Act VII of 1876 it is provided 
thata register must be kept of all revenue 
or lakhwraj lands and by s, 10 (g) (II) of 
that Act it 18 expressly stated that the name 
ofeach mouza containing the land must 
be stated in the register. The information 
before the Board with regard to this re- 
gister is not complete, they do not know 
the dates when each entry was made and 
there is no evidence as to the method by 
which the register is kept. 

Certain entries from the register relating 
to the matter are, however, extracted, and 
it isthe meaning of these on which the dis- 
pute really depends. 

One referred to as Ex, 2 contains in its 
first column the number “13,” and its 
second, which provides for the nama of 
the property, the word “Badaghata” alone, 
The area is stated to be 301 bighas, and the 
order which recognised the land as revenue 
free is set out as that of the 6th April, 
1843. There is a special column for the 
names ofthe mouzas, but in this “Bada- 
ghata” alone appears, This register is stat- 
ed to be thatof Khulna, but this appeara 
to be amiustake for the 91 Pergunnahs’ 
register, for to the former register the 
entries were transferred sta date equally 
unknown. The later register changes the 
number to 50 and states the areas as B 301 
bighas ; it has no other material alteration, 
"Badaghate" again appears as the sole 
name of the mouza in the appropriate 
column, 
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Were there no other entries these entries 
might well be taken to cover all the 9 
mouzas which made up the 301 beghas refer- 
red to in the order ofthe 6th April, 1843, 
even although there would have been & 
serious breech of the Statute requiring all 
the mouzas to be named. 

This, however, is -not the case. The 
register contains another and a most im- 
portant entry, which appears to have been 
made after the other. The reference num- 
ber here is 16. The nameof the property 
is *Badaghata, &c." the order declaring 
the land revenue-free is stated to be made 
in proceedings No. 1523 on the 16th April 
(not the 6th April), 1843, and in the column 
for the names of the mouzas all the nine 
mouzas are given. The area is not filled 
up, and a statement appears that the whole 
entry has been transferred from another 
register, In both entries the names of the 
‘proprietors are the same, namely, the two 
widows of Kalibar Adhikari These pro- 
erties, though revenue-free, were subject 
to road cess and this was separately assess- 
ed against the appeilant No. 3 in respect 
of the properties appearing in both en- 
tries, but, for widely different amounts, 
that for the No.13 or No. 50 entry being 
only a comparatively small sum of rapees 

Smallas it was it was unpaid, although 
the larger payment for the other entry Wa8 
satisfied, and accordingly the authorities 
took steps to realise the property. 

The order for the proclamation of the 
gale was on the 22nd December 1906, and 
in accordance with the usual practice this 
directed that the order should be proclaim- 
ed “by beat of drum on each of the pro- 
perties mentioned 1n the schedule,” and the 
schedule is ın these terms :— 

“Schedule of Property. 

In Kiemat Badaghata village, under 
Thana Kaligan), valid revenue-free Mahal 
No 5UB—the righi, tnle and interest of the 
judgment: debtor in the above property, 


Amount. 
Cesses .. Jl 1 6 
Interest ER fee 0 6 6 
Costs vss "T 214 0 
14 6 0 
Sd. N. R. Misra, 
0. O, 
Ssd. AMG” 


On the back of this there is an entry 
stating that the drum was beaten in 
Badaghata, but this is attempted to be ex- 
, tended by the evidence to all the other 
mousas as well. 
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The auction sale was duly held on the 
95th February, 1907, and the property was 
bought for Re. 15 by Rajaendra Nath Ohat- 
terjee, through whom, the respondent No. 3 
claims, and on the Ist February, 1908, an 
order was made directing the Nazir of 
the Courtto put the purchaser 1n possession 
of the property. The description of the 
property ın this order is important, and it 
is as follows :— 

“Schedule. 

The right, title and interest of the judg- 
ment-debtor in the valid revenue-free 
Mahal No. 50B in village Kismat Badaghata 
under Thana Kaligun). 

H. C. Bose. 
0. 0." 

The contention which the High Oourt 
adopted is that this property included all 
the nine mouzasand as one, the Mauza 
Dudli out of which the dispute arose. 
What has been the dealing with the other 
mouzasis not disclosed. 

The District Judge found asa fact that 
this description included all the nine but 
as has been pointed out, in the true legal 
sense that is not a finding of fact at all but 
an interpretation of the various documents 
to which reference has been made. 

Much discussion took place over the true 
meaning of the word “Kismat”, which ıt 
was asserted meant an estate and was 1n- 
applicable toa village Whether that be so 
or not the property sold was No. 50B, and 
it 18 essential to determine what that was. 

tis not an easy question to answer The 
register No 13 or 50 has distinctly dis- 
regarded the statutory provisions as to the 
entry of the mouzas, but the entry in the 
register No 16, complies with them. 

Ít may be as stated by the learned 
District Judge that Badaghata alone was 
used ın Nos. 13 and50 as the descriptive 
name and represented an estate which em- 
braced the other mouzas The subsequent 
entry made ın respect o* ‘he same proprie- 
tors enters all the nine ‘.ouzas including 
Badaghata, refers to the same deed, if the 
16th April be taken as a mistake for the 
6th April, but gives no area, and no ex- 
planation has been offered of why this was 
done if the properties were identical in 
whole orin part. The form provided for 
regietration has mot been followed in 
either case. In one the names of the mouzas 
are omitted and 1a. the other the area. 

Disobedience to the Act, however, does 
not appear to invalidate the registration. 
The property entered under No. 50 has 
been sold. Of what does ıt consist ? 
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In their Lordships’ opinion it includes 
all the property that was subject to the 
order of the 6th April, 1843, and whose 
extent was 301 bighas, and therefore in- 
cludes the land indispute. It was the first 
land put upon the register and it was 
placed therein respect of the proprietors of 
the whole 301 bighas, norcan any reason 
be suggested why they should have allow- 
ed part only oftheir lakhiraj lands to be 
registered and given the azea of the whole. 

The entry under No.16is either a re re- 
gistration which was neecless, or 16 19, as 
the District Judge suggests, a registration 
of other property in the same moueas. 
This last view has support in the fact that 
according to the appellants' own statement 
in the kabala executed in 1909, the area of 
these lands was 786 bighas,and it is im- 
possible to reconcile this with the 301 bighas 
which was the area of the estate first 
registered. 

Whatever be the true explanation none 
has been afforded, and in these circum: 
stances their Lordships cen see no sufficient 
reason to differ from the judgments that 
have been delivered and are unanimous. 

Upon the whole, therefore, their Lordships 
think that the judgment appealed from 
should be affirmed and the appeal dismissed 
with costs, and they will humbly advise 
His Majesty accordingly. 

K J.R. Appeal dismissed, 

Solicitors for the Appellants.—Messrs, 
Barrow, Rogers & Nevil, 


Solicitors for the Respondents.—Mesgsrs, 
Watkins & Hunter. 
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widow—lamatatwm Act (IX of 1908), Sch, I, 
Art 141 

An unambiguous statement of a custom recorded 
in the wajib-ul-arz (Record of Rights) ofa village 
1s most valuable evidence of the custom and 1s much 
more reliable than subsequent oral evidence given 
EET dispute as to the custom has arisen. “p. 522, 
co 

Balgobind v Badr Prasad (6), followed, 

But when the wayib-ul-arz contains statements as 
to custom which would appear to have been con- 
cocted by the persons making them in their own 
inferest, they are to be disregarded, being worse 
than useless [rbd ] 

Uman Parshad v Gandharp Singh (T), referred 
to 

In the Province of Oudh there i8 not necessarily 
any presumption agamst the existence of a custom 
of succession superseding the ordinary rules of 
Muhammadan Law On the other hand, the pre- 
valence of customary rules of succession in this part 
of India has been recognized in theStatute Law of 
Oudh, as wellas of the Punjab and the North- 
Western Frontier Province, which provides that in 
matters of succession the ordinary rules of Muham- 
madan and Hindu Law are only to be applied in 
the absence of such customs, The custom set up 
must, however, be proved by satisfactory cvidence, 
though without insisting ^on the rigorous and 
technical rules which would be applicable to such a 
casein England. (p 523, col 1} 

Abdul Hussem Khan v. Bibi Sona Dero (5), relied 


n. 
Held, that in the family of the parties to the 
suit, (Hujjaj1 Sheikhs of Bara Bankı District, Oudh), 
"hen a male proprietor dies childless lezving two 
widows, there exists a eustomary rule of succession 
in supersession of the ordinary rules of Muham- 
madan Law, under which each of the widows takes 
an interest for life in a moiety of her deceased 
husband's estate with reversion on her decth to the 
male agnatesof the husband The custom however, 
does not recognize a right of survivorship between 
the widows [p 523, col, 2 ] 

One Muzaffar Hussain Khan, a Hujjaj1 Sheikh of 
District Bara Bank: (Oudh), died withovz Issue 1n 
1865, leaving hmm surviving two widows, namely, 
Mithan-un-nisa (the senior) and Mahmud-un-nisg, 
(the junior) who succeeded to his whole estate m 
equal moieties for their respective lives and wers 
each ın possessıon of a half share of tne estate, 
The senior widow died ın 1872, leaving a brother 
who took possession of her half-share ‘The junior 
widow died on the 16th May, 1911, and on her 
death her brother's sons obtained possession of her 
share Within 12 years ofthe death of the junior 
widow, namely on the 15th May, 1923, tha plaintift, 
being the nearest male agnate of the sma Muzaffar 
Hossain Khan, instituted the present sult against 
the persons im possession of the property of Muzaffar 
Hussain Khan, claiming that he (the plamtiff) wag 
entitled to the entire estate on the death of the 
junior widow: 


0. 


Held, that ın accordance with the above customary 
rule of succession obtaining in this family, as the 
surviving widow (re the junior widow) had no 
right to succeed for her life to the properties which 
had been in the enjoyment of tae senior 
widow, the husband’s male collaterals were entitled 
on the death of the senior widow in 1872 to succeed. 
forthwith to her half share, and consequently the 
plaintiff's suit (instituted in 1923) as regards the 
moiety of the senior widow was barred by hmita- 
tion, but that the plaintiff was entitled toa decree 

“or possession as to the one-half of the estate held 
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the junior widow, the suit having been brought 
bye iz years of the latter's death |p 524, col 2] 
Where two families both descended from acom- 
mon ancestor have lived fo: a considerable period 
under the same conditions in a particular locality 
and have been so closely connected together as to 
be treated as one community, evidence of the 
custom observed by one family in supersession of 
the ordinary Muhammadan Law is of high evi- 
dential value as to the custom in the other [thud] 


Consolidated Appeal against eight 
decrees, dated the 30th April, 1927, of 
the Ohief Oourt of Oudh (Stuart, © J., 
and Raza,J.). Of these eight decrees, 
Seven were decrees reversing and one 
was & decree affirming a decree, dated 
the 16th January, 1926, of the Subor- 
dinate Judge of Bara Banki, whereby the 
suit of the plaintiffs (who were the present 
appellants) was partly decreed and partly 
dismissed. The effect of the eight decrees 
of the Chief Court of Oudb was that the suit 
of the plaintiffs was wholly dismissed. 


The main questions for determin- 
ation on the present appeal to His 
Majesty in Council were (1) whether the 
guit in whole or in part was barred by limi- 
tation, and whether the succession to the 
property in suit was governed by custom or 
Muhammadan Law, the custom being that 
widows succeed for life to the estate of 
achildless owner with reversion on their 
death to the next heir of the last male 
owner. 

The material facts of the case appear guffi- 
ciently fully from the following extracts 
from the judgment of the learned Ohief 


Judge (Sir Louis Stuart) :— 


“These appeals are against the 
decision of the learned Subordinate Judge 
of Bara Banki, dated the 16th of January, 
1926, in Original Suit No. :4 of 1923, by 
which he awarded to Roshan Ali Khan and 
Shankar Sahai a portion of the relief which 
they claimed. The circumstances in which 
this suit originated are 88 follows Sheikh 
Muzaffar Huesain Khan owned certain 
landed property in the Bara Banki District. 
He died on the 4th December, 1865, leaving 
two widows, the senior of whom was Musam- 
mat Mithan-un-nisa and the junior of 
whom was Musammat Mahmud-un-nisa, He 
left no children. His property appears to 
have been entered in the name of the senior 
widow Musammat Mithan un-nisa, and 
we are told that zt was allowed to remain 
in the management of some Court official, 

ending decision as to who should be en- 
titled to it, Musammat Mithan-un-nisa was 
accordingly considered the defendant 1n the 
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It is established that the 
junior widow Musammat Mahmud-un-nisa 
instituted on the 19th April, 1866, a claim 
for half of Sheikh Muzaffar Hossain Khan's 
estate inthe Court of the Extra Assistant 
Oommissioner, Lucknow against the senior 
widow, Musammat Mithan-un-nisa, joining 
as co defendants a certain Murtaza Hussain, 
who alleged that he was the adopted son of 
Sheikh Muzaffar Hussain Khan, a certain 
Nabi Yawar, who it wasalleged was a debtor 
of the estate. The plaint is Ex. M-4. 
Her suit was decided on the Ist of June, 
1866, by Mr. E. Bickers, Extra Assistant 
Commissioner. The judgment 1s Hx. 
M6. The Extra Assistant Commissioner 
decided that both the ladies were the widows 
of Sheikh Muzaffar Hussein Khan and 
that Muitaza Hussain was not in any way 
entitled to inherit He found that Nabi 
Yawar owed money to the estate, but he 
decided that a claim for the debt could not 
be joined ın the same suit as the claim for 
the;nhemntance While professing to fol- 
low the Muhammadan Law he arrived ata 
conclusion, which was certainly not warrant- 
ed by the Muhammadan Law, to the effect 
that the two widows, “ın the absence of 
issue, that is residuary sharers,’ were en- 
titled to equal shares 1n the estate. He ac- 
cordingly awarded to the junior widow 
Musammat Mahmud-un-nisa a half share in 
the estate. The Senior widow appealed, and 
herfinalappeal came before the Judicial 
Commissioner of Oudh in Special Civil Ap: 
pealNo 167 of 1866. It appears that Mus- 
ammat Mithan-un nisa in this appeal (the 
judgmentin which is Ex. M8) took the 
position that her deceased husband Sheikh 
Muzaffar Hussain Khan had executed a deed 
on the 26th October, 1860, introducing the 
law of primogeniture into his estate, and 
declaring that it should pass undivided. 
Musammat Mithan-un-nisa took the posi- 
tion in appeal that, as the estate was im- 
partible and as there were no other heirs, 
she should succeed to the whole ofit The 
Officiating Judicial Commissioner Mr. St. 
George Tucker decıded, on the 24th Janu- 
ary, 1867, that thıs plea could not prevail. 
He took the view upon his reading of the 
Muhammadan Law that the two widows 
were entitled to share equally and dismiss- 
ed the appeal. Musammat Muthan-un- 
nisa applied fora review and Col. Barrow, 
who had become Officiating Judicial Oom- 
missioner, decided on the 21st June, 1867, 
(Ex. M-9) upon this petition for review 
thata finding was necessary as to whether 
Sheikh Muzaffar Hussain Khan was or was, 
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not a talukdar and remitted the case for 
finding upon this point. The Deputy Com- 
missioner in his decision (Ex. M-10) 
dated 3Uth July, 1867, found that Sheikh 
Muzaffar Hussain Khan was not a talukdar. 
The Officiating ‘Judicial Commissioner then 
passed an order (Hx. M-11) dated 20th 
August, 1867, ın which he left the question 
as to Sheikh Muzaffar Hussain Khan being 
a talukdar undecided, but upheld the find- 
ing of Mr. Bickers for the time being. It 
appears that the claim that Sheikh Muzaffar 
Hussain Khan was a talukdar was never 
accepted and the two widows remained, ac- 
cording to our construction of the decree, in 
separate possession each of a half share ac- 
cording to the decision of Mr Bickers, 

* We have here to note that the decision 
was not in accordance with the Muham- 
madan Law, for under the Muhammadan 
Law the two widows would have been en- 
titled only to a share of one eighth each. It 
is suggested that Sheikh Muzaffar Hussain 
Khan left sister. If he left a sister, she 
was entitled to one-half of the property and 
the more distant heir was entitled to the 
remaining quarter. It is noticeable that 
no claims were put in on behalf of 
either the sister or the next nearest heir and 
that the widows remained in undisturbed 
possession. Musammat X Mithan-un-nisa 
died on 19th April, 1872 „She left a brother 
who took possession of her half share. No 
claim was made by any other person. Mu- 
sammat Mahmud-un-nis& died on the 16th 
May, 1911. Onher death her brother's sons 
took her share. On the last day of limita- 
tion, the 15th May, 1923, the suit out of 
which these appeals arise was instituted by 
Sheikh Roshan Ali Khan, who claimed to 
be the nearest collateral heir to Shiekh Mu- 
zaffar Hussain Khan upon the death of 
Mahmud-un-nisa on the 16th May, 1911, 
and Shankar Sahai a person com pletely un- 
connected with the family to whom Roshan 
Al: Khan had sold three-fourths of the pro- 
perty in dispute. This claimis based on an 
allegation that, under a custom prevailing in 
the family of Sheikh Muzaffar Hussain Khan, 
on the death of a member of the family, 
who left two widows and no issue, the 
widows succeeded each to a life-estate in 
one-half without power of alienation, that 
on the death of one widow the surviving 
widow succeeded to her life estate and that 
on the death of the surviving widow a full 
estate in the whole devolved on the nearest 
collateral of the deceased husband. The 
trial Judge has found that Sheikh Roshan 
Ali Khan was the nearest collateral, and 
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that & custom has been proved under which 
each widow succeeded to a life estate in one- 
half without power of transfer and that 
on the death of each widow a full estate 
in the moiety arose ın favour of the nearest 
collateral. Taking this view he decreed 
half the property in favour of the plain- 
tiffs. The plaintiffs appealed against the 
dismissal of one-half of their claim in 
Appeal No. 44 of 1926. Certain cf the 
defendants, who were for the mos: part 
transferees, have appealed in the remain- 
ing appeals desiring that the suit phould 
be dismissed as against them. 

“In the trial Oourt it was asserted that 
Roshan Ali Khan was not the nearest 
collateral of Sheikh Muzaffar Hussain Khan. 
This point has been abandoned in appeal, 
The question for decision is in the first 
place whether the plaintiffs have succeeded 
in establishing a custom which entitles 
them to the whole or a portion of the pro- 
perty in question. Unless they can estab- 
lish such a custom, they cannot succeed." 

The learned Judges of the Ohief Court 
decided that the plaintiffs had failed to 
establish the existence of the custom which 
they asserted. They sum up as follows :— 

“ "This 18 the whole of the evidencs relat- 
ing tothe custom in question. We state 
the position again. Upon the death of Mu- 
zafar Hussain Khan his widows came into 
Oourt. The Courts under an impression, 
which was clearly an erroneous impression, 
that they were deciding the question of in- 
heritance 1n accordance with the provisions 
of the ordinary Muhammadan Law. award- 
ed full proprietary title to each widow ina, 
moiety of the estate Tne elder widow died 
in 1872 and her heir under the Muham- 
madan Law succeeded to the property. No 
action was taken by collaterals. The plaint- 
iff has come into Oourt to establısh afirma- 
tively a custom of a very peculiar kind. 
That custom, according tohim, 18 that when 
a man in his family dies leaving two wi- 
dows and no otherheirs each widow succe- 
eds to life-estate 1n one half of the Droperty. 
On the first death, the surviving widow suc- 
ceeds to the life estate of tne deceased 
widow, and upon the death of the surviving 
widow the whole of the property goes to the 
nearest collateral. It «m no way helps 
the plaintiffa to assert that there must be 
Some custom 1n the family as the widows 
did succeed to more than the shares to 
which they were entitled under the Muham- 
madan Law. The fact oftheirsceceeding 
to equal moieties in the estates can easily 
be heid attributable to nothing more than 
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an error on the part of the Courts in apply- 
ing what they believed to be the principles 
of Muhammadan Law. The plaintiffs have to 
establish the custom upon which they rely. 
It is not sufficient for them to say that 
there are customs in the family antagonistic 
to Muhammadan Law. They haveto prove 
specifically the existence of the custom 
which supports their case. Otherwise 
their case fails. What they have done 1s to 
produce a mass of evidence which is irre- 
levant relating to customs in Sheikh families 
unconnected withs the family of Qaz: Mah- 
mudand‘to produce evidence as to custom in 
the family of Qazi Mahmud. The latter 
evidence shows that in three branches out 
of four in the family including the family 
of Muzaffar Hussain Khan there is nothing 
recorded in the wajzb ul arz which sup- 
ports the custom relied on and that in the 
fourth branch there is conflicting evidence 
as to the existence of the custom. They also 
produced judgments which have no bear- 
ing upon the case as they are judgments 
relating to customs in a family of Usmani 
Sheikhs and they have produced scanty 
oralevidence much of which is completely 
unreliable, In our opinion this evidence is 
insufficient to justify a finding as to the 
existence of a custom which they assert and 
in these circumstances they must fail.” 

One of the issues framed by the trial 
Court was “ Is the suit within limitation?” 
The question of limitation was not, however, 
discussed by the Chief Court, as in their 
view the plaintiffs having failed to estab- 
lish the existence of the custom which they 
asserted, their suit was liable to be dismiss- 
edin totoonthe merits. The finding of 
the Subordinate Judge on the issue of lımi- 
tation was as follows :— 

“ This suit is admittedly governed by 
Art, 141 of the Limitation Act, which 
provides a period of 12 years from the death 
of a female for a suit by a reversioner en- 
titled to the possession of the immoveable 
property on the death of a Hindu or a Mu- 
hammadan female. The following facts are 
admitted by the parties to this suit .— 

(a) that Musammat Mithan-un-nisa, the 
senior widow of Muzaffar Hussain Khan 
died on the 19th April, 1872 

(b) that his junior widow, Musammat 
Mahmud-un-nisa died on 16th May, 1911, 

(c) that the present suit for possession of 
the entire property once in possession of 
both the widows was instituted on 15th 
May, 1923. 

“The suitso far as it relates to the pro- 
perty once held by Mahmud-un-nisa is 
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certainly within limitation as having been 
brought within 12 years from the date of 
her death. 

“The contention of the learned Counsel 
for the plaintiffs is that.the inheritance 
opened out to the reversioner on the death 
of the last widow and not on the death of 
the first widow, according to the correct 
meaning of the wajib ul-arz (Exs. 11 and 
164) and the oral evidence adduced by the 
plaintiffs. In support of this contention 
he relies on the following authorities :— 

Harnath Kuar v. Indar Bahadur Singh 
(1), Sadiq Husain v. Mohammad Karim (2), 
Sharfuddin v. Nawnut Alı (3), Mohammad 
Ghafoor Khan v. Mehdi Hasan Khan 
4) 


Ja 

“From the perusal of the above cases it 
appears that generally succession to pro- 
perty held by a widow as a life estate 
holder without :power of alienation opena 
at the date of the widow's death. The ap- 
plication or non-application of the above 
principle to this suit so far asit relates to 
that:part of the property which was in 
possession of Musammat Mithan-un-nisa 
is really dependent on the correct inter- 
pretation of the wajib ulare of Beekar 
(Ex. 11)and Chak Kala (Ex, 164) on which 
the plaintiffs chiefly rely. 

“I now proceed to consider the above con- 
tention. Both the wajib ul araiz (Exs. 11 
and 164)lay down that if both the widows 
are childless they will remain in possession 
of the property half and half,and bad marne 
un ke (that 1s, after their or her death) the 
person who 1s the nearest in the family 
will get the property (vide pages 403 and 
404). The words un ke are plural but in 
Urdu language such plurals are used for 
singulars also. In none of these wajwb-ul- 
araz there is any clear provision that on 
the death of one widow the other succeeds 
to the estate left by the deceased co widow. 
Ifthe words un ke be taken to signify sın- 


- gular number with reference to the widows 


ın the above clause of the wajib ul-arz 
then the clear meaning of the sentence in 
question would be that in case of the 
death of one out of the two widows, the 


71 Ind, Cas 629, 26 O O 223, A I R 1922 
040490 &A L R 270,9 0, L J 6052, 44 
L J 489,37 0 L J 346, 45 A 179, 270 W. 
949, 50I A 69, 18L W, 383, 33 M L. T 216,5 
281, 2 Pat L R 287(P O) 

(2) 70 Ind Cas 53, 90 L J 450 atp 474, 250. 
319, A I R 1922 Oudh 289 
(3) 87 Ind Cas 8, A I R 1925 Oudh 688 
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property would not go to the co-widow 
but would revert to the nearest collateral 
of the husband. The provision in the 
same wajib ul are that if out of the two 
widows one of them has sons and the 
other is childless then the issueless widow 
will get half of her husband's property 
which on her death will revert to the sons 
of the other widow, points in the same 
direction, and indirectly supports the 
above interpretation. I, therefore, accept 
the above interpretation of the clause in 
question. The witnesses produzed by the 
plaintiffs have no doubt attempted to prove 
that on the death of both the widows, and 
not on the death of one widow, the suc- 
cession opens to the reversioner; and on 
the death of the first widow the surviving 
widow gets the property. But none of 
them has been able to illustrate his state- 
ment by quoting a single instance. JI, 
therefore, do not accept their oral testimony 
on this point. 

“Having in view the interpretation of the 
disputed clause ın the above wajib ul-arz 
that has been accepted by me, I hold that 


plaintiff No. 1 really got the right to bring. 


asuit to recover that property which 
was held by Musammat Mithan-un-nisa in 
1872 when she died. She, only a few days 
before her death, sold her property to her 
brother Safar Ali, who notwithstanding 
the objection of Mahmud-un-nisa got pos- 
session of the property purchased by him 
soon after her death, The defendants Nos, 
13 to 15 have not been able to prove the 
intelligent execution of the sale-deed by 
Musammat }Mithan-un-nisa (vide pages 351 
and 353 of the judgment) At the incep- 
tion of the vendee's possession his title 
to the property may be defective but his 
possession from the very beginning was 
adverse tothe plaintiff No. 1, the junior 
widow, and all the world. The suit of 
the plaintiffs after the lapse of fifty three 
years for the property of Mithan-un-nisa 
is certainly barred by limitation. 

"For the propertyzof Mahmud-un-nisa the 
suit of the plaintiffs 18 certainly within 
limitation. X 

“The defendants Nos. 13 to 15 have com- 
pleted their title to the property of Musam- 
mat Mithan-un-nisa by their long adverse 
possession for more than 12 years 

“So far as the property of Mahmud-un- 
niga 18 concerned according to the view 
of the case that has been taken by me, 
Mahmud-un-nisa possessed the property 
for her life, without power of alienation 
with the result that her possession can 
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never be regarded adverse to the rever- 
sioner. If her possession (could not ba 
adverse, then of those deriving title from 
her cannot be adverse 

“Musammat Mithan-un-nisa made the 
following transfers of the property which 
she held under the custom as a life estat», 
The junior widow, Musammat Mahmud-un- 
nisa made many transfers, some of which 
are noted below. 

"None of the two widows of Muzaffar 
Hussain Khan had the power of alienation, 
with the result that the transfers made by 
them are not binding on the plaintiffs. But 
owing to the long sadverse possession of 
the defendants Nos. 13 to 15 the plaintiffs 
cannot be allowed to question their title 
to the property once belonging to Musam- 
mat Mithan-un-nisa” 

Against the decision of the Ohief Ootrt 
of Oudh dismissing their suit ın toto the 
plaintiffs appealed to the Privy Council and 
contended that the Courts in India ougat 
to have decreed their claim in its entirezy. 

Messrs. DeGruyther, K, C. and H yam, sior 
the Appellants. . 

Messrs, Dunne, K. C, and Jopling, for t3e 
Respondents. 

Mr. DeGruyther 'K, C —The custom en- 
titling the piaintiff ;No. 1 to succeed on 
the death of the widow has been proved. 

(Sir Joan WarLrs.—In the Punjab and 
North-West 3 Province, custom is the fi-st 
rule of decision in all questions regarding 
succession, etc, and the Hindu and 
Muhammadan Laws only apply where no 
such customary érule prevails). 

[Sir Joun Wattis:—Is there any pro- 
vision in Oudh that parties are governed 
primarily by custom, analogous to she 
statutory provisions existing ın the Punjab. 
There ıs no strong presumption in ‘he 
Punjab that the rules of Hindu and 
Muhammadan Law apply]. 

Mr. DeGruyther, K C., refers to she 
Oudh Laws Act, 1876, 8, 3, and the Punjab 
Laws Act, 1872, s. 5 and to. Hashmat Al; vy. 
Nasib-un nisa (5). 

The evidence establishes that in this 
family custom is followed in mattera of 
inheritance. The Ohief Court in effect 
holds that the parties are governed by 
custom but that the particular custom 
alleged by the plaintiffs has not been 
proved 

[Sir Gzorce LOWNDES .—A custom to be 
valid must be invariable. The Board nas 
so laid down ın a number of cases), 


(5) 88 Ind Qas 114, 6 Lah 117, A.I. R, 1925 F.O, 
99, 30 © W. N. 196, 52 I. A. 172 (P. Q). 
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On the question of limitation, DeGruy- 
ther, K. O., submitted thatthe cause of 
action ın the suit aroseonly on the death 
of the survivor of the two widows and 
that no part of the claim was Statute- 


barred. 


JUDGMENT. 

Sir John Wallis.—The main ques- 
tion in these consolidated appeals is whe- 
ther in the family of the late Muzaffar 
Hussain Khan who died without issue in 
1865, leaving two widows, there 1s customary 
rule of succession which supersedes the 
Muhammadan Law and entitles the first 
plaintiff 1n this suit, Roshan Ali Khan, to 
succeed to his estate as his nearest male 
agnate on the death of the junior widow, 
Mahmud-un-uisa, who died on the 16th May, 
1911, nearly forty years after the death of 
the senior widow Mithan-un-nisa. 

This suit, which was instituted on the 
15th May, 1923, the day before it would 
have become barred, was brought for the 
recovery of the shares owned by Muzaffar 
Hussain Khan, in the village of Dewa and 
the other villages ın the pergana of the 
same name specified in schedule B of the 
plaint, which at the date of sut were in 
posseesion of some of the defendants claim- 
ing under transfers from the widows them- 
gelves or from theirheirs. To raise funds 
for this litigation the first plaintiff has 
parted with three-fourths of his interest in 
the suit to Shankar Sahai the second plaint- 


iff, 

The family isa very ancient one, claim- 
ing descent from the earliest Muhammadan 
invaders from Afghanistan, but the earlier 
steps in the pedigree will not bear exami- 
nation. One Amir Ali in command of an 
armed force from Bagdad is said to have 
taken part ın one of the numerous invasions 
by which Mahmud of Gahzm and his family 
harried Northern India at the beginning of 
the eleventh century. He is said to have 
returned to Bagdad after marrying his son 
Ziauddin to the daughter of Syed Wesh, 
one of the Ghazni family who had con- 
quered Dewa where their descendants have 
since resided, Aladad,the issue of this 
marriage, who must therefore have been 
porn ın the eleventh century, is shown in 
the pedigree as the father of Qazi Mahmud 
from whom this family is descended. This 
Qazi Mahmud’s daughter is said to have been 
married to an Usman Sheikh from Persia 
and her son was Maulana Abdus Salam, 
who held high office ın the reign of Emperor 
Shah Jahan which ended in 1658, Obvi- 
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ously Qazi Mahmud cannot have had a father 
who was born before the Norman conquest 
and a grandson who was a contemporary 
of Oromwell. 

The descendants of this Abdus Salam who 
ere known as Usmani Sheikh subsequent- 
ly resided in Dewa and shared the ownership 
of this village with Qazi Mahmud’s des- 
cendants in the male line who are known 
as (Hujjajr) Sheikh, the two families being 
so closely connected that for the purpose 
of this case the Subordinate Judge has 
treated them as one. 

According to the pedigree, which was 
drawn up in 1870 for the purposes of another 
suit and has been accepted in the Oourts 
below, Qazi Mahmud had eight sons, four of 
whom were then represented by descendants 
in the male line. It so happened that in 
this year the wajib ul-araiz or Records of 
Rights of Dewa and the neighbouring vil- 
lages were completed; and in them, pur- 
suant to the direction in Oudh Ocular 
No. 20 of 1863,the customary rules of suc- 
cession observed by the co-sharers in these 
villages were recorded and attested by or 
on behalf of the co sharers. These wajib-ul- 
araiz as held by the Boardin Balgobind v. 
Badri Prasad (6) when properly used, afford 
most valuable evidence of custom and are 
much more reliable tham oral evidence 
given after the event, On the other hand, 
as observed by their Lordships in Uman 
Parshad v. Gandharp Singh (7) they at times, 
as is the case here, contain statements 
which would appear to have been concoct- 
ed by the persons making them in their 
own interest and are, therefore, tobe diere- 
garded, being worse than useless. 

The Subordinate Judge of Bara Banki in 
a careful and elaborate judgment found 
that in this family there existed & custom- 
ary rule of succession under which the de- 
fault of male heirs and of daughters, 
each of the widows took an interest for 
life ın a moiety of her husband's estate with 
reversion to the male agnates of the hus- 
band, and rightly disregarded the state- 
ments of the widows’ agents, in the 
wajw-ul-arz that they had full powers 
of disposition over the properties inherit- 
ed from their husband. He held, however, 
that there was no right of survivorship 
between the widows, and consequently 


(6) 74 Ind Cas, 449, 50 I A. 196,21 A. L J. 578; 
ATR 1993 P O. 70, 9 O & A LR 581, 26 O. 
Q 217, 45 M L J 289, 45 A 413, 38 O L.J 302; 
(1923) M W N 799,33 M. L. T 317, 10 O.L J 368; 
$9 0 W N 465(P O.) 

(7) 141. A. 127, 18 0. 20 (P. Q.). 
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that as regards the molety of the senior 
widow who died in 1872 the suit was 
barred. Accordingly he gave the plaintiffs 
& decree for the properties which fell to 
the junior widow, with the exception of 
certain properties in the possession of the 
Court of Wards, as to which the suit failed 
for want of the statutory notice. . 
This judgment was reversed by the Chie 
Oourt of Oudh, which held that the plaint- 
ifs had failed to establish the existence 
of any custom superseding the ordinary 
rules of Muhammadan Law. The learned 
Ohief Judge, who delivered the judgment 
of the Court, would appear to have been 
of opinion that there was a strong pre- 
sumption against the existence of thecustom 
set up by the plaintiffs, Now the preva- 
lence of customary rules of succession in 
this part of India has been recognized 
in the Statute Law of Oudh, as well as 
of the Punjab and the North Western 
Province, which provides that in matters of 
succession the ordinary rules of Muham- 
madan and Hindu Law are only to be appli- 
ed in the absence of such customs, though, 
as held by this Board in Abdul Hussein 
Khan v. Bibi Sona Dero (8) the custom 
set up must be proved by satisfactory evi- 
dence, but without insisting as Lord Buck- 
master was careful to point out, on the 
rigorous and technical rules which would 
be applicable to such a case in England. 
In their Lordships’ opinion the fact that 
on the death of Muzaffar Khan in 1865 
his widows were allowed to succeed to his 
estate without any claim by his other heirs, 
and in accordance with the custom record- 
ed afew years later in the wayb-ul-arz 
of the villages forming part of his estate 
sufficiently establishes that the ordinary 
rules of Muhammadan Law were supersed- 
edın this family by a customary rule of suc- 
cession, and they are unable to agree with 
the learned Chief Judge that these wajib- 
ul araiz are of no use to the plaintiffs, 
merely because they inelude an unfound- 
ed claim on the part of the widows to 
full powers of disposition over the estate, 
On the hueband's death the senior widow 
took possession of the whole estate which 
she alleged had been constituted an im- 
partible talugdar: | Otherwiseit was admit- 
ted that both widows were entitled to 
succeed in equal shares. Something was 


(8) 431nd Cas 306, 451 A 10, 16A L J 17,4 
W 87, 4M L J 48, 22 C W N 353, 23 M 
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no doubt said about Muhammadan Law :n 
the pleadings and the Judgments*, but 
their Lordships cannot agree with the learn- 
ed Chief Judge that the Oudh Oourts 
before whom the case came laboured uncer 
the mistake that under the ordinary Muham- 
madan Law widows succeeded to the whole 
of their husband's property. In speaking 
of Muhammadan Law they were in their 
Lordships' opinion merely referring to the 
Customary Law governing these parties who 
were Muhammadans, 

„As regards the wajb-ul.araiz of .he 
villages inherited by his widows from 
Muzaffar Husain, who was descended from 
Qazı Mahmud’s son Abdul Wahab, she 
first to be completed were those of Kundri 
Ex. M. 27 and Karanjwara, Ex. M. 28, and 
the other wajib-ul-ararz mostly refer to 
these two. In the case of Kundr it was said 
that the widows succeeded as malrks a 
term which had not then been decided 
to import full ownership This wajib-ul- 
arz was also signed on behalf of Ghulam 
Ah, the other co-sharer, who was descend- 
ed irom another son of Qazı Mahomed 
and ina subsequent litigation was inter- 
preted by a former Judicial Oommissioner 
of Oudh as only giving the widow a life 
interest, Ex. 44. In the wanb-ul arz of 
Karanjwara the agents of the widows Bvated 
that it was unnecessary to record the eustom 
of succession because the two widows who 
were in possession were childless and after 
their deaths he in whose favour they 
might make a Will would be owner In 
their Lordships' opinion this interested 
statement, which is opposed to the other 
evidence in the case as well as to the ac- 
cepted 1deas on these subjects of Muaam- 
madans and Hindus alike is entitled to no 
weight whatever. 

As regards the other branches of the 
family, the custom of the descendants of 
Qazi Mahmud's son Niamatula was record- 
ed in the wapb-ul-arz of Kundri on behalf 
of his descendant Ghulam Ah, This has 
just been dealt with. 

regards the descendants of Mohi n. 
din, the eldest son, the custom was de 
in the'wajb-ul-are of Rampur which wag 
signed by his descendant Fazl Husain 
This wajib-ul-arz says that the estats deg- 


res 
*The pleadinge and judgments refer to the decisio 


of Mr Bickers, Extra Assistant Comm:s 

Lucknow, m the suit brought by the TUO de ? 
on the 19th April, 1866, claimimg a half of Sho, Y 
Muzafar Hussain Khan's estate, (vide the Judgm kh 
of Sir Louis Stuart im the present case).—[K, v, RJ ent 
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cends to sons and failing sons to daugh- 
ters, but is manifestly incomplete as 16 
fails to give the custom of descent failing 
issue, In the wajrb-ul-arz of Dewa the 
widows of Muzaffar Husain and Fazl Hu- 
sain had to state the custom in their fami- 
lies which they did by referring respec- 
tively, as ıt would appear, to the wajib ul- 
araiz of Kundri and Rampur; and it may 
well be that Fazl Husain refrained from 
stating the custom in full as he did not 
want to put himself in direct opposition to 
the widows. 


As regards the wajub-ul-arz signed by 
the descendants of Qazi Mahmud's other 
gon, Abdul Nabi, with which the widows’ 
agents had nothing to do, they clearly 
state that the widows took only an interest 
for life, and in the wajib-ul-arz of Ohak 
Kalan Ex 164, it is stated that when there 
is no issue both wives remain in posses- 
gion during their lives; upon their death 
whoever is nearest in kin in the family 
succeeds to the share. “Accordingly the 
wives of Muzaffer Husain are in posses- 
sion ofa half share." The learned Ohief 
Judge appears to have regarded this entry 
with some suspicion, but it is not unna- 
tural that the attestors should have given 
this instance of the custom 1n their family. 
It is even possible that knowing of the 
pretentions of Muzaffer's widows, they may 
have thought 16 well to assert that they 
were governed by the same custom as 
themselves and took a life interest only. 


Very lengthy and elaborate arguments 
were addressed to their Lordships on the 
plaintiffs’ contentions that Abdus Shakur, 
whose descendants attested some of the 
wajrb-wl-arare exhibited in the case, and 
Hwaz Ali, who signed others, were des- 
cendants in the male line from Qazi 
Mahmud and not from Abdus Salam. As 
regards the descendants of Abdus Shakur 
their Lordships agree with the learned Chief 
Judge that the evidence of Mansur Ali, 
the plaintifis' eighth witness, which the 
Subordinate Judge accepted, is unworthy 
of credit, Their Lordships, however, observe 
thattwo of these wagb-ul-arasz Shankurhur 
Ex. 13-and Sikandarpur Ex. 19 expressly 
state that the proprietors were Hujjajr 
Sheiks though they mention that they 

' had inherited their shares from their buzurg 
Abdus Shakur. That term does not exclude 
an ancestor 1n the female line, but however 
that may be, it 18 clear that the attestors 
regarded themselves as belonging to the 
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family of Qazi Mahmud and not to thé 
family of Abdus Salam who were Usmani 
Sheiks, and consequently that they must 
be taken as stating the custom among 
Hujjajis that is in Qazı Mahmud's family. 
Similarly as regards Ewaz Ali it is stated 
in some of the wajzb-wl-araiz which he sign- 
ed that the proprietors were Usmani Sheiks, 
that is to say descended from Abdus Salam 
and there is other evidence which points 
the same way. In their Lordship's opi- 
nion the wajib ul-araiz signed by him must 
be treated as signed by descendants of 
Abdus Salam. 


The learned Chief Judge has rej ected the 
evidence of custom among the descend- 
ants of Abdus Salam as irrelevant, Seeing 
that these two families both descended one 
in the male and the other in female line 
from Qazi Mahmud have lived so long 
under the same conditions in Dewa and 
have been so closely connected together 
as to be treated as one community their 
Lordships are of opinion that evidence of 
the custom observed by one family in 
supersession of the ordinary Muhammadan 
Law is of high evidential value as to the 
custom in the other. As shown in the 
judgment of the Subordinate Judge the 
wajib-ul-ararz signed by the descendants of 
Abdus Salam and Abdus Shakur strongly 
support the plaintiffs’ case as to the widows’ 
succeeding to a life interest, and their 
Lordships consider ıt unnecessary to refer 
to them in detail, or to the oral evidence 
which supports the custom. In their 
Lordships’ opinion it is most clearly estab- 
lished. 

In the view taken bythe Appellate Court 
the question whether the husband’s heirs 
were entitled on the death of the senior 
widow to succeed forthwith to the properties 
which had been in her enjoyment did not 
arise. The Subordinate Judge had held 
that they were and consequently that as 
regards these properties the plaintifis’ suit 
was barred. He was of opinion that the 
wajib ul arz did not establish the right of 
the surviving widow to succeed to these pro- 
perties for her life, and or that it was more 
consistent with other recorded incidents 
of this particular custom to hold that she 
was notso entitled. Their Lordships are 
not prepared to differ from this finding. 


In the result their Lordships will humbly 
advise His Majesty that the appeal be allow- 
ed, the decrees of the Civil Court set aside 
with costs and the decree of the Subordinate 
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Judge restored. The respondents will pay 
the appellants’ costs of the appeal. 

K. J. B. Appeal allowed, 

Solicitors for the Appellant :—Mesers. 
Barrow, Rogers & Nevill, 

Solicitors for the Respondents :—Messrs, 
Watkins & Hunter, — 
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PRIVY COUNCIL. 

APPEAL FROM THE OaLouTTA Hiesa Court. 
February 14, 1929. 
Present:—Viscount Dunedin, Lord Carson 
and Sir Charles Sargant. 
GURUDAS KUNDU OHOWDHURY 
AND OTHERS—À PPELLANTS 
versus 
Kumar HEMENDRA KUMAR ROY 
AND OTHERS — RESPONDENTS, 

Cw Procedure Code (Act XIV of 1862), s 211—Dec- 
ree for possession of vmmoveable property and mesne 
profits—Period for which mesne profits allowed—Con- 
struction of decree—Basis for assessing mesne profits 
—Defendant's lability limited to profits actually Te- 
cewed by him 

In a suit brought on the 6th September, 1904, 
claimimg possession of immoveable property and 
mesne profits, a decree was passed by the Subordinate 
Judge of Nadia onthe 30th June, 1906, to the effect 
“That the claim of this suit be decreed with costs 
and mesne profits " The said decree was finally 
affirmed by the Privy Council on the 6th February, 
1917 The decree-holders filed an application for 
execution ofthe said decree onthe 10th April, 1918, 
in the Court of the Subordinate Judge of Nadia They 
asked for possession of the lands, and delivery of pos- 
Session was made to them on the 13th February, 
1919 They further asked the Court to determine 
the amount of mesne profits which they were entitled 
to receive from the defendants from the date ot the 
institution ofthe suit up to the date of the delivery 
of possession. 

Held, with reference to the period for which the 
mesne profits had been decreed by the trial Court, 
that having regard to s 211, Civil Procedure Code, 
1882, the decree-holders were entitled  unaer the 
decree, to mesne profits down to the date of delivery 
of possession, namely, the 13th February 1919 fp. 
528, col. 2 ] 

Land belonging to three families of zemandars in 
the following shares, to wit, Kundu, 6 annas share, 
and Roy and Mookerj1, 5 annas share each disappeared 
under the Ganges Onits reappearance the Govern- 
ment took possession, under the belief that the land 
was an accretion to their property, and they let it in 
putm to one Srish Subsequently the Kundu zemin- 
dars applied to the Collector, claiming that the land 
in question was their property Their claim was 
allowed, and the Kundus (though entitled only to a 
six annas share) were thus put in lawful possession 
of the whole of the land which had come out of the 
Ganges, and they continued Srish as a tenant upon 
ihe land. Later on, the two other zemondar families, 
Roy and Mookeij, who had aright to a 10 annas 
share in the land, brought a sut for the recovery of 
the land and mesne piofits agaist (wnter aha) the 
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Kundus and their putnidar,the said Srish,the latter bs- 
ing found to be the person m actual possession, The scit 
was decreed, against all the defendants, 1n the follow- 
ing words —“That the claim of this suit be decreed 
with costs and mesne profits” On an application 
by the decree-holders for the ascertainment of mesne 
profits in execution, the question arose as to tae 
basis on which the mesne profits were to be com- 
puted, so far as the hability of the Kundu defendants 
was concerned: 


Held, ona construction of the deciee in question, 
that ıt was not a proper joint and several decrze 
against the Kundus and Srish, and that, having 
regard to the definition in s, 211, Civil Procedure 
Code, 1882, the Kundus were only lable for wkat 
they actually themselves iecerved, namely, for the 
ient of the land which they got from Srish, then 
puinidar. The decree not being one for joint and 
several liability, the mesne profits claamabló from 
the Kundu defendants could not be taken upon tne 
acre of what Srish got out of the land |p 530, 
co. 

Consolidated appeals from two decress 
ofthe High Court, Calcutta (Cuming and 
Page, JJ.), dated the 9th June, 1926, varying 
orders of the Subordinate Judge, Nadia, 
dated the 13th March, 1923, and made :n 
two applications for the execution of 
decrees for mesne profits against the ap- 
pellants and others. ` 

The principal questions for determina- 
tion on the appeal to His Majesiy 
in Council were (1) whether the decrees 
awarded mesne profits up to the date of 
the respective suits or till delivery of 
possession, (2) on what principle such 
mesne profits should be assessed. 

As regards the first question tbe learned 
Subordinate Judge was of opinion that the 
matter was governed bys. 212 and not s, 
211 of the Civil Procedure Code, 1882, and 
that underthe terms ofthe decree, dated 
the 30th June, 1906, the decree holders were 
not entitled to realize mesne profits in the 
present execution proceedings for a period 
subsequent to the institution of the suit, 
He observed as follows: “The decrees 
that were passed ordered that the suiza 
were decreed with costs and wasilat and 
directed the wastlat to be ascertained in 
the execution department. These decrees, 
therefore, refer to the wasilat claimed by 
the decree-holders but not to any future 
wasilat,” 

The High Court on the other hand tock 
the opposite view, Mr. Justice Cummg 
one nce his judgment in the followir g 
words: 


"After a careful consideration of the 
decrees I hold that the reasonable con- 
struction tobe puton them is that the 
value of the mesne profits was given tp 
to the date of suit for the purposes of 
valuation and that what the Judge intend- 
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ed to give and has given in his decree 
were mesne profits up to the date of 
delivery of possession. The plaintiffs des- 
cribed their suit as one for mesne profits 
and the expression mesne . profits 
claimed, I think, may reasonably be con- 
sidered to refer to the general claim for 
mesne profits and notonly to the mesne 
profits up tothe date of the suit the value 
of which it was necessary to state for 
the purposes of assessing the stamp duty. 
I am, therefore, of opinion that the decree- 
holders in these two appeals are entitled 
to mesne profits down to the date of de- 
livery of possession." 

On the second question, the learned 
Subordinate Judge held that the amount 
of mesne profits ought to be calculated 
on the basis of rent and not onthe actual 
produce of the lands, by reason of the 
fact “that the decree-holders are either co- 
sharer landlords with the judgment-debtors 
or are putnidars." 

Mr. Justice Cuming (Page, J., concurring) 

held the contrary. He relied upon the 
definition of the words “mesne profits" 1n 
s. 211 ofthe Civil Procedure Oode, 1882, 
and concluded his judgment in the fol- 
lowing words:— 

“The decree-holders are entitled to get 
the profits actually received by the person 
or persons in wrongful possession. If 
Srish let out any of the landin bhag or 
kept any of the land in his khas cul- 
tivation, the decree-holders are entitled to 
get what Srish actually got.—The princi- 
ple which I think is to be followed in 
the present case is that ıt having been 
proved that some of the land has been 
let out at a produce rent the Oourt 18 
entitled to assume that all the land was 
let out at a produce rent, and ıt 1s for 
the tort-feasors to show that 16 was not. 
They have their papers and by the pro- 
duction of their papers can at once prove 
how they actually dealt with the land. 
The case will have to go back to the 
Executing Oourt now to ascertain what is 
the amount of mesne profitsup to the date 
of delivery of possession and 1n arriving at 
the amount the Court should be governed 
by the above principles.” 

Mr. Justice Cuming in effect held that 
the appellants (the Kundu defendants) 
were Joint tort-feasors with Srish and liable 
' as such for all that he had, or was to be 
assumed to have received. 

Mr. Justice Page gave judgment on the 
"same lines; he felt some difficulty as to the 
liability of the appellants (e, the 
rT 


GUBUDAS KONDU f. KUMAR HEMENDRA KOMAR,ROY. 


18911, O. 1930 


Kundas) for what Srish had received but 
found an answer toit in the suggestion 
that the measure of mesne profits was what 
Srish asthe person in actual possession 
received, and that when the measure had 
been thus fixed the profits shown by it 
could be recovered from the appellants as 
joint tort-feasors. The learned Judge cited 
Ram Ratan Kapalı v. Aswint Kumar Dutt 
(1) a judgment of Mookerj: and Teunon, 
JJ., laying down that where joint tort- 
feasors were in possession in the bona fide 
belief that they were entitled to possession 
and with a conscience void of offence, they 
were entitledto have the mesne profits 
awarded apportioned between them and the 
plaintifis, but in refusing to follow that 
authority, he observed: “I confess, with all 
due respect for those learned Judges, that 
Ican find no principle or authority ın sup- 
port of ıt; while the speeches in Palmer v. 
Wack Steam Shipping (2) upon which their 
Lordshıps rely, and in the course of 
which the House of Lords had occa- 
sion to discuss the question whether there 
could be contribution between joint 
tort-feasors, appear to me to be m> 
compatible with any such doctrine. I 
am of opinion, however, having regard to 
the facts in the present case, that neither 
the Kundu defendants nor defendant No. 2 
(Srish)can be brought within the category 
of persons to whom this doctrine could in 
any event be made applicable; and that 
such a doctrine if applied in this case 
would work considerable hardship upon the 
plaintifis, for the Kundu defendants (who 
are really the contesting respondents and 
who,in my opinion, have rightly been 
held jointly hable for mesne profits with the 
defendant No 2, who was ın actual posses- 
sion) are men of substance, while the 
defendant No. 2 (a. e, Srish) 18 wholly 
without means with which to liquidate the 
Judgment debt." 

Against the decision of the High Court, 
the Kundu defendants appealed to His 
Majesty in Council. 

Messrs. Lowndes, K. C. and Rakes, for the 
Appellants 

Messrs. DeGruyther, K C. and Dube, for 
the Respondents. 

Mr, Lowndes, K.C —On the true, con- 
struction of the decree, the decree-holders 
were only entitled to mesne profits till date 
of suit. 

[Viscount Dongpin:—Wby should you not 


ph ag Cas. 69, 37 C. 559, 11 C. L. J. 503, 14 OG, 
(2) (1894) A. O. 318; 6 R. 245, 41 L, T. 163, 
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pay mesne profits until you were turned 
out of possession? | 

The question is, does the decree award 
such mesne profits, Our contentionis that 
itallows mesne profits only up to date of 
Suit, Refers to Mosoodun Lal v. Bekaree 
Singh (3). ‘ 

You have got to see what the decree gives. 
The decreein thiscase awards what the plain- 
tif claims, and, therefore, you have to go 
back to the plaint to see whatrelief the 
plaintiff claimed. In the plaint the plaintiff 
definitely asks for mesne profits for3 
years prior to the institution of the suit. 

[Loa» Oarson'—Are there no statutory 
rules to the effect that mesne profits are to 
go up to delivery of possession.] 

There is nothing in the old Civil Proce- 
dure Code, 1882, to 1ndicate that the decree- 
holders are entitled to mesne profits right 
up to delivery of possession Under the 
new Oode (O. XX,r. 12) provision 18 made 
fora preliminary and a final decree and, 
therefore, no diffieulty arises, 

[Viscount DUNEDIN refers to the plaint, 
where the claim 18 described as “suit for 
declaration of title to and for recovery of 
possession of immoveable property and 
mesne profits, valued at Rs. 7,545-14-8".] 

Mr. Lowndes, K, C refers to para. 9 of 


the plaint, reading:—“The value of the 
land under claim ıs Rs, 6,156-9-0. The 
mesne profits amount to Rs. 1,389-5-8 as 


per accounts given below. So the plaintiffs 
bring this suit on paying the proper Court- 
fees on & valuation of Re. 7,545-14-8 being 
the totalof the aforesaid two sums and 
pray as follows:—(a) ......(b) A decree 
may be given for the mesne profits claimed 
with intereet till date of realization.” 

In Fakharuddin Mahomed Ahsan v. 
Official Trustee of Bengal (4) the decision 
turned upon the construction of the particu- 
lar decree then before the Board. 

[Lorn Osxeon.—If you were a wrong 
doer, you are liable for mesne profits 
during the time you were in wrongful pos- 
session | 

As regardsthe 2nd question, the right 
basis for estimating the mesne profits was 
the rent which the Kundu defendants re- 
ceived from their putnidar (Srish) The 
Kundu defendants and the Roy and 
Mookerjideeree holders were and always 
had been tenure-holders and could only de- 
rive 1ncome from the lands by letting them, 


(3) B.L R. Sup Vol. 602,6 W.R. Mis 109 
(4) 8O 178, 100. L. R, 176,8 I, A. 197, 4 Sar, P, 
D. J. 270 (P. C.). 
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The Kundu defendants were only responsi- 
ble for the rent which they actually re- 
ceived in the absence of proof that they 
could with ordinary diligenes have received 
more, 

[Viscount DuNEbIN:—Mesne profits hava 
nothing to do with wrongful possession, J 

Mr Dube, for the Respondent (in tha 
absence of Mr, DeGruyther, K C.).—The 
heading of the plaint shows that ıt was a 
suit for recovery of 1mmoveable property 
and mesne profits, According to the prac- 
tice of the Courts 1n India, you do nof ex- 
pressly ask for future mesne profits. They 
are always allowed under the provisions of 
88.211 and 212 of the Civil Procedu-e 
Code, 1882 Inany easethe Court has 1n- 
herent jurisdiction to award future as well 
as past mesne profits. 

. JUDGMENT, 

Viscount Dunedin,—This is a case 
which has arisen out of one of those curious 
effects of nature which have often been 
before the Board, namely, the behaviour of 
the Ganges. There were three families 
who, for brevity's sake, have been namad 
the Kundu set, the Mukherjee set and tae 
Roy set. They were three families of 
zemindars who were in joint Possession of 
certain mouzahs called Durlabhpur in J rat 
and Hatikanda, They were in Joint posgss- 
sion in law, It was quite true that they 
had a separate touz number, but that 
makes no difference to the legal character of 
the possession. These properties disap- 
peared under the Ganges. After a con- 
siderable period of years they re-appeared 
and when they re appeared they were in 
juxtaposition to some property held by 
the Government, The Government assumed 
that the land which had come out of the 
Ganges was an accretion to their property, 
and proceeded to put tenants upon it, but 
after a certain time the zemindars woke up 
to the fact that ıt might be their property 
that had reappeared from under the Ganges 
and, accordingly, they took the ordinary 
steps, namely, an application to the Oourt 
of the Collector. Originally the two prats 
the Roy set and the Kundu set, made 
applications, but the Roy set did not 
persevere, and there 1s a copy of the order 
sheet 1n the Oourt of the Collector 1n wh.ch 
dealing with the Roy applieation, 16 says,— 
“The notice-givers took no steps to estabush 
their right to the landa claimed by them 
asa re-formation in situ. On the other 
hand the Kundu Babusof Mouri have suc« 
ceeded in establishing that Government 
has no right to the mouzas of Jirat and 
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Durlabhpur.” Accordingly, there ison the 
other order sheet a certified copy of order 
of release in which the Oollector says. "I 
accordingly order that the lands included 
within the Revenue Survey boundaries of 
Char Jirat and Durlabhpur as shown in 
Exs. A and A (2) be released.” That 
put the Kundu peoplein lawful possession 
of the whole ofthe lands. It 18 quite true 
that they, although ın lawful possession of 
the whole of the lands, were not really in 
one sense in lawful possession because they 
had, as regards the other two families, only 
aright to a 6 annas share; the other 10 
annas share being in the right of the other 
two families 

When the Government had been there 
they had thought that the best way to deal 
with the land was to let it in putm toa 
person of the name of Szish. Srish seems to 
have worked the land well and settled 
cultivators upon it, and he paid his putn 
io the Government. When the Kundu 
family got possession of the land under the 
lease they thought that the best plan that 
they could adopt was to continue Srish and 
continue Srish they did. 

After a little while the other two 
families woke up to the fact that as the 
Jands had been recovered, and as they had 
a right to a 10 annas share of it, they had 
better make effectual their right, and 
accordingly they raised action for that 
purpose. That action was defended by the 
Kundus, The firat Judge gave judgment 
in favour of the plaintiffs; then there was an 
appeal in which that judgment was revers- 
ed and then there was an appeal to the 
Privy Council which restored the judgment 
of the first Judge. 

That suit was for therecovery ofthe land 
and mesne profits. The suit was brought 
against everybody who was found there: it was 
brought against the Kundus, 1t was brought 
against the Government and a certain 
gentleman connected with the Government 
who had had partial possession of land 
before the period at which the Kundus were 
re admitted, andit wasalso brought against 
Srish, who was found to bethe person in 
actual possession, The decree in that suit 
was as follows: “It is ordered that the 
claim of this suit be decreed with costs and 
mesne profits and interest against the 
principal defendants and the defendants 
subsequently added .. The amount 
of mesne profits to be ascertained 1n execu- 
tion.” 

“The questions that are now before their 
, Lordships arose when the amount of mesne 
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profits had to be ascertained in execution. 
Two questions arose in connection with 
that. ‘The first 18 as to the period for 
which the mesne profits should be allowed. 
The terminus a quo,so far as these parti- 
cular defendants are concerned (because 
itis only the Kundu defendants that are 
here), was, of course, when they were first 
re-admitted to possession, but the terminus 
ad quem might either be the raising of 
the suit or the time when the plaintiffs 
got decreed to them the right to be on the 
lands. Upon that the High Court have 
held that mesne profits must go to the 
further period and this appeal is first against 
that. 

Their Lordships think that this matter 
is really decided by authority. “That the 
claim ofthis suit be decreed with costs 
and mesne profits" has been decided to 
mean profits up to the time of the plaintiffs’ 
re-admission to the land. The argument on 
the other side was that when you looked 
at what was actually claimed in the plaint, 
the plaint had said: “Suit for declaration 
of title to and for recovery of possession 
of immoveable property and mesne profits, 
valued at Rs. 7,545," and then when you 
come to the statements, in para. 9, the 
value of theland is put at Rs. 6,156, and 
then it goes on to say: "The mesne profits 
amount to Rs. 1,389-5-8 as per accounts 
given below.” Now, that Rs. 1389-5 8 18 
only a calculation up to the time of the 
institution of the suit, Although that 18 
so, inasmuch as the decree is “with costs 
and mesne profits,” it has been held in 
many cases and cannot be gone back upon 
that, s. 211 of the Civil Procedure Code 
having said that: “When the suit is for 
the recovery of possession of immoveable 
property yielding rent or other profit, the 
Court may provide in the decree for the 
payment of rent or mesne profits in respect 
of such property from the institution of 
the suit until the delivery of possession to 
the party in whose favour the decree is 
made, or until the expiration of three years 
from the date of the decree (whichever event 
first occurs), a decree in thus form is an 
exercise by the Court of that power under 
s. 211. Their Lordships, are, therefore 
clearly of opinion that on this first point 
the appeal fails. 

Now, the second point is: Oa what 
basis the mesne profits are to be computed. 
The same s. 211 gives an explanation of 
what ‘mesne profits" are. “ ‘Mesne profits’ 
of property mean those profits which the 
person in wrongful possession of such, 
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property actually received or might with 
ordinary diligence have received, therefrom, 
together with interest on such profits.” 
Undoubtedly 1n the lower Court the princi- 
pal argument seems to have turned upon a 
contention which does not commend itself 
to their Lordships. It was argued sseming- 
ly that the true eriterion was not what 
the person in possession got but what the 
person who was out of possession might 
have got if he had been there, and it was 
said that inasmuch as you were a zemindar 
you would not have cultivated yourself, you 
would have taken arent, here 13 the rent 
which is given by Srish, and, therefore, 
that ought to be the proper criterion That 
argument was quite rightly put aside. But 
then there 18 another argument. Mr. 
Upjohn wished their Lordships to think 
that this other argument which will be 
stated presently was never started until the 
parties got before this Board. Their Lord- 
ships do not think that can be said, because 
in ng judgment of the High Court this was 
said: — 

"The second question now arises for 
consideration, namely, upon what basis are 
such mesne profits to be ascertained? In 
this connection the respondents have relied 
upon two main contentions: (1) That the 
plaintiffs are entitled to recover from the 
defendants only such profits as the plaintiife 
using reasonable  diligenes could have 
made if they had been in possession of the 
lands and inasmuch as the plaintiffs are 
either zemindars or putnidars and would 
not themselves have worked as cultivators 
of the land, they are only entitled to 
recover mesne profits upon arental basis.” 

Thatis the argument which has already 
been mentioned as not being worthy of very 
much attention, But then the learned 
Judge goeson — 

“(2) That each of the judgment-debtors is 
liable only for the portion of the mesne 
profits that he actually received or with rea- 
sonable diligence might have received dur- 
ing the period 1n which he was 1n wrongful 
possession; that 18 to say,the person 1n actual 
possession 18 liable only for the nett profit 
which he received after dedueting working 
expenses," 

Now, the question whieh was direetly 
raised by the appellants here is this. He 
says. "I am only habls for what I really got, 
namely,what I got from Srish, allowing Srish 
togoon as hehaddone with the Government 
was perfeetly reasonable, you cannot think 
that it was necessary for me to put out 
Srish and begin to cultivate myself, and, 
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therefore, I,in the terms of the Code, an 
only liable for what I really got." 

Mr. Upjohn has argued the case wita his 
usual ability and more than his asual 
ingenuity, and ıt comes to this: He kagins 
with the decree and he says that was a 
decree for joint and several liability. Then 
hesays: “Oh, these people ieally did not 
take this point sufficiently.” Well, they 
may not have taken it sufficiently in the 
first Court because their Lordships shink 
they rather wandered into the question 
which they have already dealt with, but 
their Lordships think 16 is perfectly clear 
from what has been read of the judgment 
that they took ıt ın their second point re- 
ferred to by the High Oourt," Then the 
argument proceeds thus:— 

The judgment was against them, and it 
was against them upon this theory that 
these people were all trespassers, not only 
were the Kundu defendants trespassers 
but Smsh was a trespasser. He was 
put in by the Kundus, the Kundus 
had no real right, and, therefore, he had not 
aright. Accordingly as the decree was for 
joint and several liability you may taze the 
mesne profits upon the calculation of what 
Srish got out of the land, and get decree 
against all the others for that amount. 
Their Lordships have great difficulty 
in looking upon Srishas a trespasser, or, 
for that matter, in one sense, even the 
Kundus as trespassers, because they were 
in possession of the land and on the only 
legal title io 16 which existed, namely, the 
lease from the Government It16 quits true 
in one sense that they were in wrongful 
possession because they were taking the 
whole profits, whereas they were only 
entitled to 6 annas of the profits and not 
to 16 annas of the profits. Be that, however, 
as 16 may, theirLordships cannot accept this 
argument. They do not view the decree as 
& proper joint andseveral decree. They 
think ıt is tobe construed applicando 
singula singulis. Let this test be saken. 
Suppose any one of the numerous d»fend- 
ants had refused io quit possession, could 
all the other defendants have been putin 
prison because that one defendant was in 
contumacy to the decree? What authority 
is there for saying that under such a 
decree as against any one particular dafend- 
ant you are entitled tosay: Iwill hold 
you liable not for the mesne profits which 
you got according to the terms of tho Act, 
but for the mesne profits which somebody 
else got and with whom, under the cecree, 
you are liable? Their Lordships think ıt 
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would be the height ofinjustice to hold 
that and they do not see that they are bound 
to hold ıt. 

Therefore, tieir Lordships think that the 
basis of the judgment oi the High Court 
here fails and that dealing with these 
Kundu defendants, and with them alone, 
their liability 1s just exactly whatit is said 
to be by s. 211 of the Civil Procedure Code, 
viz, that which they themselves received, 
no ease having been made that they by 
ordinary diligence could -have got any 
more. 

The result 18 that upon this second point 
their Lordships are of opinion that the 
appeal succeeds. 

Their Lordships will, therefore, humbly 
advise His Majesty to declare that the mesne 
profits are to be allowed upto the date 
of the re-admission of the plaintiffs to the 
land, but are to be calculated only on what 
the defendants actually themselves received 
as rent from the land let There will be no 
costs either before this Board orin any of 
the Qourts below as this has been a divided 
success, and any costs paid must be 
repaid. 

K J.R. Appeal allowed ın part. 

Solicitors for the Appellants. —Messrs. 
T.L Wilson & Co 

Solicitors for the Respondents:—Messrs. 
Watkins & Hunter and Vallance & Vallance. 


PRIVY COUNCIL. 
APPEAL FROM THE OUDH JUDICIAL 
CoMMISSIONE&'S COURT, 
November 1, 1929 
Present: —Lord Buckmaster, Viscount 
Dunedin, Lord Tomlin, Sir George 
Lowndes and Sir Binod Matter. 
Raja MOHAMMAD MUMTAZ ALI KHAN 
— APPELLANT 
versus 
DHANNA SINGH AND oTHERS— 
RESPONDENTS. 

Landlord and tenant—Under-proprietary title, 
acquisition of, by preseription—Repeated assertions 
during judicial, proceedings 

A person who is in fact in possession of land under 
a tenancy or occupancy title cannot, by mere assertion 
of an under-proprietary right m a judicial proceed- 
ing and the lapse of six 01 twelve years, without 
that assertion having been successtully challenged 
by the landlord, obtain a title, by pieseription, as 
an under-proprietor tothe lands. |p. 932, col. 1.3 
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In other words, an unfounded assertion by a per“ 
son whose original entiy was not as under-proprietol 
at all of an under-proprietary right, however long 
such assertion may have been repeated, cannot con- 
vert what was onginally simply an occupancy or 
tenant title into that of under-proprietary tenant 
merely by lapse oftime [1b1d j 

Mohammad Mumtaz Alt Khan v Mohan Singh (1), 
followed 


Consolidated appeals by special leave, 
from five decrees, one dated the 5th April, 
1918, and the other four dated the 9th July, 
1916, of the Court of the Judicial Oommis- 
sioner of Oudh, affirming five decrees, dated 
the 9th February and llth May, 1917, of 
the Districts Judge of Gonda, who had 
affirmed five decrees made by the Sub- 
ordinate Judge, Gonda, dated the 2znd 
December, 1916, and the 23rd March, 1917. 

The mamn question for deter- 
mination on the present appecl was: 
Whether the judgment of the Privy Council 
in the case of Mohammad Mumtaz Ali 
Khan v. Mohan Singh (1) which was heard 
ex parte and decided on the 15th May, 1923, 
was right and apphedto the facts of the 
present appeals 

The facts leading up to the present suits 
may be briefly stated as fcllows:—Fuive 
suits were filed by the several respondents 
in the Court of the Subordinate Judge of 
Gonda against the appellant The respec- 
tive plaintifis claimed a decree to the effect 
that they were under-proprietors of the 
lands specified in the plaints and other 
incidental relief. The appellant, who was 
the principal defendant in each suit and 
who was the landlord, denied that the 
plaintiffs were under- proprietors. The Buk- 
ordinate Judge delivered iwo judg- 
ments, the first on the 22nd December, 
1916, and the second on the 23rd 
March, 1917. He found in all the suits 
that the plaintiffs bad acquired an under- 
proprietary title to the lands 1n dispute by 
prescription, and he,therefore, made decrees 
allowing the claim of the several plaintiffs 
with costs. 

On appeals preferred by the present 
appellant to the District Judge and the 
Judicial Commiesioner, the decision of 
the trial Court (Subordinate Judge of 
Gonda) was upheld. 

The learned Judicial Ccmmissioner, Mr. 
Lindsay, in the course of his judgment, 
obreerved as follows.— 

‘The argument Lefcre me hes been that 


(1) 74 Ind Cae 476, 501 A 202,45 A 419, A I 
R1$23P O 118, 214 L J 757, 260 O 231, 45 M 
L J€93 9 O & A,L R 901, 1001 J383, 191. 
W 283,39 C L 2.295, BO W.N £40, 33M LT 
321 (P, C). 
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no case of the acquisition of under-pro- 
prietary title by prescription has been 
made out on the facts established. The 
main contention has been that masmuch 
as the Rent Court in the year 1893 did not 
decide that Bairam Singh had under- 
proprietary rightsin this holding there was 
no obligation upon the T'alukdar to file any 
suit for declaration and that consequently 
the assertion in those proceedings by 
Bairam Singh of his status as an under- 
proprietor did not amount to what the law 
understands as an assertion of adverse 
title, The argument does not appeal to me 
for in the first place 16 seems to me that 
it cannot bemaintained that the order of 
the Rent Court passed in May, 1893, was not 
adverse to the Raja. It certainly was 
adverse because the result of it was that 
the attempt which the Raja was making to 
eject Bairam Singh failed The Rent 
Court set aside the notice which had been 
issued to him and held that he was not 
lable to be ejected by notice, It does not 
seem to me to matter whether the Rent Court 
in those proceedings decided or dii not 
decide that Bairam Singh was an under- 
proprietor, When we are considering the 
plea of adverse possession what we have 
to look at is the nature of the adverse 
possession set up and thatis to be judged 
by the acts of the person in possession. It 
i8 not to be doubted that Bairam Singh 
openly gave the Raja notice in those 
proceedings that he was claiming to hold 
these lands as an under-proprietor, and as 
the Court of first instance points out ib is 
proved by the evidence of the #parwarı who 
was summoned as the appellants own 
witness in this case that all along Bairam 
Singh insisted that he was the under- 
proprietor of the lands in question. This 
being so 16 seems to me impossible to find 
in favour of the appellant that the decision 
of the Courts below was wrong On the 
contrary, I think the decision 18 right, and 
it must be taken that since the year 1893 
Bairam Singh continued to remain in posses- 
sion of these lands under aa open claim that 
he was holding them as under-proprietor. 
His possession was not disturbed until the 
year 1911, that 1s to say, till after the lapse 
of more than 18 years from the first date 
upon which we can say for certain that an 
open notice of hostile title was given to 
the Raya. I agree with the Courts below, 
therefore, that at the time the ejectment 
order under s. 61 (Oudh Rent Act, 1886) 
was obtained by the Raja, Bairam Singh 
had acquired the status of an under-pro- 
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prietor by adverse possession. It follows 
necessarily that he was not liable to be eject- 
ed under the provisions of that sect.on and 
the Courts below were, therefore, rrght in 
holding that his aispossession was 1l.egal". 

The present appellant having eurcesded 
in his appeal to His Majesty 1n Oouneil in 
Mohammad Mumtaz Alt Khan v. Mohan 
Singh (1) and having thereby obtained the 
reversal of the decision of the < udicial 
Commissioner of Oudn, which had been 
followed ın the present cases, applied to 
the Judicial Oommussioner’s Court for 
review of judgment, but his application was 
rejected, and by an order in Oouncil dated 
the Ist February, 1926, he obtained special 
leave to appeal to His Majesty in Oouneil 
against the decrees of the Oourt of the 
Judicial Commissioner of Oudh 

Messrs, DeGruyther, K.C., and Parikh, for 
the Appellant. 

Messrs. Dunne, K C, and Dube, for the 
Respondents 


JUDGMENT. 

Lord Buckmaster.—These are con. 
solidated appeais from five decrees of the 
Court of the Judicial Oommissioner of 
Oudh, and their Lordships are of opinion 
they must be allowed, There 18 no need 
to examine the history of the litigat:on, for 
the question in dispute common tc all the 
cases 18 whether there 1s any distinction 
between the present facts and those that 
led to the decision in the casa of Moham- 
mad Mumtaz Alt Khan v. Mohan Singh (1) 
and whether there 18 any reason to question 
or to modify that decision. 

Only afew sentences are necessary 1n order 
to show the reasons on which their Lcrdships' 
opinion depends. It appears that in 1893 
an attempt was made to eject the respondent 
from the holdings which form the subject 
of this dispute, and in those proceedings 
they set up that ejectment was impossible 
because they were under-proprietors. Now 
the lands beingin the Province of Oudh, 
& person in possession and paying rent 18 
either an under-proprietor, an occupancy 
tenant, a tenant under a special agreement 
or a tenant-at-will. The question as to 
what was their exact position in 1393 was 
then left wholly undetermined, but 
it is quite plain that the respondents 
asserted that their right was that of an 
under-proprietor. It appears that they 
persisted 1n this assertion until proceedings 
were taken which have led to this appeal, in 
which the decision appealed from is based 
upon this, that the assertion made in 1893 
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of the right of the respondents to be under- 
proprietors, persisted ın throughout the 
period of years that heselapsed, has given 
them by presciiption an independent title. 
-The judgments of the Subordinate Judge 
dated the 22nd December, 1916, and the 
23rd March, 1917, declared that, by virtue 
of the facts stated, the respondents became 
possessed of an indefeasible under-pro- 
prietary right created by prescription long 
before in one case the 21st June, 191), 
when the respondents therein were .ejected, 
and, in other cases, 1916, when the respond- 
ents brought the piesent euits, and that 
consequently the orders sought for must 
be made. It also appears that the finding 
of fact also involves that originally that 
was not their holding, that they were not in 
as under-proprietors at all and that they 
have completely failed to show that that 
was their original right. The whole of the 
judgments appealed from are based on the 
hypothesis that the right that they now 
seek, and which has been granted to them, 
isa right gained by prescription in the 
circumstances that their Lordships have 
named 

Now, the decisionin Mohammad Mumtaz 
Ali Khan v. Mohan Singh (1) contains 
this statement, with which their Lordships 
agree, It is said there that the Board is 
"unable to affirm, asa general proposition 
of law, that a person who 18, 1n fact, in pos- 
session ofland under a tenancy or oceu- 
paney title can, by mere assertion in a 
judicial prcceeding and the lapse of six or 
twelve years without that assertion having 
been successfully challenged, obtain a 
title as an under-proprietor to the lands” 
That 1s precisely the circumstance that has 
happened here. It was in the judicial 
proceeding that theassertion of the under- 
proprietary rights was made, and from 
that time to this 1t may have been asserted. 
but 118 repeated assertion during the 
statutory period applicable fora Statute of 
Limitations cannot convert a title which 
was not that of under-proprietary tenant 
into that of under-proprietary tenant 
merely by lapse of time 

For these reasons their Lordships are 
of opinion that the appeal must be allowed 
and the suit dismissed, and they will 
humbly advise His Majesty accordingly, 


The order as to costs will be in aceord- 
ance with the terms cn which special leave 
to appeal was granted—that 19, that the 
appellant must pay them as between 
Solicitor and client, and the orders for costs 
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made in the lower Courts will not be 
interfered with. j 

K. J, R. Appeal allowed. 

Solicitors for the Appellant :—Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondents —Messrs. 
Watkins & Hunter. 


PRIVY COUNCIL. 
AppgaL Fuom TAR BomBay Hirea Cova, 
November 26, 1929 
Present:—Lord Buckmaster, Viscount 
Dunedin, Lord Tomlin, Sir George Lowndes 
and Sir Binod Mitter. 

Tus COMMISSIONER or INOOME TAX, 
BOMBAY PRESIDENOY— APPELLANT 
versus 
Tut BOMBAY TRUST CORPORATION 
LTD , As AGENT oF THE HONGKONG 
TRUST CORPORATION, Lr». 

— RESPONDENTS, 

Income Tax Act (XI of 1922), ss 40, 42, 48— 
Interest paid on money lent by non-resident Com- 
pany to Company incorporated in Bombay—Bombay 
Company whether an “agent” of non-resident Company 
tn respect of such interest and liable as such to as- 
sessment of mcome-tar —Agent's lability to tax— 
Actual receipt of profits or gams by agent not necessary, 

A Company, called the Hongkong Trust Corpora- 
tion, Limited, incorporated in Hongkong (hereinafter 
called the Hongkong Company) lent money, from 
time to time, on deposit to the respondent (the 
Bombay Trust Corporation, Limited, which was 
incorporated as a private Company in Bombay) at 
the rate of 5} per cent and the respondents duly paid 
interest at that rate on the money deposited 

Held, (1) that the interest paid by the respondents 
tothe Hongkong Company, on loans taken by the 
respondents from the Hongkong Company, was a profit 
or gain accruing or alising to a person residing out of 
British India, to wit the Hongkong Company, from 
a business connection in British India and, therefore, 
falling under the words ofs 420fthe Income Tax 
Act, 1922, [p 535, col 2] 

(2) that the respondents came within the explicit 
words of 8 43 of the Act, e, they had a business con- 
nection with the Hongkong Company andthiough 
them (2 e, through the respondents) the Hongkong 
Company was in ieceipt of the profits or gams, 
[p 5286, col, 1] 

(3) that although 1£ s 43, Income Tax Act, stood alone, 
the word “agent’ in that section would mean an agent 
1n actual receipt of the profits or gains which were to be 
assessed and the respondentsin the present case did 
not receive the money but on the contrary paid it, 
nevertheless, the next s 43, Income Tax Act, puts the 
person who comes within its terms artificially into the 
position of the agent and ofassessee under s 42, 
Income Tax Act, lid] 

(4) that under these circumstances the respondents 
were rightly assessed to mcome-tax as agents of the 
Hongkong Company ın respect of the interest so paid 
by the respondents to the Hongkong Company, 
[vbid.] 
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Judgment of the High Court, Commissioner of 
Income Tax v Bombay Trust Cor poration Lid, 113 
Ind Cas 593, reversed 


Appealfromajudgment of the Bombay 
High Court (Marten, O J.,and Kemp, J.), 
dated the 13th March, 1928, and reported as 
113 Ind. Cas. 593, delivered upon a reference 
made by the Commissioner of Income Tax, 
Bombay (Mr, J.B Vaccha), under s. 660f 
the Indian Income Tax Act, 1922 


The question of law raised by this 
appeal stated shortly was whether 
the respondent Company was the agent of a 
non-resident person, namely, the Hongkong 
Trust Oorporation, within the meaning of 
s. 43 of the Indian Income Tax Act, 1922, 
and was assessable to income-tax and super- 
tax under s 42 (1) of the Act as repre- 
senting that Corporation in respect of 
certain interest upon money payable to 
the latter. 

The facts of the case are set out in the 
statement of the case made by the Com- 
missioner of Income Tax, Bombay, and 
are summarized below 

The Hongkong Trust Corporation was 
incorporated 1n Hongkong in July, 1921, 
with the object of (inter aha) carrying on 
in any part of the world the business of 
bankers, capitalists and financiers and 
advancing, depositing and lending money. 
The respondent Company was incorporated 
as a private Oompany at Bombay in 
Ssptember, 1920, with the object of carrying 
on bueiness as capitalists and financiers 

The Hongkong Company during the 
years to which the assessments related, 2 e, 
to say, the years ending 3lst March, 1925 
and dlet March, 1928, regularly advanced 
to the respondent Company large sums of 
money in the shape of deposits on the terms 
of the respondent Company paying in 
terest thereon at the rate of 54 per cent. 
No security was given or taken to secure 
the repayment of the capital or the pay- 
ment of the interest,andthe sum so ad- 
vanced by the Hongkong Company 1n the 
two years ending 31st March, 1925, aud 
3let March, 1926, was very large. The 
amount of the interest paid to the Hong- 
kong Company thereon also was very large 
and ıt 18 in respect of this interest that 
the respondent Company has been assessed 
as theagent of the Hongkong Company. 

The general course of business between 
the two Companies 13 fully deszrıbed in the 
Judgments of Marten, O.J,and Kemp, J., 
reported as 113 Ind. Oas 593 To state the 
process shortly, no formal contracts appear 
to have heen made between the two Oom- 
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panies, but from time to time the Hongkong 
Company offered to deposit sums of money 
with the respondent Company, and unless 
the offer was refused (which does now ever 
appear to have happened), E. D Sassoon & 
Oo, Ltd , the Bombay bankers of the Hong- 
kong Company, were instructed to pay 
the amount in question to the respondent 
Company in Bombay. On the other hand. 
when any sum by way of interest was 
paid by the respondent Oompany, if ın- 
structed Messrs. Sassoon & Compary Ltd, 
who were also its bankers, to remit the 
amount to the latter's Shanghai house, 
and debit the same to the account of the 
respondent Oompany. Simultaneously the 
respondent Company wrote to the Shanghai 
house of E, D. Sassoon & Oo Ltd., advising 
them of the remittance and requesting 
them to place it to the credit of the Hong- 
kong Oompany at their end, and thay also 
wrote tothe Hongkong Company advising 
it of the remittance and of the directiona 
that the amount remitted should be placed 
to the credit of the Hongkong Company’s 
diae with Sassoon & Oo. Ltd.,a; Shan- 
gha. 

In these circumstances the Senior Income 
Tax Officer duly caused notice to be served 
on the respondent Company 19 purauanco of 
8. 43 of the Indian Income Tax Acz, 1922, 
of his intention to treat 16 as the egent of 
the Hongkong Company under that sec- 
tion; and afte: duly hearing the raspond- 
ent Gompany as to its liability, assessed 
it as the agent of the Hongkong Company 
in respect of the interest paid by it to 
the Hongkong Company, holding that 
such interest constituted profits or gains 
aceruing or arising to the Hongkong Com- 
pany through or from a buainess connection 
in British India, 


The respondent Oompany appealed to 
the Assistant Commissioner unders 30 of 
the Act contending thatit was not assess- 
able as agent for the Hongkong Company 
orat all The Assistant Commissioner on 
the hearing ofthe appeal held that the 
respondent Company was properly assess- 
able as the agent of the Hongkong Com- 
pany. 


The respondent Company in pursuance 
of s 66 (2) of the Indian Income Tax Act, 
1922, required the Income Tax Commis- 
sioner to refer to the High Court the 
questions of law arising out of the decision 
of the Assistant Oommissioner, and there. 
upon the Commissioner drew up & state- 
ment of the ieaseand referred sit with his 
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own opinion to the High Court on the 4th 
July, 1927. 

For convenience the opinion of the Com- 
missioner and the answer of the High 
Court to each question are given below.— 

l. Whether the interest paid by the 
Bombay Trust Corporation, to the Hong- 
kong Trust Corporation, Ltd, on loans 
taken by the Bombay Trust Corporation, 
Ltd from the Hongkong Trust Corpora- 
tion, Ltd.,18 profits or gains accruing or 
arising to the Hongkong Trust Corpora- 
tion, Ltd., directly or indirectly through or 
from any business connection or property 
in British India. 


Opmion of Commassioner.—Yes, 


Answer of the High Court.—Yes, froma 
business connection But ıt also arises 
directly under s. 4 (1) and s. 6 (w) and (vi). 

9. Whether such interest is liable to 
income-tax under the Indian Income Tax 
Aot, 

Opinion of the Commassioner.— Yes. 

Answer of High Court.—Yes. 

3. Whether the Bombay Trust Corpora- 
tion, Ltd. can be treated as the agent of 
Hongkong Trust Corporation. Ltd., for the 
purpose of s 420f the Income Tax Act 
in respect of the interest so paid by the 
Bombay Trust Corporation, Ltd, to the 
Hongkong Trust Corporation, Ltd. 

Opinion of Commissioner —Yes. 

(4. Whether the Bombay Trust 
Corporation can be deemed to be assessee 
under s 42 of the Act in respect of any 
jncome-tax which might be levied onthe 
interest so paid by the Bombay Trust 
Corporation to the Hongkong Trust Oorpora- 
tion Ltd. 

Opinion of Commissioner —Y eg. 

Answer of High Court to questions Nos 3 
and 4. No, because the Bombay Oompany 
is not in receipt of any such interest on 
behalf of the Hongkong Company as requir- 
ed by s. 40. 

5 (a). Whether the relation’ between 
the Bombay Trust Corporation, Ltd., and 
the Hongkong Trust Coiporation, Ltd, 
was not purely that of a borrower and len- 
der and (b) whether tho Bombay Trust Cor- 
poration, Ltd. as borrower could be deemed 
to bo the agent of thelender, the Hongkong 
Trust Corporation, Ltd, under s. 42 and 
s 43 of the Income Tax Act in respect 
of 1nterest payable on such loans and in 
iespeet of any income-tax that may be 
chargeable on such interest. 

Opinion of Commissvoner.—The Bombay 
Trust Corporation can be held to be the 
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agent of the Hongkong Trust Corpora- 
tion within the meaning and for the 
purposes of s 42 and s. 43 of the Act, 

Answer of High Court.—The relation 
between the two Companies was that of 
borrower and lender but having regard to 
s. 43, the Bombay Company though deemed 
to bean agent of the Hongkong Company 
for the purposes of s. 40 and s. 42, should 
not be assessed as they were not in receipt 
of income, (See answers to questions Nos, 
3 and 4) 

Against the judgment of the High Oourt 
the present appeal was preferred to His 
Majesty in Council by the Oommissioner 
of Income Tax, Bombay 

Messrs. A. M. Dunne, K. C , and Reginald 
Halls, for the Appellant 

Messrs. A M. Latter, K.C, and E. B. 
Raakes, K. C., for the Respondents. 


JUDGMENT. 

Viscount Dunedin.—The respondents 
in this case are the Bombay Trust Oor- 
poration, Limited, who are a Company having 
their office 1n Bombay. A Company called 
the Hongkong Trust Oorporation, incor: 
porated in Hongkong (hereinafter called 
the Hongkong Company) lent money, from 
time totime on deposit to the respondents 
at the rate of 51 per cent and the respond- 
ents duly paid interest at that rate on the 
money deposited. The Senior Income Tax 
Officer duly cerved a notice on the respond- 
ents in terms of s. 43 of the Indian Income 
Tax Act, 1922, that he intended to treat 
them as agents of the Hongkong Oompany 
and after hearing the respondents as to 
lability, he assessed them to income-tax 
and super taxas agents of the Hongkong 
Company ın respect of the amount ofin- 
terest ın the year of charge The respond- 
ents appealed to the Commissioner under 
8 300f the Act contending that they were 
not lable to beso assessed, and also rars- 
ing questions as to amount. The Commis- 
sioner on the hearing of the appeals held 
that they were properly assessed as agents 
for the Hongkong Company, but altered the 
assessment as to the amount. No further 
question on the amount arises. The res- 
pondentsin purevance of s 66 (2) of the 
Act required the Iucome Tax Oommissioner 
to refer to the High Court the questions 
of law arising out of the decision of the 
Commissioner. 

The questions so referred were as fol- 
lows.— 

“(1) Whether theinterest paid by the 
Bombay Trust Corporation, Limited, to the 
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Hongkong Trust Corporation, Limited, on 
loans taken by the Bombay Trust Oorpora- 
tion, Limited, from the Hongkong Trust 
Corporation, Limited, is profits or gains 
accruing or arising to the Hongkong Trust 
Corporation, Limited, directly or indirectly 
through or from any business connection or 
property 1n British India. 

. “(2) Whether such interest is liable to 
income-tax under theIndian Income TaxAet. 

"(3) Whether the Bombay Trust Gorpora- 
tion, Limited, can be treated as the agent 
of the Hongkong Trust Corporation Limited 
for the purpose ofs. 44 of the Income Tax 
Act 1n respect of the interest so paid by the 
Bombay Trust Corporation, Limited, to 
the Hongkong Trust Corporation Limited. 

“(4) Whether the Bombay Trust Oorpora- 
tion, Limited can bedeemed to be assesses 
under s, 42 of the Act in respect'of any 
income-tax which might bs levied on the 
interest So paid by the Bombay Trust Oor- 
poration, Limited, to the Hongkong Trust 
Oorporation, Limited. 

"(5) Whether the relation between the 
Bombay Trust Corporation, Limited, and 
the Hongkong Trust Corporation, Limited, 
was not purely that of a borrower 
and lender and whether the Bombay 
Trust Corporation Limited as borrower, 
could be deemed to belthe agent of the lender 
the Hongkong Trust Oorporation, Limited, 
under ss. 42 and 43 of the Income Tax Act 
in respect of interest payable on such loan 
and in respect of any income-tax that may 
be chargeable on such interest" 

The Court answered the questions sub- 
mitted to them as follows — 

“(1) Yes, from a business connection, but 
it algo arises directly unders. 4 (1) and 
8. 6 (w) and (vt). 


es. 

“(3) and (4) No, because the Bombay Oom- 
pany 18 not in receipt of any such interest 
on behalf ofthe Hongkong Company as re- 
quired Ly s 40. 

“(5) The relation between the two Oom- 
panies is that of borrower and lender, but 
having regard to s. 43 the Bombay Com- 
pany, though deemed to be an agent of the 
Hongkong Oompany for the purposes of ss. 
40 and 42, should not be assessed as they 
were notin receipt of income." | 

Appeal has been granted to His Majesty 
in Council against the above answers. The 
sections of the Act referred to in the 
answers are as followe:— 

“Section 40. In the case of any guardian, 
trustee or agent of any person being 3 
minor, lunatic or idiot or residing out of 
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British India (all of which persone are 
hereinafter in this section included 12 the 
term ‘beneficiary’) being in receipt on »ehal£ 
of such beneficiary of any income, profits 
or gains chargeable un ler this Act, (na tax 
shall be levied upon and recoverable from 
such guardian, trustee o1 agent, as tha case 
may be, ın like manner and tothe same 
amount as it would beleviable upon and 
recoverable from any such beneficiary if of 
full age, sound mind, or resident 1n British 
India, and in direct receipt of such income, 
profits or gains, and all the provisions of 
this Act shall apply accordingly ” 

“Section 42. (1) In the case of any person 
residing out of British India, all profits or 
gains accruing or arising to such person, 
whether directly or indirectly through or 
from any business connection or property 1n 
British India, shall be deemed to be income 
accruing or arising within British India, 
and shall be chargeable to 1ncome-tax 1n the 
name of theagent of any such perscn, and 
such agent shall be deemed to be, for all 
the purposes ofthis Act, the assessee 1n 
respeet of such 1ncome-tax, 

Provided that any arrears of tax may be 
recovered also in accordance with tha provi- 
sions of this Act from any assets of tne non- 
resident person which are, or may at any 
time come within British India " 

“Section 43. Any person employed by or 
on behalf of a person residing out of British 
India or having any business connection 
with such person, or through whom such 
pereon is in the receipt of any income, profits 
or gains upon whom the Income Tax Officer 
has caused a notice to be served cf hisin- 
tention of treating him asthe agent of the 
non resident person shall, forall the pur- 
poses of this Act, be deemed to be such 
agent: 

Provided that no person shall be deemed 
to be the agent ofa non resident person, 
unless he has had an opportunity of being 
heard by the Income Tax Officer as to his 
liability” 

The High Court were in their Lordships’ 
opinion clearly right in holding that the 
interest ın question wasa profit or gain 
accruing or arising to a person residing out 
of British India—to wit the Hongkong Com- 
pany—from a business connectior inBritieh 
India and, therefore, falling under the 
words ofs.42 But the High Court, noting 
that the Actgoeson to declare that such 
profits or gains shall be chargeaole to ın- 
come-tax in the nameof the egent who 
shall be deemed to be the assessee 1n respect 
ofsuch income-tax, held that the term "agent", 
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was used in the same sense as "agent" is PRIVY COUNCIL. 

used ins. 40, 1. e, a person who receives APPEAL FROM TSE Ü:LcuTTA HiaH Covert., 
the said profits and gains, and as the res- December 6, 1929, 

pondente, the Bombay Corporation, did not Present :—Viscount Dunedin, 
receive the money but on the contrary paid Lord Darling, Lord Tomlin, 

it, they answered questions Nos. 3and4in Sir George Lowndes and Sir Binod Mitter. 
the negative In the same way they consider- Rav PRAMATHA NATH MULLICK 
ed that “agent” ins, 43 wasalso overridden BAHADUR--APPELLANT 

as regards its meaning by s. 40 and only versus 

applied to agents in receipt of the profits Tur SECRETARY or STATE rog INDIA 
and gains Their Lordships are unable in COUNCIL —RzsPONDENT 


to accept this view, as they feel constrain- ‘ Land Acquisition Act (I of 1894), ss, 18, 19, 20, 
ed by the explicit words ofs.43 which 2J—Jurisdiction of Courts under the Act—Reference 
being explicit must rule whatever may be to Court— Distinction. between objection to area and 


. . to amount of compensation —Court not competent io go 
the general considerations as to whatthe ito question of measurement of land when no specific 


Legislature was minded or was likely to do. objection taken to award on that ground 
Taking the words as they stand: the reg- The jurisdiction of the Courts under the Land 
pondents havea business connection with Acquisition Act, 1894, 18 a special one and 1s strictly 


limited by the terms of s 18, Land Acquisition Act 
the HongkongCompany and “through them” et seq It only arises when a specific objection has 


the Companygs in receipt of profits or gains, been taken to the Collector's award and i618 confined 
The necessary notice of the intention of the o a PEART of that objection D theron; 

it 18 asce1tamed (as 1n the present case) that the only- 
Tax Officer to treat them as agents provided objection taken to the Collectors awaid 1s to the 
for has been served on them All this being amount of compensation that alone 1s the "matter" 
80, what says the section ? They are “for referred andthe Court has no power to determine 
all the purposes of the Act to be deemed to or consider anything beyond ıt [p 54, cols l& 
be epi agent 49 pity one of ue Prin pasa Awards were made by the Collector on the 10th 
of the Act is B, Fa, ey are, therefore, to be and 11th March, 1921, under the Land Acquisition 
"deemed to be" the agent who ischargeable’ Act,1894,s 11, in favour of the appellant, whose 
to income tax, are deemed to ke the assessee land was acquired by the Government for a public 
—the assesgee being in terms of s. 2 (2. de- Purpose Theappellant did not accept the awards 


and on the 14th April, 1922, claimed references, to the 
fined as the person by whom income-tax 15 Land Acquisition Court on the ground in each case 


payable Now whena person 1s “deemed thatthe award was insufficient, and that it should 
to be” something the only meaning possi- be referred to the Judge for the determination of the 
ble 18 that whereas he is not in reality that Proper compensation The awards were based on 


: the Collector's measurements of the land but no 
something the Act of  Parhament re- question as to their correctness was raised by the 


quires him to be treated as if he were. It appellant m his application aforesaid to the Collec- 
follows that although the {High Court was  torunder s 18, Land Acquisition Act The re- 
perfectly right ın holding that if s. 42 stood ferences were duly made by the Collector ın 


n July and August, 1921, and he stated in each 
alone "agent" inthat section would mean case for the information of the Land Acquisition 


an agent in actual receipt of the Judge that objection was taken “to the valuation of 
profits or gains which were tobe assezsed, the land only" After the case dragged on for 
they failed to appreciate thats 43 puts the nearly three yeais before the Land Acquisition 


: Judge, the appellant in April, 1924, objected to the 
person who comes withinits term artificially measurements of the land, praying that the Govern- 


into the position of the agent and of assessee ment should either admit alarger area or that there 
under e, 42, should bea fresh measurement This was refused 
Their Lordships will, therefore, humbly by the Judge on the ground that the only objection 


: before him wasas to the amount of compensation 
advise His Ma) esty that this appeal should This order of the Land Acquisition Judge was affiim- 


be allowed and the judgment ofthe Com- ed by the High Court on an application for revision 
missioner restored The respondents must under s 115, Civil Procedure Code 
pay the costs before this Board and in the Held, by the Privy Council, that the Land Ac- 


‘uisition Judge was right in refusing to entertain 

Courts below. ths duen. of measurement raised at that late 
K. J. R. Appeal allowed, stage, inasmuch ass 18 of the Act, in dealing with 
Solicitor for the Appellant:—The Solicitor references to the Court, clearly made a distinction 
India Office. between objection to area and to amount of com- 


ensation, and the appellant's objection under s 18 
Solicitors for the Respondents.—Messrs. Land Acquisition Act, was manifestly only to the 


Linklaters & Parnes amount of compensation and was correctly so deserib- 
ed by the Collectorin making the references under 
8 19, Land Acquisition Act. [p 540, col 1] 


Appeal against a decree of the Calcutta 
High Court, (B. B. Ghose and 
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Cammiade, JJ.), dated the 3rd August, 
1926, varying an award made by the Special 
Land Acquisition Judge on the 7th August, 
EA under the Land Acquisition Ast, I of 
1894, 


By a Notification, dated the 4th 
August, 1920, made under s 6 of the 
Land Acquisition Act, 1894, the Govern- 
ment declared that certain lands belonging 
to the appellant were required for a pub- 
lic purpose. And onthe 22nd December, 
special notices were duly issued to the 
appellant under s.9 On the 17th January, 
1921, theappellant putin his statement of 
claim. The matter having come on for 
hearing before the Collector he on the 10th 
and 11th March, 1921, made his awards 
under 8 11 The appellant did not accept 
the awards and required that the matter 
be referred by the Collector for the deter- 
mination of the Court under s. 18. The 
appellant's written applications, under s 18, 
which were dated the 14th April, 1921, were 
in each case as follows — 

“Your petitioner, therefore, prays that 
the case may be referred to tho Land Ac- 
quisition Judge under s 18cfthe Land 
Acquisition Act for determination of proper 
compensation and valuation of land aequir- 
ed and that he may be allowed to withdraw 
the compensation money awarded under 
protest and without prejudice to his rights 
under reference ”. 

The Collector accordingly referred the 
matter to the Special Land Acquisition 
Judge in July and August, 1921 Under 
the heading “ Nature of the objection 
taken to the award " the Collector stated 
as follows —“ Objection 18 taken to the 
valuation of land only”. On the 19th 
April, 1924, the appellant presented to the 
Judge apetition in which he raed an 
objection as to the measurement of the land 
in questionand applied for the appointment 
of a Oommissioner to 1e measure the same, 
but the Judge held on the 16th Avril, 
1924, that this objection not having been 
raised on the application for a reference, 
could not be granted and made an order 
rejecting the same In the courseof his 
order the learned Judge observed as fol- 
lows :— 

“ The claimant argued that in his orgi- 
nal petition of objection, dated January, 
192), he stated ' he did not admit the area 
of theland as given in the notices” as 
correct and eo the present reference must 
be held to clude objection as regards 
measurement. Further the claimant cited 
in Hugl Malls Co v, Secretary of State for 
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India (1) and In re Rustomji Jajibhar (2) 
arguing that this Court was competent to 
consider objections which were not speci- 
fically taken before the Oollector. As re- 
garda the first point, viz , of fact I find that 
although 1n January, 1921, the objection as 
to measurement was mentioned, 1t 18 clear 
that the objection was not pressed or even 
mentioned, before the Collector andin the 
application for reference the ground was 
not taken. These grounds for making re- 
ferences are clearly stated and they are 
“ for determination of the proper compensa- 
tion and valuation of the lands acquired", 
Under s. 18 such references may bemade 
for and underany of the following four 
heads :—(1) Objection as to measurement ; 
(2) Objection as to the amount of com- 
pensation , (3) Objection as to the persons 
io whomit 18 payable; (4) Objection as to 
apportionment of compensation. It 15 
clear that the grounds taken were under 
the second and not the first head, It was 
argued thatthe second head includes the first. 
That 1s correct ina certain sense, but shat 
13 not the intention of thelaw. Were itso, 
no separate objection as regards measure- 
ment need,in any case, be taken. Accord- 
ingly I reject claimant's petition for iocal 
enquiry and objection as to measurement 
ofland at this stage, and order that the case 
do proceed according to law ". 

Against this order a revision petition 
was preferred to the High Court, Calcutta, 
which came on for hearing before Pearson 
and Graham, JJ, who on the 22nd May,* 
1924, delivered their judgments thereir and 
affimed the order of the Court below Mr. 
Justice Pearson said “I think that what 
has to be determined by the Judge is the 
matter of the award tothe extent compris- 
ed within the objection, and that apart 
therefrom the award 18 final unders, ^2 of 
the Act". Theother learned Judge (Gra- 
ham, J ). observed . "In my opinion the 
view adopted by the Court below ıs nght, 
and in any case, even if the fresh objection 
had been entertainable, I think thas in 
view of the delay which had taken place 1n 
making ıt, the learned Judge would nave 
been justitied 1n refusing to entertain r” 

The judgment of Pearson and Graham, 
JJ , on revision 18 reported as 82 Ind. Cas. 


The references thenhaving come on for 
hearing before the Special Land Acqua- 
tion Judge, many witnesses were examined, 


(1) 8Ind Cas 800, 12,0 L J 489, 
1 


S 30 B 341,7 Bom L R 98 
*See 82 Ind Cas.3—|Ed] an 
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and judgment was delivered on Tth August, 
1924, 1n pursuance of which decrees were 
passed raising the amount of compensation 
to Rs. 84,804. Against the said decrees a 
consolidated appeal was preferred to the 
High Court, which came on for hearing 
before Mr Justice B. B. Ghose 
and Mr, Justice Cammiade, who, on the 
3rd August, 1926, delivered their judgments 
therein whereby they increased the award 
by the sum of Rs. 4,833 8 2, and passed a 
decree accordingly. The objection as to 
the measurement of the land was raised 
again in the High Court, but “the learned 
Judgesconsidered that the matter was con- 
cluded by the judgments of Pearson and 
Graham, JJ., on the previous revision. 
The following are extracts from the judg- 
ment of Mr. Justice Ghose (Cammuade, J., 
concurring) :— 

“ The first argument that has been raised 
before us 18 that the claimant ought to have 
been allowed to go into the question of 
the measurement of the several plots of 
land acquired by the Collector, It 1s con- 
tended on behalf of the claimant that the 
Judge appointed under the Land Aequi 
sition Act was wrong in restricting the 
scope of the enquiry which he had to make 
and he ought to have allowed the clam- 
ant to adduce evidence as to the area ac- 
quired bythe Collector At this stage 16 
is necessary for me to refer to the applica- 
tion made by the claimant to the Collector 
under s.l8of the Land Acquisition Act. 
The first statement runs thus .—“ That 
your petitioner cannot accept the award as 
sufficient, and assuch he craves leave to 
ask for a reference to the Land Acquisition 
Judge for determination of the proper 
compensation and valuation for the lands 
acquired ". The prayer portion runs thus . 
—* Your petitioner, therefore, prays that 
the case may be referred to the Land Ac- 
quisition Judge under s. 18 of the Land 
Acquisition Act for determination of pro- 
per compensation and valuation for the 
lands aequired ". The first contention on 
behalf of theclaiment is that the expres- 
sion ‘' proper compensation and valuation” 
includes the question of the area of the 
land acquired I am unable to accept 
that contention Itis quite true that the 
expression “compensation” may possibly 
include the area of the land for which com- 
pensation 18 paid ae wellas the value and 
1t may possibly aleo include the question 
of apportionment of the compensation and 
every other matter on which the decision 
of the Court as regards the amount of com- 
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pensation to be paid depends. But these 
mattershave been especially referred to 1n 
8.18 of the Land Acquisition Act under 
separate heads which provides that any 
person interested may require that the 
matter be referred by the Collector for 
the determination of tha Court, whether 
his objection be tothe measurement of the 
land, the amount of the compensation, the 
persons to whom itis payable, or the ap- 
portionment or the compensation among 
the persons interested I do not think that 
the word "compensation" 1n the petition can 
be held to include all the possible questions 
relating to the award 


The next question that has been urged 
1s that the Land Acquisition Judge is not 
restricted in his enquiry to the particular 
matter of objection that has been taken 1n 
the application of the claimant under s. 18 
of the Act The contention 18 that the 
whole matter in dispute 18 open to the 
Judge to enquire into and in support of 
this contention reliance has been placed 
upon the case of In re Rustomj Jajibhan (2). 
In that case a Single Judge of the Bombay 
High Court held that a reference under s. 
18 of the Land ;Acquisition Act gives the 
Judge jurisdiction to decide ali questions 
that may arise with reference to the land 
acquired. This view also finds support 
in the case of Gangadhara Sastrv v Deputy 
Collector of Madras (3) in which the Bom- 
bay case previously cited was approved 
and the cases decided by the Oalcutta 
High Court which I am going to refer to 
next were disapproved. I think we are 
bound by the decisions of our Court, in 
which ıt has been held that the jurisdiction 
of a Judge under the Land Acquisition Act 
1s limited in its scope and hecan only 
enquire into the questions which were 
raised 1n the application of the claimant for 
a reference by the Collector. These cases 
are Abu Bakar v. Peary Mohan Mukerjee 
(4),Gobinda Kumar Roy v. Debendra Kumar 
Roy (5 , Mahomed Shafi v. Haran Chandra 
Mokeryee (b), Prabal Chandra Mookerjee v. 
Raja Peary Mohan Mookerjee (7) and 
Britush India Steam Navrrgation Co. vw. 
Secretary of State for India (8). 


(3) 14Ind Cas 270 22M L J 379, 11 M. L T. 
327, (1912) M W N 712 

(4) 34 C 451 

(5120 WN 98 

(6120 W N 985. 

(7) 120 W N 987 

8. 8 pe Qas. 107,38 O 230,12 O L.J 505, 150, 

. N. 87. 
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No doubt the actual question now raised 
before us was not directly raised in those 
cases, As I understand the decision 1n those 
cases, it was laid down that the Judge ona 
reference cannot go into objections other 
than those contained inthe application made 
unders 18 ofthe Act, and reference has 
been made 1n all these cases to the provisions 
of 8. 20, which provides that the Court shall 
cause notice to be served on certain parsons 
for determining the “objection” Under 
cl. (b) notice 18 to be served on all per- 
sons interestedin the objection and under 
cl. (c) notice 18 to be served on the Col- 
lector 1f the objectionis in regard to the 
area or to the amount of compensation. 
Section 21 also refers to the scopeof the en- 
quiry. Even ıf the matter were res integra, 
I should have held myself that the jurisdic 
tion of the Judge under the Land Acquisi- 
tion Act is limited as observed ın the cases 
decided by this Oourt which I have cited 
above, 

But there is the further difficulty 1n the 
path of the claimant in this particular case. 
For even if we wereto hold thatthe Judge 
was in error in refusing to go into the ques- 
tion of the areaof the lands acquired, we 
cannot set aside the decision of the Judge 
on that ground. AsI have already stated, 
the claimant came up to this Court comp- 
laining against the order of the Judge and 
wanted to have that order set aside with 
the consequential direction that the Judge 
should enter in the question as regards the 
area. The judgment of this Court was 
against the claimant’s contention and the 
decision ofthe learnéd Judge below was 
approved by this Court This matter has 
been decided against the claimant by an- 
other Division Bench (Pearson and Graham, 
JJ ) and we are bound by that order on the 
principle laid down by the Privy Council ia 
the case of Ram Karpal v. Rup Kuar (9), 
where their Lordships observed that a deci- 
sion on an interlocutory question had be 
come final between the parties upon gencral 
principles of law, as an interlocutory order 
in the suit. 

Against the judgment of the High Court 
the present appeal was preferred to His 
Majesty in Council, 

Sir Gerald Hurst, K C., and Mr. Bhugwan- 
dim Dube, for the Appellant 

Messrs A. M. Dunne, K.C., and K. Brown, 
for the Respondent. 

JUDGMENT. 

Sir George Lowndes.—tThis appeal 

arises out of proceedings under the Land 


(9) 6 A, 269,111. A, 87, 4 Sar P. O.J 489(P. O ) 


PRAMATHA NATA V. SECRETARY OF STATE FOR INDIA, 


539 
Acquisition Act, I of 1894. Certain lands 
of the appellant were required by Gove-n- 
mentfora public purpose The usual for- 
malities were gone through and awards 
were made by the Collector in 11 cases in 
which the appellant was concerned. At 
his request references were made to the 
Land Acquisition Judge, 24 Perganas, who 
slightly increased the Collector’s awards. 
The appellant carried the matter to the 
High Court wherea further and more sub- 
stantial increase was allowed, and he has 
now appealed to His Majesty in Oouncil, 
The appellant’s grounds of appeal to the 
High Court and his objections to the Hizh 
Court's decree were voluminous, but only one 
question has been submitted on his behalf 
to the judgment of this Board, 

It 18 contended that the measurements 
of four of the most valuable plots taken 
up, the compensation for which was fixed 
at Rs. 1,000 per cottah, are incorrect, and 
that the appellant has been denied by the 
Courts in India the opportunity of proviag 
their correct area Their Lordships are 
accordingly invited to send the case back 
for the re-measurement of these plots. 

Bys 8 of the Act, after the intended 
acquisition has been notified, the Collector 
i8 to cause the land to be marked out and 
measured anda plan to be prepared. It 
1s not disputed that this was regularly 
done and that the statutory notices were 
served on the appellant calling upon him 
to appear before the Collector and to state 
(nter aha) his objections (af any) to tne 
measurements so made. The appellant did 
not admit the Collector's area, but ae 
tendered no independent measurements 
of his own and seems to have made ao 
attempt toshow that theCollector's measuze- 
ments were incorrect. Awards were made 
in all thell cases on the 10th and llth 
March, 1921, and on the 14th April follow- 
ing the appellant claimed references to tne 
Land Acquisition Court on the ground in 
each ease that the award was insufficient, 
and that ıt should be referred to the Judge 
"for the determination of the proper com- 
pensation.” The awards were based on 
the Oollector’s measurements but no ques- 
tion as to their correctness was raised Tae 
references were duly made by the Oollector 
on various dates between the 18th July 
and the llth August, 1921. He stated _n 
each case that objection was taken “to the 
valuation of the land only." The cases 
dragged on for nearly three years, and it 
was not till April, 1924, that the appellant 
raised any objection to the measuremen:s. 
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He then asked that Government should 
admit alarger area or ın the alternative 
that there should bea fresh measurement. 
This was refused by the Judge on the 
ground that the only objection before him 
was as to the amount of compensation. The 
appellant applied to the High Oourt for 
revision of this order but without success. 
The valuation proceedings then wenf on at 
considerable length before theLand Acquisi- 
tion Judge, and on appeal from him in 
the High Court, with the result stated abovo. 
In the High Court the question of measure- 
ment was ‘again raised, but the learned 
Judges, by whom the appeal was heard, up- 
held the previous decision. Their Lordships 
have now to consider whether ıt was right. 

The material section of the Act under 
which the references were made to the 
Court is s. 18, which is in the following 
terms:— 

“78—(1) any person interested who has 
not accepted the award may, by written 
application to the Collector, require that 
the matter be referred by the Collector for 
the determination of the Oourt, whether his 
objection be to the measurement of the land, 
the amount of the compensation, the persons 
to whom ıt is payable, or the apportionment 
of the compensation among the persons 
interested,” 

The section clearly specifies four different 
grounds of objection, viz (1) to the measure- 
ment of the land; (2) to the amount of 
compensation ; (3) to the persons to whom 
it 18 payable, and (4) to the apportionment. 
The distinctions between objection to area 
and to amount of compensation are also 
borne out by other sections of the Act , see 
ss. 9, 11, 19 (d), and 20(c) The appellant's 
objection was manifestly only to the amount 
of compensation and was correctly so deserib- 
ed by the Oolleetor in making the references. 

By s. 20 the function of the Court upon 
a reference being made is “to determine 
the objection" and only persons “interested 
in the objection” are to be summoned before 
it, and by s. 21 the scope of the inquiry is 
to be “restricted to & consideration of the 
interests of the persons affected by the ob- 
jection.” 

Their Lordships have no doubt that the 
juriedietion of the Courts underthis Act 
is à special one and 38 strictly limited by 
the terms of these sections It only arises 
when a specific objection has been taken 
to the Collector’s award, and 15 18 confined 
to a consideration of that objection. Once, 
thersfore, it 18 ascertained that the only 
objection taken 1s to the amount of com- 
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pensation, that alone is the “matter” re- 
ferred, and the Oourt has no power to 
determine or consider anything beyond ıt. 
For these reasons their Lordships are 
of opinion that the ruling of the Courts 1n 
India was right, and that this appeal fails, 
and they will humbly advise His Majesty 
that ıt should ke dismissed. The appel- 
lant must bear the costs of the appeal. 
K. J. R. Appeal dismissed. 
Solicitors for the Appellant.—Messrs. 
Clarke, Rawlins & Co, 
Solicitor for the 
Solicitor India Office 


PRIVY COUNCIL. 
APPEAL FROM Tak Patna Hiag Counr. 
December 6, 1929 
Present —Viscount Dunedin, Lord 
Darling, Lord Tomlin, Sir George 
Lowndes and Sir Binod Mitter. 
HARRY KEMPSON GRAY AND ANOTHER 
—APPSLLANTS 
versus 


BHAGU MIAN AND OTHERS— RESPONDENTS, 

Cwil Procedure Code (Act V of 1908), s 2 (12)— 
Mesne profits—Mode of ascertavnment—Land planted 
with mdigo by wrong-doer—Owner of land, when 
entitled to profits on basis of more profitable crops 
which land was capable of pioducong—Rental test, 
when mapprop rate 

The test set by the statutory definition of 'mesne 
profits'uns 2 (12), Civil] Procedure Code, 1s clearly 
not what the owner of the property has lost by his ex- 
clusion, but what the wrong-doer has or might reason- 
ably have made by his wrongful possession What 
the owner in suchacase might or would have made, 
if he had had possession, can only be relevant as 
evidence of what the wrong-doer might with reason- 
able diligence have received [p 543, col 1] 

Gurudas Kundu Choudhury v Kumar Hamendra 
Kumar Roy (2), 1eferred to 

Pundit Luchm Narayan v Sheikh Mazahar 
Hassan (1), and other cases disapproved 

Appellants, owners of an indigo factory, were in 
wrongful possession of respondents’ agricultural land 
which they (appellants) utilized in growing indigo 
for the purposes of their factory The question 
being as to the basis upon which mesne profits 
should be ascertained ın respect of such land 

Held, that although the land was, in fact, planted 
with indigo, the growing ofindigo by the appellants 
(who were the owners of the adjacent indigo factory) 
was for thei own special purpose, and, therefore, 
the respondents (the owners of the land) were not 
entitled meiely to the indigo profits As the land 
was found to be capable of producing more profitable 
crops, such as sugar cane, wheat, tobaeco, etc, and 
as an ordinary farmer would have grown these 
valuable crops, the mesne profits should be ealculated 
upon the basis of the more profitable crops which 
the land was capable of producing and for which ıt 
was admittedly adapted The true test, m all such 
cases, must be what the ordinary prudent agriculturist 
would have giown [tbid] 

Ordinarily, ne doubt, the rental value of the land 
would bethe measure of the profits for which the 
person in wrongful possession of theland would be 
hable, where he had merely let the land out to others 


Respondent.—The 
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on ient But when (asin the present case) the 
wrong-doers cultivated the land themselves, the 
rental test would be inappropriate, the defini- 
tion of mesne profits (n s 2 02) Ol 
Procedure Code, 1908), clearly making the cultivation 
profits the primary consideration m sucha case [p. 
942, col 2,p 543, col 1] 

Judgment of the High Court, Patna, affirmed, on 
different grounds, 


Appeal by special leave from a Judgment 
and decree, dated the 25th January, 1926, 
of the Patna High Court (Dass and Ross, 
JJ.) which affirmed a judgment and decree, 
dated the 15th August, 1922,of the Subordi 
nate Judge, Muzaffarpur. 

The respondents were admittedly 
entitled to recover mesne profits from 
the appellants,and both the lower Courts 
decreed to the respondents the sum of 
Rs. 19,869 11-11. The main question for 
determination on the present appeal was 
whether the Indian Courts had correctly 
estimated the amount of mesne profite, 

The facts of the case were notin dispute. 
The respondents (plaintiffs) havin g obtained 
a decree against the appellants for mesne 
profits in respect of an area of 23 bighas, 
10 kathas, 15 dhurs applied to the Subordi- 
nate Judge for the ascertainment of mesne 
profits,and submitted that the true test 
for ascertaining the amount of mesne 
profits was what the plaintiffs, who were 
cultivators, would have grown on the 23 
bighas and odd 1f they had been in posses- 
sion thereof The appellants filed an objec- 
tion contending that the amount of mesne 
profits ought to be calculated on a rental 
basis at the rate of Rs 5 per bigha and 
not on the basis of the profits of produce. 
The Subordinate Judge held that the 
plaintiffs were entitled to mesne profits 
on the basis of what they (the plaintiffs-res- 
pondents) would have produced if they had 
been 1n possession of the lands, He remark- 
ed as follows .— 

"In the case of Pundit Luchmr Narayan 
v Sheikh Mazahar Hassan (1) it has been 
held that mesne profits should be ascer- 
tained on the basis of produce and not 
rent. In that case, too, the lessee had con- 
tinued to hold possession of zwai lands 
and grow indigo thereon after the expiry 
of the lease and it was held that the plain- 
tiff was entitled to get mesne profits on 
the basis of country crops which used to 
be grown by him before the lease and 
which might have been grown by him after 
the expiry of the lease. In the present case 
the defendant contends that as indigo and 
oats were found by two Commissioners to 
have been grown on the disputed land, 

(1) 12 Q. W.N, 650; 35 C. 1000, 
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the plaintiffs are not entitled to get value of 
country crops as meene profits but only the 
net profits of indigo and oats. But having 
regard to the case of Pundit Luchme 
Narayan v. Sheikh Mazahar Hassan (1) 
I feel inclined to hold that the plaintiffs 
are entitled to recover mesne profits on 
the basis of the country food crops.” 


On-appeal to the High Court, Patna, 
the decision of the Subordinate Judge 
was affirmed, The learned Judges decided 
against the appellants as to the basis on 
which the amount of mesne profits ın res- 
pect of 23 bwhas and odd should be cal- 
culated. Mr Justice Ross (Dass, J., son- 
curring) in dealing with this question ob- 
Served as follows — 


“The principal contention is with regard 
to the mesne profits on 23 bighas 10 kathas 
and 15 dhurs ofland of which the factory 
defendant wasin  khas possession and the 
question iS as to the basis upon which 
profits should be calculated. The fi-st 
contention is thatthe character of the pos- 
session before the trespass by the defend- 
ant should be ascertained to arrive at the 
true measure of damages, because such 
Possession is fair evidence of intention as 
to the mode of occupation if there were no 
trespass, [Pundit Luchmt Narayan y Sherk’ 
Mazahar Hassan (1).] The argument 1s that 
this land had been ın lease of the defend- 
ant factory and its predecessors for a greas 
number of years ata rent of Rs 5a bigha anc 
had not been ın the direct cultivation of the 
landlords , and that this 18 the criterion for 
the assessment of damages .. The 
criterion suggested by the appellants 16 not 
the true criterion in the present case, where 
the plaintiffs are themselves cultivators, 
Thus Mr. Gray, the defendant, admits in 
his evidence that the plaintiffs are agricul- 
turists, Nandun Thakur, the tokedar of the 
factory, alsosays that the plaintiffs are 
agriculturists and grow tobacco, sarso, 
wheat, makai, barley, etc. The evidence on 
behalf of the plaintiffs given by one of 
them, Rasul Mian,18 that they purchased 
the milkiat from the proceeds of their 
tobacco cultivation Nowif the plaintiffs 
themselves are cultivators, ıt would be un- 
fair to assess the mesne profitson land of 
which they werewrongfully kept out of 
possession on the basis of a leasehold rent. 
The natural conclusion would be that as 
they had purchased ths property from the 
profits of their own husbandry, they intend- 
ed to cultivate the land themselves; and 
the fact that they have given zhe lease to 
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Baswant Singh does not negative this con- 
clusion, because the evidence is that they 
gave this lease because he was prepared to 
fight the factory. 

“Tt 15 then contended thatifthe mesne 
profits are not to be assessed, on this cash 
rental basis, they ought to ba assessed, on 
the basis of the crops which the defend- 
ants actually grew on the lands, namely, 
indigo and oats. Thai these crops were 
grown is sought to be proved by admis- 
sions on the plaintiffs’ side. Mr Gray (the 
defendant) said in his evidence that there 
was only indigo on the land during his 
presence as far as he remembered and that 
to his knowledge country crops were never 
grown on the disputed lands, Learned 
Counsel also referred to the lease to the 
factory as alease for growing indigo. It 
appears, however, from the lease itself that 
16 1s a lease for cultivation ‘by growing 
indigo and other crops thereon which may 
be deemed profitable’, It 1s clear from the 
evidence that sugarcane and tobacco can 
be grown on theselands. Whether indigo 
and oats werein fact grown on the land in 
suit during the years in sult 1s strictly ir- 
relevant. Thecrops which the defendants 
grew are not the true test. The true test 
is what the plaintiffs would have grown if 
they had been in possession, The evidences 
shows that they, do cultivate the crops 
which have been claimed by them and the 
report of the Commissioner shows that the 
lands are capable of producing these 
crops". 

Against the decision of ‘the High Oourt 
the appellants preferred the present appeal 
to His Majesty 1n Council, by special leave, 
and contended (inter alra) that the respond- 
ente were only entitled to the profits which 
the appellants received or with ordinary 
diligence might have received from the 
lands 1n dispute and not tothe profits which 
the respondents might have made if they 
(the respondents) had been 1n possession of 
those lands; and that,in any event, the 
mesne profits should have been ascertain- 
ed on the basis ofa fair rental 

Messrs Dunne, K. C., and Raikes, K. Cu 
for the Appellants. 

Mr. Dube, for the Respondent. 

JUDGMENT. 

Sir George Lowndes,—The only 
question raised for determination in this 
appeal ıs as to the basis upon which mesne 
profits should be ascertained in respect of 
the wrongful possession of agricultural land. 

The appellants, who were the owners of 
an indigo factory, had for anumber of years 
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leased certain lands from the predecessore-1n 
title of the principal respondents, and had 
utilised the lands ın growing indigo for the 
purposes of their factory. The lease having 
expired 1n or about November, 1919, the 
respondents became entitled to possession 
of the major portion of the lands. The 
appellants subsequently obtained a new 
lease of small portion, which did not belong 
to the respondents, and refused to give up 
possession of the respondents’ portion, al- 
leging themselves to be occupancy tenants. 
The respondents sued to establish their 
title and were successful, a decree being 
passed ın their favour for joint possession 
with the appellants and for mesne profits 
of anarea of some 23 bighas. After pro- 
ceedings in appeal to the High Court the 
matter came again before the Subordinate 
Judge for the ascertainment of the mesne 
profits awarded by the High Oourt’s decree. 
A local enquiry was held by a Oom- 
missioner, and the Subordinate Judge 
eventually found a sum of Rs 19,869-11-11 
to be due to the respondents, for which he 
passed a final decree in the respondents’ 
favour on the 15th August, 1922 The 
appellants again appealed to the High 
Court, alleging this amount to be excessive, 
but their appeal was dismissed, and they 
have now by special leave appealed to His 
Majesty in Council. 

The calculation by the Courtsin India 
was made upon the basis of the crops which 
the land was capable of producing It was, 
in fact, planted with indigo, but the Courts 
found, and itis not disputed before this 
Board, thatit was capable of producing 
more profitable crops, such as sugarcane, 
wheat, tobacco, etc, crops which were in 
fact grown by the appellants on other neigh- 
bouring lands, 

The question in their appeal is whether 
this was the correct basis of calculation. 
Their Lordships have no doubt that it was, 
though they are not altogether in agree- 
ment with the reasoning by which the learn- 
ed Judges ın India have reached this conclu- 
sion. 

“Mesne profits” are defined by s. 2 (12) of 
the Code of Civil Procedure, 1908, as “those 
profits which the person in wrongful pos- 
session [of the property 1n question} actual- 
ly received or might with ordinary diligence 
have received therefrom." 

The appellants’ first contention was that 
the rental value of the land, which they 
put at Rs. 5 per bigha, was the proper 
criterion. This would no doubt ordinarily 
be so where the person charged had merely 
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let the land out to others, In sucha case 
the rent that he received, if there was no 
evidence that a higher rent could “with 
ordinary diligence” have been obtained, 
would be the measure of the profits for 
which he would be liuble. But when (as in 
the present case) the wrong-doers cultivat- 
ed the land themselves, the definition 
above cited clearly makes the cultivation 
profits the primary consideration, 

Alternatively, the appellants contended 
that the actual cultivation having been in 
indigo, the indigo profits only should have 
been allowed But ıt ie, ın their Lordships’ 
opinion, clear that in this case the growing 
of indigo was for the special purposes of the 
appellants, who were the owners of the 
adjacent factory. Apart from this there 
seems to be no reasonable doubt that the 
ordinary farmer would have grown the 
other more profitable crops, for which 
the land was admittedly adapted, and upon 
which the calculation of the Courts 
in India was founded. Their Lordships 
think that in all such cases the true test 
must be what the ordinary prudent 
agriculturist would have grown 
Thelearned Judges of theHigh Court came 
to the same conclusion, but by a different 
process. They say in their judgment that 
the rental test is inappropriate because the 
plaintiffs (the respondents in this appeal) 
are themselves cultivators, and if they had 
been let into possession would undoubtedly 
have cultivated the land and would not 
have let ıt out on rent. Again, as to the 
crops, they say that the true teet is what the 
plaintiffs would have grown 1f they had had 
possession. Their Lordships are unable to 
accept this line of reasoning, though 1t has 
been pointed out to them that it has the 
sanction of previous decisions in India 
which have been cited in the argument. 
The test set by the statutory definition of 
mesne profits 1s clearly not what the plain- 
tiff has lost by his exclusion, but what the 
defendant has or might reasonably have 
made by his wrongful possession. What the 
plaintiff in such a case might or would have 
made can only be relevant as evidence of 
what the defendant might with reasonable 
diligence have received. Their Lordships 
are in effect only repeating what was said 
by Lord Dunedinin delivering the judg- 
ment of their Board in a recent case, in 
which the same argument was used See 
Gurudas Kundu Choudhury v. Kumar 
Hemendra Kumar Roy (2) 

(2) 121 Ind Cas 525, 561 A 290, 500 L J 369, 
A LR. 1929 P. 0.300; 34 0. WN’ 89/P Q). 
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For the reasons above stated their 
Lordships will humbly advıse His Majesty 
that this appeal should be dismissed. The 
appellants must pay the costs 

K.J R, Appeal dismissed 

Solicitors for the Appellants —Mesers 
Sanderson Lee & Co 

Solicitors for the Respondents: —Mesers. 
W.W. Box & Co, 

PRIVY COUNCIL, 
APPEAL FROM THE BomraY Hien Couar. 
November 4, 1929 
Present —Lord Buckmaster, Viscount 
Dunedin. Lord Tomlin, Sir George 
Lowndes and Sir Binod Matter, 

Taz COMMISSIONER or INCOME TAX, 
BOMBAY PRESIDENOY —APPELLAN- 
versus 
Tar AHMEDABAD NEW COTTON 
MILLS COMPANY, LiwiTED—RESPONDENTS 

Income Tax Act (XI of 1922)—Company—Uncer- 
valuation of opening and closing stocks—Ascertavnm ent 
of real profits 

When the opening and closing stocks of a business 
are both undervalued, the 1eal profits of the Company, 
for the purposes of assessing income-tax and surer- 
tax under the Income Tax Act, 1922, for a particular 
year cannot be asceitained by merely raismg :he 
valuation ofthe closing stock, without taking mto 
consideration the similar undervaluation of :he 


opening stock = 


Judgment of the High Court, Commissioner of 


Income Tarv Ahmedabad New Cotton Mulls Co , -12 
Ind Cas 887, affirmed 


Appeal from an order of the Bombay Hizh 
Court (Marten, O J.. and Kemp, J.,), dated 
the 28th February, 1928, and printed as 
112 Ind. Cas. 887, upon a reference of a 
question of law made to the High Cocrt 
by the Commissioner of Income Tex, 
Bombay, under s. 66 of the Indian Income 
Tax Act, 1922, whereby the opinion of tne 
Commissioner was overruled, and the ques- 
tion determined in favour of the responden:s. 

The facts of the dispute appear 
from the statement of the case made oy 
the Commissioner of Income Tax in tae 
reference to the High Court, the relevant 
parts of which are set outin 112 Ind.Oas 837, 

The matter arose upon assessments to 
income-tax and super tax made upon theres: 
pondents for the year 1926-7, and the 
question in dispute related solely to the 
figure at which the opening stock of tie 
respondent's trade of manufacturers for tae 
previous trading year ending 3let Decen- 
ber, 1:25, (which was the relevant period 
for the purposes of the assessments) shoud 
be taken in orderto arrive at the amouat 
of profits of their trade, 

The question of law referred to the Hich 
Court by the Commissioner of Income Tax 
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was as follows :— . 

* When the opening and closing Stocks 
are both undervalued, whether the real 
profits of the Compsny ofa particular year 
can be ascertained by merely raising the 
valuation of the closing stock, not taking 
into consideration the similar undervalua- 
tion of the opening stock." 

The reference came on for argument 
before a Bench of the Bombay High Court 
consisting of the Hon'ble the Chief Justice 
Sir Amberson Marten and the Hon'ble 
Mr Justice Kemp, and on the 28th February, 
1928, their Lordships after stating that 
the said question as submitted to them was 
too general and went beyond the real point 
for decision and could not, therefore, be 
answered merely in the affirmative or nega- 
tive without such answer being hable to be 
misunderstood, actually answered the ques- 
tion 1n the following terms '— 

“In the assessment of the Company (t. e, 
the respondents) for year 1926-27, in respect 
of profits for the year 1925 2b, the assess- 
ment Exs.E and Ei ought to be varied by 
valuing at their true valuation the Com- 
pany's stocks both at the beginning and at 
the end of the year in question and not 
only by re-valuing the stock at the end of 
theyear". The judgments of the learned 
Obief Justice and Kemp, J., are reported 
as 112 Ind. Cas. 887... | 

Against the decision of the High Court 
the present appeal was preferred to His 
Majesty 1n Council by the Commissioner of 


Income Tax. . 
" Messra. A, M. Dunne, K. C. and Reginald 


Halls, for the Appellant. 

Messrs. A. i Latter, K.C, and C.J. 

Colombos, for the Respondents. 
JUDGMENT. 

Lord Buckmaster.—The question 
submitted for the opinion of the High 
Court 18 1n. the following terms: “When the 
opening and closing Btocks"—their Lord- 
ships think that there ought to be introduc- 
ed “of a business” —‘‘are both undervalued; 
whether the real profits of the Company of 
a particular year can be ascertained by 
merely raising the valuation of the closing 
stock, not taking into consideration the 
simular undervaluation of the opening 
stock”; and the answer 18 that, 1n the opin- 
ion of the Board, they cannot. | 

The method of introducing stock into 
each side of a profit and loss account for 
the purpose of determining the annual pro- 
fits 18 à method well-understood 1n commer- 
cial circles and does not necessarily depend 
upon exact trade valuations being given to 
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each article of stock that isso introduced. 
The one thing that is essential 18 that there 
should be definite method of valuation ad- 
opted which should be carried through from 
year to year, so that in case of any devia- 
tion from strict market values 1n the entry 
of the stock at the close of one 
year ıt will be rectified by the accounts in 
the next year. Itmay, of course, be that in 
so adjusting the figures of stock there may 
be special cases ın which the valuation 18 80 
tieated as justly tocause ıt to be open to 
dispute. But their Lordships have nothing 
whatever to do with that in this particular 
case. They are asked to answer a perfectly 
simple question which upon the face of 1t,in 
theopinion of the Board,should answer itself. 
If the method of altering both valuations 18 
not adopted it 18 perfectly plain that the 
profit which 1s brought forward is not the 
real one It may be more or ıt may be less, 
but it has no relation to the true profit if 
the stock is valued on one basis when it 
goes out without considering the value of 
thestock when it comes in. When, there- 
fore, there 13 undervaluation at one end, the 
effect 18 to cause both a smaller debit 1n res- 
pect of the stock introduced into the next 
account and a larger sum for profits realised 
by the sale, change 1n market values being 
immediately reflected in the price obtained 
for the goods that are sold; in these circum- 
stances to contend that there should be 
undervaluation atone end and not at the 
other 1s to raise an argument which their 
Lordships cannot accept. 

Further, s. 13 ofthe Indian Income Tax 
Act, 1922, says. "Income, profits and gains 
shall be computed,for the purposes of ss. 10, 
11 and 121m aecordanee with}the method of 
accounting regularly employed by the 
assesses.” Of course, that must be the 
method regularly and properly employed 
by the assessae, and it has never been sug- 
gested here that this has not been the 
method regularly employed, nor, iu their 
Lordships’ opinion, was it improper. 

Their Lordships have merely to consider 
the point raised by the Oommissioner, and 
16 is sufficientto say that for the above 
reasons the judgmant of the High Oourt is, 
1n their opinion, right. 

Their Lordships will, therefore, humbly 
advise His Majestythat the appeal be dis- 
missed with costs. 

K.J R. Appeal dismissed. 

T for the Appellant:—The India 

ce. 

Solicitors for the Respondents :—Messrs, 
Barrow, Rogers & Nevill, 
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ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 110 cr 1928, 
October 18, 1929 
Present: —Mr. Justice Muker]i and 
Mr. Justice Boys. 

MOTI LAL AND oraEgS—DEFENDANTS— 
APPELLANTS 


versus 
NANDAN —PraiNzIFF AND. HIRA LAL— 
DEFENDANT— RESPONDENTS. 

Civil Procedure Cede (Act V of 1908),s 104,0 
XLI, r. 28, O XLIII, r 1 (a), (u)—Order of remand 
on appeal from order returning plant, whether 
appealable—Amendment to O XLIII, r. 1 (u), ob- 
ect of, 

: Wine the Court of first instance returned a plamt 
for presentation to the proper Court and on appeal 
the Appellate Court reversed the decision of the 
first Court and remanded the case to that 
Court for trial purporting to do so under O. XLI, 
r 23, Civil Procedure Code 

Held, that the order of remand was not appealable 
to the High Court 

The object of the amendment introduced by the 
Allahabad High Court to O. XLIII, r 1, cl (w, Civil 
Procedure Code, is to provide fo: an appeal from 
orders ofiemand which, though justifiable, do not 
come within the four corners of O XLI, r 23, 
Civil Procedure Code It was not intended to provide 
for a second appeal from o1ders f10m which no second 
appealis otherwise allowed 


First appeal from an order of the 
Subordinate Judge, Muttra, dated the 17th 
of April, 1928 

Mr. S C. Das, for the Appellants. 

Mr. U. S. Bajpai, for the Respondents. 


JUDGMENT.—The plaintiff who is 
one of the respondents before us instituted 
the suit out of which this appeal has arisen 
forrecovery of Rs. 150 prineipal amount 
and some interest on certain allegations 
which briefly come to this that the defend- 
ants were liable to make good the money to 
him (the plaintiff) as the heir of one Parso- 
tam by virtue of certain agreements, The 
defence, «nter aha, was that the suit was not 
cognizable by the Oourt at Muttra. 

The learned Munsif who heard the case 
accepted the plea of the defendants and 
ordered the plaiat to be returned to the 
plaintiff's Pleader for presentation to the 
proper Oourt The plaintiff thereupon filed 
an appeal before the learned Subordinate 
Judge of Muttra. That learned Judge held 
that the suit was cognizable by the Munsif 
of Muttra and by an order which 18 com- 
plained of dated the 17th of April, 192s, 
reversed the order of the Munaif. 

The first point that arises for decision 15 
whether an appeal would lie from the order 
of the learned Subordinate Judge? 

The learned Oounsel for the appellant has 
argued that whatever might be the correct 
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and proper order that should have beén pass- 
ed by the learned Subordinate Judge, he did 
purport, as a matter of fact, to pass am order 
under O. XLI, r. 23 of the Oivil Procedure 
Code and, therefore, by virtue of cl. (u), 
r. lofO. XLIII of the Civil Procedure 
Code, an appeal was permissible from the 
“order of remand” to this Court. 

We are of opinion that this interpreta- 
tion is not correct. It is true that the 
learned Judge did purport to passan order 
under O XLI, r. 23 of the Civil Procedure 
Oode, He was, however, hearing an appeal 
allowed under O XLIII r. 1 (a) No second 
appeal is allowed from the result of such an 
appeal by virtue of the provisions of s. 104 
ofthe Civil Procedure Code. The learned 
Subordinate Judge, by framing his order 
as an order passed under O. XLI,r. 23 of 
the Civil Procedure Code eould not permit 
an appeal which would not otherwise lie. 
If we allow the interpretation which the 
learned Oounsel for the appellant would 
put, there would bsa conflict between 
cl. (a@jand cl (u) of O. XLIII, read 
in the light of s. 104 of the Civil Procedure 
Oode, The correct interpretation of cl. 
(u) ofr. lofO XLIII is this Before the 
amendment made by the Allahabad High 
Court ofthis cl. (u) the language of it 
stood as follows: 

**Olause (u). An order under r. 23 of O. XL 
remanding a case, where an appeal woul 
lie from the decree of the Appellate Court’ 

lt happens that an order of remand is 
made from time totime which does not 
come within the four-corners of the language 
of r. 23 of O. XLI of the Civil Procedure 
Oode and yet such an order is justified, It 
was to cover a case, like that that the High 
Court of Allahabad changed the language 
of cl (u) so as to cover all the possible 
orders ofremand. But it was never contem- 
plated and could never have been contem- 
plated that, by altering the language of 
el. (u) asecond appeal should be permit- 
ted from orders from which no second appeal 
18 otherwise allowed. In the result we are of 
opinion that this appeal 18 not competent. 

We were asked by the learned Counsel 
for the appellant to treat the case 1n revision 
and to hear him. The decision of the case 
depends on a consideration of the facts 
of tha case and no question of law has to ba 
considered. Besides, the Court below acted 
with its jurisdiction, and if ıt went wrong 
assuming it did gowrong, that fact would 
notinvoke the  revisional powers of the 
High Oourt. In the circumstances, we do 
not think that wo should takeup the matter 
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in revision at all supposing that it was 
otherwise a fit case to betaken up in revi- 
sion. The appeal is dismissed with costa. 

A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Srconp O1vin APPEAL No. 1076 oF 1926. 
October 18, 1929, 

Present :—Mr. Justice Sen and Mr. 
Justice Niamatullah. 
MOHAMMAD QAMAR SHAH KHAN 

4 —PLAINTIFF—APPBLLANT 


versus 
MOHAMMAD SALAMAT ALI KHAN— 


DEFENDANT— RESPONDENT 

Limitation Act (IX of 1908), s 6—Appeal—Pre- 
sentation by person unauthorised—Dismassal of appeal 
as tume-barred—Propriety of such dasmissal—Exten- 
sion of time for fresh presentation—Pr evwus dismissal, 
whether operates as res judicata, 

Where amemorandum of appeal is presented in 
Court by an unauthorised person, ıt 18 no appeal at 
all and the Court may reject it for that obvious 
defect but the Court 1s not justified in treating ıt as 
an appeal ın due form and rejecting the same as 
statute barred [p, 546, col 2] 

$ An order of rejection of a memorandum of appeal 
which had been presented by a Vakil not properly 
authorised according to Jaw cannot operate as res 
audicata in a subsequent proceeding in which an 
!ppeal has been filed ın proper form but beyond lımı- 
“aton. [p 547, col 1.] 


Ta Where a party intending to engage a Pleader 


raxecutes a vakalatnama but by a pure mistake omits 

to mention his name in the said vakalatnama and 

Y the pleader in his turn fails to endorse his acceptance 
and the mistakes are due to pure inadvertence or 

j accident and do not proceed from any dishonest 
intention, there 1s sufficient cause for extending the 
period of limitation of an appeal which, though in 
proper form, has been presented aftera short delay. 
Lp. 546, cols 1&2] 


Second appeal from a decree of the 
District Judge, Pilibhit, dated the 2nd of 
March, 1926. 

Messrs. Iqbal Ahmad and Mukhtar 
Ahmad, for the Appellant. 

Mr. N. P. Asthana, for the Respondent. 


JUDGMENT.—This and the connect- 
ed Appeal No. 1092 of 1926 arise out ofa 
suit for profits instituted by the plaintiff- 
appellant in the Court of Revenue for the 
years 1329 and 1330 Faslis, The facts eli- 
cited from ihe record show a chapter of 
accidents. The trial Court dismissed the 
suit for profits on the 29th of December, 
1925. An appeal was preferred in the 
Court of the learned District Judge of 
Pilibbit, on the 28th of January, 1926, and 
pn that date the appeal was within time, 
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The appeal was admitted and th 
March, 1926, was fixed for hea: 
that date, 16 appeared that there - 
no proper presentation of thi 
because Babu Uma Charan Lal, V 
signed the memorandum of appe: 
been duly appointed. The men 
of appeal was accompanied by s 
nama but it did not contain the 
Babu Uma Charan Laland the 
endorsement ofacceptance by the " 
It may be incidentally notice 
name of noother Vakil was men 
the 1akalatnama , and itis patei 
that it was the intention of the 
to engage Babu Uma Charan La 
prosecute the appeal through him 
The case came on for hearing | 
Johnston, the learned District . 
Pilibhit, on the “nd of March, ] 
dismissed the appeal on the groun: 
was time barred. It appears to us 
order, in question, was not techn: 
rect because the appeal could not 
barred, if there was no proper pri 
of the appeal. In fact, there was 1 
before the Court and no questio: 
tation aroseinthe case Where 
randum of appeal is presented in 
an unauthorised person, it is no 
allandthe Court may reject it 
obvious defect but the Court is 
fied ın treating it as an appealin 
and rejecting the same asstatute. 
The plaintiff applied for revie 
order, dated the 2nd of March, 
the 5th of March, 1926, and prayed 
be extended under s. 5 of 
mitation Act and also unde 
of the Code of Civil Procedt 
application was disallowed by t 
on the very date, that is, on tl 
March, 1926, on the ground that 
no appeal then pending before t 
and consequently the provisions c 
the Limitation Áet could not app] 
Undaunted by bis reverses, the 
presented, on the 7th of Marct 
fresh appeal which was in prol 
He filed an affidavit 1n which hi 
facts to attract the operationof s. 
Limitation Act. This time the vai 
was duly executed, the name of 
duly mentioned, the acceptance 
endorsed and the memorandum . 
signed by the vakil A prayer v 
for extension oftime and for co 
of a delay of 23 days since the ex] 
original period of limitation. The 
stated in the clearest terms that t 
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if-appellant had intended to engage Babu 
Uma Oharan Lal as his Vakıl, that ıt was 
due to mere accident or inadvertence that 
his name had not been mentioned fin the 
vakalatnama and that the Vakil had in his 
turn failed to accept the vakalatnama from 
pure oversight. 

The case came on for hearing on the 6th 
of May, 1926, before a District Judge other 
than Mr. Johnston. The appeal was re- 
sisted not on the ground that there was no 
sufficient cause for extending the period of 
limitation under s. 5 of the Limitation Act 
but forthe reason thatit was barred by 
res judicata This plea found favour with 
the learned District Judge, who observed 
as folows:—'A preliminary objection 18 
raised that the appeal has already been dis- 
missed. Icannot hear this appeal, It 18 
barred by res judicata, No question of s 5 
of the Limitation Act, or any other ques- 
tion can be decided, I dismiss this appeal 
with coste," 

This view is obviously erroneous The 
appeal originally instituted on the 28th of 
January, 1926, was no appeal at all. It 18 
true that the learned District Judge, 
instead of rejecting the memorandum of 
appeal, as he ought to have done, had im- 
properly used the word ‘dismissed’ and had 
further observed that the appeal was time- 
barred. Theorder dated the 2nd of March, 
1926, could not operateas res judicata to 
the hearing of the appeal which was insti- 
tuted on the 7th of March, 1926. An order 
of rejection of a memorandum of appeal 
which had been presented by a Vakil not 
properly authorised according to law cannot 
operate as res judicata in a subsequent pro- 
ceeding in which an appeal has been filed 
in proper form but beyond limitation. 
There was not and there could not be any 
question of res judicata before the Oourt 
and theonly qnestion which required con- 
sideration was whether the prayer for ex~ 
eium of time was to be granted or refus- 
ed. 

This matter, however, was not consider- 
ed by the Court below. We do not con- 
sider it necessary to remand the case, The 
facts are clear and the case may be dispos- 
ed of forthwith 

Weare of opinion that sufficient cause 
has been made out for extending the 
period of limitation qua the appeal filed 
on the 7th of March, 1926. 

Wherea party intending to engage a 
Pleader executes a vakalatnama but by a 
pure mistake omits to mention his name in 
the said vakalatnama and the Pleader in 
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his turn fails to endorse his acceptance and 
the mistakes are due to pure inadvertence 
or accident and do not proceed from any 
dishonest intention, there 16 sufficient 
cause for extending the period of limita- 
tion ofan appeal which, though in proper 
form, has been presented after a short 
delay. We hold, therefore, that the appeal 
filed on the 7th of March, 1926, should be 
considered to be aproper appeal and not 
barred by limitation. 

The result 18 that we modify the order of 
the learned District Judge, dated the 2nd 
of March, 1926, tothis extent that the 
order should be construed as amounting to 
a rejection of a memorandum of appeal on 
the ground that it wasno appeal at all. 
We make no order as to costs of this 
appeal. 

As to Second Appeal No. 1092 of 1926, 
we direct that the appeal presented on the 
7th of March, 1926, should be numbered 
and registered as a proper appeal and 
proceeded with according to law. Costs 
here and hitherto in this appeal shall abide 
the result. 

A. Order modified. 


ALLAHABAD HIGH COURT, 
OBRIMINAL APPEAL No. 520, or 1929, 
September 10, 1929, 
Present:— Mr Justice Young and Mr, 
Justice Ben, 
EMPEROR— PROSECUTOR 
versus 
KASHI NATH AND ANOTHER— AGOOUSED, 
UP Excise Act (IV of 1910), s 60 (a)—Cocaine 


discovered ın room occupied by two brothers—Both 
brothers, whether liable 

Where ina small common house occupied by two 
brothers belonging to a joint Hindu family and 
running a common business, an enormous quantity 
of cocaine and weighing machines and packing 
material to deal with ıt were discovered: 

Held, that the cocaine must be held to have been 
1n the possession of both ofthem within the meaning 
ofs 60 (a) of the U.P Exeise Act and both of them 
could be convicted under s 60of the said Actin the 
absence of proof by the accused of a satisfactor 
Poen for possession of so much eocame, [p 918, col, 


| 

Criminal appeal by the Local Govern- 
ment from an order of the Additional 
Sessions Judge, Oawnpore, dated the 
2nd Apri, 1929. 

The Government Advocate (Mr. U. S, 
Bajpat) for the Crown. 

Mr, Saila Nath Mukerji, tor the Accused, 
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JUDGMENT,—This is the appeal on 
behalf of the Local Government. Two men, 
Kashi Nath and Ohunni Lal, were acquitied 
on appeal by the learned Sessions Judge 
of Cawnpore of a charge of being in pos- 
session of cocaine, an excisable article 
contrary tos. 60 (a) of the United Provinces 
Excise Act. In this case both the Magis- 
trate who originally tried the case and the 
learned Sessions Judge were in entire 
agreement upon the findings of fact ; but 
the learned Sessions Judge came to the 
conclasion that ıt was his duty to set aside 
the judgment of the learned Magistrate on 
this ground: “Ihave no doubt that either 
both the brothers or one of them deal in 
cocaine, but it cannot be said that neces- 
sarily both the brothers are dealing and 
if one of the brothers is dealing 1n cocaine 
which of them is 80 dealing." 


The facts are that the two accused are 
brothers They are members of a joint 
Hindu family, and they mess together and 
carry on à common business. It is ad- 
mitted, at any rate, that the accused occupy 
a portion of a house, called baithak, which 
consists of a room with atin shed upon it, 
from which cocaine was recovered, the lower 
room being rented out to some other person, 
Opposite, on the other side of the lane, is 
the house of the aunt-in-law of Kashi 
Nath, and itis alleged by the prosecution 
that the dalan and kothri of that house are 
also in the occupation of the two accused. 
On 30th June, 1928,0n information received, 
the Police raided the house of Kamal Devi 
and the baithak. They took with them 
search witnesses. At the time of the search 
the two accused were not present in either 
of the houses In the dalan of the 
house of Kamal Devi were discovered s1x 
small packages of cocaine ina tin canister, 
5 or 6 rattis, a candle and sealing wax In 
the kothra which was a small room and was 
found locked up, there was a locked 
box. Both the room and the box 
were broken open, and in the box were 
discovered 47 packages of cocaine, all sealed 
up inone envelope. In all some 73 tolas of 
cocaine was discovered. In a mechs in the 
kothri was discovered a weighing scale with 
white powder upon 1t. In the basthak across 
the road, the stair case leading to the 
apartment was found locked, and the 
lock was broken. In the baithak a steel 
box was discovered, which was also locked. 
This was also broken open, and in ıt were 
discovered one packet of cocaine, a knife 
and some sealing wax. There were also in 
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this bahak three weighing scales and 
some sheets of wax paper, 

In our view the prosecution have satis- 
factory proved that the dalan and the 
kothrt were occupied by the two accused. 
But, even if we did not so find, 1t is, at any 
rate, admitted that the bazthak was occupi- 
ed by the accused. It is not suggested in 
this case that the cocaine had been planted 
by the Police Indeed, it was idle to allege 
that sucn a large quantity of cocaine could 
be planted. Ifthe prosecution evidence 13 
true thatin a locked up steel box in the 
baithak there was a package of cocaine, on 
this evidence alonea conviction would be 
correct The facts in this case are over- 
whelmingly against the accused. The 
only point which we have to consider is the 
one upon which the learned Sessions Judge 
acquitted the accused, 

It seems to us quite clear that, where in 
a small common house occupied by two 
brothers belonging to a joint Hindu family 
and running a common business, there are 
discovered not only an enormous quantity 
of cocaine but all the necessary weighing 
machines and packing material to deal with 
it, ıt is idle to suggest that both brothers 
would not know ofthe dealings 1n cocaine, 
One brother could not possibly carry on 
business of this s:ze without the knowledge 
of the other living as they did in small 
confined rooms, This is not the case of a 
large house, with one brother's apartment 
separate from the other. We are satisfied that 
the evidence can point only to the faet that 
both brothers were implicated in this cocaine 
business, No other finding, in our view, is 
possible. We are, therefore, of opinion 
that this cocaine was in the possession 
of both of them within the meaning of s. 60 
(a) of the United Provinces Excise Act Hav- 
ing found this as afact, the onus cast by the 
Act upon the brothersis to prove that they 
had satisfactory reason for beingin posses- 
sion of the cocaine, No private person 
could have a satisfactory reason for keeping 
1n possession no less than 73 tolas of cocaine. 
Therefore, no attempt has been made to 
provide a satisfactory reason. No satis- 
factory reason being provided, the accused 
are both guilty of the offence with which 
they are charged. We set aside the ac- 
quittal order of the learned Sessions Judge. 
We ccnvict the accused. Theonly ques- 
tion that remains 18 one of sentence, 

It 15 to benoted that the learned Magis- 
trate inflicted the maximum sentence upon 
the accused, namely, two years’ rigorous 
imprisonment and afineof one thousand 
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rupees each. Although we agree that the 
crime is an extremely serious one, we think 
that the sentence is excessive. The accus- 
ed have already been punished to the 
extent of Rs. 2,009 the value ofthe cocaine 
discovered in their possession, Cocaine to 
that value is in the possession of the 
Government, and that expenditure the 
accused will never recover. The evidence 
in this case is that the accused started this 
business only recently. We arealso in- 
formed that one of the houses of the accus- 
ed ıs mortgaged. There is at least no 
evidence that they have made any profit out 
of this business. Under all the circums- 
tances of the case, we consider that a 
sentence of one year'srigorous imprison- 
ment and a fine ofone hundred rupees 
upon each of the accused will be sufficient 
to meet the ends of justice, Wedo not 
think that this 1s a case in which the 
accused should be bound over for good 
behaviour after they have served out their 
terms of imprisonment 1n this case. 
A, Accused. convicted. 


ALLAHABAD HIGH COURT. 
OniMINAL REFERENCE No. 503 or 1929 
September 12, 1929. 

Present .—Mr. Justice Young and 
Mr. Justice Sen. 
EMPEROR-—PRosEOUTOR 
versus 
LATOOR-Oer»svrE-PAgTY 

Penal Code (Act XLV of 1860), s 212—Harbouring 
absconded offender—O ff ence, ingredients of— Harbour- 
«ng person against whom proclamation has been 
assued and whose properties have been attached, whe- 
ther offence—'O ffender', meaning of 

Concealing or harbourmg a person agaist whom 
a proclamation has been issued or whose properties 
have been attached but who ıs not shown to be an 
'offender' within the meaning of s 212; Penal Code, 
that 15, a person who has committed an offence 
punishable with death, transportation, imprisonment 
or fine, does not amount to an offence under s 212 
of the Code 

A person cannot be convicted under s 212, Penal 
Code, unless if 18 proved that he knew or had 
reason to beheve that the person harboured or con- 
cealed was an offender within the meaning of that sec- 
tion n 

Criminal reference made by the Additional 
Sessions Judge, Moradabad, dated the 18th 
of July, 1929. 

The Assistant Government Advocate 
(Dr M Wahullah), for the Crown. 

Mr L M Roy, for the Opposite-Party. 

JUDGMENT,—This 18 a reference by 
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the learned Sessions Judge of Bijnor re- 
commending of the enhancement of sentence 
in the case of one Latoor who was convicted 
by a Magistrate of the Firat Class under 
8. 212 of ths Indian Penal Code and sen- 
tenced toa fine of Rs. 25 

If the conviction was justified there can 
be no doubt that the sentence passed by the 
learned Magistrate was grossly inadequate 
and the reference made by the learned 
Sessions Judge was thoroughly justified 
and proper 

The reference is opposed by Latoor, who 
is represented by Oounsel. Mr. Roy 
challenges the propriety and legality of the 
convietion of Latoor under s. 212 ofthe 
Indian Penal Code 

The charge preferred against Latoor 
was that on or about the 30th of January, 
1929, he was found concealing and har- 
bouring one  Baldewa an  &bsconded 
‘offender’ under ss. 3:6 and 366 of the 
Indian Penal Code knowing or having 
reason to believe that the said person was 
an offender and absconder. We have been 
taken through the evidence on the record 
and we do not find that there are‘any suffici- 
ent material on the record to show 
thatBaldewahadcommutted an offence under 
s 396 ors. 366 of the Indian Penal Code. 
We have been referred to the statement of 
Musammat Bharto who says that she was 
kidnapped by Baldewa. Baldewa has not 
yet been tried and the solitary statement 
of Musammat Bharto as to her being 
kidnapped by Baldewa does not commend 
itself to us. 

The prosecution is confronted with 
another difficulty. Thereis neither afirma- 
five nor any circumstantial evidence to 
bring home to the door of Latoor that he 
knew or had reason to believe that Baldewa 
was an offender within the meaning of 
s. 212 of the Indian Penal Code. A person 
can be supposed to ‘know’ where there 1s 
a direct appeal to his senses A person 
‘nas reason to believe’ under s. 26 of the 
Indian Penal Oode, if he has sufficient 
cause to believe the thing but not otherwise. 

It may be that proclamations were issued 
broadcast against Baldewa It1is possible 
that his property may have been attached 
but 3t does not follow therefrom that 
Baldewa was an offender. The word 
‘offender’ used under 8.212 of the Indian 
Penal Code means a person who has con- 
travened the provision of any criminal 
law, which 18 punishable either with death, 
transportation, Imprisonment or fine. Upon 
the evidence on the record it 18 impossible 
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for us to come to the conclusion that 
Baldewa was an ‘offender’ under s. 212 of 
ihe Indian Penal Code. 

The result is that we reject the reference. 
We set aside the orderof the Magistrate, 
convicting Latoor under s. 212 of the Indian 
Penal Oodeand direct that the fine, if paid 
should be refunded to him. 

4, Reference rejected, 


ALLAHABAD HIGH COURT. 
First Oryin APPEAL No. 263 or 1929, 
October 23, 1929. 

Present :—Sir Shah Muhammad Sulaiman, 
KT., Acting Ohief Justice and Mr. Justice 


Sen. 
MUHAMMAD ABDUL RAHIM KHAN— 
DEFENDANT—AÀPPELLANT 


veraus 
Musammat IZZAT UN-NISSA BAI— 
PrAINTi1FF—RESPONDENT. 
Practice—Costs—Passung decree for costs in prelimi- 
nary decree for accounts, legality o 
There ıs nothing m principle which precludes the 
Court from assessing costs and passing a decree for 
costs in favour of the successful party ina suit for 
accounts, m the course of the preliminary decree 


First appeal from a decree of the Addi- 
tional Subordinate Judge, Gorakhpur, dated 
the 318t of January, 1929. 

Messrs. N. P. Asthana and Benod Behari 
Lal, for the Appellant. 

JUDGMENT.—This is an appeal by 
the defendant ın a suit for account. The 
suit was resisted upon every ground which 
was possible to human ingenuity. The 
Court of first instance overruled the plea 
of limitation raised by the defendant and 
came to the conclusion that the defendant 
in his capacity as manager of the property 
belonging to the family was lable to 
render an account of his stewardship, A 

. preliminary decree was accordingly passed 
in favour of the plaintiff and the defendant 
was saddled with her costs, 

In the present appeal which relates only 
to costs 1t has been contended that the 
Court below cught not to have passed a 
decree for costs in plaintiff's favour in 
the preliminary decree but ought to have 
stayed its hands till at the time of the 
passing of the final decree. It is also 
pointed out that the plaintiff had cver- 
valued her claim. 

We are of opinion that the plaintiff as 
the successful pariy in the cuit was entitl- 
ed toa decree for costs and ıt makes no 
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difference that the costs were allowed in 
the preliminary decree. There is nothing 
in principle which precludes the Court 
from assessing costs and passing a decree 
for costs in favour of the successful party 
in asuit for accounts in the course of the 
preliminary decree. In a suit for accounts 
the relief cannot be valued with meticu- 
lous precision. The plaintiff could only 
make a rough estimate of the value of the 
claim and that is what appears to have 
been done in the suit. We think that the 
costs were rightly assessed and the decree 
passed by the Court below does not call 
for any interference. We disms the 
appeal ander O. XLI, r. 11, Civil Procedure 

ode. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
ORIMINAL APPBAL No 728 oF 1929, 
September 4, 1929, 
Present:—Mr. Justice Young and 
Mr, Justice Sen, 
DURJAN-—AcOuU8Eb—APPELLAAT 


versus 
EMPEROR-—OrrosrrE PARTY, 


Confession—Retracted confession to be. taken as a 
whole—Mode of recording confession -Duty of Magis- 
trates to follow proper procedure carefully 

In cases where the sole evidence against the 
accused 1s that of a retracted confession, if that 
evidence 1s to be relied on, ıt must be relied on as 
a whole and not only in part 

Magistrates ought to be very careful to adopt the 
proper procedure in taking the confession of an 
accused person ; 


Oriminal appeal from an order of the 
Sessions Judge, Cawnpore, dated the 17th 
of July, 1929, 

Mr. Sri Narain Sahar, for the Appellant. 

The Government Advocate (Mr. U. S. 
Bajpai) for the Orown. 

JUDGMENT.—Durjan, the appellant 
in this case, along with two othera, all 
sweepers, were charged under s. 302,Indian 
Penal Oode, with murdering one Khilla 
before the Sessions Judge of Cawnpore. 
Manian and Lallu were acquitted, but Durj- 
an was convicted and sentenced to death. 

We are not satisfied with the evidence in 
this case against the appellant. On 
January 28th of this year a dead body was 
discovered near village Baragaon. The 
dead body had wounds upon it and clearly 
there had been a murder committed. Part 
of the face of the corpse had been burnt, 
It is alleged that the dead body was that 
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of Khilla who was missing from the 
village. 

We are not satisfied in the first place that 
this corpse was that of Khilla. No pro- 
ceedings were taken for nearly two months 
after the discovery of the corpse. A photo- 
graph had been taken, however, of the 
corpse. The wife of Khilla was quite 
unable to identify the photograph as that 
of her husband. We have carefully ex- 
amined this photograph and we are certain- 
ly of the opinion that if the corpse had 
been that of Khilla, the wife ought to have 
been able to identifysthe photograph of her 
husband's body. 

The Judge, however, relies upon the 
identification of a dhoti and a shirt which 
were found upon the corpse. Thess arti- 
cles are common artieles and we do not 
think it satisfactory that the identification 
should solely be upon these particular 
articles of clothing. 

We are not satisfied that there was any 
motive for thesmurder. The Judge him- 
self says that he isin a difficulty about this 
point. There ıs no dirs»et evidence that 
Darjan murdered Khilla. There was noth- 
ing found in Durjan's house to incriminate 
him. The only evidence that exists upon the 
record against Durjan is his own retracted 
confession As to this we are not satisfied 
that the proper procedure was adopted in 
taking this confession. The learned Magis- 
trate who recorded it is clearly confused in 
his evidence, and does not even remember 
whether he recorded this statement in his 
Court or at his bungalow. He says on 
cross-examination that “if he records a con- 
fession at his bungalow he generally sends 
away the constables to the Mall Road.” 
This is extremely unsatisfactory, and the 
learned Magistrate in question ought to be 
very much more carefulin recording these 
important statements. 

As regards the confession,the learned 
Sessions Judge finds that, as regards an 
important part of 16,1618 not reliable, 
The confession records that Khilla was 
killed with a spear. The medical evidence, 
given after a carefulexamination of the 
body, 1s to the effect that the murder was 
committed with a heavy weapon like a 
gandasa or kulhari In cases where the 
sole evidence against the accused is that of 
a retracted confession, we think 16 clear 
that if such a confession isrelied on, ıt 
must be relied on as a whole and not only 
jn part. 

We ae satisfied that the evidence, there- 
fore, in this case is insufficient to support 
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the conviction. We, therefore, set aside the 
conviction and sentence and direct that 
the appellant be set atliberty provided he 
is not required for any other offence. 

A. Conviction set aside, 





ALLAHABAD HIGH COURT. 
FiRST APPEAL FROM OspE& No. 102 or 1928. 
October 18, 1929. 

Present :—Mr. Justice Mukerji and 

Mr. Justice Boys. 
GOKUL PRASAD—DeroRrREE-HOLDER 
—APPELLANT 


versus 
Sheikh MUZAFFAR MIAN—- JUDGMENT- 
DzBTo&— RESPONDENT. 


Practice—Time of sitting—Hearing of cases after 
m —Latgants, whether bound to wart inde- 


Ando Oat Procedure Code (Act V of 1908), O. IX, 
T 18 


The utmost limit fixed by the Allahabad High 
Court for the sitting of Subordinate Judges ıs 4 
o'clock and though it is possible that in some cır- 
cumstances a Subordmate Judge might be justified 
in contmuing beyond 4 o'clock the hearing of a 
case the hearing of which has already started, or 
he may take up a fresh one with the consent of 
parties, litigants cannot be expected to wait to in- 
definite hours, without being told when their cases 
are likely to be taken up. 

First appeal from an order of the Subor- 
dinate Judge, Basti, dated the 13th of April, 
1928. 

Mr. Jwala Prasad Bhargava, {for the Ap- 
pellant. 

JUDGMENT.—Thisis a decree-hold- 
er's appeal and arises under the follow- 
ing circumstances. The decree-holder, one 
Gokul Prasad, got certain properties of 
the judgment-debtor attached in execu- 
tion of his decree. The judgment-debtor 
objected to the attachment on certain 
grounds. 3lst of March, 1923, Saturday was 
fixed for the hearing of the objection. The 
case was not taken up that day and the 
decree-holder, having waited till 5 o'clock 
in the afternoon went away. Up to 5 
o'clock he had no information when his 
case was likely to be taken up. The next 
Court day was 2nd of April, 1928, being 
a Monday. On that day, the case was 
called on, The decree-holder's Pleader 
stated that his client was not there and 
he asked for an adjournment. The Oourt 
refused to grant an adjournment and there- 
upon the Pleader retired. The judgment- 
debtor's objections were heard ex parte and 
were allowed on 12th April, 1928. The 
decree-holder asked the Court to set aside 
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the ex parte order passed on the 2nd of 
April, 1928, and to re-hear the case. The 
next day the learned Judge rejected his 
application by a short order and this is the 
order which is complained of. 

A notice was issued in this Court to 
the respondent, the judgment debtor, but 
he has not appeared. It appears to us 
that the learned Subordinate Judge should 
not have continued his sitting in Court 
beyond 4 o'clock without telling the litigant 
publie what was going to be done with 
the cases which were not likely to be taken 
up on that day. The utmost limit fixed 
by this Court for the Subordinate Judge's 
sitting is 4 o'clock. It1s possible that in 
some circumstances a Subordinate Judge 
might be justified 1n continuing beyond 
4 o'clock the hearing of the case the hear- 
ing of which has already started or he 
may take upa fresh case, with the con- 
sent of parties, but ıt would be too much 
to expect that the litigants should wait, 
to indefinite hours, without being told 
when their cases are likely to be taken 
up, In this case we have got the affidavit 
of the appellant that he waited up to 5 
o'clock and he was never told that his case 
would be taken up the next Court day. 
Saturdays being the usual days set apart 
for hearing of “miscellaneous cases” like 
the present one, the appellant may very 
well have thought that his case would be 
taken up on the next Saturday, being a 
Court day. In any case thereis a good 
deal of justification in the appellant's com- 
plaint that he did not hear even at 5 
o'clock in the evening, when his case was 
likely to be taken up. 

In the circumstances, we think that the 
learned Judge should have set: aside his 
order of 2nd of April, 1928, ani sheard 
the objection of the judgment-debtor, in 
the presence of the decree-holder. We set 
aside the order of the 13th of April, 19 8, 
and direct the Court below to take up 
the objections of the judgment debtor afresh 
and hear the same in the presence of the 
decree holder. Costs here and hitherto 
will abide the result, 

A, Order s:t aside, 
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ALLAHABAD HIGH COURT. 
Fisst APPEAL From ORDER No. 143 
oF 1927. 

March 7, 1929, 
Present:—Mr, Justice Boys 
and Mr Justice Young. 
BALDEO PRASAD SHUKUL— 
APPELLANT 
versus 
SUKHDEO PRASAD SHUKUL-— 
RESPONDENT 

Cwnl Procedure Code (Act V of 1908), ss 141, 151, 
O IX, r 18, O XXI, r 91— Execution of decree— 
Ex parte arder—Power of Court to set aside such 
01 der —Inherent powers of Court—Application under 
O XXI, r. 91—Limuation—Conversion nto suat— 
Limitation Act (IX of 1908), sa 8,5, Sch. I, Art, 178 
—Applicaiion for review—Ignorance of facts—Ex- 
tension of tume—Appellate Court, whether bound to 
consider whether proceedings were barred wn tral 
Court. 

Oider IX, r 13, Oivil Procedure Code, is not 
applicable to execution proceedings [p 554, col 2] 

Thakur Prasad v Fakw Ullah (1), followed 

An Executing Court may, however, 1n exercise of 
its inherent powers, set aside an ez parte order 
passed by ıt under a complete misapprehension of 
facts [tbid] 

Time wil run under Art 173 of Sch. I of the 
Limitation Act evenif the applicant had no know- 
ledge of the facts entitling him to apply for review 
It would, however, be open to a judgment-debtor ın 
such a case to apply under s 5 of the Limitation 
Act for an extension of the period of limitation, if 
in fact he could prove that he had no knowledge. [p, 
555, col 1] 

All thats 3of the Limitation Act lays down is 
that the trial Court must suo motu consider whe- 
ther the suit has been filed within time, that an Appel- 
late Court must suo motu consider whether the 
appeal has been filed within time, and that a Court 
onginally hearing an applieation must suo motw con- 
sider whether the application i8 filed within time. 
There 18 nothing whatever in the section to justify 
the view that an Appellate Court 18 bound to take notice 
suo motu of the fact that the application or suit was 
barred by time when it was filed in the tnal 
Court [p 555, col 2] 

Ahmad Alı v Warts Husarn (3), referred to 

Ghulam Khan v Muhammad Hussavn (4), disting- 
uished 

The mere fact that an application under O XXI, 
r 91, Civil Procedure Code, is barred by limita- 
tion is not,in the absence at any rate of any ex- 
planation of the delay, a sufficient reason for 
allowing ıt to be converted into a sut [p 558, col, 
2] 

First appeal from an order of the 
Subordinate Judge, Gorakhpur, dated the 
13th of April, 1927. 

Mr. N. Upadhiya, for the Appellant. 

Mr K. Varma, for the Respondent. 

JUDGMENT. 

Boys, J.—Tbis is a decree holder's 
first appeal from an order in execution 
proceedings. 

The decree-holder (who was also the 
auction-purchuser) had secured an order 
setting aside a sale on the ground that the 
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judgment-debtor had no saleable interest 
in the property. The judgment-debtor 
secured a reversal of that order, and the 
decres holder comes in appeal. The 
history of the case is both intricate in its 
facts and further involves & number of 
questions of law. It is, therefore, essential 
to state the facts at some length in order to 
appreciate the situation which has arisen, 
There have been many other proceedings 
since the decree holder obtained his decree, 
but after a protracted hearing there is no 
reason to suppose that any fact material 
to this appeal 18 not now before us asa 
result of the contentions of Counsel amplifi- 
ed by a perusal by the Court of the proceed- 
ings on the record. 

In 1915 the appellant, Baldeo Prasad 
Shukul, obtained a decree against Sukhdeo 
Prasad Shukul, the respondent, on the 
basis of a promissory note. 

Ono 19th May, 1925, the decree-holder 
applied for execution of this decree by the 
sale of two mahals Nos. 2 and 4 which he 
stated to belong to the judgment-debtor. 

On 20th June, 1925, these two mahals 
Nos 2 and 4 were sold at auction and 
purchased by the decree-holder himself. 

At some date subsequent to his purchase 
the decree holder is said to have discovered 
that the mahals Nos. 2 and 4 did not 
belong to the judgment debtor but the 
numbers should have been stated as Nos, 3 
and5. We have no information how this 
mistake, 1f ıt was a mistake, arose. 

The decree-holder thereupon filed an 
application for amandment of the sale- 
certificate. On l8th August, 1925, this 
appheation for amendment was rejected, 
aod it 18 not now in question before us 
whether the rejection was proper or othei- 


wise. 

On 16th September, 1925, the decres- 
holder applied under O. XXI, r. 91, al- 
leging that the judgment debtor had no 
saleable interest in the mahals Nos. 2 and 
4whichhad been sold and which he had 
purchased, and asking thatthe sale be set 
aside. 12th December, 1925, was fixed for 
disposal of this application, and in the 
ordinary course on that date the merits of 
the application would have held to be 
determined under O. XXI,r. 92; but on 
this date the decree-holder failed to appear 
when the case was called on and the 
application was dismissed for default But 
later on the same day the decree-holder 
appeared in Court and made an application 
(paper 146 C)' asking for restoration of tha 
application, Various dates were fixed and 
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finally the mattercame up for disposal on 
27th March, 1996. 

The ordinary procedure would have been 
for the Execution Cour: to give notice to the 
judgment debtor and hsar the application 
for restoration, to decidc whether it should 
be restored, andif it decided in the affir- 
mative then to decide whether the applica- 
tion to set aside the sale should be finally 
allowed or not. Wher, however, the case 
cameup for hearing on 27th March, 1926, 
the Court under a misapprehension that 
notice had been duly served and that this 
date was fixed for final determination of the 
question whether the sale should be set 
aside or not, forthwith set the sale aside It 
is not clear how the mistake arose, but it is 
admitted and clear beyond doubt now that 
this particular order was passed under a 
misapprehension. The situation at this 
time, then, was that the auction saleof i0th 
June, 1925, stood set aside. 

Oa 17th, Jane,:1926, the decree -holder 
made afresh application for execution, this 
time asking to be allowed to proceed by 
sale of the mahals, Nos. 3 and 5 (paper 
154-0). 

Eventually 8th September, 1926, was fixed 
for the disposal of what we may for the 
purposes of tbis case call this second 
application for execution. On this date the 
judgment-debtor appeared and filed an 
application (paper 167-C) asking the Court 
to set aside itg order of 27th March, 1920, 
by which thesale of mahals Nos 2and 4 
had been set aside,and praying further that 
the application for execution (semble of 
17th June, 1926) be dismissed. 

On 8th January, 19:7, the Oourt heard 
this application of the judgment-debtor, 
set forth the circumstances under which 
a mistake had been made. and set aside its 
order of 27th March, 1926. The position now 
was that it remained for the Court to hear 
the application of 12th December, 1925, 
asking for restoration ofthe application of 
the decree-holder under O XXI, r. 91 of 
16th Ssptember, 1925, which had been 
dismissed for default. 

On 29th January, 1927, the Court heard 
the application for restoration and restored 
the application of the decree holder of 
16th September, 1925, asking for the sale to 
beset aside For some reason not before 
us 1t did not forthwith hear and decide this 
application of 16th September, 1325. There 
was no decision upon 16 t:ll 18th April, two 
and half months later. 

Meanwhile on 5th March, 1927, the Court 
heard some argument in the course of 
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which on behalf of the judgment debtor it 
was objected that the application of 16th 
September, 1925, was barred by limitation, 
and the Vakil for the judgment-debtor 
further stated on his behalf that ‘it is not 
true that the judgment-debtor has no in- 
terest in mahals Nos. 2and 4" 

In consequence, no doubt, of this raising 
ofthe question of limitation the decree- 
holder became a’armed and on 12th March, 
1927, he put in an application under 
8.47 (2) of the Code of Civil Procedure 
asking that the execution proceedings 
might be converted intoa suit, Whether 
the hoped-for result of saving limitation 
would have followed if this application had 
bean granted ıt 18 not necessary now to 
determine, but itis no doubt in that hope 
that the application was made. 

On 13th April, 1927, the Court proceeded 
to dispose of two of the decree-holder’s 
pending applications by oneorder. As to 
the application of 16th September, 1925, 
asking for the sale of mahals Nos, 2and 4 
to be set aside, it heldthat the application 
had not been made within one month and 
was, therefore, barred by limitation under 
Art. 106, Astothe prayer of 12th March, 
1927, to be allowed toconvert the proceed- 
ings into a suit,it held that the applica- 
tion should be rejected as the period within 
which the decree holder could have brought 
a regular suit had passed. 

Tam unable to find that the prayer which 
the judgment debtor had made in his 
application of 8th September, 1926, asking 
for the second execution application of 
17th June, 1926, to be dismissed, was ever 
specifically dealt with by the Court, probab- 
ly because 1f the original sale was likely to 
be eventually upheld by the Oourt, the 
second application for execution might 
possibly fail of itself. 

Appealing from the order of 13th April, 
1927, the decree-holder now comes to this 
Court. - 

It is contended by Mr. Narbadeshwar 
Upadhiya, Counsel for the appellant, that 
the application of the judgment-debtor 
dated 8th September, 1926, asking for can- 
cellation of the order of 27th March, 1926, 
by which the sale was set aside, was not 
open to him. That application purported 
to be filed under O. IX,r. 13 0rin the 
alternative as an application asking for 
review under O. XLVII, r. J, or again 
asking the Court to exercise its powers 
under 8.151, The appellant contends that 
O. IX, r. 13 has no application to execu- 
tion proceedings, that any application for 
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review was barred by limitation, and that 
the circumstances were notsuch that the 
Court could be asked to exercise the in- 
herent powers reserved to it under s, 151. 
In view of what has transpired after the 
arguments of both sides were concluded, 
Idonot think it necessary to discuss 
these contentions in great detail. But the 
conclusions at which we had arrived we had 
reached after hearing lengthy arguments 
on both sides and giving our best considera- 
tion to the questions raised. Though, 
therefore, we appreciate that our conclusions 
may, in view ofthe final decision of the 
case, be regarded as obiter dicta, we think it 
desirable to leave those conelusionson record, 
As tothe applicability of O. IX, r. 13 
to the judgment-debtor's appheation of 8th 
September, 1926, I have no doubt that 
s. 14lof the Code of Civil Procedure does 
not operate to make O. IX, r. 13 applicable to 
execution proceedings. The matter is conclu- 
ded by the decision of their Lordships of the 
Privy Council in Thakur Prasad v. Fakir- 
ullah (1). It is true thatin that case there was 
question of the applicability to execution 
proceedings of a different section of the 
Oode of Oivil Procedure then in force relat- 
ing to suits. Itis true also that the deci- 
sion of their Lordships as to the scope of s. 
647 of Act XIV of 1882, now s. 141, may have 
been influenced in the particular case by 
the fact that both practice and the terms 
of the Limitation Act suggested that suc- 
cessive applications for execution were 
permissible, and that, therefore, 8, 373 of the 
Act of 1882 could not be applied to execu- 
tion proceedings, but the language of their 
Lordships was of general application, and 
on the principle of that case 1t must be ac- 
cepted that none of the sections or rules of 
the present Code applicable to suits are 
made applicable to proceedings in execution 
by the terms of s. 141. It is manifest,however, 
that an application under coneideration, if 
not possible under O.IX, r 13, must at 
least be held to be an application entertain- 
able, in the discretion of the Oourt, 1f only 
under the inherent powers of the Court, for 
it ıs clear that alitigant could not be left 
without all remedy if an Mxecution Court 
passed an order under a complete mis- 
apprehension as to what wasthe matter for 
decision before ıt, and it 18 clear further 
that 1f an Execution Court had no power to 
set aside an order passed by 16 ex parte 
merely because the sections and rules of the 
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iav v6 LOBOS giyen 1n that application 
are in fact ejusdem generis 

The second line of attack was that the 
application regarded as an application for 
review was barred by limitation, since it 
had not been filed within 90 days of the 
order passed on 27th March, 19:6, the 
period laid down by Art. 173. To this Mr. 
Kamalakant Varma, Counsel for the res 
pondent made two replies:— 

First, he stated confidently thatin all 
such cases limitation could only run from 
the day on which it might be proved that 
judgment-debtor had knowledge of the 
facts ^ Despite, however, this confident 
assertion he was unable to giveus any 
authority of any sort for departing from 
the plain language of the third column of 
Art, 173. The language is there and we are 
bound by ıt. But it may be permissible 
to note that the Article is not as unreason- 
able as at first sight 16 might seem. It 
would be open to & judgment-debtor in 
such a case to apply unders. 5 of the Limi- 
tation Act for an extension of the period of 
limitation, if in fact he could prove that he 
had no knowledge. 

Nextit was urged by Counsel for the 
respondent that this plea of limitation 
has not been taken in the memorandum of 
appeal, and that we ought not to allow it 
tobe taken now seeing that it was not 
taken even in the trial Court 

To this Counsel for the appellant has two 
replies. He has contended first thats, 3 
of the Limitation Act not only binds the 
trial Court itself to consider suo motu 
whether an application is barred by limita- 
tion but itis also incumbent on the Appel- 
late Oourt to consider suo motu whether 
the application was barred by limitation, 





a 
tion, Counsel? 


Although I 
have not even now taken 1t 1n my grounds 
of appeal, your Lordehips must take cogniz- 
ance of it suo motu and dismiss the suit.” I 
need only draw attention to the fact that the 
words 1n s. 3 "shall be dismissed" are wholly 
inapplieableto the actual present case of the 
appellant. If we were bound suo motu to take 
cognizance of the fact that the application 
was barred by limitation,though no objection 
was taken 1n the trial Court and though no 
objection finds pJace in the present memo- 
randum of appeal, we would, such is the 
contention of the appellant, have to allow 
the appeal.” The section only provides for 
an “appeal being “dismissed,” and clearly 
refers only to an appeal being dismissed 
which was filed after the period of limita- 
tion had expired. However,I need not 
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by Oounsel for 
eciston of their Lord- 


Wi mad 2an (4). Ib was suggested, 

oL the strength of the passage to be found 

b at the bottom of page 1854, that their Lord- 
skips had held that an Appellate Court was 
bound by the terms of the Limitation Act to 
teke note of the fact that the application in 
tte lower Court was barred by limitation. 
Tt is manifest that nothing of the sort was 
held. Their Lordships were giving certain 
reasons why the lower Court should not 
have entertained the application, and they 
merely held that among other reasons for 
rejecting was the reason that the matter 
was concluded by the Limitation Act. 

It is clear, therefore, that an Appellate 
Court is not bound to take notice suo motu 
0? the fact that the application was barred 
by limitation 

The question of limitation, then, becomes 
nothing more nor less than a point of law 
like any other point of law which might be 
teken ın appeal and which, if not taken 
in the memorandum of appeal, could 
oaly be argued with the permission of the 
Court. Appellant's Counsel then fell back 
on his last position and urged that leave 
snould be granted to take the point. Here 
I think he would have been on much firmer 

(3) 15 A 123, A W N. (1893) 47 

(4) 29 © 167, 6 O. W. N. 926, 29 I A 51, 12 M. 
LJ 77, 4Bom L R 161,8 Ser P O. J 154; 25 P, 
R 1902 (P. C) 
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It is contended for the respondent that 
it was the duty of the decree holder to 
challenge the validity of the judgment- 
debtor’s application, and that if he had so 
challenged it, he, the judgment debtor, 
would have made a definite application for 
extension of time, and 1t 1s urged that even . 
now, 1f the appeal is to be allowed, we 
should treat his very prudently worded ap- 
plication as virtually an application asking 
for an extension of the period. The plea 
is wholly untenable, In the first place, as 
I have already noted, the judgment-debtor 
carefully evaded raising the question of 
limitation. 

In the second place, it was manifestly 
the judgment-debtor's duty, and the duty 
of his legal adviser, to bring all the facts 
to the attention of the Court, It was he 
who was asking primarily for the Court's 
aeeistance, and he was wholly unjustified in 
adopting a course based on the hope that 
the fact that the application was barred by 
limitation would pass unnoticed. It was 
their manifest and bounden duty to consi- 
der whether the application was barred by 
limitation and if it was so barred, as'it 
plainly was, to bring that fact to the atten-. 
tion of the Court by an application for ex- 
tension of time. 


Thirdly, I note that the application as 
drafted does not even contain any allega- 
tion that the judgment-debtor had any in- 
terest in the mahals Nos. 2 and 4, of which 
the decree-holder says he obtained a sale 
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driven to do so by a question from the 
Court, the judgment-debtor’s Vakil on 5th 
March,1927, made the statement that it was 
not true that the judgment-debtor had no 
interest in mahals Nos. 2 and 4 Even 
then the judgment debtor was not prepared 
to say: "I have in truth such and such a 
specified interest in mahals Nos. 2 and 4. 
Fourthly, another curious fact has come to 
hght, not through the assistance of Counsel 
on either side but upon inquiry by the 
Court. Counsel on both sides had to 
admit that ıt 1s the usual practice for an 
officer of the Court to note whether an ap- 
plieation is being made within the period 
of limitation, and this note is made for the 
information of the Oourt On other appli- 
cations we find such a note, but in the case 
of this application mysteriously enough 
there is no note of any sort, and I cannot 
but feel that there is some justification 
for the suspicion, reading this fact in the 
light of the other circumstances I have 
noted, that this particular application was 
somehow smuggled through to the stage 
of its being laid before the Court for 
disposal without any note being made as 
to the period of limitation, in order par- 
ticularly to evade raising the question. I 
think, therefore, that there would have 
been ample ground for allowing the objec- 
tion to be taken, for refusing to accept 
the application as in effect asking for an 
extension of time, and for refusing to 
hinder the course of justice any further 
than we are compelled by now allowing 
the judgment-debtor to contest the ques- 
tion whether he had real grounds for asking 
for an extension of time 1f he had asked at 
the proper time, 

The application of 8th September, 1926, 
regarding as an application under O. 
XLVI, r. 1, was, therefore, in our view, 
barred by time and there were no suffici- 
ent grounds for permitting the Judgment- 
debtor to invoke the inherent powers of 
the Court. 

So far, then, as the decision of this 
appeal would have been based on the con- 
tentions of Mr, Narbadeshwar Upadhiya, for 
the appellant, and Mr. Kamalakant Verma, 
for the respondent, we would have allowed 
this appeal and set aside the order of 
13th April, 1927,0nthe first ground taken 
by the appellant that the application of 
8th, September 1926, was barred by limita- 
tion, thereby restoring the order of 27th 
March, 1926, by which the sale of mahals, 
Nos, 2 and 4 was se aside, A reference 


te vav E AOT lusiiy OI Lnese pro- 
ceedings at the commencement of this 
Judgment wil show that one of the 
reliefs asked for by the judgment-debtors 
in his application of September, 1926, 
was that the appli execution 
(that is, the second a for execu- 










dealt with in either of the threa orders of 
the Court dated èth January, 1927, 29th 
January, 1927, or 18th April, 1927, all three 
of which orders were consequent on the 
application of the judgment debtor of 
8th September, 1926. The result would be 
that that second application for execution 
directed against the mahals Nos.3 and 5 
of date 17th June, 1926, would remain 
undisposed of and could have been dealt 
with by the trial Oourt on its merits, 
and so justice, as we see it 1n this case, have 
been done. 

While, however, judgment was being 
delivered it occurred to us that this appeal 
had been directed against the wrong order. 
The order of 27th March, 1926, had been 
set aside by the order of 8th January, 
1927, and that later order has been allow- 
ed to become final. 
April, 1927, against which this appeal has 
been filed, had in fact ngkang to do with 
tbe order of 27th March~ 4926, or the ap- 
plication of 8th Septeraver, 1926, It deals 
only with the two applications of 16th - 
September, 1925 and 12th March, 1927, and 
rejects them both. When Counsel for the 
appellant opened the case he made no 
reference whatever to the order of 8th Jan- 
uary, 1927, and Counsel for the respondent 
who could have founded an instant and 
complete answer to this appeal on the 
existence of that order, did not draw it 
to our attention It was noly mentioned 
to us incidentally during the second day's 
hearing of the case by Counsel for the ap- 
pellant 

There is no reason to suppose that when 
Counsel filed the appeal he knew of that 
order, but he should have known of it for 
to Counsel preparing the case with a view 
to the appealit must have been manifest 
that there was a serious hiatus between 
the application of 8th September, 1997 
and the order of 13th April, 1927, and when 
he did become aware of 16 he must have 
realised that there was at least something 
very wrong with his appeal, 

Moreover he must have realised that he 
had obtained admission of his appeal on 
what was essentially a mis-statement of 


The order of 13h __ 
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fact. He had kaden 88 Dip—uiov—~,rounu 
that the matter was concluded by “res 
judicata”, manifestly meaning that the 
order of 27th March, 1926, had not been 
disturbed and bawi the respondent. The 
i that the admission of 
n induced by a mis- 
Statement, : bona fide, to the Court, 
it was his absdrute duty to bring the 
order of 8th January, 1927, to the atten- 
tion of the Court, not merely casually leav- 
ing the Court to find out for itself the 
significance of that order, but with an 
expression of regret for the mis-statement 
and, if he considered proper,’a request to 
be allowed to amend his memorandum. 
Neither Counsel had read to us the order 
of 13th April, 1927, and we were allowed 
to assume from the statement of Oounsel 
for the appellant and from the silence 
of Counsel for the respondent that the 
order filed and appealed from dealt with 
the matter which Oounsel for the appel. 
lant was arguing. The unfortunate result 
of neither Counsel, whose duty it was at 
least to be aware of the facts of the case, 
drawing our attention to this point is that 
nearly two days’ hearing of the case was 
entirely wasted so far as the addresses of 
Counsel on either side are concerned. On 
being questioned on this point, that he 
had directed his appeal against the wrong 
order, Oounsél 17; the appellant had noth- 
ing to urge. . 

Judgment having been delivered thus 
for afurther hearing of the case became 
necessary. Counsel for the appellant admit- 
ted that there was nothing further to be 
said and that his lengthy plea of limitation 
directed against the application of the 
judgment-debtor of 8th September, 1926, 
was untenable unless the Oourt was pre- 
pared to exercise ıts inherent powers 
reserved to ıt by s. 151. He was, however, 
unable to suggest any reason for our 
exercising those powers. He urged that 
he had no right of appeal against the order 
of 8th January, 1927, by which the order of 
27th March, 1926, had been set aside. But he 
admitted thatthe very argument she has rats- 
ed here could have been raised in revision, 
He could give no explanation as to why his 
‘client had rested with the order of 8th 
January, 1927, standing against him. We, 
therefore, see no justification now for 
exercising our inherent powers. 

We then heard Counsel for the appellant 
on the second pomt which he desired to 
raise before us and with which the judg-4 
ment of 13th April, 1927, appealed against | 
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not have refused his prayer to be allowed to 
convert the proseedings in execution of 
16th September, 1925, into a regular suit. 
He was, however, compelled to admit that 
the only reason for the filing of his appli- 
cation of 12th March, 1927, to be allowed to 
convert the proceedings into a regular suit 
wasthat he had realised upon the filing 
of the judgment-debtor’s application of 
8th September, 1226, in which the objection 
was taken that his application of 16th Sep- 
tember, 1925, under O XXI, r 91 was 
hopelessly barred by limitation and that 
herhoped by converting the proceedings 
into a regular suit that he might be able to 
meet the objection of limitation. We did 
not consider that that reason was, in the 
absence at any rate of any explanation 


whatever of the delay, in filing the appli-~ - 


cation of 16th September, 1925, asufficient ~ 
reason for allowing it to be converted into 
a suit, and on this point we did not call on 
the Counsel for the appellant. 


In this connection one final point calls 
for notice illustrating the carelessness on 
all sides which has pervaded these proceed- 
ings from beginning to end, as a result of 
which a perfectly simple proceeding has 
become more and more tangled and a 
wholly disproportionate amount of private 
and public money been wasted. The point 
was noticed by my learned brother and not 
brought to our notice by either Counsel. 
The single judgment of 13th April, 1927, 
actually appealed against dealt with two 
matters arising out of separate applications 
made by the decree-holder. In that judg- 
ment the prayer of the decree-holder to 
be allowed to convert the execution pro- 
ceeding into asuit was dealt with at length 
and dismissed; the application to set the 
sale aside was dealt with in five lines and 
dismissed. The formal order drawn up 
never even mentions the former application. 
What effect, if any, this careless omission 
might have had ıt ıs unnecessary to 
consider for nobody drew ıt to our atten- 
tion. 

The amount of time occupied by the 
hearing and the length of this judgment 
are the unfortunate consequences of the 
way in which the case has been contested, 


The result is that this appeal must be 
dismissed with the consequence that ihe 
decree-holder, partly owing to his own 
negligence and partly owing to the advice 
which he has received, is left without any 
remedy, unless he can obtain anything 


" 
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from his purchase at the auction of 20th 
June, 1925. 

Young, J.—I concur in dismissing this 
appeal and particularly in the comments 
on the way ın which it has been conducted. 

The appellant i8 a decree-holder. Two 
mahals which did not belong to the judg- 
ment-debtor were sold in execution of the 
decree and bought by the decree holder, 
The date of the sale was the 20th June, 
1925, and the appellant applied for the sale 
to be set aside on 16th September, 1925. 
Eventually this application was dismissed 
on the 13th April, 1997, as time-barred under 
Art. 106 of the Limitation Act which 
requires such an application to be made 
within one month of the sale. The appel- 
lant appeals against this order, 

By a succession of errors the lower Court 
did set asidethe sale on the 27th March, 
1926, but itself cancelled this order on the 
8th January, 1927, This series of errors i8 
deplorable but immaterial as the appellant 
has omitted to appeal against the order of 
the 8th January, 1927. He, however, now 
asks us to use our inherent power and set 
it aside. In view of the fact that the 
original application to set aside the sale 
was time-barred we cannot by the use of 
our inherent power give the appellant a 
relief to which he is not entitled. 

The appellant's application to convert 
the proceedings into a regular suit is also 
barred by O. XXI, r. 92 (3). 

By the Court,—The order of the 
Oourt is that the appeal is dismissed with 
costs, 


A, Appeal dismissed, 


—— 


ALLAHABAD HIGH COURT. 
ORIMINAL Revision No 369 or 1929, 
September 6, 1929. 
Present:—Mr. Justice Young and 
Mr. Justice Sen. 

EMPEROR —Pzosrcuror 
versus 

KUDUA BARI— Opposite Party, 

Criminal Procedure Code (Act V of 1898), ss 108, 
109,110, 123 (2)—Securtty proceedings—Evidence of 
repute—Duty of Magistrates to scrutwuse general 
charges— History sheet, evidentiary value of 

The Courts have got, in allcases coming up 
either under ss 108, 109 or 110o0f the Oriminal Pro- 
cedure Code to pay strict regard to the question 
whether the evidence produced is legal evidence in 
the case onthe question of repute. Where a mere 
general charge 1s put forward against a certain person 
that heisa burglar or thief, this statement must be 
tested in the light of tangible facts and particulars 
if there me any such facts to support the story, and 
if there are no such facts, the evidence loses its value, 
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The maintenance of a history-sheet may have its 
uses and a history-sheet may in some cases form 
good evidence against the accused. But there 18 
much difficulty in treating itas evidence against the 
accused as in many cases 16 turns out that the history 
sheet 1s no more than an ex parte proceeding and 
that the accused does not know upon what ground 
the history-sheet has been opened against him, nor 
does he know what facts 16 contains 


Criminal revision by the Local Govern: 
ment from an order of the Sessiuns Judge, 
Mainpun, dated the 21st ot February, 1929, 

Mr U. S Bapa, Government 
Advocate, for the Crown. 

Mr Jaikishan Lal, for the Opposite Party. 

J UDGMENT.—Proceedings have been 
instituted against Kudua Bari under s. 110 
of the Code of Criminal Procedure on 
the allegation that he was a habitual 
burglar and thief and that his character 
was so desperate and dangerous that it 
was 8 menace tothe community at large 
to allow him to remain without being 
bound over. Mr. Budh Sen, Magistrate, 
First Olass of Mainpuri under his order 
dated the 22nd of January, 1929, held 
that the accused was a habitual thief and 
burglar but there was no evidence that 
he was so desperate and dangerous as to 
justify his being bound over on the second 
ground, The learned Magistrate ordered, 
the accused to execute a personal bond 
for Rs, 200 with two sureties each in the 
same amount to be of good behaviour for 
a term of three years. The accused was 
not ina position to furnish security and 
the matter was placed before the learned 
Sessions Judge under s. 123 (2) of the 
Griminal Procedure Code. 

The judgment of the trial Court is an 
exc-llent model of what a judgment should 
not be. It is summary sketch and most 
unconvincing. Without caring to weigh the 
value of the evidence and without trying 
to consider whether the evidence produced 
before him was legal evidence of repute or 
otherwise, he has pronounced judgment in 
this case. 


The learned Sessions Judge has taken 
considerable pains in analysing and dis- 
senting the evidence and ın testing their 
value The whole evidence in this case may 
be placed under two groups (1) evidence 
which cannot be treated as evidence 
of repute and is no evidence at all, and (2) 
evidence which islegally admissible but is 
not sufficient or reliable. The learned Bes- 
sions Judge has sifted this evidence very 
carefully and we have not the slightest 
doubt as to the correctness of his conclu» 
810D. 
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“The object ofa. 110 of the Oriminal Pro- 
cedure Code is to offer protection to the 
members of the public and is not intended 
to be an engine of oppression. The Courts 
below have got, in all cases coming up 
either under ss 108, 109 or 110 of the Crimi: 
nal Procedure Code to pay strict regard to 
the question whether the evidence produced 
is legal evidence in the case on the question 
of repute. Nothing is more easy than to put 
forward a ge eral charge against a certain 
person that.he 18 a burglar and thief The 
said statement has got to be tested in the 
light of tangible facts and particulars if 
there are any such facts to support the 
story Ifthere are no such facts, the evi- 
dence loses 1ts value. 

The maintenance of a history-sheet mey 
have its uses and a history sheet may in 
some cases form good evidence against the 
accused. The difficulty which we experience 
in case after case is that 16 turns out that 
the history-sheet is no more than an ex 
parte proceeding and that the accused dees 
not know upon what ground the history- 
sheet has been opened against him, nor 
does he know what facts 16 contains. f 

We are ın entire agreement with the view 
of the learned Sessions Judgeand are clearly 
of opinion that the present application for 
revision ought not to have been made, The 
learned Government Advocate as usual with 
him has placed the case for the Crown in 
its true and correct perspective. We dis- 


miss this application 
A ik Application dismissed, 


A 





ALLAHABAD HIGH COURT. 
CRIMINAL Revision No 378 oF 1929. 
June 24, 1929. 

Present :—Mr. Justice Dalal. 

DULICHAND—APPLICANT 
versus 
BMPEROR—Opprosire PARTY, 
Criminal Procedure Code (Act V of 1898), ss 133, 
140 489—Absolute order under s 140—Jurrsdaciron 
0 (awah Court to question such or der—Revision— 
Question whether brick-kiln 1s public nursance, whether 


uestion of law. 
^ The question whether a prick-kiln 18 a public 


: 
nuisance or not in the place where it is erected 15 


t estion of law 
ian A Lal v Maclean (1), and Gokal Chand v. 


eror (2), referred to 
P here AS ue bar to an absolute order of a Magis- 


trate under s 140, Criminal Procedure Code, being 


questioned in a Civil Court 
Oriminal revision from an order of the 


Additional Sessions Judge, Meerut, dated 


10th of May, 1929. 
E K. N. Katju and Mr, Vishwa Mitra, 


for the Applicant. 


DULICHAND V, EMPEROR. 
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Messrs. P. L. Banerji andG Agarwala, for 
the Opposite Party. 

JUDGMENT.—Dr. Katju desired to 
induce the Oourt to interfere with a find- 
ing of fact of the Magistrate that a parti- 
cular brick-kiln started by the applicant 
was a public ;nuisance 1n the place where 
it was started. Reference was made to 
Bench ruling of this Court in the case of 
Behar Lal v. Maclean (1) to induce me to 
examine the evidence recorded by the 
Magistrate and pronounce independently 
whether the brick-kiln was a nuisance or 
not. The case cited was a case in second 
appeal where the provisions of lawap- 
plicable are different from the provisions 
applicable toa revision under the Crimi- 
nal Procedure Code. It was alleged that 
once the brick-kiln 18 stopped Duli .Ohand 
wilhave no remedy in the Civil Court. 
If this werereally the case I would have 
been prepared to inquire into the facts. 
Reference was made to the second para: 
graph of s. 133 of the Code of Oriminal 
Procedure. That prevents the Civil Oourt 
from questioning the order duly made by 
a Magistrate under s. 183 which empowers 
the Magistrate to pass a conditional order 
There is no such bar to the absolute order 
of a Magistrate being questioned in a 
Oivil Court. A similar clause does not 
appear in s. 140 which deals with an 
absolute order. The view I take of pro- 
ceedings under s, 133 is thatthe procedure 
adopted by a Megistrate 18 more or less 
summary andhis decision goes so far as 
to fix upon the party who must go to the 
Civil Court to get a civil dispute decided. 
In the grounds of revision i$ was alleged 
that the provisions of s. 39 A were ignored 
by the Magistrate. This plea has been 
fully answered by the Additional Sessions 
Judge Anothercase (one of the Lahore 
High Oourt) Gokal Chand v. Emperor (2) 
quoted by the learned Counsel proceeded 
onentirely different ground and did nat 
lay down thata Court of Revision should 
revise the finding of Magistrate regarding 
a certain building being a public nuisance. 
In my opinion no point of law arises here, 
and this application is dismissed. 

Itis requested that compliance with the 
order absolute may be extended to two 
weeks from to day'sdate. This prayer 18 
granted, 

A. App'ication dismissed, 

(1) 78 Ind Cas 506,22 À L J 165, 46 A, 297, A. 
I R 1924 All 392,L R 5A 107 Civ. 

(2) 56 Ind Cas 446,1 Lab, 163; 21 Or, LJ, 462; 
32 P. W. R. 1920 Cr, 
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from his purchase at the auction of 20th 
June, 1925. 

Young, J.—I concur in dismissing this 
appeal and particularly in the comments 
on the way 1n which it has been conducted. 

The appellant 18 & decree holder. Two 
mahals which did not belong to the judg- 
ment-debtor were sold in execution of the 
decree and bought by the decree holder. 
The date of the sale was the 20th June, 
1925, and the appellant applied for the sale 
to be set aside on 16th September, 1925. 
Eventually this application was dismissed 
on the 13th April, 1997, as time-barred under 
Art. 166 of the Limitation Act which 
requires such an application to be made 
within one month of the sale, The appel- 
Jant appeals against this order. 

By asuccession of errors the lower Court 
did set asidethe sale on the 27th March, 
1926, but itself cancelled this order on the 
8th January, 1927. This series of errors is 
deplorable but immaterial as the appellant 
has omitted to appeal against the order of 
the 8th January, 1927. He, however, now 
asks us to use our inherent power and set 
it aside. In view of the fact that the 
original application to set aside the sale 
was time-barred we cannot by the use of 
our inherent power give the appellant a 
relief to which he is not entitled. 

The appellant's application to convert 
the proceedings into a regular suit is also 
barred by O. XXI, r. 92 (3). 

By the Court.—The order of the 
Court 1s that the appeal is dismissed with 
costs, 

A, Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Ortminat Revision No 369 or 1929, 
September 6, 1929. 
Present:—Mr. Justice Young and 
Mr. Justice Sen. 

EMPEROR —PaosgOUTOR 
versus 

KUDUA BARI—Opposits PARTY. 

Cromunal Procedure Code (Act V of 1898), ss 108, 
109,110, 128 (2)—Securwy proceedungs—Evidence of 
repuie—Duty of Magiwtrates to scrutentse general 
eharges—Hastory sheet, evrdentrary value of 

The Courts have got, in alleases coming up 
either under ss 108, 109 or 1100f the Criminal Pro- 
cedure Code to pay strict iegard to the question 
whether the evidence produced is legal evidence in 
ihe case onthe question of repute. Where a mere 
general charge 1s put forward against a certain person 
that heisa burglar oi thief, this statement must be 
tested in the light of tangible facts and particulars 
if there are any such facts to support the story, and 
1f there are no such facts, the evidence loses its value, 
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The maintenance of a history-sheet may havs ita 
uses and a history-sheet may ım some cases “orm 
good evidence against the accused But thera 14 
much difficulty 1n treating itas evidence against the 
accused as in many cases it turns out that the history 
sheet 1s no mole than an ex parte proceeding and 
that the accused does not know upon what ground 
the history-sheet has been opened against him nor 
does he know what facts 1t contains 


Criminal revision by the Local Govern- 
ment from an order of the Sessiuns Judge, 
Mainpuri, dated the 21st of February, 1929, 

Mr. U Bajpai, Government 
Advocate, for the Crown. 

Mr Javkishan Lal, for the Opposite Party. 

JUDGMENT .—Proceedings have been 
instituted against Kudua Bari under s. 110 
of the Code of Criminal Procedure on 
the allegation that he was a habi:ual 
burglar and thief and that his character 
was so desperate and dangerous tha; it 
was a menace tothe community at large 
to allow him to remain without being 
bound over. Mr. Budh Sen, Magistrate, 
First Olass of Mainpuri under his order 
dated the 22nd of January, 1929, held 
that the accused was a habitual thief and 
burglar but there was no evidence -hat 
he was so desperate and dangerous ae to 
justify his being bound over on the second . 
ground. The learned Magistrate orderedey’ 
the accused to execute a personal bond 
for Rs, 200 with two sureties each in the 
same amount to be of good behaviour for 
a term of three years. The accused was 
not ina position to furnish security and 
the matter was placed before the learned 
Sessions Judge under s. 123 (2) of the 
Criminal Procedure Code. 

The judgment of the trial Court is an 
exc-llent model of what a judgment should 
not be. It is summary sketch and most 
unconvincing. Without caring to weigh the 
value of the evidence and without trying 
to consider whether the evidence produced 
before him was legal evidence of reputs or 
otherwise, he has pronounced judgment in 
this case. 


The learned Sessions Judge has teken 
considerable pains in analysing and dis- 
senting the evidence and in testing their 
value. The whole evidence in this case mag 
be placed under two groups (1) evidence 
which cannot be treated as evidence 
of repute and is no evidence at all, and (2) 
evidence which ıs legally admissible buz 18 
not sufficient or reliable. The learned Jes- 
sions Judge has sifted this evidence very 
carefully and we have not the shghtest 
doubt as to the correctness of his conclu. 
sion, 


4 
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“The object ofs. 110 of the Oriminal Pro- 
cedure Code is to offer protection to the 
members of the publicand 18 not intended 
tobe an engine of oppression. The Courts 
below have got, in all cases coming up 
either under ss. 108, 109 or 110 of the Crimi: 
nal Procedure Code to pay strict regard to 
the question whether the evidence producsd 
is legal evidence in the case on the question 
of repute. Nothing is more easy than to put 
forward a ge: eral charge against a certain 
person that he 18 a burglar and thief The 
said statement has got to be tested in the 
light of tangible facts and particulars if 
there are any such facts to support the 
story. Ifthere are no such facts, the evi- 
dence loses its value. 

The maintenance of a history-sheet may 
have its uses and a history sheet may in 
some cases form good evidence against the 
accused. The difficulty which we experience 
in case after case is that 16 turns out that 
the history-sheet is no more than an ex 
parte proceeding and that the accused dees 
not know upon what ground the history- 
sheet has been opened against him, nor 
does he know what facts 16 contains. 

We are ın entireagreement with the view 
of the learned Sessions Judgeand are clearly 
of opinion that the present application for 
revision ought not to have been made, The 
learned Government Advocate as usual with 
him has placed the case for the Crown in 
its true and correct perspective. We dis- 


miss this application 
4 a Application dismissed, 





ALLAHABAD HIGH COURT. 
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June 24, 1929. 

Present :—Mr. Justice Dalal. 

DULICHAND—APPLICANT 
versus 
EMPEROR—OpprositE PARTY, 
Criminal Procedure Code (Act V of 1898), es 188, 
140 489—Absolute order under s 140—Jur isdrction 
0 Curl Court to question such order—Revision— 
Question whether brick-kuln 18 public nursance, whether 


stron of law. . 
athe TA whether a brick-kiln 18 a public 


nuisance or not 1n the place where it is erected 15 


t a question of law b 
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mperor (2), 1eferred to 
Poor 5 a bar to an absolute order of a Magis- 


trateunder s 140, Crimimal Procedure Code, being 


questioned in a Civil Court 
Oriminal revision from an order of the 


Additional Sessions Judge, Meerut, dated 


10th of May, 1929. | 
ae K.N. Katju and Mr. Vishwa Mitra, 


for the Applicant. 
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Messrs. P. L. Banerji andG Agarwala, for 

the Opposite Party. 
. JUDGMENT.—Dr. Katju desired to 
induce the Court to interfere with a find- 
ing of fact of the Magistrate that a parti- 
cular brick-kiln started by the applicant 
was a public fnuisancein the place where 
it was started. Reference was made to 
Beneh ruling of this Court in the case of 
Behari Lal v. Maclean (1) to induce me to 
examine the evidence recorded by the 
Magistrate and pronounce independently 
whether the brick-kiln was a nuisance or 
not. The case cited wasa case in second 
appeal where the provisions of lawap- 
plicable are different from the provisions 
applicable toa revision under the Orimi- 
nal Procedure Code. It was alleged that 
once the brick-kiln 18 stopped Duli .Ohand 
wilhave no remedy in the Civil Court, 
If this werereally the case I would have 
been prepared to inquire into the facts. 
Reference was made to the second para» 
graph of s. 133 of the Oode of Criminal 
Procedure. That prevents the Civil Oourt 
from questioning the order duly made by 
a Magistrate under s. 133 which empowers 
the Magistrate to pass a conditional order 
There is no such bar to the absolute order 
of a Magistrate being questioned in a 
Civil Court, A similar clause does not 
appear in s. 140 which deals with an 
absolute order. The view I take of pro- 
ceedings under s, 133 is thatthe procedure 
adopted by & Megistrate is more or less 
summary and his decision goes so far as 
to fix upon the party who must go to the 
Civil Court to get a civil dispute decided. 
In the grounds of revision it was alleged 
that the provisions of s 39 A were ignored 
by the Magistrate, This plea has been 
fully answered by the Additional Sessions 
Judge Anothercase (one of the Lahore 
High Court) Gokal Chand v. Emperor (2) 
quoted by the learned Oounsel proceeded 
onentirely different ground and did nat 
lay down thata Court of Revision should 
revise the finding of Magistrate regarding 
a certain building being a public nuisance, 
In my opinion no point of law arises here, 
and this application is dismissed. 

It is requested that compliance with the 
oider absolute may be extended to two 
weeks fiom to day'sdate. This prayer 1s 
granted, 

A App'ication dismissed. 

(1) 78 Ind Cas 506,224 L J 165, 46 A, 297, A, 
I R 1924 All 392,L R 5A 107 Civ 

(2) 56 Ind Cas 446, 1 Lah. 162, 21 Ci, L, J. 462; 
32 P. W. R. 1920 01. 
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CALCUTTA HIGH COURT. 
OriminaL Reviston No. 1037 or 1928. 
January 29, 1929, 


Present .—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and 
Mr, Justice Graham. 


DAULAT RAM BISHAN DAS— 
PETITIONER 


versus 


CORPORATION or CALOUTTA— 
OPPOSITE PARTY, 

Calcutta Munrerpal Act (III of 1928), ss 418, 
421—Order directing destruction of article—Onus 
of prvowig that article 1s «ntended for human con- 
sumption— ‘Prosecution’, meaning of—Enwidence Act 
(I of 1872),s 114—Presumption regarding ghee 


Section 418, cl (2), Oaleutta Municipal Act, puts 
the burden upon the accused to prove that the 
article is not intended for human consumption in 
2 case of prosecution under the chapter, but it does 
not indicate that in all other cases the onus will 
be upon the Oorporation to prove that ıt 15 intended 
for human consumption [p 561, col 1, p 562, col. 


Court is entitled to take for granted, when it 15 
not denied, that ghee is an article intended for 
human consumption It ispossible that ıt can be 
employed for remote or extraordmary purposes but 
the ordinary presumption that ghee 1s intended for 
human consumption 1s not a presumption of law 


but a supposition based on common sense when ' 


there 1s no assertion to the contiary [p, 562, col 1] 

Per Graham, J —Ghee comes within the definition 
of food as given in s, 3 (31), Calcutta Municipal 
aie 1s ordinarily used for human consumption, 
abs 

The word “prosecution” used in s 418, sub-s (2), 
does not necessarily connote prosecution for an 
offence, and where 16 1s intended to be so used it 
is usual to state so in plain terms Prosecution in 
its wider or more general sense means a proceed- 
ing by way of indictment orinformation, and as 
used in s 418 (2), Calcutta Municipal Act, ıt may 
include such proceedings as those taken under s 421 
of the Calcutta Municipal Act [p 562, cols1 & 2] 


Oriminal revision against an order of the 
Second Municipal Magistrate, — Oalentta, 
dated the 18th of September, 1928, 

Messrs, N.N, Sarkar, P. K. Sandell,Mrity- 
unjoy Chattopadhya and Sachindra Nath 
Banerj1, for the Petitioner. 

Sir B. C, Mutter, Messrs. D N. Bagchi and 
Gopendra Krishna Banerjee, for the Opposite 
Party, 


JUDGMENT. 


Suhrawardy, J.—This Rule has been 
pressed on one point. Some tins of ghee 
were foundin a godown belonging to the 
petitioner and the article was ordered to be 
destroyed by the Municipal Magistrate under 
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e. 421, Oaleutta Municipal Act of 1923. It is 
not disputed that the ghee is adulterated and 
unfitfor human consumption. It ıs also 
not disputed before us thatit was in the 
possession of the petitioner and that if the 
contention of the petitioner before us faileit 
18 liable to destruction under 8 420 ors. 421. 

The point thathas been argued in this 
cage on behalf of the petitioner is that there 
isno evidence and that it has not been 
proved by the Corporation that the ghee 
seized was intended for human consumption. 
It 18 said that unders 418read with ss 420 
and 421 the article to be destroyed must be 
& thing intended for human consumption. 
The question, therefore, i8 whether the 
ghee was intended for human consumption. 
it 1s argued that under s 418, cl. (2) 1f a pro- 
secution is instituted under Chap. XXVIII, 
Calcutta Municipal Act, the burden shall 
rest with the party charged to prove 
that the articleis not intended for human 
consumption. It 18 submitted that na 
case where there 1s no prosecution the onus 
will beon the party who seeks to exercise 
the power vested in him under s 420 org, 
421 to prove that the article was intended 
for human consumption, 

It 18 necessary to refer to the facts of the 
case in order to see whether 16 lies in the 
mouth of the petitioner to raise the point 
before us. It is admitted that the ghee 
was purchesed somewhere 1n the Punjab and 
was being taken to Rangoon. Inthe course 
of its transit it was brought to Calcutta to 
the petitioner's godown for making some 
repairs to the tins, No question asto what 
use the ghee would ultimately be put to 
was raised before the learned Magistrate 
and ıt was tacitly admitted before him 
thatit was intended for sale at Rangoon. 
The learned Magistrate remarks in hig 
judgment “itis rather admitted that the 
ghee wss intended for sale in Rangoon” 

The point that has been raised before ug 
seems to be an afterthought. Now to come 
to the question whether it is incumbent 
upon the Oorporation to prove that the 
ghee was intended for human consumption, 
I donot agree with the contention tnat be. 
cause 8. 418, cl. (2) puts the burden upon 
the accused to prove that the article is not 
intended for human consumption in a case 
of prosecution under the chapter. it ındi- 
cates that 1n all other cases the onus will ba 
upon the Oorporation to prove that ıt ig 
intended for human consumption. Ghee ia 
ordinarily intended for human consumption 
and it does not require the assistance of 
Acts or Statutes to presume that itis meant 
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for human consumption. The reason why 
s. 418, cl (2) indicates that it 18 for the party 
to prove that the article is not intended for 
human consumption is probably to meet 
an argument that may be raised on behalf 
of the accused under prosecution that the 
prosecution should ordinarily prove every 
element constituting an offence. It does 
not necessarily indicate that a Court cannot 
make a presumption when thereis nothing 
to suggest otherwise Sir Binod Mitter on 
behalf of the Corporation has argued that 
the action taken by the Corporation in this 
matter is a prosecution within the meaning 
of s. 418. There 18 a great deal to be said in 
support of this view but I do not think it 
necessary in the present case to decide the 
point as I am of opinion that the Court is 

. entitled to take for granted, when it 1s not 
denied, that ghee 18 an article intended for 
human consumption It 1s possible that 
it can be employed for remote or extraor- 
dinary purposes but the ordinary presump- 
tion that ghee is intended for human con- 
sumption 18 not a presumption of law but a 
supposition based on common sense when 
there 1s no assertion to the contrary. In this 
connection our attention has been drawn 

s. 106, Evidence Act, which says: 

"When any fact is especially within the 
knowledge of any person, the burden of 
proving that fact is upon him." 


It seems to me that this section read with 
the illustrations under 1t lays down nothing 
more than the ordinary rule of reasoning 
consistent with common sense In my 


. opinion, there is no substance in the point 


raised before us and this Rule must be dis- 
eharged. Let the order complained against 
he executed at once, 


Graham, dJ.—1l agree. Ghee comes 
within the definition of food as given 1n s. 3 
(31), Calcutta Municipal Act, and 1s ordi- 
marily used jor human consumption. That 
being so, apart from anything contained in 
s. 418, sub s. (2) of the Act, the ordinary 
presumption would be that the ghee was 
intended for human consumption. If the 
petitioner alleged the contrary it was for 


.. him to prove it. But apart from this vjew 


of the matter ıt may be observed that ‘he 
word ‘“‘prosecution” used 1n 8. 418, sub-s (2) 
does not necessarily connote prosecution for 
an offence, and where 1t is intended to be so 
used ıt 18 usual to state so 1n plain terms. 

Prosecution in its wider or more general 
sense means a proceeding by way of indict- 
ment, or information and as used in's 418 
(?) ıt may include such proceedings as those 
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taken under s 421 of the Act. I agree 
that the Rule should bed ischarged. 

RL Rule discharged. 
CALCUTTA HIGH COURT. 
APPEAL AGAINST APPELLATE Decres No. 2096 
or 1926. 

August 31, 1928. 
Present:—Mr. Justice Garlick and 
Mr Justice Basu. 
JOGENDRA KUMARI DASSYA 
AND ANOTHER— PLAINTIFF3— ÀPPELLANTS 
versus 
JOGENDRA NATH DUTT AND oTBER8— 
DxrENDANTS— RESPONDENTS. 

Landlord and tenant —Kabuliyat, construction of— 
Contract providing for payment of paddy for ever 
—Landlord’s right to clavm, market value of paddy 
and straw 

A kabuliyat ran as follows —“I am making a 
settlement to you for ever in dar mukararı right 
at an annual rent of 7 maps of saja paddy on the 
standard of bankur: par and 1 kahan straw You 
will pay the settled saja paddy and straw to me 
and after me to my heirsevery year in the month 
of Magh without any increase or diminution from 
the year 1921 B S You will enjoy the said land 
from generation to generation according to your 
will im your own jote either by settling the jote or by 
settling after constructing huts You will not get 
reduction of settled rent for any reason such as 
drought, etc. If you fail to pay saja paddy, you 
will pay excess atthe rate of 2salis foreach map 
for each year In future therent of the said land 
will never be increased or decreased On these 
terms after accepting kabulwat for ever, dar 
mokararı patta 1s granted for ever" 

Held, that what had been fixed for ever was the 
paddy rent and not the price of the paddy and, 
therefore, the landlord could claim the price of the 
paddy and straw [p 563,col 2] 

Appeal against a decree of the District 
Judge, Bankura, dated the 12th May, 1920, 

Messrs N C Sen Gupta and Urukramdas 
Chakravarti, for the Appellants. 


Messrs Panchanan Ghose and Sailendra 
Nath Banerjee, for the Respondents. 

Mr Ramendra Mohan Mazumdar for Mr. 
Biray Mohan Mazumdar, for the Deputy 
Registrar. 

JUDGMENT.—This is an appeal from 
the Judgment and decree of the District 
Judge of Bankura reversing the judgment 
and decree of the Munsif at Bankura in 
a suit for recovery of arrears of rent 1n 
kind. The learned Munsif decreed the 
suit in full. He held that the plaintiff 
was entitled to the market price of the 
paddy and not the price stated in the 
kabulhyat. The learned District Juge held 
that the plaintiff was entitled to the price 
stated in the kabuliyat and not the market 
price as allowed by the Munsif. The 
plaintiffs prefer this appeal, The question 
involved in the appeal ig whether the 
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plaintiff 1s entitled to the market value 
of the paddy and straw reserved as rent 
in the kabuliyat or the price of the same 
as stated init, The material portion of the 
kabuliyat 18 as follows. 

"I am making a settlement to you for 
ever in dar mukararı right at an annual 
rent of 7 maps of saja paddy on the 
standard of bankuri par and 1 kahan 
straw. You will pay the settled saja paddy 
and straw to me and after me to my heirs 
every year in the month of Magh without 
any increase or diminution from the year 
1291 B. S You will enjoy the said land 
from generation to generation aecording 
to your wil in your own 2ote either by 
settling the jote or by settling after con- 
structing huts. You will not get reduction 
of settled rent for any reason such as 
drought, etc. If you fail to pay saja 
paddy, you will pay excess at the rate 
of 2 salis for each map for each year. In 
future the rent of the said land will never 
be increased or decreased. On these 
terms after accepting kabulwat for ever, 
dar mokararı patta 18 granted for ever". 

The clause 1n the sentence: 


“Ukta ek kahan vara mulyadi 
taka dhaner mulya atash takaharbey” 
has been translated on the side of the 
appellant as the price of the aforesaid 1 
kahan of straw 18 estimated to be Rs, 2 and 
the price of the aforesaid paddy 1s estimated 
to be Rs, 28.On the side of the respondent 
16 18 said that it should be translated as 
“the price of the aforesaid 1 kahan of 
straw will be Rs 2 and the price of the 
aforesaid paddy will be Rs. 28.” 


What has been fixed for ever is the 
paddy rent and not the price of the pad- 
dy. No money rent 18 fixed in the patia 
nor is there any stipulation in the patta 
to the effect that in the event the failure of 
payment of paddy and straw so much money 
would be paid It has been urged on the side 
of the respondent that if it 18 held that 
1t was intended by the parties that the 
market price would be paid then it would 
be seen that the rent was not fixed as 
the price would vary from year to year. 
What was intended by the parties was 
that the paddy rent would be fixed for 
ever. It clearly goes to show that the 
clause regarding the price of the paddy 
which was inserted towards the end of 
the patta wasfor other purposes, namely, 
for the purposes of stamp-duty and registra- 
fion. Reference has been made to several 
rulings of this Court on this point, But 
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each case must be decided upon the 
terms of the contract and having regard 
fo the terms of the contract in the present 
case, we are of opinion that 16 was intended 
by the parties that the market priee 
should be paid and that it was never 
intended that the sum of Rs. 28 as the 
price of the paddy and Rs. 2 as the 
price of the straw were fixed for ever. 
Reference has been made to an unreported 
decision in Appeal from Appellate Decree 
No. 2488 of 1923, dated 10th February, 
1926. The paper-book of that case has 
been put before us. The terms of the 
lease in that case at first sight would 
seem to be similar to those in the 
present case. But in the present case the 
terms are really distinguishable from 
those in the other case In that 
case no doubt ıt was mentioned thatthe 
price of the saja paddy wouldbe Rs. 27. 
After that clause it was stated that it wag 
to this effect thata dar mukarart patta 
was granted. In the present case as I have 
already said there 15 nothing in the patta 
after the clause regarding the price of the 
paddy and straw. In these circumstances 
we think that we should hold that the 
plaintiffs are entitled to the market price 
of the paddy and straw. 

Another point has been urged in this 
appeal to the effect that the decision in 
Rent Suits Nos. 857 of 1912, 358 of 1916 and. 
840f 1920 would operate as res judicata 
on the question as regards this point. In 
Rent Suit No. 857 of 1912 and Rent Suit 
No. 358 of 1916 the question now raised 
was not raisedatall, The subject-matter 


. of the suit in the present case 18 not the 


same as in those suits and in rent suits 
the causes of action are always different, 
As this question was not raised in the 
previous suits the decision in those ssuits 
would not operate as res judicata, In any 
ofthese rent suits there was not a prayer 
fora declaration that the plaintiffs were 
entitled to the market price of the paddy 
as partof the substantive relief and the 
Court did not declare in these suits that 
the plaintiff was entitled to the market 
price of the paddy. In Rent Suit No 84 
of 1920 this question was, no doubt, dis- 
tinctly raised but ıt appears that the 
present defendant No. 6 was not a party 
to that suit. The learned Mung has gone 
into these questions in detail in his judg- 
ment. In these circumstances we hold that 
the decision of the previous suits will not; 
operate as res judicata, For the above 
reasons the appealis allowed, The judga 
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ment and decree of the learned District 
Judge are set aside and those of the Munsif 
restored. The appellants will get their 
costs in this Court as well as in the lower 
Appellate Court. 

RB. L. Appeal allowed, 
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CALCUTTA HIGH COURT. 
. APPEAL FROM ORIGINAL ORDER No. 267 
or 1928. 

March 6, 1929. 
Present:—Mr Justice B B. Ghose and 
Mr. Justice Panton 
AKKAS MIA AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 
ABDUL AZIZ BEPARI—PrAINTIPF— 
RESPONDENT, 

Cul Procedure Code (Act V of 1908), s 105, O 
XXII, r 9, O XLIII, r 1 (k)—"Suw", meaning of 
yh refusing to set aside abatement of appeal— 

ea 

Whe word "suit"inO XLIII,r 1 (k), Oivil Proce- 
dure Code, does not include an appeal and no 
appeal lies aginst an order refusing to set aside the 
abatement of an appeal made by the Court in the 
exercise of 1ts appellate jurisdiction. 


Appeal against an order of the Additional 
Subordinate Judge, First Court, Noakhali, 
dated the 30th March, 1928, 

Mr. Bhagirath Chandra Das, for the Ap- 
pellants. 


Mr. Hem Kumar Bose, for the Respondent. 


JUDGMENT.—This is an appeal by 
the heirs of the appellant in the Court of 
Appeal below against the order passed by 
that Court under O. XXII, r. 9, Civil Pro- 
cedure Code, refusing to set aside the abate- 
ment of the appeal pending in that Court. 
The original suit wasfor some money 
valued at less than Rs 500 and the decree 
was passed against the appellant in the trial 
Court. Against that decree there was an 
appeal to the lower Appellate Court Dur- 
ing the pendency of the appeal the original 
appellant died and the appeal abated 
under the provisions of O. XXII, r. 11, Orvil 
Procedure Code, which provides that r. 4 of 
that Order should apply in the case of an 
appeal. 

A preliminary objection has been taken 
as to the maintainabihty ofthe appeal on 
behalf of the respondents on two grounds. 
It is first urged that there would have been 
mo appeal against the final decree made by 
ihe lower Appellate Court,ifthe appeal 
itself had been heard, unders. 102 of the 
Code of Civil Procedure, There should, 
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therefore, be no appeal against an order 
passed by thelower Appellate Court. It 
18 next urged that under O XLIII, r. 1 (k) 
an appeal 18 allowed against an order under 
r.9 of O. XXII refusing to set aside the 
abatement of a suit. There is no provision 
under the Coda for anappeal against an 
order refusing to set asidethe abatement 
of an appeal made by the Courtin the 
exercise of its appellate jurisdiction. The 
learned Advocate for theappellants argues 
that the expression ‘suit’ in r. 1 (k) of O. 
XLIII ineludes &n appealand reference is 
made to the provisions of O. XXII, r. 11, 
Civil Procedure Code, which provides that 
in the application of O. XXII to appeals, 
so far as may be, the word "plaintiff" shall 
be held to include an appellant, the word 
"defendant" & respondent, and the word 
“suit” an appeal, and he contends that asin 
that rule the word “suit” is said to include 
an appeal, the same construction should be 
put to tbe word ‘suit’ in the rule of O. 
XLIII. We donot think that this conten- 
tionissound Order XXII, r 11 only pro- 
vides for the application of that order to 
appeals and 1n doing no states that the word 
‘suit’ shall be held to include an appeal, 
There is nothing in O. XLIII, r. 1 (k) which 
enables us to apply the word ‘suit’ to an 
appeal Moreover, by reference to s. 106, 
sub s. (1) of the Code ıt would appear 
that no appeal is allowed against an order 
such as this made bythe Court in its 
appellate jurisdiction: That sub section 
runs as follows. “Save as otherwise ex- 
presely provided, no appeal shall he from 
any order made by a Court in the exercise 
of its original or appellate jurisdiction.” 

Nothing has been shown to us which can 
be considered as an express provision that 
an order such as this made by a Oourt in 
its appellate juriediction is appealable. It 
1s argued on behalf of the anpellants that 
if the lower Appellate Court makes an 
order refusing to set aside an abatement 1n 
an appeal, the party against whom the order 
is made if not allowed an appeal from ıt 
would be left absolutely without a remedy, 
but the remedy is provided 1n the last part 
of subs. (1) of s. 105, Civil Procedure 
Code,where any order affecting the decision 
of the case may be attacked by an appeal 
from the decree. 

As we are of opinion that there is no 
appeal against the order made by the lower 
Appellate Court, this appeal must stand 
dismissed with costs hearing-fee, two gold 
mohurs, 

A, Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No. 1037 
oF 1926. 

July 17, 1928. 

Present.—Mr. Justice Mukerji and 
Mr Justice Bose. 

SARAT LAKSHI DASSYA—PLAINTIFF 
— APPELLANT 
VETSUS 
NARENDRA SINGHA AND ANOTHER 
—DEFENDANT3— RESPONDENTS. 

lLwmataton Act (IX of 1908), Sch I, Art 75— 
Instalment bond—Strpulatron for payment of entire 
amount on default—Suit to enforce whole amount— 
Inmatation—W awer—W hat constitutes warver—Mere 
abstmence to sue, effect of—False plea of payment to 
save limitation, effect of. 

Where an instalment bond gives the creditor the 
right to sue for the wholefamount on default of payment 
of an instalment, such right may be waived, but 
when it 1s not waived, or when there 1s nothing to 
show that 1t has been waived, limitation would run 
$m the date when the right accrues. [p. 567, col. 
2 

Waiver of such right may be effected in various ways 
but must always depend upon some definite act or 
forbearance and cannot be inferred from mere absti- 
nence tosue [p 565, col 2] 

Where a creditor to whom money 1s due under 
such a bond sues for the whole amount and relies 
upon subsequent payment of interest to save his 
claim from the bar of limitation, he cannot be allowed 
toset up the plea of waiver when the plea of payment 
is found to be false. [p 567, col. 1] 

Appeal from a decree of the Third 
Sub-Judge, Mymensingh, dated the 19th 
December, 1925. ' 


Messrs. Jogesh Chandra Roy, Rajendra 
Chandra Guha and Charu Chandra Chou- 
dhur for the Appellant. 

Messrs. Atul Chandra Gupta and Satıs 
Chandra Sinha, for the Respondents. 

JUDGMENT. 

Bose, J.—This 1s an appeal by the 
plaintiff against the judgment and decree of 
the Subordinate Judge, l'hird Oourt,Mymen- 
singh, affirming thejudgment and decree 
ofthe Muneif, Third Court, Mymensingh, in 
a suit brought by the plaintiff for recovery 
of Rs. 1,442-8-0 alleged to be dueon a 
simple instalment bond executed by defend- 
ant No, 1 inher favour on 27th Pous 1324 
B S. for a consideration of Rs 950. The 
plaintiff alleged receipt of Rs. 89 on 
different dates on account of interest, the 
last payment having been made on 9th 
Kartik 1928 E. S., and her case 1n the plaint 
was that these payments saved limitation. 

Defence was that the suit was barred by 
limitation The defendants did not admit 
the payments as alleged by the plaintiff on 
the dates specified but he said that he had 
paid Rs 110 1n all, the last payment having 
been made in Bhadra of 1326 B. S. 
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Both the lower Courts found as a fact 
that no payment was made by the defend- 
ant after Bhadra 1326 and so they dis~ 
missed the suit as barred by limitation. 

The instalment bond in question stipu- 


lated for payment of the money covered ' 


by ıt in sıx instalments falling due on the 
dates mentioned in the bond, the first 
instalment falling due on the last day of 
Aswin 1325 B.S, There was a further 
stipulation in the bond to the effect that 
in the event of default of payment of any 
one instalment, the creditors would be 
entitled to recover the entire amount of 
principal and interest due on the bond. 


“The default was made ın the payment of 


the first instalment. It has been urged 
on behalf of the appellant that the proviso 
in the bond having been inserted for the 
advantage of the creditor ıt was optional 
with the creditor to sue for the whole 
amount, 2 e., she could suefor the whole, 
or if she chose might waive her right to sue 
and so the claim for the last three instal- 
ments, wiz, Aswin of 1328, Aswiniof 1329 
and Aswin of 1330 18 not barred by limita- 
tion. In the present case the plaintiff 
claimed the entire amount under the bond 
with interest from the date of its execu- 
tion. This goes to show that she did not 
waive the benefit of the proviso. She 
stated in the plaint that her cause of 
action arose on the date the first instalment 
fell due, 2 e,onthe last day of Aswin 1325 
B.S Ihave already said that she wanted to 
save limitation by alleging payments of 1nte- 
rest by defendantsoncertam specified dates. 
Trere has been no acceptance of payment 
subsequent to the first default nora mere 
&bstinence on the part of the creditor from 
Seeking the benefit of the proviso, but on 
the contrary, there has been affirmative act 
done by her showing that she did not 
waive the benefit of the proviso, but claimed 
the entire amount. The waiver of such 
eondition may be effected in a variety of 
ways and may be inferred from various 
circumstances It must, however, always 
depend upon some definite act or forbuarance 
on the part of the plaintiff Here the plaintiff 
distinctly pleaded payment of interest to 
save limitation, The fact of waiver would 
be inconsistent with such a plea and she 
could not be allowed to set it up when her 
plea of payment had been found to be false. 
I have already said that she stated in the 
plaint that her cause of action arose on the 
date of the first default, 2. e, Aswin 1325. 
So I am of opinion that time began to run 
against the plaintiff from the date of the first 
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default, 

Sitab Chand Nahar v. Hyder Malla 
(1) was a case ofa mortgage bond executed 
by defendant whereby asum ofmoney was 
made payable by four instalments, snd the 
plaintiff was given theliberty in case of 
any default to sue either for the &mount 
of that instalment or for the whole amount 
then due, itwas held that limitation ran 
from the date ofthe first default. In this 
case it has been observed that where there 18 
an optional right given to enforce payment 
of money such right may be waived, but 
when iti8 not waived or where there 18 
nothing to show that ıt has been waived, 
limitation would run from the date when 
the right accrues. This decision was fol- 
lowed in Jadab Chandra Bakshi v. Bhairab 
Chandra Chuckerbutty (2) and in Grrendra 
Mohan Roy v. Bocha Das (8) Abinash Chan- 
dra Bose v. Bama Dewa (4) was a case where 
it was held that mere omission tosue was not 
such a waiver as was contemplated by Art. 
75, Sch T, Limitation Act. Such a waiver 
‘was not limited to the case of a subsequent 
acceptance of an overdue instalment, but 
might be effected in a variety of ways, 
might be inferred from various circumst- 
ances. It must, however, depend on some 
definite act or forbearance In that case 
plaintiff brought the suit on 8th February, 
1909, alleging that the first two instalments 
had been duly paid and that the remaining 
fourteen instalments fell due in April, 1903, 
on which date default was made. The 
defence was that the allegation of payment 
of the first two instalments was false, and 
that the suit having been brought after 
the expiry of six years from the first default, 
it was barred by limitation It has been 
proved as a fact that the first two instal- 
ments were not paid. The learned Judges 
remarked 

“Here they distinctly pleaded payment of 
the first two instalments. The fact of waiver 
would be absolutely inconsistent with such 
a plea, and they could not be allowed to set 
it up, when their plea of payment had been 
found to be false” 

On the side of the appellant reference 
has been made to Mohan Lal v. Tika Ram 
(5). There was a proviso 1n the instalment 
bond that if there was any default 
in payment of any ofthe instalments, 
then the creditor would hava the power 

(1) 240 281,10 W N 229 

(2) 310 297 

(3) 1 Ind Cas. 49, 36 C.394,9 O L J 226,130 W. 
N 1004 


(4) 4 Ind Cas 17; 13 C W N 1010 
(5) 47 Ind Cas, 926, 41 A. 104, 16 A. L, 3.929. 
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to elaim the entire amount ina lump 
sum. The bond was executed on 23rd 
February, 1909. The firstinstalment would 
be payable at the end of February, 1910. 
Nothing was paid on account of the first two 
instalments. The plaintiff brought the suit 
on 7th June, 1917, claiming to recover only 
the remaining three instalments with 
interest It has been held ın thecase that 
the plaintiff may, if he so chooses, waive 
his right and sue for such instalments as 
remain due and are not barred by limitation. 
The next case referred to 1s Pancham v. 
Ansar Hussain (6) Wherethere was a mort- 
gage of immoveable property for the advance 
of a sum repayable ın 12 years with interest 
capitalizing 1n case of non-payment with a 
further proviso for the payment of Rs 500 
every year, any default which would give 
the mortgagee an immediate right to realize 
the whole debt, ıt was held by the Allahabad 
High Court that under a clause in the above 
form, a single default by itself operated 
eo mstanti to make the money received by 
the mortgage "become due" and limitation 
began to run therefrom: Held(by the Judicial 
Committee) 

“That in the circumstances of the case, it 
was unnecessary to decide the point The 
decision of the High Court raised a question 
of grave importance and it was desirable so 
Soon as might be, the Board must finally 
pronounce whether the principle of those 
decisions was right, or, even, if it was, 
whether it had any application to provisos 
such as that 1n the suit.” 

Their Lordships 
observed. 

“There has been in different High Oourts 
of India a sharp conflict of judicial 
opinion.” 

The suit was brought by the appellants 
as mortgagees torecover asum of Rs 34,000 
alleged to be due as principal and interest 
ona mortgage dated 21st February, 1893 
The principal sum received was Rs. 4,000. 
with interest at 10 percent and provision 
was madein the deed for repayment of 
principal and interest at the rate of Rs 500 
per year There was a further proviso that 
in the event of defaultin the payment of 
Rs 500 per annum, the mortgagee should be 
entitled without waiting for expiry of the 
stipulated period to institute proceedings 
to realize his secuity The plaint was filed 
on 21st February, 1917, and alleged that the 
cause of action accrued on 21et February, 

(6) 99 Ind Cas 650, 48 A 457, 53 IA 187, AT 
R, 1920P C 85,24 AL J 736, (1926) M. W N 
520, 24 L W 241, 31C W N, 324 (P.C). 
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1905. On presentation it was rejected as 
being barred by limitation and was accord- 
ingly amended by a statement that the 
cause of action accrued on 21st February, 
1894, and other date including 10th April, 
1906, when interest was paid. Their Lordships 
observe: 

“Further, the allegation now is that the 
suit, which would otherwise have been out of 
time, is exempted from limitation only by 
the payments of interest specified. That, 
henceforth was the plaintiffs’ only case, and 
it would have succeeded 1f these payments 
had been proved. But the plaintiffs’ attempt 
to prove them, as has been stated, entirely 
failed ....... Having made a finding of fact 
in thesame sense, the trial Judge, by his 
judgment of 31st of May,1918, dismissed the 
suit with costs That was, their Lordships 
think, his proper course, No other issue 
was or is, on the pleadings, open to the 
plaintiffs, and their conductin this matter 
is not such asto entitle them to claim any 
more than strict treatment, On their own 
chosen issue they fought: to that issue they 
directed evidence which was not believed: 
on it, therefore, they failed. And by that 
failure they must abide.” 

In the present case, as I have already 
said, the plaintiff recited in the plaint that 
the cause of action aroseon the date of 
first default, i.e, Aswin 1325 and that the 
limitation was saved by payments of interest 
on subsequent dates Plaintiff failed to 
prove those payments. I don’t think the 
plaintiff can now be allowed to set up her 
plea of waiver The ruling reported as 
Maung Sin v. Ma Tok (T) does not seem to 
have considered the point 1n question It 
depended upon theconstruction of a decree. 
There does not seem to have been any 
proviso in the decree that in default of 
payment of any one instalment the entire 
amount would be recoverable at once The 
terms of a decree passed in 1916 were that 
certain lands were to be left m possession 
of the appellant who was to pay the res- 
pondent Rs. 2,000 annually and in default 
of payment the said property would be 
made over to the latter. In 1924, the res 
pondent claimed execution of the decree 
of the instalments of 1923 and 1924 and as 
the appellant failed to pay, she prayed for 
the delivery of the landsto her. It was 
contended that the claims were time-barred 


(7) 101 Ind Cas 736, 5 R 422, 54 I A 272, A 1. 
R 1927 P O 146,53 M L J 22, (1927) M W N. 
442, 1Luck Cas 192, 99 Bom L R 1014, 46 OL 
J 123, 39 M L T 144,32 0 W.N 1, 26 L. W, 751 
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inasmuch as no payments had bean made 
since the decree and the right to the pos- 
session of the land had never been asserted: 
Held, that the proper construction of the 
decree was that each instalment as 1t 
became due, gaverise to a fresh claim to 
the money or to the landsin the aiternative 
and as such no question of limitation arose 
by reason of the provisions of ci, (7), Art. 
182, Limitation Aet. 

After consideration of all the circum- 
stances in the case weare of opinion that 
thesuit is barred by limitation. 

So the appeal fails and is dismissed with 
costs. 

Mukerji, J.—I agree and desire to 
add a few words 

The bond in the present suit isa simple 
instalment bond providing forthe pay- 
mentof Rs 950in sıx specified instalments 
and stating that in default of payment of 
any of the instalments interest would be 
payable thereon at the rate of one per cent. 
per mensem from the date of the bond, 
There is another stipulation in the bond 
which runs in these words: 

“Be it noted that in default to pay any 
one instalment, you will be enutled to 
recover from me the entire amount of 
principal and interest at the same time by a 
suit". 

In the absence ofa stipulaticn of this 
character the cause of action ın respect of 
each instalment in default would arise 
on the date of the default. That 1s 
Art. 74, Limitation Act, Sch. I. If the 
stipulation in question be read as meaning 
that if default be made ın the payment of 
one or more instalments, the whoie amount 
shall be due Art. 75, Limitation Act, Sch. 
I wil apply and limitation will run from 
the default unless there has been waiver. 
The stipulation in question may, favour- 
ably to the creditor, be regarded as giving 
him an option to treat the whole emount as 
due on the date of the first default. A long 
series of decisions of this Court have laid it 
down that where there is an optional right 
given to enforce payment of maney, such 
right may be waived, but when it 1s not 
waived, or when there 18 nothing to show 
thatit has been waived, limitation would 
run from the date when the righ: accrues. 
These decisions have engrafted into the 
Act the principle of Hemp v. Garland (8), 
in which Lord Denman, ©. J, observed 
that “if the plaintiff chose to wait till all 


(8) (1842)4 Q B 519,3G &D 402, 12L, J Q.B. 
134, 7 Jur.302, 62 R, R 423, 114 E. R, 993, 
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the instalments became due, nodoubt he 
might do so; but that which was optional 
upon plaintiff's part would not affect the 
right of the defendant, who might well 
consider the action as accruing from the 
time when the plaintiff hada right to 
maintain 1t.” 

The principle of Hemp v. Garland (8) 
was adopted in this country so far back 
as during the days of Act XIV of 1859 see 
the Full Bench case of Hurronath Roy 
v. Maheroolla Mollah (9). While Act XIV of 
1859 was in force there was no distinct 
statutory provision applicable to an instal- 
ment bond with a stipulation that on 
default of payment of any one instalment, 
the whole debt shall be due. The report- 
ed decisions during that period ranged 
themselves under two heads: vz., those 
which threw out the claim of the obligee 
altogether on the ground of limitation, 
and those which left him to avail himself 
of the benefit of the doctrine of waiver. 
The Legislature in enacting Art. 75 in Sch. 
II, Limitation Acts IX of 1871 and XV of 
1877 effected a sortof a compromise, 

My learned “brother has discussed some 
of the cases under the Limitation Acts 
of 1871-1908 and I donot propose to deal 
with them over again. I shall point out 
only afew of them which may be looked 
upon as land marks indicating certain 
definite stages in the course of the deci- 
sions, 

In the case of Hurronath Roy v. Moher- 
oolla, Mollah (9) passed when Act XIV of 1859 
wasin force a Full Bench of this Court 
acting on the principle of Hemp v. Garland 
(8), which though 16 was not expressly 
mentioned in the judgment of this Court 
was cited in the order of reference, held 
that limitation ran from the time when 
default was made in the payment of the 
first mstalment in consequence of which 
the whole amount became due. 

In the cases of Nilmadhub Chuckerbutty 
v. Ramsodoy Ghose (10) and Chunder Komal 
Das v. Bisassurree Dassia (11) the question 
of limitation arose in connexion with in- 
stalment decrees which gave liberty to the 
decree holder to realize the whole decree 
in default of payment of any one of the 
instalments, and 1$ was held that the option 
merely enlarges the power of the decree- 
holder to proceed, should he go desire to 
realise the whole amount due on the 
occurrence of default in payment of one of 

(9) 7W R 21 (F. BJ), 

(10) 90 857. 

(11) 130. L R. 243, 
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the instalments and that by his not having 
exercised the election he had simply waived 
his right to execute the whole decree 
then and there, but that he was entitled 
to realize the instalments 8tilldue and not 
barred by limitation, 

The views propounded in the last two 
cases were considered in the case of Mon 
Mohan Roy v. Durga Charan Gooee (12) 
as being opposed to and irreconcilable 
with the current of decisions on the sub- 
ject In the case, which related to an 
instalment decree, Wilson and O'Kinealy, 
JJ., thus recapitulated the law on the 
Subject:— 

* First, 1t is a general rule that where a 
decree or order makes a sum in money 
payable by instalments on certain date, 
and provides that, on default in payment 
of one of the instalments, the whole 
of the money shall then become due and 
payable, and be recoverable in execution, 
then under Art.179 of the Limitation Act, 
XV of 1877, and under corresponding 
articles inj earlier Acts, limitation com- 
mences to run whenjthe first default is made 

. . . . . There has, however, been 
engrafted upon that general rule an excep- 
tion in certain cases. That Exception I 
understand to be this, that if the right to 
enforce payment of the whole sum due 
upon default being made in the payment 
ofan instalment has been waived, by sub- 
sequent payment of the overdue instal- 
ment on the one hand and receipt on the 
other, then, the penalty having been waived, 
the parties are remitted to the same posi- 
tionas they would have been inif no 
default had occurred." 

A current of decisions followed on the 
same line Most of them have been 
discussed ın detail in a comparatively, 
recent judgment of this Court in the case 
of Girendra Mohan Roy v. Bocha Das (3) 
and no useful purpose would be served by 
referring to them individually. One case, 
however, needs special mention, namely, 
the case of Mohesh Chandra Bamerp v. 
Prosanna Lal Singh (18) 1n which an instal- 
ment bond gave the creditor the right to 
sue for the whole amount due on default of 
payment of a single instalment and upon a 
consideration of the more important previous 
decisions of all the Courts ıt was held that 
there was no waiver of that right by 
acceptance of part of an overdue instalment 
or by receipt of interest. 


(12) 15 O. 502, 
(13) 310. 83,8 0, W. N 66, 
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The only other case that reguires mention 
is that of Surendra Nath v. Raja Reshe? 
Case Law (14) in which it was said that most 
of the decisions of the point relate to cases 
coming under Art. 75, Limitation Act, 
which provides for waiver of default in 
payment of instalments, or to cases re- 
lating to instalment decrees to which the 
principle had been applied, and then, 
after referring to the cases of Juggat Mohim 
Dassee v. Monohur Koonwar (15) and Stab 
Chand Nahar v, Hyder Malla (1), mn which 
the point indirectly arose, 1t was said : 

" Article 132, Limitation Act, does not 
provide for cases of waiver, and there 18 no 
ease directly deciding that the principle of 
waiver would apply to mortgage bonds pay- 
&ble by instalments. . . We think 
that in the absence of any provision in Art. 
132 with respect to cases of waiver, and of 
any direct authority on the point, we may 
apply the principle indicated in Art. 75 in 
determining ‘when the money sued for be- 
comes due’ within the maning of Art. 132.” 

Some doubt has been cast upon the cor- 
rectness of this trend of decisions by the 
decision of the Judicial Committee in the 
case of Pancham v. Ansar Hussain (6). My 
learned brother has elaborately dealt with 
this casein his judgment and I do not prc- 
pose to do so over again. All I desire to 
say 1s that their Lordships’ words have to 
be taken 1n the light of the facts of the case 
before them, and should be read in con- 
junction with the reservation they express- 
ly made refraining to express any opinion 
on the question. It 1s, in my opinion, too 
eatly at the present moment to say that 
their Lordships have definitely pronounced 
the view of this Court as unsound. It 
should be noted that in the two cases that 
their Lordships dealt with specifically in 
their Judgment the bonds were of a very 
different character The bond in the case 
of Shib Dayal v. Meharban (16) as appears 
from the report of the case, provided that 
“the money with interest at the rate of 
eight annas percent. per month was re- 
payable within a period of 12 years and 
would earry interest from year to year, 
that in case of interest not being paid 
from year to year the creditor would have 
the option to add the interest due to tte 
principal and charge interest thereon at 
that rate and would be able to recover the 


(14) 79 Ind Cas 271, A I R 1924 Cal 139, 270. 
WON. 893 


(15) 25 W R 278 
(16) 69 Ind Cas 981, 45 A 27, 20 A. L.J. 819, A 
LR, 1923 AIL 1 (F. B). 
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amount within the stipulated period, ard 
that in case of non-payment the creditor 
shall have the power to recover tte 
money, principal, interest and compourd 
interest from the debtor, the mortgaged 
property or from his other moveable or 
immoveable property. It further stipulated 
that ifthe debtor was not able to pay the 
money within the stipulated period, and 
with the consent of the creditor the money 
remained unpaid, the interest and com- 
pound interest would -continue to run at 
the stipulated rate until the date of realize- 
tion.” 

The bond in the case of Gaya Din 7v. 
Jhuman Lal (17) contained a stipulation 
that : 

"If the mortgagee, in order to get interes, 
does not bring a suit in default of any 
instalment, and the debtor be unable to pay 
the money the interest should continue up 
to the stipulated period of ten years and 
after 16 up to the date of realization,” 

On the question of the waiver I er- 
tirely agree with my learned brother thet 
mere abstinence to sue on the part of ths 
plaintiff and the mere fact that she sleps 
over her rights would not constitute 
waiver, and further that it was never her 
case that she had waived the stipulation, 
but, ou the other hand, she relied upon 
it and falsely tried to get over the bar of 
limitation. 

A. Appeal dismissed, 
(17) 28Ind Oas. 910, 37 A 400, 13 A.L J 510. 





CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No, 504 or 1928, 
December 11, 1928. 
Present.—Sir George Claus Rankin, Kr, 
Chief Justice, and Justice Sir Philip 
Lindsay Buckland, Kr, 
ABIDALI FAKIR AND OTHERS—AÀCCUSED— 
APPELLANTS 
versus 


EMPEROR-— Opposite Party 

Criminal Procedure Code (Act V of 1898), s 276— 
Jury tral—Selectwon of J'wrors—Eequaswon of persons 
not present vn Court, legality of 

In empanelling a Jury selection has to be made 
from Jurors attending m obedience to summons and 
chosen in the manner provided by s 276, 
Criminal Procedure Code or if there is no 
such other Juror present then any other person 
present ın the Court, whose name ıs on the list o. 
Jurors or whom the Court considers a proper person 
to serve on the Jury may pe selected There is no 
provision for requisition of Jurors from the persons 
not present 1n Court 

Where of the Jurors summoned nine were present, 
and out of them three were discharged and six wero 
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elected to sit and another person whose name was on 
the special Jurors’ list was requisitioned from a 
local school to sit as the seventh 

Held, that the procedure followed was entirely un- 
authorised and the trial was illegal 

Ornunmal appeal against an order of the 
Additional Sessions Judge, Mymensingh, 
dated the 27th April, 1928. 

Mr. H. S. Suhrawardy (with him Mr. A. 
S. M. Akram), for the Appellants. 

Mr. Debendra Narayan Bhattacharya, 
Officiating Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT. 

Rankin, C. J.—In this case, 8 accused 
persons were convicted by the Addi- 
tional Sessions Judge of Mymensingh 
and a Jury of seven on charges under s. 302 
read with s. 340f the Indian Penal Oode. 
The Jury were not unanimous, 4 of them 
being in favour of a conviction and in 
favour of an acquittal 

On this appeal, Mr. Suhrawardy takes 
the point that, according to the order of the 
learned Judge himself, the Jury was em- 
panelled in a manner which is contrary to 
law and which 1s entirely outside the scope of 
ge. 276, 279 of the Oriminal Procedure Uode. 
The learned Judge has recorded: “The 
names of all the14Jurors who were summon- 
edfor the case, were called by lot one after 


another. Nine of them were found present, 
of whom three, being  challeng- 
ed by the Pleader for the defence, 


were discharged. Six being unchallenged 
were elected to sit at the trial. Another 
person whose name was on the Jurors' 
special list was, therefore, requisitioned 
from the local school to sit asa Juror and 
being unchallenged was accepted as the 
seventh Juror. They then elected their 
foreman and were duly sworn.” 

If the learned Judge would look again at 
ss. 276 and 279 he will find that there 
is no provision for requisition of Jurors 
from a local school or from any- 
where else. He will find that selection 
will have to be made from Jurors attending 
in obedience to summons and chosen in 
the manner provided by s. 276 or if there 
is no such other Juror present then any 
other person present in the Court, 
whose name ison the list of Jurors or whom 
the Court considers a proper person to 
serve on the Jury may beselected, lthink 
the learned Judge was wrong ın acting in 
contravention of the provisions of the 
section and in inventing a procedure 
which is entirely unauthorised. It is 
quite truethat the person whose services 
were obtained must at some stage have 
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complied with the condition of being 
present and ıt 18a point to consider whether 
or not therequirement of being presentin 
Court finds its place in the section with any 
intention to limit the arbitrary power to 
choose a Juror entrusted to the learned 
Judge or whether it merely recognises the 
fact that in the ordinary way a person not 
present will be ofno immediate assistance 
as a Juror. This matter has been more than 
once considered. I understand from Mr. 
Bhattacharya that there are four unreport- 
ed cases of this Court on this point and two 
of them have been placed before us. They 
all hold this procedure to be bad. 

In these circumstances, 16 appears to me 
that we have no option but to enforce the 
principle that the Jurors are to be empanel- 
led as required by the sections 

The appeal must be allowed. The con- 
victions and sentences ave set aside anda 
re-trial 18 ordered. 

We make no order as to bail. 


Buckland, J.—1 agree. 
A , d Re-trial ordered. 


CALCUTTA HIGH COURT. 
''eerAMENTARY Suit No. 15 or 1927, 
March 27, 1928 
Present —Mr Justice Costello 
SANTASILA DASI—A»PPLICANT 
versus 


NARENDRA NATH PAL—CAVEATOR. 

Wall—Proof of Wul—Wall written n testator's 
ownshandwring—Attestatvon by independent witnesses 
—Presumption of authenticity —Probate proceedangs— 
Caveator—Plea of undue fluence and forgery— 
Lnability for costs—Caleutia High Court (Original 
Side) Rules, Chap 35, r 29 ; 

The fact that a Willis a holograph Will, that is, 
written entirely by the testator in his own handwrit- 
ing 1s & very strong indication that the testator was 
fully cognizant of what he was doing and that what 
he did was an act of his own volition [p 571, col 


1. 

Tino fact that a Willis not attested by the relations 
of the testator but by mdependent witnesses does 
not castany doubt on the authenticity of the Will. [p 
572, col 2] 

Ifa caveator merely intends to require the execu- 
tor to prove the Willin solemn form, he must not ab 
thesame time setup a defence of undue influence 
or fraud or any matter of that charaeter. [p 572, col 


1 

Where a eaveator filed an affidavit that the testator 
wasatthetime ofthe Willa man of weak intellect 
and alleged ın effect that the Will was procured by 
undue influence and was a forgery 

Held, that the matter did not come within terms 
of Chap. 35, r 29 of the Rules of the Calcutta High 
Court and the caveator was hable for costs. [p. 972, 


col, 2.) 
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Dictum —Persons should be discouraged from 1eck- 
lessly launching probate suits or causing probate 
suits to be brought, especially when there is no 
other foundation whatsoever for the charges which 
they recklessly make othei than the faot that they 
feel sore or disappointed because they do not happen 
to be named as beneficiaries in the Will in question 
[p 572, col 2.] 

Mr. S C Bose, for the Applicant. 

Messrs D. N. Basu and K. C. Chakravarti, 

for the Caveator. 


JUDGMENT.—This is an application 
for the grant of probate of the Will of one 
Surendra Nath Pal, who died on 30th 
April, 1927. The Will, is dated 15th July, 
1923, and was,therefore made more than four 
years before the death of the testator. 

By that Will the testator made certain 
dispositions of his property and he left the 
whole of the residue of it to his w1dow whom 
he appointed to be the executrix of that 
Will. When the widow applied for probate 
of the Will in the ordinary course a caveat 
was entered by a brother of the deceased 
(named Narendra Nath Pal) who filed an 
affidavit alleging that his brother was at 
the time he made the Will and up to the 
time of his death a man of weak intellect 
and had a very imperfect knowledge of 
English. He also alleged in effect in his 


affidavit that the Will was procured by the ` 


undue influence of the widow. But there 
was astill more serious allegation in the 
affidavit in thatthe caveator contended, or 
at any rate, stated that the Will was not 
genuine, and 1n effect he said that it wasa 
forgery. 

In the last paragraph of his affidavit he 
says 

“I, therefore, insist upon the said Will be- 
ing proved in solemn form and that I be 
given the liberty tocross examine the wit- 
nesses produced in support of the Will.” 

When ths case was called on, the lear- 
ned Counsel who appeared on behalf of the 
caveator made it clear that he did not intend 
to rely on any of the mattera set out 1n the 
affidavit but that he merely required the 
plaintiff inthis suit to prove the Will in 
solemn form 

Ifever there was a case where a Will 
might be said to have been executed under 
thoroughly satisfactory conditions, ın my 
opinion, it was this case. The Will itself 18 
a holograph Will,z. e, written entirely by 
the testator ın his own handwriting. That 
fact, ofitself isa very strong indication that 
the testator was fully cognizant of what 
he was doing and that what he did was an 
act of his own volition. 

Ifthe caveator had taken the elemen- 
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tary precaution of inspeeting the Will 
before he recklessly began making charges 
with regard tohis brother's state of mind 
he must have known perfectly that the 
Will was actually in the handwriting of 
the brother. More than that, not only 
did the testator write out the Will in his 
own handwriting but he took the sensible 
and reasonable course of getting entirely 
independent and responsible persons to be 
the witnesses to his Will, Apparently the 
caveator thinks it 18 a matter for regret and 
afact which oughtto cast some doubt on 
the authenticity ofthe Will that the caveator 
selected such independent and responsible 
persons to be witnesses tothe Will . . 

I should have though: every reasonably 
minded person would have seen how much 
more satisfactory ıt 18 to have independent 
persons to be witnesses to a Will. Had the 
testator adopted the course which the 
caveator suggests he should have taken, 
namely, to call m his own relations such 
as the caveator himself or his sons to 
witness the Will, then it was obvious that 
some other branch of the family would have 
immediately alleged that those witnesses 
had exercised an improper influence on 
the testator. 

The attesting witnesses, who were called, 
testified that this Willis in the handwri:ing 
of the testator and that ıt was duly executed 
by the testator in the presence of the 
various gentlemen whose names appear as 
witnesses. 

It is quite clear that all of those witnesses 
to the Will are responsible persons, "Tere 
is not a shadow of reason, not a seintilla of 
evidence, for suggesting or for ever having 
suggested that this testator was "not fully 
cognizant of what he was doing or that this 
Will was not properly executed, A more 
baseless intervention by a caveator,a more 
unwarrantable intervention by the caveator 
than the intervention in this case isto my 
mind impossible to imagine There was 
absolutely no shadow of justification a: all 
for the entering of this caveat. 

Now it is argued that the effect of this 
affidavit is to bring the matter within the 
terms of r 29, Chap 35 of the Rules of this 
Court Ihave had occasion to construe shat 
rule quite recently (Iu re the goods of 
Cohen, Cursinder v. Cohen, Smt No. + of 
1928) and I pointed out that that ruleis a 
reproduction of the English r.18,0. XXI 
o: He Rules of the Supreme Courtin Eng- 

and. 

It has been held that under the English 
rule that a notice such as ıs contemplated 
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by the rule must be served with the defence 
and r. 23, of the Rules of this Court pro- 
vides “that a party opposing a Will may by 
his affidavit give notice that he merely in- 
sists upon the, Will being proved in solemn 
form." 

It is to be observed that the rule contains 
the word "merely," and, therefore, I do not 
think that the last paragraph of the affi- 
davit in the present case issufficient to 
bring the matter within the terms of r. 29, 
particularly having regard to the fact that 
it has been laid down by a very high au- 
thority in England that a plea of undue 
influence or fraud 18 inconsistent with 
notice. I refer to the caseof Ireland v 
Rendall (1) also to Cleare v. Cleare (2), 
reported in the same volume at page 655, 
but especially to thecaseot Harrington v. 
Bower (3), where at page 265* Lord Penzance 
said, referring to the case of Cleare v. 
Cleare (2). 


“That case establishes the proposition, 
that where a party setting up a Will has to 
prove affirmatively a fact, not merely to 
negative a charge made by his opponent, 
where the proof of such fact forms part of 
the, burden,which the party propounding the 
Will takes upon himself, the other party 
may cross-examine the witnesses upon such 
matter without liability for costs,if the 
proper notice has been given. The ques- 
iion is, whether under the circumstances 
of this case, ıt is proper that I should 
exercise my discretion asto costs in favour 
of the defendant. I think the Court 
should be consistent in exercising its dis- 
cretion, and as it has been already decided 
in Ireland v. Rendall (1), that under 
similar circumstances a party pleading 
undue influence is liable for costs, I shall 
follow that decision.” 


These cases show quite clearly that if a 
caveator merely intends to require the 
executrix to provethe Willin solemn form 
he must not at the same time set up a 
defence of undue influence or fraud or any 
matter of that character. Therefore, I hold 
that in this present case notice was not 
given in such a way as to bring the matter 
within the terms ofr 29  ButI desire to 
add that in this particular case the cir- 
cumstances are such that in any event ıt 


would be impossible for the Court to do 
(1) (1866) 1P. 194, 14L T 574,35L J P 79 
7 (2) (1869) 1P 655, 38 L. J P 81, 17 W. R 687, 20 


T 497. 

, Q 875 2P 264, 41 L J P.17, 19 W R. 982, 251, 
38 

“Page of (1872) 1 P,-[Ed] — —— ——— — —— 
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otherwise than come to the opinion that 
there was no reasonable ground atall for 
opposing the Will and, therefore, even if 
the matter hsd fallen within the terms of 
r. 29, it would not have followed that the 
caveator would be entitled to escape liabil- 
ity for costs. 

I think it is eminently desirable that 
persons should be discouraged from reck- 
lessly launching probate suits or causing 
probate suits to be brought especially when 
there 18 no other foundation whatsoever for 
the charges which they recklessly make 
other than the tact that they feel sore or 
disappointed because they do not happen 
to be named as beneficiaries 1n the Will in 
question. This, 1n my opinion, is essentially 
& case where a caveator should pay the 
whole of the costs of theexecutrix and I 
make an order accordingly. 

I pronounce in favour of the Will and 
direct that grant of probate do issue. 

A. Probate granted, 


CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL DEO«EE No. 107 

oF 1926. 
December 5, 1928. 
Present :—Mr Justice B. B, Ghose and 
Mr Justice Panton. 
MADHAB GOBINDA RAY— 
APPELLANT 
versus 
SECRETARY or STATE rog INDIA In 
COUNOIL — RESPONDENT. 
Land Acquisition Act (I of 1894), s 28—OCompensa- 
tron for acquasitvon —'Loss of business’, meaning of. 
‘Loss of business’ for which compensation can be 
awarded under the Land Acquisition Act toa per- 
son whose land has been compulsorily acquired 
means that a man pursumg some trade or busi- 
ness i8 compelled to give it up or to carry ıt on 
elsewhere, which would give him less profit than 
what he was making at the former place, 16 does 
not mean profit that can be made by using the 
corpus, the result of which would be that after some 
lapse of time, the property would be absolutely 
valueless [p 574,col 1j 

Appeal agaimst a decree of the 
Special Land Acquisition Judge, 24-Perga- 
nas, dated the 2nd March, 1926. 

Messrs. Jogeshchandra Roy, Gopalchandra 
Das and Nerodbandhu Roy, for the Ap- 
pellant. 

Mr. Surendranath Guha, Senior Govern- 
ment Pleader, (with him Mr. Nasim Ali), or 
the Respondent, 
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JUDGMENT. 

B. B, Ghose, J.—This is an appeal by 
claimant No. 5 against the award of the 
District Judge in a matter of land acquisi- 
tion by which the learned District Judge 
varied the award of the Oollector by 
increasing it to the extent of about 
Rs 4000. The land acquired is about 4 
b'ghas in area which was divided in two 
plots by the Collector. Both the plots 
were divided into two belts and the total 
amount awarded by the Collector with the 
statutory allowance cameup to Rs 5,669.15-8. 
Before the Oollector, the claimant asked 
for plot No 2 at the rate of Rs 7,000 per 
bigha and plot No 3 at the rate of Rs. 5,000 
per bigha, together with compensation 
for loss and damage to business to the 
extent of Rs. 10,000, altogether Rs. 39,775. 
In his application for reference, the 
claimant only claimed the same amount in 
a lump without specifying the amount he 
claimed separately, either as value of the 
land or for loss of business. The land 
acquired with other lands was purchased 
by the claimant by akobala, dated the 
8th December, 1919. The total area con- 
veyed by that document was 32} bighas 
and the price paid was Rs 45,000. On the 
19th December, 1919, the claimant pur- 
‘chased by a document which purported to 
sella half share of 21 bighas 10 eottas for 
Re 10,000, It is urged on behalf of the 
claimant that this kobala included about 
3 bighas of land included in the previous 
kobala, The claimant purchased another 
piece of land, 1bigha 17% cottas in area, for 
Rs. 2,250 on the 15th December, 1920. 
These three plots are apparently in the 
same locality. The declaration was made 
in December, 1920. The learned Judge 
took an average of the price of these 
three purchases per bigha and came to the 
conclusion that the market value of the 
land would be a little under Rs. 1,200 
per bigha. Calculating the price of the 
area acquired, he came to the conclusion 
that the actual value would be about 
Rs, 5,00. To that headded what he con- 
sidered to be the loss to the business of 
the claimant and he allowed damages at 
Re. 4,000. Adding these two figures with 
the statutory allowance he varied the award 
of the Oollector to Rs. 10,400 which was 
reduced to Rs 9,800 by correcting a mis- 
take in the calculation and Appeal No. 72 
of 1927 was preferred on account of this 
correction. In the appeal on behalf of 
the claimant the same amount which was 
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The principal ground upon which the 
claim rested was that the Judge made a 
mistake in taking an average of the price 
of the three purchases stated above The 
argument was that, out of the lands pur- 
chased within the 323 bighas area, 14 beghas 
wére in the possession of mokarari tenants 
paying Rs. 5 or Rs. 6 as rent and the value 
of that area could not by any means 
exceed Rs. 100 Therefore, the value of 
Rs, 45,000 should be calculated on about 
22 bighas of land. This argument is 
answered on behalf of the Secretary of 
State by pointing out to us the recitals in 
the kobala itself by which the claimant 
purchased the property. The recitals are 
that only a small portion of the lands is 
in the possession of temporary thika 
tenants whom the claimant might eject at 
any time, The claimant himself has given 
evidence in this case. He ıs a business 
man and a person of education and posi- 
tion. From him we may naturally expect 
definite evidence with regard to matters 
ofclaim. He himself states that he does 
not know the lands which were in the 
possession of tenants: nor does he know how 
many tenants there were on the lands 
Apparently, there was no investigation on 
his part as regards the truth or otherwise 
of the statement that he made in his 
examination-in-chief, about 14 bighas being 
in the possession of mokararı tenants, 
There is no evidence whatsoever that 
between the date of purchase in 1919 of the 
32$ bighas of land by the claimant and the 
date of the declaration land values had 
increased to any appreciable extent in that 
part of the locality. On the other hand, it 
appears from the claimant's own kobala of 
the 15th December, 1920, that the land 
values were about the same. Therefore, 
in calculating the market value of the 
lands acquired, it cannot be said that the 
learned Judge was wrong in taking an 
average of the price that was paid on 
account of the lands purchased by the 
claimant himself only a year before the 
acquisition. It 18 urged, however, that 
the Collector valued & portion of the land 
which was only 17 cottas in area at the rate 
of Rs. 2,000 per bigha and, therefore, the 
claimant was entitled to have the market 
value of the whole of the area acquired atthe 
rate of Rs 2,000 per bigna. Now 1f the claim 
ant really accepts the valuation of the Col- 
lector who went to the locality and valued 
different portions of the land according to 
its character, then the value would be 


plaimed in the At b. less than he claimsitto be, But 





574 


even assuming that Rs. 2,000 per bigha 
would be the valuation of the land, the 
total ‘amount of the market value of 
the land would be only Rs 8,000 Let 
us take that asthe basis of valuation by 
accepting the entire contention on behalf 
of the claimant The next thing that was 
urged on behalf of the claimant was that 
the learned Judge has given Rs. 4,000 for 
loss of business which ought to have been 
at least Rs. 10,000 as claimed in the peti- 
tion of the claimant before the Collector, 
if not more, Evidence was given on behalf 
of the claimant that heintended to use 3 
bighas of land forthe purpose of making 
bricks and he examined an expert to show 
that by making an excavation of 15 feet 
on this land, theclaimant could manu- 
facture 64 lacs of  bricke. The first 
ifficulty in accepting the evidence is that 

> bonng was made on the land: nobody 
could tell whether there was any soil fit 
for making bricks down to the depth of 15 
feet in the land. The claimant himself 
gives evidence that on the contiguous 
land he was making bricks and that ıt was 
exhausted after he had made six lacs of 
bricks. It 18 unnecessary to pursue that 
question, because, ın my opinion, ''loss of 
. business" does not mean the profit you 

may make by using the corpus, the result 
of which would be that after some lapse of 
time, the property would be altogether 
valueless. “ Loss of business" means that 
a man pursuing some trade or business 18 
compelled to give ıt up orto carry it on 
elsewhere, which would give him lese 
profit than what he was making at the 
former place In that case he would be 
entitled to compensation on that account. 
There is no evidence that the claimant 
rannot carry on the trade of brick making 
on the other land that he has on account 
of the acquisition, nor 1s there any evidence 
that he could not obtain any other lands 
to carry on the trade of brick-making in 
the vicinity. To give the market value of the 
land and, ın addition compensation for loss 
which, the claimant says, has happened to 
him for being prevented from taking the 
eorpusof the land woald really be giving 
the value of the land twice over. Under 
the circumstances, ın my opinion, nothing 
could be claimed by the claimant for any 
loss of business. Thereis another remark- 
able thing which was not expected from 
the claimant of the position of the present 
appellant that no definite evidence has 
been given as to what his profits were 
before the acquisition and what loss he 
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has suffered in his business after the 
acquisition. No account books have been 
filed, although we have been told that a 
mass of papers had been produced in the 
Court below. The claimant himself says 
that from his account books profit and 
loss cannot be calculated. Under these 
circumstances, toclaim anything for the 
loss of business on the ground as pur- 
ported to have been proved by the so-called 
expert 1s of no substance whatsoever. 
The appeal, is dismissed with costs, as 
accepting the market value as urged by 
the appellant, the total awardis not below 
that amount 

Panton, J.—I agree. 

A. Appeal dismissed, 


CALCUTTA HIGH COURT. 
ORIGINAL C1vit Suit No. 22792 or 1928. 
January 14, 1929. 

Present —Mr, Justice Lort- 
Wilhams 
RADHAKISSEN DHANUKA — 
APPLICANT 

versus 
Tag BOMBAY Co. Lr».—OrPosrTE— 


Pariy, 

Arbitration Act (IX of 1899), ss 2, 4, 19, 20— 
Calcutta Small Cause Court Rules, v 43—Cwl Pro 
cedure Code (Act V of 1908), s. 91, Sch II, para K 
—Letters Patent (Cal), cl 12—Suct wn Small Cause 
Court—Jurisdiction of High Court to ente tarn apple 
cation for stay 

The High Court of Calcutta has jurisdiction te 
hear an application under s 19 of the Arbitratior 
Act, for stay of a sut filed in the Calcutta Smal 
Cause Court |p 576, col 1] 

Rallı v Noor Mahomed (2), followed 

In re Babaldas Khemchand (3), Sita Ram-Nathma 
v Sushi Chandia Das & Co (4) and Tatya Row; 
v Hathibhas Bulakhidas (5), dissented from 

Quaere —Whethei there 1s concurrent Jurisdietiol 
in the Small Cause Court to hear such an applica 
tion [p 576, col 2] 

An application in the High Court under s 19 
Arbitration Act, 1s a sufficient appearance to satisfy 
the terms of the section and when such an appli 
cation 18 intended, no further costs need be throw: 
away by unnecessary proceedings in the Small Caus 
Court [abid] MW 
" Kodumal Kalumal v. Volkait Bios (6), referrec 
o 

Mr R Westmacott, for the Applicant 


Mr K. P. Khaitan, for the Opposite. 


Party. 

JUDGMENT.—In this case the de- 
fendants ask for stay of asuit pending in 
the Calcutta Court of Small Causes, in 
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which the plaintits claim the sum of 
Rs. 92-8-9 as an allcwance arising out of a 
written contract waich contains an agree- 
ment to refer all disputes to arbitra- 
tion. 

Section 89 (1) of the Civil Procedure Code 
is as follows — 

“Save in so far es is otherwise provided 
by the Indian Arbitration Act, 1899, or by 
any other law for faetime being in force, 
all references to arbitration whether by an 
order inasuit or ctherwise, and all pro- 
ceedings thereunde- shall be governed by 
the provisions con ained in the Second 
Schedule,” and pera, 18 of the Second 
Schedule provides that an application to 
stay a suit must be made to the Oourt at 
the earliest possible opportunity. It is 
clear that this paragraph has been adapted 
from s. 19 of the Indian Arbitration Act, 
1899, which itself was as clearly adapted 
from s. 4 ofthe Erglish Arbitration Act, 
1889. The paragraphs and sections are as 
follows :— 

Paragraph 18. “Where any party to 
any agreement to refer to arbitration, or 
any person claiming under him, institutes 
any suit against any other party to the 
agreement, or any person claiming under 
hin, in respect of any matter agreed to be 
referred, any party tosuch suit may, at the 
earliest possible opportunity and in all 
cases where issues are settled at or before 
such settlement, ap>ly to the Court to stay 
the suit; and the Jourt, if satisfied that 
there 1s no sufficient reason why the matter 
should not bereferred in accordance with 
the agreement to rəfer to arbitration and 
that the applicant was, at the time when 
the suit was institused and still remains, 
ready and willing t> do all things necessary 
to the proper concuct of the arbitration, 

. may make an order staying the suit.” 

Section 19. “Wkere any party to a sub. 
mission to which tiis Act applies, or any 
person;claimiog under him, commences any 
legal proceedings against any other party 
to the submission, or any person claiming 
under him, in respect of any matter agreed 
to be referred, any party to such legal pro- 
ceedings may, at ary time after appearance 
and before filing a written statement or 

“taking any other stsps in the proceedings, 
apply to the Court -o stay the proceedings, 
and the Court, 1f setisfied that there ıs no 
sufficient reason why the matter should not 
be referred 1n accordance with the submie- 
sion and that the applicant was, at the time 
when the proceedings were commenced, 
and still remains, ready and willing to do 
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allthings necessary to the proper conduct 
of the arbitration, may make an order stay- 
ing the proceedings,” 

Section 4. " If any party to a submission, 
orany person claiming through or under 
him, commences any legal proceedings in 
any Court against any other party to the 
submission, or any person claiming through 
orunder him, in respect of any matter ag- 
reed to be referred, any party to such legal 
proceedings may, at any time after ap- 
pearance, and before delivering any plead- 
ings or taking any other steps in the pro- 
ceedings, apply to that Court to stay the 
proceedings, and that Court or a Judge 
thereof, 1f satisfied that there ıs no suffici- 
ent reason why the matter should not be 
referred in accordance with the submission, 
and that the applicant was, at the time 
when the proceedings were commenced, 
and still remains, ready and willing to do 
all things necessary to the proper conduct of 
the arbitration, may make an order staying 
the proceedings.” 

In the English Act, the word “ Court " ig 
defined as meaning the High Court of Jus- 
tice, unless the contrary intention appears 
and, having regard to the words “legal pro- 
ceedings in any Court" and “apply to 
that Court "ins. 4, ıt is clear that i& was 
intended that such applications under the 
English Aet should be made to the Court of 
trial, and ıt has been so held. Thus “ Oourt" 
in the section 1necludes aCounty Court as was 
settled aftersome doubt in Morrison Tain- 
plate Co. v. Brooker (1) andother cases, But it 
will ba noticed immediately that these or 
similar words have been deliberately omit- 
ted from s. 19 by the draughtsman of the 
Indian  Aet—whereas “The Court” is 
defined ins. 4 of the Indian Act as mean- 
ing—in the Presidency towns, the High 
Court and elsewhere, the Court of the Dis- 
triet Judge 

In para 18 of the Second Schedule of the 
Civil Procedure Code, the distinctive words 
of the English section have been again 
omitted. Butthe Code contains no defini- 
tion of the word “Oourt.” Presumably, 
therefore, applications under para 18should 
be made to,the Oourt of trial, as in England. 
Section 2 of the Indian Act provides ag 
follows .— 


“Subject to the provisions ofs. 23, this Act 
shall apply only in cases where, if the gub- 
ject-matter submitted to arbitration were 
the subject of a suit, the suit could, whether 


1) (1908) 1 K.B 403, 77 L, J.K. B. 197, 98 L, T, 
zi 24 T, L, R. 224, 197, 98 L, T 
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with leave or otherwise, be instituted in a 
Presidenoy-town ?” 

Tt ia to id noted in the first place that the 
words used are “ Presidency-town g and 
not the “High Court ın a Presidency-town 
Therefore, they include suits instituted in 
the Calcutta Court of Small Causes, and 
although cl. 12 of the Letters Patent (1865) 
provides that the High Court shall not haye 
original jurisdiction in cases falling within 
the jurisdiction of the Small Cause Court 
at Calcutta, in which the debt or damage, 
does not exceed one hundred rupees (which 
is the case with which I am dealing), never- 
theless I am satisfied that the Legislature 
intended and deliberately provided that such 
applications for stay, interfering with and 
denying as they do, the ordinary right to liti- 
gate in the Courts of the Crown—should be 
made to the High Court or to the Oourt of the 
District Judge. This was the view express- 
ed by Davar, J., in the case of Ralls v. Noor 
Mahomed (2), with whose reasoning and de- 
cision I agree—and which was approved 
by C. C. Ghose, J., in the unreported case 
of Pannalal Sagoremull v Trlakchand Jay- 
chandlal decided in this Court on the 
18th May, 1925. lam unable to concur in 
the decisions expressed in In re Babaldas 
Khemchand (3), Sita Ram-Nathumal v. Su- 
shal Chandra Das & Co. (4) and Tatya Rowji 
v. Bathabhas Bulakhidas (5). 

In my opinion, the learned Judges who 
decided those cases misdirected themselves 
by trying to apply the analogy of English 
Law and practice and the decisions thereon. 

Thus in Inre Babaldas Khemchand (3), 
Pratt, J , has put on the various sections of 
the Indian Act what, in my view, are most 
strained constructions, because he seems to 
think that there isonly one Indian Arbitra- 
tion Act for the whole country, a8 1n England 
—and has overlooked the fact that the Code 
provides for all the gaps and omissions and 
difficulties which he foresaw ; 

In the Allahabad case, this obsession has 
completely misled the Court, whose deci- 
sion is based upon the entirely false pre- 
mise that “ s. 19 is a mere repetition of s. 4 
of the English Arbitration Act, and that 
English case-law applies. The learned 
Judges in Tatya Rowjus case (5) have 
simply followed these two decisions and 
rejected the decision in Rallz v. Noor 


Mahomed (2), without making any very 
6, 8 Bom. L, R 955 
9 Hr us 997, 45 B. 1, 22 Bom L R 842 


P 3 L J 495 
d Cas.813. 43 A 553, 19 A 
(3) daa Cas, 641; 52 B. 420, 30 Bom. L. R. 661, 


AT. R, 1928 Bom, 275, 
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careful analysis "or scrutiny of the rea- 
soning applied by the learned Judges who 
decided them. 

For these reasons I am of opinion that 
the application for stay ın this case 18 
properly made to the High Court. Whether 
there ıs concurrent jurisdiction in the Small 
Oause Court to hear such an application 
I do not at present decide. 

The Jaw on this subject is very confusing 
and many of the sections are loosely drawn 
and difficult to reconcile and to construe. 

The provisions made in the Code of Civil 
Procedure, 1908, were relegated temporarily 
to the Second Schedule in anticipation that 
the whole matter would be dealt with at an 
early date. Thatis 20 years ago and 
itis high time that this branch of the law 
was overhauled and consolidated 

One further point remains to be decided. 

Section 19 requires that the application 
should be made “ after appearance and be- 
fore filing a written statement or taking 
any other steps 1n the proceedings,” 

The procedure 1n the Oalcutta Small Cause 
Court, r. 43, requires that a defendant 
shall appear by fihng a document called a 
memorandum of appearanee which shall 
also contain the plea upon which the de- 
fendant intends to rely at the hearing. 

It is clear that this rule and s. 19 of the 
Indian Arbitration Act cannot be reconciled 
and that a defendant cannot obey both. 

In these circumstances, 16 is necessary to 
have regard to the object of the Legislature 
ın providing that the application shall be 
made after appearance end before taking 
any steps in the proceedings. That object 
is to ensure that such applications shall be 
made promptly before costs are thrown 
away in the suit and before the defendant 
has accepted and recognised the jurisdic- 
tion of the Court. 

I am ofopinion, therefore, that it is un- 
necessary to file any memorandum in the 
Small Oause Court. The application 1n the 
High Oourt is a sufficient appearance to 
satisfy the terms of the section and when 
such an application ıs intended, no further 
costs need be thrown away by unnecessary 
proceedings in the Small Cause Court: 
Kodumal Kalwmal v. Volkart Bros. (6), ' 

The petition 18 allowed with costs 

A Applicatron granted, 

(6) 48 Ind Cas. 434; 12 S L. R. 34, 
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i BOMBAY HIGH COURT. 
First OWwIL APPEAL No. 510 or 1927, 
April 3, 1929. 
Present.—Sir Amberson Marten, KT., 
' Chief Justice, and Mr Justice Murphy. 
Tus FIBRE ALOES FACTORY— 
- APPELLANTS 
versus 
JAFFER RASOOL-—RESPONDENT 
Workmen's Compensation Act (VIII of 1923), ss 10, 
` 80—Notice under s 10—-Notrce addressed to factory 
. —'As soon as practicable’, construction of —Sufficrent 
cause, what constitutes—Proviso to s 10, scope of— 
Power of High Court to call for findings 
The appellants, who owned a factory had let ıt out 
to a contractor for a certain number of years On 
the 23rd February, 1927, the respondent, a cooly 


kė 


FIBRE ALÓES FACTORY V., JAFFER RASOOL, 


while working im the factory received a serious ` 


injury tohismght hand Theengineer of the factory 
who was then present removed him to a hospital 
« where he was detained as an indoor patient for 
. 40 days On the 18th of March, 1927, he sent a notice 
, of his clam under s 10 of the Workmen's Compensa- 
tion Act by registered post to the proprietors 
addressed to the factory but the notice was returned 
> unserved A similar notice was also sent to the 
appellant's solicitors 
Held, (1) that on the facts of the case, notice was 
given ‘as soon as practicable after the happening’ of 
' the accident within the meaning of s 10 (1) of the 
Workmen's Compensation Act, [p 579, col 2] 


(2) that assuming that notice was not so given,' 


there was sufficient cause for failure to-give notice 
within due time, [p 580,col 2] 

In an appeal unders 40 of the Workmen's Com- 
pensation Act, the High Court hasample power to 
call for findings of facts [tbid ] 

Per Marten, C J —The proviso to s 10 (1) of 

, the Werkmen's Compensation Act would apply even 
ifno notice had been givenatall [wd] 


First appeal from a decision of the 
Commissioner for the Workmen's Compensa- 
w SODA, in Application No. 264 0/56 

_ of 1927, 


INTERIM JUDGMENT. 
Marten, C. J.—(October 1, 1928) — 
This 18 an appeal under s. 30 of the 


^Workmen's Compensation Act, 1923, 
against the judgment of the Commuis- 
sioner dated September 22,1927, award- 


ing compensation to the respondent. 
- There are two grounds urged before us. 
“ One 18 that the appellant, the Fibre Aloes 
Factory by the proprietor Amratlal Amar- 
chand had not contracted under s. 12 
(1) “for the execution by the contractor 
of...work which is ordinarily patt of the 
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8, 12 (1). Whether as regards the land in 
suit the agreement also amounted to 8 
lease as argued by the appellants 18 in 
our opinion immaterial, That being 80, 
the appellants are liable to pay compensa- 
tion unders 12 (1) to any workman employ- 
ed by their contractor Ahmed Ismail The 
respondent Jaffer Rasool was a workman, 
and accordingly so far as that part of the 
cage 18 concerned the decision in his favour 
is correct. 

The other point is that the respondent 
never gave notice as required by s 10 
of the Act The Commissioner found that 
his failure to give notice was due to “suffici- 
ent cause,” but as to that a question of 
some importance in principle arises. To 
determine that point we must.first have 
the facts clear What the Commissioner 
found is that after the accident the en- 
gineer ın charge of the factory arranged to 
send the applicant to J. J. Hospital. Then 
later on he says .— 

“So far as the contractor is concerned 
he had ample notice as it was he who 
arranged to send him to the Hospital. No 
doubt he had no written notice but under 
8.10 (second proviso) the failure to give 
notice is due to sufficient cause, viz., that 
the contractor (the immediate employer) 
had fall knowledge of it." 

Now the engineerin charge was not tha 
contractor, and consequently to that extent 


. these two statements are contradictory I 


. appreciate that under s. 10 (2) the notice 


trade: or business of the principal,” and - 


- that the Commussioner wrongly construed 
the agreement Ex 11 as creating the rela- 
tionship of principal.and contractor be- 
tween the appellants and one Ahmed Ismail. 
As regards that point we are satisfied that 

. the learned Commissioner was correct in 

r thinking that the agreement comes within 


a 


in question 1s to be served on the employer: 
“or upon any person directly responsible 
to the employer for the management of 
any branch of the trade or business in 
which the injured workman was employ- 
ed." But the engineer did not go into 
the witness box, and so far as the evi- 
dence before us goes, there is nothing to 
show that the contractor himself was aware 
of this accident though possibly one may 
infer 1t from the knowledge of the en- 
gineer in charge But on this point we want 
specific findings. 

Another matter 1s that in the petition of 
the applicant to the Commussioner dated 
July 4, 1927, he specifically states 1n para. 6 
that: "the opposite party was requested 
either to deposit compensation or to settle 
the matter by agreement, but it has prov- 
ed impossible to settle the question in 
dispute, because they have denied liability 
to pay any compensation" We think that 
the learned OCommussioner should hava 
found whether that allegation was correct, 
and if so, whether that request was ora) 


578 
or in writing and what was its date and 
what were its contents. Mr. Kirtikar who 
appears for the workman has tendered to 
us what purports to be a formal written 
letter of March 28, 1927, addressed to the 
present appellants which contains an en- 
dorsement: “copy forwarded with compli- 
ments to the Commissioner for Workmen's 
Compensation, Bombay. for information.” 
There is a registered envelope attached 
to the same file which has a certain endorse- 
ment on ıt. Then there is what 
purports to be a letter from the solicitors 
for the appellants dated May 9, 1927, in 
which they say that the above letter of 
March 28 was delivered in their office on 
April 21. We appreciate that ıt may not 
always be practicable in proceedings before 
the Commissioner to carry out the same 
exact procedure which would be followed 
in the High Court. And we do not know 
if this alleged letter of March 28 was 
actually on the file, as ıt appears ıt ought 
to have been, But we do not think ıt 
satisfactory to dispose of this case on the 
hypothesis that this letter never existed, 
and was never sent to the Commissioner, 
or to the present appellants. We say no- 
thing as to whether this letter and its pur- 
ported reply are genuine or not. But on 
the face of them they purported to 
be genuine Of course, on another 
occasion it will be for the work- 
man to have those letters properly proved 
and for the appellants to contest them if 
they are in a position so to do, 


The question then on this part of the 
case 1s whether we should attempt to 
decide ın the unsatisfactory condition of 
the findings of fact at present before us. 
In our opinion, we ought not to do 80, 
and we think that the proper course 1s to 
request the Commissioner to record further 
findings of fact on the matters I have men- 
tioned, and to remit to us those findings at 
as early a date as practicable. 


We will accordingly ask him to find .— 

“(1) Whether the contractor himself ar- 
ranged to send the workman to the Hos- 
pital or whether 1t was only the engineer in 
charge? 

(2) Whether at or. about the ‘time of the 
accident the contractor received any oral 
notice of the accident ? 

(3) Whether the allegations in para, 6 
of the petition are established, and if so, 
was the request in question of the applic- 
ant made orally or in writing and what was 
its date and what were 1ts terms? 
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(4) Whether any written notice dated on or 
about March 28, 1927, was sent cr 
attempted to be sent tothe appellants and 
to thesCommuiseioner and on what dates were 
the same received by or served on the ap- 
pellants and the Commissioner respectively 
and further whether any reply in writing, 
whether by a letter of May 9, 1927, or 
otherwise was sent by the solicitors for 
the appellants ?" 

Our final decision of the appeal will 
stand over pending the further findings of 
fact by the Commissioner. 

As regards the question of jurisdiction, 
as this High Court 1s the Courtof Appeal 
from the Commissioner's decisions on Cer- 
tain questions under the Workmen's Oom- 
pensation Act, I think that we must have 
the ordinary powers to enable us to see 
that proper justice 18 done beiween the 
parties, and that accordingly whether or 
no O. XLI, r. 25, Civil Procedure Code, 
applies to an appeal of this nature as to 
which I say nothing, we yet have the 
power to require proper findings of fact 
to be recorded before we are bound to give 
any decision on an alleged point of law. 

Murphy, J.—(October 1, 1928).—I agree. 

[The Commussioner returned the following 
findings. 

“(1) It was the engineer in charge who 
arranged to send the workman to the hospital 
and not the contractor. 

(2) The contractor did not, at or about 
the time of the accident, receive any oral 
notice of the accident but the engineer 
in charge Mr. Husen did receive notice 
of the accident imasmuch as he 
was informed by the applicant that 
the accident had happened .and in fact 
attended to the applicant and sent 
him to hospital. 

(3) The allegations{in para. 6 of the peti- 
tion are established, ,because the Bombay 
Olaims and General Agency acting on behalf 
of the applicant addressed to the Proprietors 
of the Fibre Alces Factory, Powai Estate, 
c/o Messrs, Bhim)1 & Co, Solicitors, Fort, 
bombay, a letter (Hx, No 17) asking 
for compensation for personal injury by 
accident arising out of andin the course of 
his employments with the proprietors of the 
Fiber Alcs Factory in their tactory, and to 
this Messrs, Bhimji & Oo. Solicitors, re- 
plied (Ex 19) on behalf of the Proprietors, 
Fibre Alces Factory, stating that the appli- 
cant Jafter Rasool wasnotin their clients’ 
employ. 

. (4) The applicant through his representa- 
gives, the Bombay Qlaims and General 
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Agency, did send a letter dated March 28, 
19:7 (Ex 20), to the opposite party by 
registered post addressed to the Proprietors 
Fibre Aloes Factory, Powai Estate, Kurla, 
which was returned undelivered by the 
Post Office On April 21 a copy of this letter 
(Ex. 17) was addressed to the Proprie- 
tors, the Fibre Aloes Factory, Powai Estate 
c/o Messrs. Bhimji & Co., Solicitors, Fort, 
Bombay, which was received by Messrs. 
Bhimj1 & Co., on April 21, 1927, (Ex. 18) 
and was acknowledged by them ın their 
letter of May 9 (Ex 19) No 485-27 referred 
to above. A letterdated March 28 being a 
copy of the letter of March 28 was sent to 
the Commissioner of Workmen's Oompensa- 
tion, Bombay, and was received by him 
on March 28, 19/7, being No 38-1351 ın the 
Inward Register of that office (Ex 21)."] 

Messrs. Y. V. Bhandarkar and Bhwmp 
&Co, forthe Appellants. 

Mr. Kartakar (with him Mr. P. S. Bakhale), 
for the Respondent. 


JUDGMENT. 

Marten, C. J.—In our interim judg- 
ment of October 1, 1928, we held that the 
learned Commissioner had rightly held 
that the agreement Ex. 11 created the 
relationship of principal and contractor 
between the appellants and one Ahmed 
Ismail, and that, accordingly, the appel- 
lants were liable to pay compensation 
under s. 12 (1) to any workman employed 
by their contractor Ahmed Ismail and that 
the respondent Jaffer Rasool was sucha 
workman, We, however, remanded the 
case for further evidence on the point 
taken by the appellants that no notice as 
required by s. 10 of the Act, had been 
given. We have now the findings record- 
ed by Mr, Gennings, the present Commis- 
sioner and the successor of Mr, Patwardhan, 
who heard the case originally. 

The more material facts appear to be as 
follows:—“The accident was on February 
23, 1927. It was aserious one and ultimate- 
ly resulted 1n the workman losing his right 
hand He was sent to hospital by the 
engineer in eharge ofthe faetory, and was 
in the hospital asan indoor patient for 
some forty days and asan out-patient for 
some further three months, His occupation 
is that of a cooly and his standard of 
intelligence may be taken to be that ofan 
ordinary cooly in default of evidence to 
the contrary. 

Then, on March 28, 1927, which was 
within the forty days or so during which 
the workman was an in-patient, he sent 
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three letters by his agents the Bombay 
Claims and General Agency. The fiet 
letter, Ex. 20, was sentto the "Propr:etors 
of the Fibre Aloes Factory, Powai Estate, 
Kurla,” by registered post. That letter 
subsequently came back with the endorse- 
ment ‘Left’ on ıt, One can see from the post- 
marks, that 16 was sent from Bombay on 
March 28, and that it reached  Xurle 
originally on the 29th. The appe lante' 
complaint 1s that they were not liv:ng in 
this factory and that they had let it out 
to their contractors Be that as 15 may, 
they in the agreement Ex, ll, described 
the factory as belonging to the Powai 
Estate, accordingly the normal piace to 
send a notice would be to the fac.ory of 
that estate. Therefore, in my opinion, this 
notice complied with s, 10 (3) of the act for 
it was sent “by registered post adaressed 
to...any office or place of business of the 
person” on whom it was to be served The 
proprietors of the Powai Estate coud and 
should have made arrangements tor cor- 
respondence to be forwarded to them, 
supposing they were living elsewhere. 

In addition to this notice the -espon- 
dents’ agents sent a copy of it, Ex. 21, to 
the Oommissioner for Workmen's Oom- 
pensation. That was duly received. 

They also sent another letter in similar ^ 
terms Ex. 17, addressed to “tha Pro- 
prietors, the Fibre:Aloes Factory, Powai 
Estate. c/o. Messrs. Bhimji & Cə., Soli- 
citors, Bombay.” It is alleged by tha 
appellants’ solicitors that (they aid nof 
receive the letter till April 21. Why they 
did not, does not appear. At any rate, 
they waited till May 9, before they replied 
by their letter, Ex. 19, saying taat this 
letter had been delivered at their cffice on 
April 21, and they repudiated tha cleim 
of the workman and stated that he was 
notin their client’s employ. We have nof 
got the envelope of the letter sent to 
c/o Messrs. Bhimji & Oo., and 16 18 cone 
ceivable that that letter found its way in 
due course to the Proprietors, tha Fibre 
Aloes Factory, Powai Estate, and was 
handed over to Messrs, Bhim]i & Co. later 
on But that 18 guess-work. 

Now, that being the position isis cons 
tended first of all, that notice of the 
accident was not given “as soon 38 prac« 
ticable after the happening  zhereof" 
within the meaning of s. 10(1). In our 
opinion, on all the facts of this particular 
cas notice was given as soon as practicable 
after the accident happened. Tne mag 
here was a cooly, and presumably entirely 
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ignorant of the Act, and he had this terrible 
‘injury to his person for which he was 
. detained for more than forty days in 
hospital. Notwithstanding this he gavea 
notice at or about the time he left the 
hospital. Having regard then to all 
the facts of the case, and bearing in 
mind that this isa new Act—we think that 
this notice complied with s. 10 (1) 

In saying this weapperciate that the agents 
«who acted on behalf of this workman have 
.made blunders which have prejudiced his 

case. For instance in the plaint that was 
put in ıt was stated originally in para, 
4 that notice of the accident was given as 
soon as practicable. But the word “not” was 
afterwards inserted in ink, and one must 
presume that ıt was there when the work- 
man put his chumbimpression on the 
document. On the other hand he does 
say in paragraph 6: — 

“The applicant took the following steps to 
‘secure settlement by agreement, mz; the 
-opposite party was requested either to depo- 
sit compensation or to settle thematter by 
agreement but it has proved impossible 
‘to-settle the question in dispute, because 
‘they have denied liability to pay any com: 
pensation.” 

I think then that para. 4 should be 
read along with para 6 and the rest 
‘of this document and that the question 
«whether notice was sent as soon ‘as practic- 
table is really one for a lawyer to decide, 
‘and that under all the circumstances of 
‘this particular case the appellants have not 
been damnified or misled by this wording 
in para. 4 taken by itself. 

; But letme suppose for the sake of argu- 
ment that notice as soon as practicable 
under s. 10 (1) was not given. Then 
the next point is whether 1t was open to the 
Commissioner under the next proviso 
to excuse the delay, if he thought that the 
failure to give notice was due to sufficient 
causa, In fact Mr Patwardhan thought 
there was sufficint cause, but unfortu- 
mately forthe workman, he has given as a 
reason one which itis difficult to substan- 
tiate viz, that the engineer in charge had 
-notice and thatthe failure to give notice 
was due to the fact that the con- 
tractor had thus full knowledge of ıt But 
all that is proved is that the engineerin 
‘charge had full notice. The further find- 
ings of Mr. Gennings are that the contrac- 
tor did not receive any oral notice of the 
accident at or about the time of the accident 
although the engineer in charge did receive 
notice of the accident. It may here he 
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observed that according to the evidence 
of the workman he looked upon Husem, 
the engineer incharge as owner but knew 
that the contractor was living at Surat. 
In fact he had only been working there 
for two days. He also said in cross-axami- 
nation — 


. "When the accident happened the 
engineer was there. I requested him as 
proprietor.” 


Assuming then that the actual cause put 
forward by Mr. Patwardhan cannot itself be 
supported, 18 there anything else in the 
ease which whould enable the failure to be 
exeused under tbis proviso. Ib has been 
first of all, argued as a point of law that 
if no noticeatallhad been given, then the 
provisocould not apply as it contemplat- 
ed acase where some notice 18 given al- 
though not in time. Asfar as this point 
i8 concerned we hold that ın fact, notice 


‘was given hereand in due time, and that 


even if ıt was not given in due time 
yet it was given And speaking for myself 
Lam prepared to go one step further, and 
to say thatthe proviso would apply even 
supposing no notice whatever had been 
given. In other words, if no notice at all 
has been given, then notice has not, I think, 
been given in due time" within the mean- 
ing of the proviso. 

The next point is whether the failure to 
give notice within due time was due to 
sufficient "cause" We have already held 
that, in our view,1f was given 88 soon 88 
practicable, It follows, therefore, that in 
our view even if notice was not given as 
soon as practicable, there was at any rate 
sufficient cause for not giving it in due 
time within the meaning of the relevant 
proviso. One must here bear in mind the 
circumstances of this serious injury to the 
‘workman; the length of time he was in 
the hospital, that he gave formal notice as 
soon as he was out: and that the engineer 
1n charge of the factory had at this time full 
notice of this injury. 

Under all those circumstances, we do not 
think ıt necessary to send this case back 
again to the Commissioner in order to have 
what I may call, "the 2's dotted and the t's 
crossed,” particularly as the original Com- 
missioner who heard the case 18 not now 
available, We recognise that these work- 
men's compensation cases cannot be conduct- 
ed with the same precision and the same 
fromsof pleadings and so on as one would 
expect in the High Court. Taking then a 
general view of the case and looking at all 
the factsincluding the fact now established 
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that written notices were given within the 
meaning of the Act on March 28, 1927, we 
think that the workman did all that he 
could fairly be required to do, and that 
justice does not require us to remand the 
matter a second time to the Commissioner 
on the ground that he is the person who has 
to be satisfied and not this Appellate Court. 

Under all the circumstances of the case, 
then, we think the fair order will be to dis- 
miss the appeal with costs. 

Murphy, J.—I agree. 

A, Appeal dismissed 


BOMBAY HIGH COURT. 
Firsr O1vin Appear No. 8 oF 1926. 
January 9, 1929. , 
Present:—Sir Amberson Marten, Kr., Ohief 
Justice, and Mr. Justice Patkar. 
APPA DADA PATIL AND ANOTRER— 
DEFENDANTS— APPELLANTS 
versus 
RAMKRISHNA VASUDEO JOSHI AND 
ANOTHER— PLAINTIFF AND DEFENDANT 
— RESPONDEN1S 

Contract Act (IX of 1872),ss. 28, 48, 245, 246— 
Companies Act (VII of 1918), s. 4—Unregistered 
partnership of more than 20 persons—Suit by third 
party to enforce claim, whether maintainable—Liabil- 
ay of active partners—Suit for partnership debt— 
All parties, whether necessary parties—International 
law—Contracts, law applicable to—Limitation Act 
(IX of 1908), Sch. I, Arts. 62, 85—Mutual open and 
current accounts—Limitation. 

The illegality of a partnership is nota valid defence 
to an action by a stranger, to enforce a demand 
arising out of a transaction entered into by him 
with the partnership in ignorance of its illegality, 
[p. 583, col 2.] 

In re, South Wales Atlantic Steamship Co. (4) and 
Doolan v. Midland Ry. Co. (5), relied on. 

Greenberg v. Cooperstein (1), Mewa Ram v. Ram 
Gopal (2) and Madan Lal v. Janki Prasad (3), referred 
to 


Persons who are actively interested in the partner- 
ship and carry on the business of the partnership will 
at any rate be personally liable to persons whom they 
have induced to enter into business dealings with 
the partnership. [p. 585, col. 1.] 

A suit for a partnership debt can be instituted 
against some of the partners alone as the liability 
of partners is joint and several. fp. 5x6, col. 2.] 

Lukmidas Khimji v. Purshotam Haridas (9) and 
Motilal Bechardass v. Ghellabhai Hariram (10), fol- 
lowed, : 

An unregistered partnership of more than twenty 
persons who had their head office in British India 
had a branch shop in Sangli, a Native State. A trader 
in Miraj State who had certain transactions with the 
Sangli shop sued in British India to enforce a 
demand arising therefrom: 

Held, that the transactions were governed by the 
law of the Sangli State, and inasmuch as the Com- 
panies Act was not in foree in Sangli and the partner- 
ship was not illegal under that law, the plaintiff's 
suit was maintainable. fp. 582, col. 1.] 


The plaintiff opened his khata in a shop in August, 


1918, on paying down to his credit Rs. 9,000 to 
purchase and sell goods through the agency of that 
shop. There were many subsequent dealings which 


. wiped out the deposit, and there was a balance in 


the defendants’ favour. The dealings continued for 
a year anda half. In the final account the balance 
was again in the plaintiff's favour and the plaintiff 
filed a suit for the balance in October 1922: 

Held, that the accounts were mutual, open and 
current accounts and the suit was not barred. [p, 
585, col. 1.] 

First appeal from a decision of the First 
Class Subordinate Judge at Satara, in Suit 
No. 978 of 1922, 

Mr. K.N. Koyaji, tor the Appellants. 

Mr. K. H. Kelkar, for Respondent No. 1. 


JUDGMENT.—This case involves a 
large number of interesting points which 
Counsel have had some difficulty, not un- 
naturally, in dealing with. It is an unusual 
case on which specific authority, is scanty 
and at the outset a point arises which does 
not seem to have been taken in the Court 
below. The suit is in form a simple one, 
namely, by the plaintiff for the balance 
of an account in cross-dealings in goods 
and money between him and the 13 defend- 
ants and some others. He pleaded, and 
it isa fact, that he deposited in the first 
instance a sum of Rs. 9,000 on August 16, 
1918. Then followed sales and purchases by . 
him through the defendants, the result c^ 
which was that by the 23rd October, S 
Rs. 5,552 were due to him. 

I have said "defendants," but therein 
lies one of the difficulties. The shop, to 
use the plaintiff's expression, with which 
he was dealiog, was called “The Dudh- 
gaon Vyapari Mandal,” or “The Dudhgaon 
Commercial Association." The defence is 
that this Association consisted of for more 
than 20 persons at all material dates, and 
that accordingly it was illegal under a. 4 | 
of the Indian Companies Act, and that, 
therefore, neither the Association itself nor | 
the individual defendants are liable. The 
Jearned Judge found that the Association 
was an illegal Associaiton, but he held 
that defendants Nos. 1, 2 and 3 were liable 
to the plaintiff, because they were res- 
pectively the promoter, the manager and 
the chairman of the Association, and that 
accordingly by analogy toss, 245 and 746 of 
the Indian Contract Act relating to holding 
out in partnership matters, they were liable 
to third persons like the plaintiff, 

Now at the outset thereis a point not 
taken inthe Court below, but which requires. 
to be dealt with. It is this: The plain- i 
tiff himself was a trader in the Miraj State, 
The. shop in question with which he dealt 
was within the Sangli State, which is a 


582. ; 
‘Wative State. It is true that the defend- 
ants reside at Dudhgaon in British India, 


and that the Sangli shop, with which the. 


plaintiff dealt was, under the control: of 
or was a branch of the Dudhgaon shop. 
-But that raises this point. Assuming for 
the sake of argumentithat an Association of 
more than 20 persons was illegal in Dudhga 
on in British India, would a similar business 
carried on by them in a Native State be 
illegal according to the law of the Native 


Gtate ? : 


In the first place, the Indian Companies ' 


Act on the face of it by s. 1 (3) extends to 
: the whole of British India including British 
Baluchistan and the Santhal Parganas. 
There’ is nothing in the case before us to 


show that in the State-of Sangli, orasa. 


‘matter of fact in the State of Miraj, the 
. Indian Companies Act applies. 

Further, the transactions were all effect- 
ed with the Sangli shop, and the accounts 
"were sent from the Sangli shop. I refer 
in particular to the accounts, Exs. 92,.93, 
94, 95 and 96. Those were the pattis or ac- 
counts sent from the Association to. the 


- plaintiff, giving credit for the moneys 
“ received and debiting the plaintiff with 


oods supplied to him. That being £o, I 
Mould hold on the facts of this case that 

e transactions between the plaintiff and 
this Sangli shop were governed by the 
law-of the Sangli State. If that is so, 
then the Indian Oompanies Act does nof 
apply to the Sangli State, and I do not 
think that the Association or the members 
forming it were committing an illegal act 
so far as the State of Sangli was con- 
cerned.^ >` 

. It may be that in proceedings inter se 
between the members of the Association 
itself different questions would arise as to 
the legality of the acts of its members 
or agents who had acted in this way; but 
in a contract for sale or purchase in the 
Sangli State alone, and governed by the 
law of Sangli, I do not think that it is 
a valid defence that by the law of some 
other ‘country the defendants ought not 
to have traded in numbers of this sort.’ 


' It is only right to say that this point 


was taken by this Bench atithe end of 
the case, and, that, to some degree, we 
have to give an off-hand opinion on it. 
That last observation applies also to some 
other points in the cise, because owing 
to the press of litigation in this Court 
we have largely to depend on the industry, 
of Counsel in citing to’: us the relevant 


vt 


authorities and raising the material points 


S 
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of law. But nevertheless it seems to me 
that one valid answer to the above defence 
of the présent appellants is that the Indian 
Companies Act did not apply to the transac- .' 
tions in question in the Siate-of Sangli. 


^ But putting that point on one side, and 


assuming for the sake of argument that 
the Indian Companies Act did apply, the 
evidence is unsatisfactory as to precisely 
when this Association was formed, and 
when it first consisted.of more than 20 
members. It has to be borne in mind that 
the present appellants are only defend- 
ants Nos. 2 and 3. Defendant No. lis not 
before us. And so faras I am aware, none 
of the books or the ordinary accounts of 
the Association have been put in evi- . 
dence in this case. Apart then from certain 
correspondence and the statement Ex. 100, 
filed in the Subordinate Court, and the 
evidence of the plaintiff and his witnes- 
ses, there is nothing, I think, to answer 
this question of fact as to the precise 


‘date of the formation of the Oompany. ` 


The evidence of the plaintiff is in effect 
that he dealt with the "shop" and that he 
dealt actually with defendants Nos. 1 to 
6 in the shop. But in the course of the 
case, the plaintiff did that which has often 
been adversely commented on in the Privy , 


-Council, for he proceeded to call :defend- 


ant No. l as his own witness. He obtain- 
‘ed no leave to cross-examine, and in fact 
defendant No. 1 makes several statements. 
about the formation of the Company and 
itg history which.may be true or may. 
not be true. In partieular there is the 
statement put in as Ex. 100 which was 
This statement . 
was made in May or June, 1921, and if 

that statement is accepted, then it would 
appear that there were more than 20 mem- 
bers of this Association at the date, at any 
rate, when the plaintiff began his business 
with the defendants. I would referin par- 
tieular to para. llof his evidence where 
defendant No. 1 says that "the number of 
share-holders. up to Shrawan 1840 (August. 
September 1918) was 89, the amount being 


. Re. 7,975." 


In that state of the evidence, I propose 
to deal with the remaining points on the 
assumption that the defendants havé made 
out their case tbat this was an illegal 
Association as it consisted of more than 
20 members. This is further borne out 
by the manner in which the issues have 
been framed, in particular issue No. 1 which 
gays that the Association “was not register- 
ed according to law." Let that be so. l 
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Then the next question is whether the 
plaintiff would be entitled to recover from 
this illegal Association, the goods he 
entrusted to them or the price of those 
goods, or alternatively the money that 
he deposited with them. I put it in 
that alternative form because he paid 
Gertain sums in cash, and he also either 
sent to them or sold to them certain goods. 
Here it is important to remember in the 
first place that we are not dealing with a 
dispute between members of an illegal 
Association inter se, This is nota suit by 
one member of an illegal Association to 
wind up the Association or to recover 
his subscription or to recover his share of 
the assets of the illegal body. Still less is 
it a case where an illegal Association is 
itself suing to obtain the benefit of the 
contract which it has entered into, But 
even in a case between members of an illegal 
Association it was recently held by Mr. 
Justice Tomlin in Greenberg v. Cooperstein 
(1) that notwithstanding thatthe Associa- 
tion may be illegal, the Court is not debar- 
red from affording relief to the members 
asking for the return of money paid into 
the hands of agents for applieation fór an 
ilegal purpose, by granting an account., 
The learned Judge says at page 665:*—“I 
do not myself believe that the law is so 
powerless that when money is in the handa of 
persons who have received it for application 
for an illegal purpose, it cannot protect the 
contributors or enable them to recover it 
before it has been applied for this illegal 
purpose." ' 

Then at page 666* he says:— “I am happy 
to think that the law is not so feeble that 
it cannot protect the subscribers by ordering 
an account; but in saying this, I am 
expressing no opinion as to what will take 
place after the account has been taken and 
by what means if any the defendants may 
discharge themselves of the money they 
have received.” 

My brother Patkar, has drawn atten- 
tion to two recent decisions of the Allahabad 
High Oourt, one in Mewa Ram v. Ram 
` Gopal (2) and the other in Madan Lal v. 
Janki Prasad (3). In the former of these 
two cases, the majority of the Judges held 
that in the case of an illegal Association 
of that sort, none of its members can sue in 


em (1926) Oh. 657; 95 L. J. Ch. 466; 135 L. T. 


(2) 97 Ind. Cas. 90; 48 A. 735; 24 A. L. J. 717; A. L 
R. 1926 all. 591 


(3) 100 Ind. Oas. 50; 49 A. 319; A. I. R. 1927 All. 487; 


25À.L. J. M6. — ^ 
*Pages of (1926) Ch.—,Ed.] 
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a Court of Law for partition of the existing 
assets, In the other case this decision was 
followed, and the Bench decided that even 


- though it was inconsistent with Greenberg's 


case (1) they would follow their own proce- 
dure. That interesting point may be left for 
decision by our High Oourt at some future 
date, if and when it arises. 

As I have already stated, we have to deal 
with a case of a third party and not with the 
members inter se Now here the authori- 
ties give some indication that a third party 
is not necessarily defeated by an illegality 
in the constitution of the body with which 
he is dealing. For instance in Lindley on 
Partnership, 9th Edition at page 140, itis 
88id:— 

“The illegality of a partnership affords 
no reason why it should not besued. It 
cannot indeed be effectually sued by any 
person who, being aware of all the facts, 
seeks to enforce a demand arising outofa 
transaction tainted with the illegality which 
affects the firm; but the illegality of ths 
firm does not per se afford any answer toa 
demand against it, arising out of a transac- 
tionto which it is a party, and which 
transaction is legal in’ itself. Unless the 
person dealing with the firm is particeps 
criminis, there can be no turpis causa to 
bring him within the operation of the rule 
ex turpi causa non oritur actio; and he, 
not being implicated in any illegal act 
himself, cannot be prejudiced by the fact 
that the persons with whom he has been 
dealing are illegally associated in partner- 
ship.  , 

Some support for that proposition is 
obtained from the judgment of Lord Justice 
Mellish in In re South Wales Atlantic 
Steamship Co. (4). There it was held that 
a winding-up order could not be obtained 
against an illegal company, But Vice- 
Chancellor Malins at the end of his judg- 
ment says (page. 772*):—- 

“The result will be that, having given 
credit, they must recover the money from 
thoseto whom they gave credit. If they 
make out a case against them all, and estab- 
lish a liability, they will get it at law, but 
it is impossible for them to do so under the 
machinery of this Act (namely, the Com- 
panies Act).” 

And then Lord Justice Mellish at page 
781* says:— 

“I should be very unwilling to hold, 
unless I find myself absolutely compelled 


(4) (1876) 2 Oh. D. 763; 46 L. J. Oh. 177; 35 L. T. 
94. 
#Pages of (1876) 2 Oh.D.C[Ed] |^ — 
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to:do-so, that a. purely innocent person who: 
` employs a. partnership : of ‘this kind can be. 


prevented from’ maintaining an action 


against’ all: the members of it who are, 
practically interested in ‘it, because, without, 


his knowing it, they happen to be more than 
twenty. Suppose a common ordinary 
partnership were carrying:on this businegs, 
itseems tome a very extraordinary thing 
that a creditorshould have any obligation 
put: upon him .to inquire whether the 
partners were more than twenty or not." 


“In Doolan v. Midland Ry. Co:.(5) the plain- 


| tiffDoolan sued the company for negli- 
.-. gence incarrying“his cattle on one of their. 
.Sieàmships:: "The -defence in the lower 
Court was that the Railway Company :had. 
no power fo carry:on a steamship business, 
and therefore thatthat part of their business 
was illegal, and they:were-not liable. 
asto. that 
(page 806*);— : ; 
. "It is impossible to suppose. that the 
Legislature intended those Companies who 
were wrongfully. working steamers to be in 
a:better position than: those’ who were 
rightfully working them; and the Act should 
not -be so. construed if the words permit 
of'any other construction. And even if the 
words compelled this construction, I think 
the Railway could not set up its own wrong, 
against a plaintiff who .contracted with the 
Oompany in innocence and ignorance. Doolan 
and the Midland. Railway Company are not 
. $n.pari delicto, ' Doolan ' might perhaps set 
up.against the Midland Railway Company 
that it was acting illegally, if it would in 
any:way help.him (which I do not think itin 
any way could), but it does not liein the 
mouth of the-Railway Company to set up its 
illegality, even if it would help it, which I 
do not think it.would.” k 
-. Then I may refer to another case of West 
London. Commercial Bank v, Kitson (6). There 
the Directors of the Company had accepted 
certain: Bills of Exchange ‘on behalf. of the 
Company signing their. own names as direc- 
tors; Whereas in fact the: Company had no 
power to accept. bills. It was. there held 
that the.defendants. were personally liable 
as by. their. acceptance they represented 
that they: had authority to accept on behalf 
ofthe Company which being^a false rep- 
reseniaion of a matter.of fact and: not of 
law, gave a cause of action to the. plaintiffs, 


< (80877), 2, A. Q; 192; 37. L. f. 317; 25 W. R, 
(6) (1884.13 Q; B.D; 36053-LcJ. Q. B. 345; .50 L. 
R. 157. 


"T. 656; 32 W. n. 1 
~ *Page of (1877) 2 BOE] 
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'" (8) (1921) 2K. B. 351: 90 
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who had acted upon it. © That :to. some 
degree is more like our gg, -245 and: 
246 of the Indian Contract Act on which the. 
learned trial Judge relied by analogy, ` 

That being so, Í do not. think that I anh 


„troubled by cases such as thàt of Manekji: 


Sorabji v.C. N. Cama (7) because that was 
a case.brought by a memberof a Company,. - 
namely, a transferee of shares to compel the: 
Directors to give up the share certificates: 
which had come into the possession of the 
Bank or alternatively for damages. That. 
was not a case ofa third party. That-case 
more resembles the case already referred-to 
before Mr. Justice: Tomlin, and those two 
cases in the Allahabad High Court, . E 
The diffieulties on this branch of the law: 
are exemplified by the decision of Mr. Jus- 
tice McVardie in J effrey & Co. v. Bamford: 
(8) where the learned Judge goes -at length. 
into the authorities dealing with the posi- 
tion of a betting partnership, and to what, 
extent remedies would lie in a partnership. 
of that nature, The case-law is also. dealt, 
with at length in the dissenting judgment: 
of Mr. Justice Sulaiman in Mewa Ram v. 
Ram Gopal (2) which I have already refer- 
red to. But even in that case Mr. J ustice 
Walsh thought that there was no case either 
in India or in England on all fours with 
the one then before the Oourt. And so far. 
as the arguments in the present case extend, 
we have not been referred to any cage which 
is precisely on all fours with the one we 
have to decide to day. It does not mean 
that there is no such:case if a further search 
was made, but we have to deal with this 
appeal as itis presented -to us, Gre tay E 


` Doing that, we have to decide whether in 
law a suit of this nature would lie bya 
creditor. The conclusion I have arrived at 
isthat it would, And cértainly if^ Mr: 
Justice: Tomlin's view in Greenberg v. 
Cooperstein (1) iscorrect, then a fortiori 
the caseof a creditor should succeed. 1 
should have made it plain that it is not 
shown here that the plaintiff was aware of 
the illegality’ of the Association, nor is it 
shown that he was ‘informed that its 
members numbered more than twenty. In 
my judgment the plaintiff was induced by 
the invitation held cut to him by the first 
three defendants in particular to trade 
with the Association. In that respect I 
may-refer to'the two invitaiions-Exs. 9] and 


“(D 3B: B-0- R. Q. 6.159, 2 02v 
.J. K. B. 664; 125 L. T. 
348; 65 S. J. 580;37 T. LR. 601 -4 eo tod 
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97, which were sent out, the first one signed 
by defendants Nos, 1 and z and the second. 
signed by defendants Nos. 1, 2 and 3. - 

Next as to the liability ofthe present 
appellants, defendants Nos. 2 and 3 it is 
said that defendant No. 1 was the respon- 
sible man, and that they ought not tobe 
madeliable But it is clear tomy mind on 
the evidence before us that the one was the 
manager and the other the chairman of the 
shop. The invitations ‘bear that out, and 
so does the other evidence in the case. I 
am satisfied, therefore, that the learned 
Judge was correct in holding that all these 
three men were actively interested in the 
shop, and in carrying on the business which 
was transacted with the defendants. It 
seems to me, therefore, that even if this 
was an illegal partnership, they at any rate 
are liable to the plaintiff. 


It is next stated that the plaintiff could 
not sue some of the members of the partner- 
ship. But it is not necessary to sue all 
partners as far as this Court is concerned. 
The contention to the contrary has been 
negatived by high authority, to which my 
learned brother will refer, Accordingly 
there is nothing in that point. 


Lastly, it was urged that in any event the 
claim was barred by limitation. That 
depends on whether the suit is one for the 
original deposit of Rs. 9,000 or for an 
account in respect of it, or whether it is 
really for the balance due on a mutual, 
open and currentaccount. When one looks 
at the pattis that have been put in, it is 
clear to my mind that the original deposit 
of Rs: 9,0U0 has long since been accounted 
for by the defendants as the result of the 
earlier transactions, and that onthe con- 
trary, there was for some time afterwards a 
substantial balance in the defendants’ 
favour and that it was only inthe final 
account that the balance turned once more 
in favour of the plaintiff. I refer to the 
accounts, Exs. 92 to y6. Further, if these 
are looked atcarefully, it will beseen thatthe 
balance of one account was carried as the 
opening item on the credit or debit cide of 
the next accountand soon. Tomy mind, 
therefore, it is clear that there was here, 
particularly having regard to the large 
number of cross items, a mutual, open and 
current account between the parties. . That 
being so, the proper article to apply, in my 
opinion, is Art. $5, and not Art. 62 of the 
Indian Limitation Act which we were in- 
wited to apply. On this -basis the suit is 

* within time, 
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Under these circumstances, the : conclu- 
sion that I have arrived at is that the 
decision of the learned Judge was correct. 
Consequently, this appeal must be dismiss- 
ed with costs. 

The cross-objections are allowed, and 
interest is to be awarded at 6 per cent. on 
the principal sum, namely, on Rs, 5,103-11-9 
from the date of the suit to payment. 
This will beas against defendants Nos. 2 
and 3. Defendant No.1 has not been served 
with the cross-objections and consequently 
as regards him the original decree will 
stand. Defendants Nos. 2 and 3 will pay 
the plaintiff's costs of the cross-objections. 

Patkar, J.—In this casethe plaintiff 
sued to recover the balance ofan account 
with the defendant Oompany having its 
head office at Dudhgaon. The branch office 
conducted business in Sangli, a Native 
State. The plaintiff's suit is resisted first 
on the ground thatthe defendant Gom- 
pany.was formed in an illegal manner and, 
therefore, the suit was not maintainable 
against it, and secondly, on the ground of 
limitation. The learned Subordinate Judge 
held that the defendant Company was an 
illegal Association within the meaning of 
8. 4 of theIndian Companies Act but de- 
fendants Nos. 1, 2 and 3 were liable to the 
plaintiff's claim on the analogy ofas. 245 
and 248 of the Indian Contract Act. This 
appeal is filed by defendants Nos. 2 and 3. 
Defendant No. 1 has not appealed. 

The first question, therefore, arising in 
this appeal is whether the present suit is 
maintainable against defendants Nos. 1, 2 
and 3. The contention raised on behalf of 
the defendants is that the suitis not main- 
tainable on the ground that the Oompany 
was illegal within the meaning of s. 4 
of the Indian Companies Act, The 
business was conducted in Sangli,a Native 
State, and it has not been shown to us that 
the Company would be illegal according to 
the law prevalent in the Sangli State. 
Assuming, however, that the prohibition 
contained in s. 4 of the Indian Companies 
Act is applicable to a trading Company in 
Sangli, the question is whetherthe plaintiff's 
suit is maintainable on the ground 
that he wasignorant of the illegality affect- 
ing the defendant Company. The evidence 
in this case is not quite clear asto whether 
the Oompany was illegalatthe time when 
the plaintiff opened his transactions with 
the defendant Company. Defendant No. 9 
bas not gone into the witness-box, and de- 
fendant No. 1 was examined on behalf of 
the plaintiff. Taking the evidence of defend- 


un 
' 
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ant No. 1 as rue, it appears that! in 
Shravan 1840 (about September, 1918) when 
the plaintif entered into transactions with 
the defendant Company, the number of the 
share-holders was 89. -If that evidence is 
. accepted, it would follow that the Company 


V. BAMKRISBNA VASUDEO, 


was illegal within the meaning of s. 4 of the , 


Indian Companies Act asthe number of 
partners was more than twenty. 


But the -question still remains whether 
the plaintiff, who entered into transactions 
with the defendant Company in ignorance 
of the circumstances which resulted in the 
illegality of the defendant Oompany, can 
be non-suited with regard to the transaction 
which he entered into with the defendant 
Company bona fide and in ignorance of the 
facts. In Mewa Ram v. Ram Gopal (2) it 
was held that when an Association, formed 
for the purpose of gain, is unregistered, 
although under the lawit ought to have 
been registered, and the businessof the 
Association has been going on for some 
years none of its members can sue in a 
Court of Law for partition of the existing 
assets. The decision of the Allahabad High 
Court does not appear to be consistent with 
the decision in Greenberg v. Cooperstein 


(1. The pcint, however, came for decision’ 


subsequently before the Allahabad High 
Court in Madan Lal v. Janki Prasad (3) 
where the previous decision in Mewa. Ram 
v. Ram Gopal (2) was followed on the 
ground that the well-known rule, that where 
all parties were equally in fault the law 
favoured kim who was actually in posses- 
sion, was applicable even to a claim for 
partition where the plaintiff claimed to be 
in joint possession with the defendants. 
These cases do not apply to the facts of 
the present case where the plaintiff is not 
a member of the illegal partnership, but 
is a stranger who entered into the transac- 
tions with the defendant Company bona 
fide and' in ignorarca of the facts which 
affected the legality of its constitution. It 
is laid down in Lindley on Partnership, 9th 
Edition, at page 140:— . ` 

üE"The illegality of a partnership affords 
no reason why it should notbe sued. It 
cannot indeed ke effectually sued by any 
person who, being aware of all the facts, 
seeks to enforce a demand arising out of a 
transaction tainted with the illegality which 
affects the firm but the illegality of the firm; 
does not per se afford any answer to a 
demand against it, arising out of a transac- 
tion to which it is a party, and which 
transaction is legal initself. Unless the 
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person dealing with the firm is particeps 
eriminis, there can be no turpis causa to 
bring him within the operation of the tule 
ez turpi causa non oritur actio; and he, not 
being implicated in any illegal act himself, 
cannot be prejudiced by the fact that the 
persons with whom he has been dealing are 
illegally associated in partnership. So, ifa 
partnership or Company has been establish- 
ed by fraud, and persons have been. induc- 
ed to join it by falee and fraudulent re- 
presentations, still the fraud so perpetrated 
affords no answer to a ereditor of the firm, 
unless that creditor has himself been 
party to the fraud." 

This view is supported by the judgment . 
of Mellisb, L. J.. in In re South Wales 
Atlantic Steamship Co. (4) &nd by the judg- 
ment of Lord Blackburn in Doolan v. 
Midland Railway Co. (5). 

I think, therefore, that the plaintiff being 
a stranger and not a member of the part- 
nership can maintain a suit to recover the. 
balance due on an account of the transac- . 
tions with defendants. . 

It is urged on behalf of the appellants 
that the suit is not maintainable against 
the defendants in this case as the liability ,' 
was incurred by the persons who constitut- 
ed the partnership and are not all joined . 
as defendants in the euit. But under s. 43 
of the Indian Contract Act and according 
to the decisions of this Court in Lukmidas 
Khimji v. Purshotam Haridas (9) and 
Motilal Bechardass v. Ghellabhaj Hariram 
(10) a suit can be maintained against some 
of the partners, for the liability is joint 
and several. In this connection I may also 
refer to the cases of Mathuradas Canji v 
Ebrahim Fazalbhoy (11), Narayana Chetti 
v. Lakshmana Chetti (1z) and Muhammad 
Ismail Khan v. Said-ud-Din Khan (13). 
I think that the objection urged on behalf 
of the appellants on this point is not 
sustainable, 

“The last point.urged on behalf of the 


‘appellants is that the suit is barred by 


limitation and reliance is placed on Art. 62 
of the Indian Limitation Act. The account 
produced in this case clearly shows that it 
was a mutual, open andcurrent account 
between the plaintiffand the defendants. 


(9) 6B, 700. : 

(10) 17 B Gat p. 11. 

(11) 105 Ind. Cas. 305; 29 Bom. L. R. 1296 
1314; 51 B. 986; A. I. R. 1927 Bom. 581. 

(12) 21 M. 256. " 

(13) 104 Ind. Cas. 700; 9. Lah. 217; A. I, R. 1427 Lah; 
818; 30 P. L. R. 149, 


at p. 
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There were transactions on each side 

` creating independent obligations on the 
other and the balance has shifted from one 
side to the other. I may refer in this con- 
nection to the cases of Satappa Jakappa 
v. Annappa Basappa (14) and Ganesh v. 
Gyanu (15) I think, therefore, that the 
proper Article applicable, tothe present 
ease ia Art. 85 of the Indian Limitation 
Act and that the suit is within time. 


On these grounds I think that the 
decision of the lower  Oourt is correct 
and this appeal must be dismissed with 
costs. : 


The  eross-objections are allowed as 
against defendants Nos. 2 and 3 only with 
costs and interest is awarded at 6 per cent. 
on Rs. 5,103-11-9 from the date of suit till 
pay ment. ; : 
` Appeal dismissed and Cross- 

objections allowed. 


“he 


(14) 76 Ind, Oas. 115; 47 B. 128;.24 Bom. L. R. 1284; 
A. I. R. 1923 Bom, 82. | 
(15) 22 B. 606, 


BOMBAY HIGH COURT. 
Orvin ÁrPLIOATION No. 1085 of 1928, 
March z6 1929 
Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Murphy. 
Tag GOVERNMENT PLEADER 
—PETITIONER 
versus 
SIDDICK H. SHAtK H—Opponent, - 
Legal Practitioner—Advertising and canvassing 
for work—Professional misconduct. 
Advertising is unprofessional conduct on the part 
of .a professional man such as a Pleader or an 
Advocate or a Barrister. This indeed is a leading 
distinction between professional men on the one 
hand and those engaged in trade or business on 
the other hand, and it is of importance that that 
distinction should be maintained. |p. 588, col. 1.] 
Where a Pleader who was authorised by a Dis- 
trict Judge to examine accounts of certain specific 
wakf properties sent out circular postcards to the 
public stating in effect that he had been authorised 
to generally examine accounts of wakf properties and 
to issue certificates : ) 
Held, that it was improper conduct on his 
part to issue the post cards and to canvass for this 
articular work in the way he did and that he 
Tad accordingly committed an offence” under s. 26 
of the Bombay Pleaders Act, [ibid] i 
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Mr. B.G. Rao, Assistant Government 
Pleader for tae Petitioner. 

Messrs. M. B. Dare and H. M. Choksi, for 
the Opponent. 

JUDGMEN'T,.—This is an application 
under the disciplinary jurisdiction ' against 
Mr. Siddick H Shaikh, a District Pleader 
holdiag a sanad lor the Surat District. 
The charge against him is shortly that he 
had been guilty of improper conduct under 
s. 26 of the Bombay Pleaders Act inasmuch 
as he sent various circular post-cards to the 
publie with reference tothe examination 
of accounts of wakf properties. These post- 
cards are signed by him as High Court 
.Pleader. They are in theform Ex. O, 
and after stating his address and the date 
are as follows; — 

“Respected Sir, 

Greetings. His Honour the District Judge 
of Surat has authorised me to examine the 
accounts of wakf properties and to issue 
certificates, Accounts in respect of wikf 
properties should be filed in the District 
Court before June 30 every year. Fee for 
examining the accounts is one per cent, on 


. the annual income 


Shaikh Biddikbhai Hajibhai, 
High Court, Pleader.” 

It will thus be seen that the Pleader 
gives his address and description. So far 
as the description goes he is not entitled to 
call himself a High Court Pleader. He is 
only a District Court Pleader. But apart 
from that, it is important to observe that 
he? refers to himself in this circular post- 
card asa Pleader. 

Next as regards his statement that he had 
been authorised to examine the account of 
wakf properties and to issue certificates, this 
is inaccurate. The statement means, I think 
that he had been given authority to audit 
the accounts of wakf properties generally by 
an order of the Oourtunder s.6 (2) of the 
Mussalman Wakf Act of 1923. In fact, all 
that he had been authorised -to do was to 
examine the accounts for certain specific 
wakf properties on his separate application 
in each case. No general permission had 
ever been given to him. He had asked for 
it but ithad been refused. 

Next, in his affidavit of March 235, 1929, 
which has just been handed to us he says 
in para. 4 :—“He never meant to say or 
convey that he had general authority to 
audit the wakf accounts as distinguished. 
from special authority, We think, however, 
that the fair meaning of the poat-card is 
that he represented that he had this general 
authority. 


/ 
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The main guestion, however, is, did this 
post-card amount to advertising? The con- 
tention of the: Pleader, when called on for 
his explanation by the learned District 


Judge, was as follows: (Irefer to his 
affidavit of July 28,1938): 


"Advertising by a Pleader is nowhere 
specifically or impliedly prohibited under 
the Pleaders Act or rules thereunder. There 
is, I believe, customary prohibition. I have 
every respect for that custom but I believe 
such prohibition is with regard to legal 
work only. Audit work isnot legal work. 
If ib were so, no non-lawyer should have 
been authorised to do such work." 


As regards advertising, there is no doubt 


that that is unprofessional conduct on the 
part of a professional man such as a Pleader 
or an Advocate or a Barrister. This indeed 
is leading distinction between professional’ 
men on the one hand and those engaged 
- In trade or business on the other hand, 
and it is of importance that that distinction 
should be maintained. Accordingly, if this 
circular post card had merely given the 
address and the name and description of 
this Pleader, it would yet have amounted 
to an advertisement on his part and there- 
fore, to improper conduct. The fact that, 
in addition, he stated that he had been 
authorised to examine the accounts of wakf 
properties and to issue certificates by the 
District Court rather aggravates the case 
than the reverse. Even if auditingis not 
strictly legal work, yet this very fact of 
advertising his readiness to take up that 
work, combined with his statement that 
heis a High Oourt Pleader and seeing that 
this work is connected with the Courts and 
has to be supervised by the Oourts, this 
would, I think, result in his getting an 
improper advantage in legal work over 
his fellow Pleaders, who did not descend to 
such devices, Farther, asI have already 
indicated, we think that his statements as 
to the authority given to him by the District 
Judge,and also as to his being a High Court 
Pleader were inaccurate and misleading. 


. We, therefore, hold that it was improper 
conduct on his part to issue these post-cards 
and to canvass for this particular work in 
the way that he did, and that accordingly 
he has committed an offence under s. 96 of 
‘the Bombay Pleaders Act, 


"The next question is, what course we 
should take to signify our opinion of hig 
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improper conduct. We have considered whe- 
ther it would be proper to suspend his 
sanad for a certain time, but as he is a- 
comparatively junior practitioner we will 
not, on this occasion, take that particular 
course, We think it will ba suffizient, under. 
all the circumstances, to direct that he be 
severely reprimanded, and that as he is not 
present in Court to-day that that reprimand 
be conveyed to him personally in open 
Court by the learned District Judge. We 
further order that he do pay the Govern- 
ment Pleader's costs of this application. 


A. Order accordingly. 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR REVISION 
No. 309 or 1928. 
February 13, 1929. 
Present :—Mr. Justice Mirza and 
Mr. Justice Patkar, 
EMPERO R—AocovsED 
versus 
LAKSHMAN RAMSHET ALWE 


AND OTHERS—APPLIOANTS. 

Criminal Procedure Code (Act V of 1898), ss. 250, 
428 (1) (d), 428, 488, 587 —Cross-examination of pro- 
secution witnesses—Asking accused forthwith to state 
whether he wishes to cross-examine, legality of— 
Non-compliance with s. 256, effect of—Procedure to 
be followed in appeal—Wrong procedure followed— 
Successor, whether entitled to review predecessor's 
order—Reference to High Court, necessity of. i 

The general rule laid down by s. 256, Oriminal Pro- 
cedure Code is to ask the accused to state whether he 
wishes to cross-examine any ofthe witnesses on behalf 
of the prosecution at the commencement of the next 
hearing, and in exceptional cases forthwith if the 
Magistrate for reasons to be recorded in writing so 
thinks fit. [p. 591, col. 2.] : > T 

A Magistrate cannot, however, make it a rule of hig 
Court to ask the accused in every case. after the 
charge, is framed to state forthwith whether he 
wishes to cross-examine-any of the witnesses ex- 
amined on behalf of the prosecution. [ibid.] 

It would depend on.the facts of each case whez 
ther the contravention of s. 256 of the Oriminal 
Procedure Code, amounts to a mere irregularity, of 
procedure or to an illegality vitiating: the trial, -[p. 
592, col. 1.] ' : - m 

Queen-Empress. v. .Nasarwanji (3) and Umaji 
Krishnajt Sonanni v Emperor (4), referred to... ., 


t 
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- Where s. 256, Oriminal Procedure Code, has not 
been complied with by a Magistrate there are two 
Courses open to the Sessions Judge on appeal, 
namely, either to set aside the conviction and 
sentence and order the Magistrate to commence 
‘from the point where the illegality occurred or to 
order a de novo trial. Itis not open to the: Sessions 
Judge to keep the appeal pending and direct the 
Magistrate to record the cross-examination of the 
witnesses and forward the record to him. [ibid.] 


If & Sessions Judge wrongly directs the Magis- 
trate to record the cross-examination and forward 
the record to him, his successor cannot, however, 
review his : order and send the case back to the 
Magistrate to record a judgment after taking the 
further evidence of the witnesses into consideration. 
Ths proper procedure to be followed by him in 
Buch a case is to make a- reference to the High 
Court under s. 438, Oriminal Procédure Code, in- 
voking the revisional power of this Court to correct 
„the error which was committed by his predecessor. 
dp. 592, col. 2] " —  — 

Criminal application against an order 
‘of the Sessions Judge, Ratzagiri, re- 


manding the case for recording evidence 


„on cross-examination of two prosecution 
witnesses, on conviction and sentence 
passed by the First Olass Magistrate at 
„Malvan. 


‘ Mr. G.B.Chitale, for the Applicant. 

Mr. P. B. Shingne, Governament Pleader, 
‘for the Orown. 
‘ JUDGMENT. 

“ Mirza, J.—The applicants were 
‘convicted by the First Class Magistrate, 
"Malvan, of offences under ss. 392 and 341, 
“Indian -Penal Code, and sentenced to various 
-terms of imprisonment and fines. From 
‘their convictions and sentences they prefer- 
‘red an appeal to the Sessions Judge, 
Ratnagiri. Oneofthe grounds they urged 
against their convictions was that when the 
‘charges were framed by the Magistrate the 
‘applicants were not given a proper oppor- 
‘tunity to cross-examine the two prosecution 
“witnesses who were examined in the case. 
It appears that the case was tried before 
“the learned Magistrate as a warrant case. 
"When tliecharge was framed on August 4, 
:1928, the Pleader of the applicants was 
-absent from the Oourt as he was engaged 
‘in another Court. The Magistrate required 
‘the applicants to state forthwith whether 
they wished to cross-examine either of the 
‘two witnesses for the prosecution whose evi- 
idence had been taken. The applicants gave 
a written application to the Magistrate 
asking him to adjourn the hearing as their 
Pleader was under thefimpression that the 
learned Magistrate would not proceed with 
‘the hearing ofthecase forthwith after the 
“charge had been framed but would adjourn 
the hearing.to.a subsequent date when the 
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prosecution witnesses would be cross- 
examined. The Magistrate refused the 
application on the ground that it was his 
usual practice in warrant cases to proceed 
forthwith on the charge being framed with 
the accused of 
the prosecution witnesses and that the 
applicants’ Pleader was well aware of that 
practice. 


Section 256 of the Oriminal Procedure 
Code provides that after a charge is 
framed and the accused claims to be tried 
he shall ke required to state at the com- 
mencement of the next hearing of the case 
or if the Magistrate for reasons to be 
recorded in writing so thinks fit, forth- 
with whether he wishes to cross-examine 
the “prosecution witnesses whose evidence 
has been taken. It is permissible to a 
Magistrate to put the question forthwith 
on the framing of the charge and taking 
of the accused’s plea ‘thereto but if he 


follows that ‘procedure he has to record 


his reasons in writing for doing so and 
those reasons must appear to be cogent 
and adequate. The reason given by 
the learned ‘Magistrate for resorting 
to this procedure is simply that it is his 
usual practice and the accused's Pleader 
should have foreseen thatthe cross-examin- 
ation of the prosecution witnesses would 
be proceeded with on the day the charge 
was framed. That in our opinion isnot 
sufficiently cogent or adequate reason for 
adopting a procedurein this case which 
under the terms of s. 256 is regarded ag 
an exception to the general rule which ig 
to be followed unless there are Special 
reasons in the case to be set out by the 
Magistrate in writing which would. justify 


.bim in making a departure from the usual 


procedure. 


The learned Sessions Judge, Mr. Patkar 
was of opinion that the procedure indi- 
cated in s. 256 of the Criminal Procedure 
Code had not been followed by the Magis- 
trate. He states that according to the 
wording of that section the stage for the 
application of that section was not reached 
on August 4, 1928, when the Magistrate 
called upon the accused to cross examine 
the witnesses. Such interpretation of the 
section omits to take into consideration the 
proviso to the section which enables a 
Magistrate for reasons to be recorded 
by him in writing to follow the procedure 
which the Magistrate in this case did but 


-for an inadequate reason. The learned Ses- 
-Blons Judge remanded the.caso to the trial 
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Court with a direction that the applicant 
should be allowed to cross-examine the 
two prosecution witnesses and that the 
Magistrate should record the further evi- 
dence and certify it to the Sessions Court. 


The learned Government Pleader has 
contended that the order made by the 
Sessions Judge is in accordance with 
the provisions of s. 428 of the Oriminal 
Procedure Code which empowers an Ap- 
pellate Court in cases where it thinks ad- 
ditional evidence to be necessary on record- 
ing its reason for the same, either to take 
such evidence itself or to direct that it 
should be taken by a Magistrate. In our 
opinion the case, would not fall under 
the provisions of this section as the reason 
given by the learned Sessions Judge for 
remanding the case is that an illegality 
was committed in not observing the pro- 
visions of s. 256, and not that it was 
desirable for any other reason that further 
evidence in the case should be recorded. 
The learned Sessions Judge allowed the 
convictions and sentences to stand when 
he made his order remanding the case to 
the trial Court. 


In compliance with the Sessions Judge's 
order the two witnesses were cross-examin- 
ed before the Magistrate on behalf of the 
applicants and the additional evidence so 
taken was certified by him to tbe Ses- 
sions Court. The matter having come again 
before the Sessions Court on November 
20, 1928, Mr. Patwardhan, who had succe- 
eded Mr. Patkar as Sessions Judge, pur- 
ported to review the order of his predeces- 
Bor-in-office. He further remanded the 
case of the Magistrate directing him to 
write a judgment on the further evi- 
dence he had recorded. The learnedGovern- 
ment Pleader has argued that Mr. Patwar- 
dhan made the order under the provi- 
sions of s. 423 (1) (d) whereby the Appellate 
Court is inter alia empowered to make any 
amendment or any consequential or in- 
cidental order that may be just or proper. 
We are unable to agree with the learned 
Government Pleader that the order of Mr. 
Patwardhan would fall within s. 423. We 
are of opinion that Mr. Patwardhan had 
no power to review the order of his pre- 
decessor-in-office and in view of the opi- 
nion he held the proper course for him 
to have adopted was to make a reference 
to this Court, On such reference this 
Court could have passed such order as 
it thought to be necessary or proper. 
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Under Mr. Patwardhan's order too the con- 
vietions and sentences of the applicants 
are not set aside and the appeal is kept 
pending. The applicants have applied to 
us in revision to have their convictions . 
and sentences quashed and ade novo trial 
ordered before another Magistrate. 


The provisions of s. 256 appear to us to 
be peremptory. Where the: accused say 
that they wish to cross-examine the pro- 
secution witnesses at that stage, the wit- 
nesses named by them must be re-called 
for that purpose. In re Rallabandi Sob- ` 
handri (1), Kumaraswami Sastriyar, J., held 
that a refusal by the Magistrate to allow — 
the accused to recall and cross-examine 
the prosecution witnesses is illegal and it 
is for the posecution to show that the 
accused are not prejudiced thereby. In 
setting aside the convictions and sentences 
the learned Judge ordered a re-trial and 
expressed the opinion that the same Mag- 
istrate should not re-try the case. 


In In re Rangasami Padayachi (2), the 
same learned Judge held that where the 
charges framed are complicated and the 
accused are ignorant persons, a reasonable 
time should be given to the accused to 
get proper legal advice and assistance 
before they are called upon to eross-exa- 
mine the prosecution witnesses. He further 
held that to ask such an accused person 
immediately after the charge was framed 
to cross-examine the prosecution witnesses 
would not be giving him a reasonable op- 
portunity for the purpose. : 


As an illegality in the proceedings has 
been committed it is open to us to adopt 
one of two courses. We may either direct 
that the learned Magistrate should pro- 
ceed with the trial from the point the 
illegality occurred or we may order a re- 
trial. It! has been urged before us by the 
Government Pleader that the Sessions 
Judge, Mr. Patkar, was of opinion that 
the Magistrate is not prejudiced against 
the applicants and they need not entertain 
any apprehension that they would not get 
a fair trial. ‘He has also contended that 
a good deal of evidence before him hag 
already been gone into and it would be 


(1) 29 Ind: Cas. 668; 39 M. 503; 2 L. W. 574; 
18 M. L. T. 92; (1915) M. W. N. 546; 16 Or. L, 4. 


540. 
(2) 31 Ind. Cas, 642; 16 Or. L. J. 788, 
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a waste of publie time to have a de novo 
trial. It appears thet after the illegality 
occurred the prosecution examined six ad- 
ditional witnesses: and the defence ten 
witnesses. There would not be much sav- 
ing of public time as all these witnesses 
examined after the illegality occurred will 
have to.be examined de novo. In these 
circumstances we are of opinion that there 
should beare-trial. Owing to the unfor- 
tunate errors in procedure which have 
occurred in this case it would be desir- 
able, in our opinion, to have the re-trial 
before another Magistrate. 


We set aside the convictions and sen- 
tences of the accused and order that they 
bere. tried by the District Magistrate or 
any other Magistrate whom he may appoint 
other than the Magistrate who originally 
tried the case. Thefines if paid must be 
refunded. 


Patkar, J.—In this case the accused 
were convicted under ss. 392 and 341 of the 
Indian Penal Odde. .On appeal the learned 
Acting Sessions Judge, Mr. Patkar was of 
opinion that there was an illegality com- 
mitted by the Magistrate in contravening 
the provisions of s. 256 of the Criminal 
Procedure Code. He, therefore, remanded 
the case for allowing the accused an op- 
portunity of cross examining witnesses, 
Exs. 1 and2,and for recording the evi- 
dence and certifying it to the Sessions 
Court. 


On August 4, 1:28, a charge was framed 
by the Magistrate and on framing the 
charge the Magistrate called upon the 
accused's Pleader forthwith to cross- 
examine the witnesses, Exs.l and 2, who 


_were examined before the framing of the 


charge. The Pleader on behalf of the ac- 
cused was absent as he was engaged in 
another case, and an application was made 
for adjournment of the case, but it was re- 
fused on the ground that thé Pleader was 
engaged some time’ previously and’ had 
ample time to take instructions for his 
client and that it was the praeticeof the 
Magistrate to call upon the accused to ex- 
amine the prosecution witnesses forthwith. 
It appears that at the next hearing when 
the case came on for hearing the accused's 
Pleader again putin an application request- 
ing the Gourt. to allow him to cross-' 
examine the two witnesses examined for 
the prosecution. That application was also 
rejected by the Court, 
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Under s. 256 of the Criminal Procedure 
Code after the charge is framed, and if the 
accused claims to be tried, he shall be re- 
quired to state at the commencement of the 
next hearing of the case, or, if the Magis- 
trate for reasons to be recorded in writing 
so thinks fit, forthwith, whether he wishes 
to cross-examine any, and, if so, which, of 
the witnesses for the prosecution whose 
evidence has been taken. The general rule 


. laid down by s.256isto ask the accused 


to state whether he wishes to coss-examine 
any of the witnesses on behalf of the pro- 
secution at commencement of the next 
hearing ; and in exceptional cases forth- 
with if the Magistrate for reasons to be so 
recorded in writing thinks fit, But it 
appears that the learned Magistrate has 
made it a rule ofhis Oourt to ask the ac- 
cused in every case after the charge is 
framed to state forthwith whether he wishes 
to cross-examine any ofthe witnesses exa: 
mined on behalf of the prosecution. I 
think there must be special reasons 
which must be recorded in writing by the 
Magistrate to enable him to call upon the 
accused forthwith to state whether he 
wishes to cross-examine any of the prosecu- 
tion witnesses. The learned Acting Ses- 
sions Judge was of opinion that the stage 
for the application of s. 256 had not been 
reached on August 4, 1928, when the 
Magistrate called upon the accused's 
Pleader to cross-examine the witnesses, 
It is permissible for a Magistrate even on 
the date when the charge is framed to 
call upon the accused to state whether he 
wishes to cross-examine any of the witnesses 
examined for the prosecution but he must 
record in writing his reasons for so doing, 
aud if there are valid reasons the stage for 
the application of s, 256 would even be 
reached on the day the charge is framed. 
I think in the present case the learned 
Magistrate ought to haveat least allowed 
the application made on the next day of 
the hearing by the accused's Pleader to 
allow him to cross examine the two wit- 
nesses examined on behalf of the prosecu- 
tion. I think, therefore, that there was 
contravention of the provisions of s. 256 in 
this case. In Queen-Empress v. Nasarvanji 
(3) the conviction and sentence weresetaside 
and the Magistrate was directed to com- 
plete the trial according to law on the 
ground of failure to comply with the terms 


(3) 2 Bom, L, R, 542. 
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of s. 256 of the Criminal Procedure Code. 
It was held in Umaji Krishnaji Sonanni 
v. Emperor (4) that in a summary trial the 
omission to follow the procedure laid 
down by 8. 256 of the Oriminal Procedure 
Code is not an illegality vitiating the trial. 
It would depend on the facts of each case 
‘whether the contravention of s. 256 of the 
Criminal Procedure Code amounts to a 
mere irregularity of procedure or to an 
illegality vitiating the trial. Iagree with 
the Acting Sessions Judge that in this 
case the failure to comply with the provi- 
sions of 5.256 prejudiced the accused in 
his defence and amounted to an illegality. 
The learned Acting Sessions Judge had 
two courses open to him; either to set 
aside the conviction and sentence and order 
the.Magistrate to commence from the point 
where the illegality occurred or to order a 
de novo trial. The learned Acting Sessions 
‘Judge, however, directed the Magistrate to 
record the cross-examination of the two 
;witnesses and to forward the record to him 
and he kept the appeal pending for deci- 
sion on his file. There was, however, a 
change in the personnel of the Sessions 
Judge. Mr. Patwardhan on November 23, 
.1928, purported to review the order of his 
.predecessor after the receipt of therecord 
„containing the cross-examination of wit- 
.nesses Exs. 1 and 2, He was of opi- 
nion that s. 428 of the Criminal Pro- 
‘cedure Code had no application to the 
‘facta of the case inasmuch as it provided 
additional evidence to be taken which the 
Appeal Court. could do even itself. In the 
: present case the learned Acting Sessions 
Judge did not think that any additional 

: evidence was necessary for the decision of 
. the appeal, but he was of opinion that an 
‘illegality was committed by the Magistrate 
“in not allowing the accused or his Pleader 
. an opportunity to cross-examine the wit- 
: nesses examined on behalf of the prosecu- 
, tion in accordance with the terms of s. 256 
. of the Criminal Procedure Code. Mr. Patwar- 
. dhan, however, considered that the proper 
. course was to send the papers to the Magis- 
' trate to record a judgment again after 
:: taking the evidence of the witnesses, who 
were cross-examined, into consideration. If 

. the Magistrate had to bring an independent 
. mind to bearon the fresh evidence which 
. was taken by him in cross-examination, it 


` would not have been possible for him to. 


(4) 93 Ind. Oas. 159; 28 Bom, L..R, 95; 27 Or, L. J, 
431; A, L R. 1926 Bom. 226. 
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write a judgment of acquittal or to pass 2 
lesser or higher sentenca on the facts 
disclosed in the cross-examination of the 
witnesses, unless the conviction and sen- 
tence had been set aside by the Appellate 
Court. The procedure adopted by the 
learned Sessions Judge though permis- 
sible under the Civil Procedure Code is not 
warranted by any of the prcvisions of the 
Oriminal Procedure Code. We think 
therefore, that the proper course in this 
case for Mr. Patwardhan was to make a 
reference to this Court under 8.438 of the 
Oriminal Procedure Ocde invoking the 
revisional powers of this Court to correct 
the error which he thought was committed 
by his predecessor. The order of Mr. 
Patwardhan cannot be justified under 
s. 423 (I) (d) which enables the Appellate 
Court to make any amendment or any 
consequential or incidental order that may 
be just or proper after the decision of the 
appeal. It is clear that in the present case 
there was acontravention of the provisions 
of s. 256 of the Criminal Procedure Code, 
Two courses are open to this Oourt either 
to set aside the conviction and sentence 
and order the Magistrate to commence the 
proceedings from the point {where the 
illegality occurred, or to order a de novo . 
trial. The Magistrate in the present case 
has taken the-whole evidence into consider- 


“ation and expressed his opinion on the 


evidence and I agree that it would be fair 
to the accused in the circumstances of the 
present case to order a de novo trial. I 


-agree, therefore, with the order just pros. 


posed by my learned brother. : 


A. Rule made absolute, 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No.1 or 1929. 

March 15, 1929. 
Present:—Sir Murray Coutts-Trotter, 
Kr., Ohief Justice, and Mr. Justice 
Anantekrishna Ayyar. 
Tun AUTO SUPPLY Oo. LrD.—PLAINTIFFS 
— APPELLANTS 
versus 
V. RAGHUNATHA OHETTY-—DEFENDANT 
— RESPONDENT. 

Hire-purchase agreement-—Hire of motor car—Initial 
payment of large sum—Promise for subsequent payments 
of smaller. sums— Clause for termination of agreement 
in case of default—No provision as to return of 
initial sum—Termination of agreement on default— 
Initial sum, whether forfeited, 

Under an agreement called a hire-purchase agree- 
ment, the plaintiff Company delivered a new motor 
bus to the defendant by whichit was agreed that 
the hirer was to pay by way of hire without demand 
a sum of Rs. 1,140 on delivery and thereafter a sum 
of Rs. 226 on the 12th day of every month beginning 
with the month next after the date of the agreement 
until eleven monthly instalments had been made unless 
in the interim he should have terminated the agree- 
ment. It was also provided that in the event ofall 
the stipulated monthly hire being duly and punc- 
tually paid, the vehicle was at the hirer’s option to 
become his absolute property but he had a further 
option to buy the vehicle outright at any time dur- 
ing the currency of the agreement by paying the 
balance of all the hire stipulated under the agree- 
ment. By another clause the hirer was to pay 
the owners a sum of Re, 1 as a consideration 
for the option to purchase given to him. It was 
also provided that the owners might terminate the 
contract of hiring and forthwith recover possession of 
the vehicle in certain events one of which was that the 
hirefor any given month was in arrear and left unpaid 
for seven days after the date fixed for its payment. 
Certain instalments werepaid. There was default 
in paying four instalments and the plaintiff Company 
terminated the hire and called for payment of ar- 
rears andfor delivery of bus or alternatively for 
damages: . 

Held, (1) that theagreement between the parties 
was ahire-purchase agreement which meant that it 
was hiring with an option of purchase to the hirer 
on the fulfilment of the stipulated conditions and 
was not a sale which would pass the property in the 
bus to the hirer with stipulated retardation of pay- 
ment of the purchase price by monthly instalments; 
[». 594, col. 1. ii 

(2) that although therewasno express clause in 
the contract that on the termination of the agreement 
either byreturn of the vehicle by the hirer or by 
breach of the conditions of the agreement by him ha 
shall forfeit all he has already paid including the 
initial sum of Rs. 1,140, it wasa necessary implica- 
tion of the contract sothat on the termination of 
the agreement the initial payment was forfeited and 
could not be credited towards the balance due. 

ibid. 
[ Hoy v. Matthews (2) and Lee v. Butler (1), follow- 
ed. 


Per Anantakrishna Ayyar, J.—'lhe reasonable view 
to be taken ofthe agreement was that the defendant 
paid Rs. 1,140 as the first instalment ofrent and agreed 
to pay eleven further subsequent instalments of Rs. 226 
each on the 12th of every succeeding month, solong 
as the agreement continued to be in force, Thg 
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amount of Rs.1,140 in question should not betaken 
as 'anadvance of rent’ in the ordinary acceptation 
of the expression butit was the first instalment of 
rent agreed to be paid by the defendant to the 
plaintiff forthe use of the busand that it stends on 
the same footing as the payments made in respect 
of the other instalments. [p. 596, col.2; p. 597, col. 1.] 

If payment of this amountof Rs. 1,140 shouid not 
be treated as payment of rent, it should be taken as 
a premium, taken by the owner, the plaintiff, witha 
view to grant the lease to the defendant. In sucha 
ease the lease having been granted the defendant 
was notentitled to have any portion of the said 
amount returned to him. [p. 597, col. 1.] 

Appeal from the judgment of Mr, 
Justice Beasley, dated the 24th October, 1928, 
passed in the exercise of the Ordinary 
Original Oivil Jurisdiction of the High 
Court, in O. 8. No. 316 of 1928, 


Mr. S. Rajamanikkan, for the Appellants. 
Mr. G. Krishnaswami Iyer, for the Re- 
spondent, : 


JUDGMENT. 

Coutts-Trotter, C. J.—This case 
turns on the construction of an agreement 
dated the 12th of September, 1927, which 
is commonly called a hire purchase agree- 
ment. By that agreement the plaintiffs, 
the Auto Supply Oompany, Limited, de- 
livered a Morris Motor Bus of which they 
were the owners to the first defendant who 
hired it under the terms of the agreement, 
Those terms were these: 

By cl. (3) the hirer was to pay by way of 
hire without demand a sum of Rs, 1,140 on 
delivery and thereafter a sum of Rs. 226 on 
the 12th day of every month beginning 
with the month next after the date of the 
agreement until eleven monthly  instal- 
ments had been made unless in the interim 
he should have terminated the agreement. 

Then, by cl. (4),in the event of all the 
stipulated monthly hire being: duly and 
punctually paid, the vehicle was at the 
herer's option to become his absolute pro- 
perty but he hada further option to buy 
the vehicle outright at any time during the 
currency of the agreement by paying 
the balance of all hire stipulated under 
the agreement. By cl. (2) the hirer 
was to pay the owners a sum of Re. l 
as a consideration for the option to pur- 
chase given to him. It wasalso provided 
that the ownera might terminate the con- 
tract of hiring and forthwith recover posses- 
sion of the vehicle in certain events, one of 
which was that the hire for any given month 
was in arrear and leftunpaid for seven 
days after the date fixed for its payment 
cl, 4 (a). That is the event which happen- 
ed. No monthly instalments were paid 
for March, April, May and June, 1928, 
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the total amount due to theowners in res- 
pectof those months being Rs. 904. On 
the 30th June, 1928, the plaintiff Company 
terminated the hire and called for delivery 
of the bus to them with payment of the 
arrears then accrued. This was not done 
and the plaintiffs filed the present suit for 
possession of ths bus, or, in lieuof that 
Rs, 2,500 its estimated value at the time, 
for the arrears of hire, i, e, Rs. 904 and for 
damages for wrongful detention from the 
date of demand, i. e., 30th June, 1928. 

The learned Judge has held that the 
agreement before us was a hire purchase 
agreement which I take to mean that it was 
hiring with an option of purchase to the 
hirer on the fulfilment of the stipulated con- 
ditions and was not a sale which ‘would pass 
the property in the bus to the hirer with 
stipulated retardation of payment of the 
purchase price by monthly instalments, It 
has not been questioned by either side that 
the learned Judge was right in so finding 
and that takes us outof the ambit of the deci- 
sion in Leev. Butler (1) and the position is 
that which is dealt with in the leading case 
of Helby v. Matthews (2). The learned Judge 
has decided that on the termination of the 
hiring, the plaintiff owners were not entitled 
to retain the Rs. 1,140 paid as an advance 
under the agreement-but only to Rs. 226 
corresponding to the ordinary monthly 
instalments for the balance of the duration 
of the hiring. This seems to me to be adding 
a term tothe contract which is not there. 
No doubt, it was in the contemplation of 
the draftsman of the agreement that the 
sum of Rs. 1,140 was something more than 
what itis described as being, namely, the 
first month's hire, and that for the protec- 
tion of both parties. Every one knows 
that a new motor vehicle after it has been 
on the road for even a month is depreci- 
ated in the market by something like 50 
per cent. andJ make no doubt but that the 
object of this clause is to prevent the hirer 
turning a new into a second hand car, 
depreciate it 50 per cent. and then put it on 
the hands of the owners in that condition. 
Itis quite true that there is no express 
clause in this contract that on the termina- 
tion of the agreement either by return of 
the vehicle by the hirer or by breach of 
the conditions of the agreement by him he 
shall forfeit all he has already paid includ- 
ing the initial sum of Rs. 1140 but it 


1) (1893) 2 Q. B. 318; 62 Lı J. Q. B. 591; 4 R. 563; 69 
v. T. 370; 42 W. R. 88. 

(2) (1895) A. C. 471; 64 L. J. Q. B. 465; 11 R, 232; 72 
qe T. 84]; 43 W. R. 56160 J P. 20, 
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appears to me that it is a necessary implica- 
tion of the contract and I so hold. The 
learned Judge thinks that this isa case of 
hardship for the defendant, the hirer. Were 
his] decision to be upheld, it seems to me 
that it would be an intolerable hardship 
on the owners. They hand overa new car, 
it can be thrown back on their hands at 
the end of a month on payment of the small 
sum of Rs,226 leaving in their hands & 
car depreciated 50 per cent. in its value. In- 
deed, if the sum of Rs. 1,140 is not to be 
treated as hire at all, Ido not see why it 
should not be open tothe hirer to return 
the car one day before the endof the first 
month and have had a month less one day 
to use the car for nothing. It is quite true 
as I have already said that there is no ex- 
press provision in this agreement, that when 
the agreement is terminated by the choice 
of the hirer or by his default, all sums paid 
by him up to date areto beretained by the 
owners without giving credit to him for a 
farthing. Butit seems to me that itisa 
necessary implication of his agreement that 
such sums should be irrecoverable by the 
hirer and that we should not be justified in 
treating the initial payment of Rs. 1140 as 
in any event returnable to him on the 
termination of the hiring. There is no 
question here of any misleading of the 
hirer; he signed the agreement with his 
eyes open and in many ways it was an 
exceedingly favourable agreement to him, 
in that he could at his own choice put an 
end to the hiring whenever he wassominded. 
But [think it must be a necessary implica- 
tion that he was not entitled to get back 
anything which he had paid under the terms 
of the agreement. I haveno doubt that 
the initial payment was made a heavy one 
with the express purpose of acting as a 
deterrent to hirers throwing back road 
depreciated cars on the hands of the owners 
within a few months of the commencement 
of the hiring. On the best view I can 
form of this case I feel constrained to differ 
fromthe conclusion ofthe learned Judge 
and to allow this appeal with costs. 
Anantakrishna Ayyar, J.— As I 
have the misfortune to differ from the 
learned trial Judge in this case, and as the 
“case raises a questionof importance relating 
to the incidents of hire purchase agreement, 
I feel bound to express in my own words the 
reasons for my decision. The plaintiff in 
the originalsuit—Auto Supply Oo. Ltd. is: 
the appellant before us. In pursuance of 
an agreement dated the 12th of September, 
1927, the plaintiff delivered a Morria Motor 
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Bus to the first defendant (the second defen- 
dant stood surety forthe first defendant). 
Under the terms and conditions contained 
inthe said agreement, the first defendant 
paid a sum of Rs. 1 in consideration of 
the option to purchase given to him under 
cl. 2 of the agreement; and under cl. 3 he 
paid in September, 1927, a sum of Rs. 1,140 
tothe plaintiff; he also paid to the plaintiff 
by way of hire Rs, 226 in each of the 
months after September, 1927. The first 
defendant committed default in thepayment 
of the monthly instalments due for the 
months of March, April, May and June 1928, 
i. e. on the 12th of June 1928, there was due 
by the defendant to the plaintiffa sum of 
Rs, 904. On the 30th of June, 1928, the plaint- 
iff Company exercised its right under the 
agreement and terminated the hiringand 
called upon the defendant to deliver the 
motor bus to the plaintiff and to pay the 
arrears due, The defendant not having 
done so, the plaintiff filed the suit for 
possession of the motor bus, or in lieu of 
it Rs. 2,500 its present value for the arrears 
of hire Rs. 904, and also for damages for 
wrongful detention from the lst of July, 
1928, until delivery of the bus to the plaintiff. 
The learned Judge decreed the suit in 
plaintiff's favour, but held that out of 
Rs. 1,140 paid by the defendant to the 
plaintiff in September,1927, the plaintiff was 
entitled to retain only Rs. 226 as for hire 
for the first month and that credit must be 
given by the plaintiff to the defendant for 
the balance (Rs. 1,140 minus Rs, 226 or 
Rs, 914). It is against this portion of the 
decision of the learned Judge that the plain- 
tif Company has preferred this appeal. 
The first question to be considered is 
what is the exact legal nature of the agree- 
ment between the parties. It is necessary 
to distinguish between (L) contracts to buy 
and pay by instalments; and (2) contracts 
to hire, the hirer having an option to return 
goods, with a provision that on payment of 
certain number of instalments the article 
should belong absolutely to hirer. Ina 
contract ofsale for price payable by in- 
stalments, the purchaser has no option of 
terminating the contract returning the 
chattel—whereas in a contract of hire pur- 
chase, the hirer has such an option. In the 
. ease of a hirepurchase contract, the hirer 
has got option to purchase which he may 
exercise or not according to his sweet will 
and pleasure, but in the case ofa contract 
of sale the purchaser has become the owner 
of the chattel, but the price is by agree- 
ment payable by instalments, This distinc- 
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tion has ‘been well pointed out in the judg- 
ment of the House of Lords in the case of 
Helby v. Matthews (2);the learned trial Judge 
in the case before us held that the agreement 
in question was a hire purchase agreement. 
That findingis not disputed before us by 
either of the parties. The question then is 
whether the learned Judge's direction that 
the plaintiff should give credit to the de- 
fendant for the difference between Rs. 1,140 
paid in September, 1927, and Rs. 226 is 
correct. Now turning to the terms of the 
agreements between the parties—I find that 
cl. 2 of the agreement provides that 
“on the signing of the agreement, the hirer 
(the defendant) shall pay the owners (the 
plaintiffs) a sum of Re, lin consideration of 
the option to purchase given to the hirer 
hereunder and the said sum shall become 
the absolute property of the owners.” Olause 
3 is important, “the hirer shall pay at 
Madras by way of hire without demand the 
sum of Rs. 1140 and thereafter a sum of Rs, 
226 on the 12th day of every calendar month 
beginning with the month next after the 
date herein until sleven monthly instalments 
have been made, unless he shall have termi- 
nated this agreement as hereinafter provided 
...." The hirer acknowledges that he holds 
the vehicle as a bailee of the owner and 
shall not have any property or interest as 
purchaser therein until he shall have 
exercised his option of purchase as herein- 
before provided and shall have paid the 
whole amount due in this agreement.” 
“The owners may terminate the contract 
of hiring and forthwith recover possession 
ofthe vehicle ifany monthly hire isin 
arrear and left unpaid for seven days after 
the date fixed for its payment.” It is admitted 
that the defendant committed default in 
payment of the amounts due for the month 
of March and the subsequent months. Tha 
question is whether on the true construc- 
tion of the agreement the defendant is 
entitled to credit for the sum of Rs, 914, 
If on a proper construction of the contract 
the defendant is not entitled tothe same, 
then the defendant's contention must ba 
overruled, and no question of any “ hard- 
ship” to him would, in my view, arise. The 
parties dealt with at arm's length and there 
is no question of the bargain pressing hard 
on one and not on the other. For the con- 
siderations recited in the agreement and 
moving from one party, the other party 
has undertaken to do something. It is 
admitted that the defendant is not entitled 
tothe return of any of the instalments 
paid from October, 1927, to February 1928; 
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entitled to the return of Rs, 914 out of the 
amount of Rs. 1,140 paid by the defendant 
to the plaintiff on the date of the agreement 
when the bus was delivered to the defend- 
ant. Is there any reason for making any 
distinction between the payment made in 
September, 1927, and other payments made 
subsequently. ‘Theagreement speaks of all 
these payments as payments made ‘by way 
of hire’. The amount of hire payable by 
the defendant to the plaintiff has been fixed 
by the parties; that which is payable in 
September, 1927, has been fixed by them at 
Rs. 1,140 and that which is payable on the 
12th of esch of the succeeding eleven 
months has been fixed by them at 
Rs. 226. As it is admitted that it is the 
defendant who broke the contract, prima 
facie, he is not entitled to recover any 
amounts paid by himto the plaintiff. If 
this amount of Rs. 1,140 be treated as ‘hire’ 
itis clear that it is hire paid by the defend- 
ant for the use ofthe bus, and it stands 
on the same footing as the subsequent 
instalments paid by him; andas hehad 
the use of the bus for the period, the defend- 
ant is not entitled to the return of any por- 
tion of the hire paid by him. The learned 
Judge says that the plaintiff is not entitled 
- to retain Rs. 1,140 treating the same to have 

been paid "as advance of rent” on entering 

into the agreement; the agreement does 

not-mention this eum as “an advanceof rent". 

My attention has not been drawn to any 

evidence, or provision in the document, 

that the sum of Ra, 1,140 was paid “as 

advance of rent”, lf once it is proved or 

admitted that it is "an advance of rent" 

ihen quite different considerations would 

apply. Butas already mentioned there is 

no evidence to support the finding that the 

amount in question was paid “as advance of 


rent". If parties treated it as ‘advance of rent,’ 


then naturally one should expect the agree- 
ment to contain specific provision as to 
how this advance of rent was to be dealt with 
subsequently—whether the same should be 
returned to the hirer or whether the same 
should be taken towards the rent due 
for some particular instalments, The agree- 
ment in question does not make any such 
provision. Further there is no warrant in 
the case for the view that the hire (rent) due 
for September, 1927, was only Rs. 226. The 
agreement only states that the hirer shall 
pay by way of hire the sum of Ra, 226 on 
the lzth day of every succeeding month after 
September, 1927, until eleven monthly instal- 
ments have been made unless in the mean- 
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time heshallhave terminated the agreement. 
The provision, as I understand if, is not ^ 
that the parties have agreed that the proper 
rent for each month is Rs. 226, but they 
have made a consolidated provision that 
the hirer shall pay by way of hire a sum of 
Rs. 1,140 at the time of the delivery of the 
bus to the defendant and also pay a sum of 
Rs, 226 on the12th day of eleven subsequent 
monfhs. The essential difference is this. 
According to the defendant's view, Rs, 226 
would represent the rent of a new motor bus 
for the first month ofits user, and the same 
would be the proper rent foreach ofthe eleven 
months following. lf so the defendant could 
have theuse of anew motor bus for one month 
by paying Rs. 226 and he could at the end 
of the pericd return the same without being 
under any further liability to the plaintiff. 
Again, if defendant's view be upheld, he 
could return the bus just one day before 
the expiry of the first month without being 
liable to pay any amount as rent. Obvious- 
ly no owner ofa new motor bus would 
agree to let the same on such terms, 
The obvious intention of the parties 
should, therefore, be taken to be that 
the first instalment of rent to be paid 
was to be Hs. 1,140 and that payable for 
each of the other instalments was to be 
Rs, 226. Thereis nothing wrong in the 
parties agreeing to different amounts to be 
paid asrent for different periods. The 
reasonable view to be taken of the agree- 
ment is, in my opinion, that the defendant 
paid Re. 1,140 as the first instalment of rent 
and agreed to pay eleven further subsequent 
instalments of Rs. 226, each on the 12th of 
every succeeding month, so long as the 
agreement continued to be in force. But 
for the fact that the initial payment made. 
by the defendant was a comparatively large 
amount, the amount due for each of the 
subsequent instalments would have been, 
much more than Rs. 226 in other words, 
in fixing the amount of the subsequent 
instalments the parties had due regard to 
the amount, of initial payment made by 
the defendant to the plaintiff. If the, 
amount to which the plaintiff would be 
absolutely entitled in case of breach of the 
agreement by the defendant was to be only 
Rs. 226 that is only a portion of. the initial 
payment, then, it stands to reason, as was 
contended before us, on behalf of the ap- 
pellant, thatthe amount of the subsequent 
instalments would have been fixedat a 
very much higher figure than Rs, 226. I. 
am, therefore, of opinion that the amount , 
of Rs, 1,140 in question should not be taken | 


1211, O, 1930 


as “an advance of rent" in the ordinary ac- 
ceptation of the expression but that it was 
the first instalment of rent agreed. to be 
paid by the defendant to the plaintiff for 
the use of the bus, and that it stands on 
the same footing as the payments made in 
respect of the instalments from October 
to February and thatthe defendant is not 
entitled to a refund of any portion of the 
same, 

If, on the other hand, payment of this 
amount of Rs. 1,140 should not be treated as 
payment of rent, it should, in my view, be 
taken 88 8 premium, taken by the owner— 
the plaintiff- with a view to grant the lease 
to the defendant. Ifitshould be taken as 
a premium to granta lease then the lease 
having been granted, the defendant is not 
entitled to have any portion ofthe said 
amount returned to him. The same should 
be taken to have been paid forjthe plaintiff's 
executing and granting the lease; and the 
defendant enjoyed the benefit of the same 
when he got the lease. This view receives 
support from the decision of Muthuswami 
Iyer and Best, JJ., in Kammaran Nambiar 
v. Chindan Nambiar (3). The plaintiff- 
landlord sued to eject the defendant—the 
tenant—on the ground that the defendant 
allowed the rent to fall into arrears, and 
that the landlord was entitled to recover 
possession on the footing of forfeiture 
of the lease. It appears that the defendant 
had paid the plaintiff in consideration 
(premium) forthe grant of the lease). The 
lower Oourts held that the plaintiff was not 
entitled to recover possession before he 
returned the consideration (premium). The 
learned Judges of the High Court observed 
-a8 follows :— 

“We do not agree with the Judge 
that, if the clause for forfeiture of the 


perpetual lease is enforceable, the plain- - 


tiff is only entitled to a decree or refund 
of the consideration paid by the tenant at 
the time of obtaining the lease. Exhibit 
A contains no provision for such repayment, 
and an obligation to refund cannot be 
inferred from the clause for forfeiture...... 
TAE In the case of a lease, the considera- 
tion paid for itis exhausted by the grant of 
the lease, and the tenant's forfeiture of the 
lease cannot operate to convert the original 
consideration into & debt", The High Court 
held that the plaintiff was entitled to re- 
cover possession without returning any 
portion of the consideration (premium) 
paid for the grant of the lease. In my 


(3) 18 M. 32, 
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view, the principle of that decision would 
apply to the case before me, in case it is 
taken that the initial payment mace by the 
defendant in this ease siould be taken to 
bein the nature of premium for the grant 
of the lease. 

Thus whether the amount in question be 
treated) as I am inclined to take it) as the 
first instalment of rent fixed by the parties 
to be paid by the defendant for the use of the 
bus (the amount of the subsequent instal- 
ments being fixed having regard to the 
amount fixed as the (Ist) initial instalment) 
or, whether the said amount be taken as 
‘premium’ paid to the lessor by the lessee 
for the grant of the lease,........... BA NA 
in either view the defendant who broke 
the contract is not entitled to the return 
of the same, It was ‘suggested that such 
a construction of the contract works to 
the great advantage of the one party (the 
plaintiff) but works hardship on the other 
(the defendant). The rights of the parties 
have to be worked out according to the 
terms of the contract which they entered 
into with their eyes open; each got under 
the contract what he bargained for, and 
there is noquestion of fraud or mistake. 
In this ease,it seems to me that no ques- 
tion of ‘hardship’ is before the Oourt for 
consideration. Further, the judgment of 
Lord Macnaghten, Helby v. Matthews (2) 
mentions consideration which would seem 
to show that there is no question of hardship 
in such a caseatall, His Lordship observ- 
ed: “The advantages are not all on one 
side. If theobject of desire loses its attrac- 
tions on closer acqaintance—if faults are de- 
veloped or defects discovered—if a coveted 
treasure is becoming a burthen and an 
encumbrance, it is something surely, to 
know that the transaction may bs closed 
at once without further liability and with- 
out the payment of any forfeit. If these 
agreements are objectionable on public 
grounds it is for Parliament to interfere. It 
is not for the Court to put a forced or strain- 
ed constructionon awritten document or 
to import a meaning which the parties 
never dreamed of because it may not 
wholly approve of transactions of the sort”. 

The learned Advocate for the respon- 
dent drew our attention to the circum- 
stance that in Helby v. Matthews (2) the 
amount of the initial payment was only 
10s. 6d. and that the amount of each 
of the succeeding instalments was also only 
10s. 6-d. Butin my view that does not 
make any real difference. The subject- 
matter of hire in Helby's case (2) wasa 
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pianoforte; whereas the subject-matter of 
the agreement before us is, as already 
mentioned, a new motor bus; and one can 
well understand the effect of the first few 
months’ use on the respective chattels con- 
cerned on which will depend the amount 
of the initial payment of hire. It was also 
argued on behalf of the respondent that in 
the case of Brooks v. Beirnstein (4) there was 
a specific provision that the hirer was in 
no case to be entitled to any credit for the 
amount paid for option or for the said 
yent orin part thereof, except at purchase 
of the said furniture under the provisions 
of the agreement. But that circumstance 
also does not, in my view, make any differ- 
ence, for the reasons mentioned by me 
already. In Brooks's case (4) the hirer 
-paid one pound on the signing of the 
agreement £14 at the time of the delivery 
of the furniture and £20 before the 29th 
of June, 1907, in all making £35. He had 
also paid rent at £7 per month for the sub- 
sequent months but gotin arrear and owed 
£51 for rent unpaid. The owners in 
exercise of the powers given to them by 
the agreement, re-took possession of the 
goods andclaimed the arrears of rent £51 
without giving credit to any portion of 
£35 paid by the hirer. As mentioned by 
Bigham, J., “butin truth the hirer has 
enjoyed the use of the furniture which was 
the consideration forthe rent, and Ican 
see no reason why he should not be liable 
to pay the arrears claimed”. 

Our attention has not been drawn to any 
Indian case on the point. For the reasons 
mentioned by me, I am not able to make 
any distinction between the sum of Rs. 226 
paid on various occasions by the defendant, 
and the sumof Rs. 1,140 the initial pay- 
ment made by him. If the former re- 
present the hire or rent, I think that the 
latter also should be taken to have the 
same legal characteristic. There is no 
evidence to show that the rent for Septem- 
ber, 1927, was fixed as at something less 
than Rs. 1,140." I donot feel justified in 
fixing the proper rent for the first month 
(September, 1927,) at Rs. 226 nor am I able 
to find any evidence or any indication to 
support the argument that the amount 
of Rs. 1,140 should be taken as payment of 
‘advance of rent’. If, however, the said 
amount be taken to represent ‘premium’ 
(consideration) paid for the grant of the 
lease then the lease having been granted 
and the defendant having admittedly had 


(4) (1909) 1 K. : B. 98; 78 L. J. K. B.243; 99L. T. 
970. 
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possession and enjoyment of the bus for 
some months, the consideration, thatis the 
premium paid, has become exhausted by the 
grant of the lease and in that view also the 
defendant is not entitled tothe return of 
the same or any portion thereof. The agree- 
ment in question is one of hire purchase 
and the parties having dealt with each other 
at arm's length, and each had what he bar- 
gained for ; no question of hardship arises 
in my view of the case. Ina case of this 
nature, it is with great reluctance that 1 
have had to differ from the decision of the 
learned Judge. But, for the reasons given 
by me above, I think that the direction in 
the decree that the defendant should be 
given credit for the sum of Rs. 914 is not 
correct, and that the appeal should be al- 
lowed with cosis. 


V, N. V. Appeal allowed. . 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 78 or 1926. 
October 16, 1929. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Cornish. 

LODD GOVINDOSS KRISHNADOSS 
— PLAINTIFE— APPRLLANT 


: versus a 
Sri GOPESRALALJI MAHARAJA 
AND ANOTHER—DBFENDANTS— 
RESPONDENTS, 

Principal and agent—Power-of-attorney purport- 
ing to be irrevocable—Provision for revocation on 
certain circumstances, effect of—Condition not 1o 
revoke—Specific performance—Agency coupled with 
interest—‘Interest’, what amounts to—Contract Act 
(IX of 1812), s. 202. 

A ‘power-of-attorney which purports to be 
irrevocable but provides for revocation on strong 
proof of gross mismanagement on the part of the - 
attorney isan ordinary power-of-attorney, coupled 
with a promise that it will not be revoked except on 
certain grounds. [p. 591, col. 2.] 

The fact that the person to whom a power-of- 
attorney for managing a temple is given is a mem- 
ber of the family for whose spiritual benefit the 
temple was erected does not make the agency an 
agency coupled with interest within the meaning 
of s. 202, Contract Act, so asto render the agency 
irrevocable. [p. 600, col. 1.] 

A promise not to revoke a power-of attorney is 
not specifically enforceable. [ibid.] 

Frith v. Frith (1), referred to. 

Appeal against the judgment of Mr. 
Justice Kumaraswami Sastri, dated the 2nd 
March, 1926, and passed in the exercise 
ofthe Ordinary Original Oivil Jurisdiction 
of the High Court in O. S. No. 192 of 1924, 

Mr. T. Rangachariar, forthe Appellant. 
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JUDGMENT.—This is an appeal by 
the plaintiff against the decree of our 
brother Kumaraswami Sastri, J., in O.S. 
No. 192 of 1924 which was a suit brought 
by the plaintiff for a declaration of his 
hereditary right to the management of the 


temple of Sree Vittalanathjeein Ekambara- 


Bwarar Agraharam, Madras, and that the 
defendant has no right to cancel the power- 
of-attorney executed by him in favour of 
the plaintiff and for an injunction. The 
learned Judge dismissed the suit and the 
plaintiff appeals. 

The facts of thecase may be thus stated: 
In the year 1896 one Ganga Bai, widow of 
the plaintiff's paternal grandfather’s brother 
built atemple for Sree Vittalanathjee in 
Ekambaraswarar Agraharam and in 1900 
she executed a bhet patra (Ex. A) in which 
she mentions the fact of her having built 
the temple in 1886 and got the idols of 
Bree Vitialanathjee and Sree Swaminijee 
installed therein and of having set apart 
a sum of Rs. 40,000 for the seva, puja, 
utsavams and other festivals of the deities 
and for the salaries of the temple servants, 
The sum was left with the plaintiff's 
father, Krishnadoss Balamukundoss of 
Govindoss Company of Madras and he was 
to pay monthly asum of Rs. 200 for the 
expenses. She then adds another Rs. 5,000 
to the original fund of Rs. 40,000. She 
says that the above properties, namely, 
the house in which the temple was built, 
“the above funds and also cloths, jewels 
and vessels costing about Rs. 4,500 were 
settled upon the deitiesand were deliver- 
ed possession of to the Guru of the Udaipur 
Bamsthanam. She also provides that the 
successors of the Guru should conduct the 
seva, puja, offerings, festivals etc., of the 
temple and that the funds should not be 


used by anybody for any other purposes. . 


In 1904, the said Sree Krishnavati Vahujee 
who was made the trustee of the institution 
under Ex. A executed a power-of-attorney 
to Krishnadoss Balamukundoss giving him 
certain powers for managing the institu- 
tion, the principal being & person who had 
to be constantly absent from Madras, 
namely, in Udaipur Samsthanam. Thisis 
Ex. HI In 106 Krishnadoss Balamukun- 
doss died and the agency created by Hx. 
III must be taken to have terminated. The 
plaintiff stepped in into his father's shoes 
and continued to look after the manage- 
ment ofthe institution, and in 1909 another 
power-of-attorney was -executed by the 
game lady, namely, Sri Krishnavati Vabujee, 
toenable the plaintiff to look after the 
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management of the temple (Ex. IV). In 
1911 the principal, namely, Sri Krishna- 
vati Vahujee died. Againthe contract of 
agency mustbe taken to have terminated. 
But the plaintiff continued to look after 
the management of the temple. In 1914 
the successor of Sri Krishnavati Vahujee, 
namely, her adopted son, Sri Gopeswara 
Laljee, gavea fresh power-of-attorney to 
the plaintiff (Ex. V). To this power-of- 
attorney a schedule of the properties 
entrusted to him is attached. Items Nos. 
1, 2,3,4,8 and 9 therein show that the 
origina] funds of Rs, 45,000 were reduced 
to Rs, 39,000 and odd and both parties 
have recognised that that was the sum then 
available for the purposes of the trust. 
The houses are describedin items Nos. 5 
and 6, and jewels and other moveables in 
items Nos.7 and 10, In 1916 the same 
Sri Gopeswara Laljee executed another 
power-of-attorney to the plaintiff (Ex. IT) 
under which the power-of-attorney of 1914 
was cancelled and larger powers were 
conferred upon the plaintiff. Some time 
before the suit which was filed in 1924 
misunderstandings aroge between the plaint- 
iff and the Udaipur Guru who isithe defend- 
ant and the defendant purported to cancel 
the power-of-attorney, Ex. II on 28th Feb- 
ruary, 1924, The present suit was, therefore, 
filed by the plaintiff for the reliefs already 
mentioned in March, 1924. The learned 
trial Judge thought it was unnecessary to 
take oral evidence. He held that the defend- 
ant was entitled to cancel the power-of- 
attorney, Ex. II, and that, if the plaintiff 
could at all complain of it, it was only by 
way of aclaim for damages; he, therefore, 
dismissed the suit with costs. 

On appeal itiscontended before us that 
Ex. II was irrevocable because it was coup- 
led with some interest of the plaintiff, The 
document itself purports to be an irrevocable 
power-of-attorney ; but towards the end it is 
also provided therein ' that a power-of-at- 
torney though irrevocably granted shall be 
revocable on strong proof of gross mis- 
management on the part of the said attor- 
ney.” It is, therefore, clear that the docu- 
ment is not strictly, on the face of it, an ir- 
revocable power of-attorney but it was a 
power of-attorney revocable on certain 
grounds only but not on other grounds, 
This again means merely that it is an 
ordinary power-of-attorney coupled with a 
promise that it will not be revoked except 
on certain grounds. How far such a pro- 
mise is enforceable by way of damages is 
another matter. Itis obvious that such a 
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promise which is the same as a contract to 
keep a servant on hire is not specifically 
enforceable: 'see Frith v. Frith (1). But it is 
contended by the learned Advocate for the 
appellant that, apart from this promise not 
to revoke, the document, is irrevocable 
because the contract of agency was coupled 
with someinterest of the agent that the 
fact that the temple was erected for the 
benefit of the plaintiff's family was alleged 
in the plaint and was the subject of the first 
iesue and that the learned Judge ought to 
have taken evidence on this issue before 
deciding on this question of the revocability 
of the power-of-attorney. It is true that the 
question whether the plaintiff has any in- 
terest is not one covered by the termsof the 
power-of- attorney and, therefore, s. 92 of the 
Evidence Act may not stand in the way of 
the plaintiff. This brings us to the que&- 
tion whether the plaintiff has any interest 
such an interest as is contemplated in s. 202 
of the Contract Act. The plaintiff does not 
repudiate the bhet patra; on the other 
hand, he recites its contents without any 
disapproval is para. 14 of his plaint. It 
is not pretended that Ganga Bai and the 
plaintiff were members of an undivided 
family in respect of the sum of Re. 4,500 or 
in respect of the sum spentfor the purchase 
of the house in which the temple is located. 
On the other thand, the recital in the plaint 
is made on the footing that they were sums 
over which she had absolute control. We 
must take it onthe admission in the plaint 
that the house and the property endowed 
were the absolute property of Ganga Bai 
and the plaintiff had no interest in those 
properties, No doubt there is a further 
allegation/in the plaint that the endowment 
was madelfor the spiritual benefit of her- 
self and the members of her family. As- 
suming that it was so, such spiritual benefit 
cannot amount toan interest within the mean- 
ing of s. 202 of the Contract Act. We do not 
think, therefore, that the agency created by 
Ex. II is in favour of an agent who has got 
any interest in the property which forms the 
subject-matter of the agency. Even if it 
were such an agency, it is doubtful whether 
Ex, II fulfils the requirements of s. 202 be- 
cause the object of the agency was not to 
enable the agent to realise his interest. It is 
suggested by the learned Advocate for the 
appellant that in thismatter there is some 
difference between the English Law and the 
Indian Law. The illustrations to s. 202 and 
the Indian decisions seem to proceed on 


(1) (1906) A. O, 254; 75 L. J. P, O. 50; 54 W, R. 8; 
94 L. T. 383; 22 T, L. R. 368. 
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the ground that there is no such differenc 
However, on the other view we have taken 
itis unnecessary to pursue this matter any 
further. We, therefore, think ihat the 
learned Judge wasrightin refusing to take 
any oral evidence as to the existence of any 
interest of the plaintiff. It follows that the 
defendant was entitled to revoke the agency 
under Hx,1I. As the plaintiff claimed 
no damages for the revocation against the 
covenant in the document, the question 
whether the plaintiff is entitled to any dam- 
ages does not arise. The result is the ap- 
peal must be dismissed with (taxed) costs. 
Mr. Rangachariar complained that the 
direction to the Official Referee to consider 
the amount of damages claimed by the de- 
fendant is misleading and may lead to an 
inquiry not intended by the learned Judge. | 
As we understand this direction which is 
embodied in els. 4 and 5 of the decree it 
is intended to cover any actual loss caused 
to the property,funds and moneys by the 
defendant's management. Therefore, no 
further direction or modification is neces- 


ary. 

The defendant bas filed a memorandum 
of objections complaining of the direction 
of the learned Judge limiting the taking of 
accounts to the period from 1916. The 
prior power-of-attorney was cancelled in 
1916 and strictly any claim for taking an 
account of the period before 1916, would 
perhaps be barred. Butit is unnecessary 
to make further observation on this matter 
because Ex. II refers to all the property 
mentioned in the schedule to Ex. V and 
describes the agency as one relating to 
those properties. Oertainly the agent has 
got to account for those properties as from 
1916, unless he accounts for any change in 
the properties in a manner which is satis- 
factory to the Court. The 2nd respondent 
has substantially failed and she must pay 
the (taxed) costs of the memorandum of ob- 
jections to the appellant. 

v. N. V. Appeal dismissed. 
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MADRAS HIGH COURT. 
Stamp REGISTER No. 586 or 1929. 
x July 16, 1929. 
Present :—Mr. J ustice Anantakrishna 


D es Aiyar. 
VAITHILINGA AIYASWAMI AIYAR— 
PLAINTIFF—ÁÀPPELLANT 


tersus : 
Tas DISTRICT BOARD or TANJORE 
REPRESENTED BY IT8 PRESIDENT— 
DEFENDANT— RESPONDENT. 

Madras Estates Land Act (I of 1908), s. 112— 
Court Fees Act (VII of 1870) as amended by Madras 
Act V of 1922—Suit to contest landlord's right of 
sale of holding on ground of want of proper notice 
--Memorandum of second appeal by ryot—Court-fee 
payable. 

In respect of a memorandum of second appeal 
preferred by a ryot in a suit filed by him under 
8.112 of the Madras Estates Land Act contesting 
the landholder's right to sell his holding under 
s. 112, of the said Act, on the ground that there 
was no proper notice, the proper Oourt-fee pay- 
able is Rs 15 under Art.17-Bofthe Oourt Fees Act as 
amended by Madras Act of 1922,inasmuch as it isnot 
possible to estimate at a money value the subject-matter 
of the dispute in appeal. (p. 601, col. 2; p.1602, col. 1.] 

Second appeal sought to be preferred 
against a decree of the District Court, West 
Tanjore in A. S. No. 102 of 1928, preferred 
against that of the Court of the Sub-Oollector 
Kumbakonam in Summary SuitNo, 52 of 1926. 

Mr. K. Bhashyam Aiyangar, for the Ap- 
pellant. : 

The Government Pleader, for the Re- 
spondent, 

ORDER.—tThe question that has been 
referred to me is, what isthe amount of 
Oourt-fee payable in respect of a memoran- 
dum of second appeal preferred by a ryot 
in a suit filed by him under s. 112 of the 
Estates Land Act. Under that section, 
whenever alandholder expresseshisintention 
to avail himself of the powers given to him 
under the Estates Land Act to sell the 
holding, heis bound to give, through the 
Oollector,a written notice to the ryot. That 
section also provides that, if he (the ryot) 
does not pay the amount or file a suit, 
within 30 days, before the Collector, con- 
testing theright of sale, the said holding 
or any partthereof specified in the notice 
will be sold. In this particular case, the 
ryot contested the landholder's right to sell 
his holding under s. 112. One of the rea- 
sons given by theryot was that there was 
no proper notice. There were other objec- 
tions also raised by the ryot. The suit was 
‘dismissed by both the lower Oourts. The 
ryot, when he preferred the second appeal 
to this Oourt affixed a Oourt-fee stamp of 
the value of Rs.10 to the second appeal 
memorandum, The office took objection to 
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the amount of Court-fee that was payable, 
and as the Taxing Officer felt some doubt 
as tothe exact amount of Oourt-fee pay- 
able in respect of the memorandum of 
second appeal, the matter was referred to 
the learned Ohief Justice, and underthe 
orders of the Ohief Justice the matter has 
been placed before me for ad judication, as 
reer the exact amount of Oourt-fee pay- 
able. 

The learned Advocate who appeared for 
the appellant, Mr, K. Bhashyam Aiyangar, 
contended that the present case is covered 
by cl. 17-B, Sch. II of the Court Fees Act 
VILof 1870, as amended by the Madras 
Act V of 1922—“ plaint or memorandum 
of appeal...where it isnot possible to esti- 
mate ata money value the subject matter 
in dispute and which is not otherwise pro- 
vided for............ " Under the notification 
issued by the Government, No. 1945 dated 
the 15th April, 1926, the Governmént were 
pleased “to .reduce to Rs. 15 the fees 
chargeable under Sch. II on a memoran- 
dum of second appeal in asuit of the 
class mentioned in Art. 17-B and instituted 
in a Revenue Court.” Ifthis Article were 
to apply, then the proper Court-fee pay- 
able inrespect of the memorandum of 
Second appeal before me would be Rs, 15. 
On the other hand.the learned Government 
Pleader contends that it could not be said 
that itis not possible to estimate at a 
money value the subject-matter in dispute 
in the present case quoting Bunwari Lal 
v. Daya Sunkar (1) and that he pointed out 
that, though vnders. 5 of the Estates Land 
Act, in respect of rent due to theland holder, 
a charge on the holding is created by the 
Act, that charge is enforceable either by 
way of suit filed before the Revenue Court 
or by the landholder taking summary pro- 
Ifthe land- 
holder should elect to proceed, as he has 
done in the present case, by way of sale of 
holding, then under s. 112 the ryot is given 
the right to file asuit before the Oollec- 
tor contesting the right of sale of the hold- 
ing. The question then narrows itself to 
this: What exactly is the meaning to be 
attached to the expression “ where it ig not 
possible to estimate at a money value the 
subject-matter in dispute” in cl. 17-B, 
In one sense, no doubt, it is possible to eati- 
mate in however unsatisfactory a manner 
the subject-matter in the present ease, be- 
cause as pointed out by the learned Gov- 
ernment Pleader, the question may have to 


(1) 1 Ind, Oas. 670; 13 O, W. N, 815, 
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be decided in this case as to what is the 
amount of rent payable by the ryot to the 
landholder in respect of which the land- 
holder has taken proceedings by way of 
sale. But at the same time it is impossible to 
shut one’s eyes to the fact thatno question 
regarding the amount due might arise in 
some of the suits filed under this provision 
of law. For example, when the ryot dis- 
putes the landholder's right on the ground 
that no legal notice had been served upon 
him under s. 112, the question that will 
have to be decided is whether such notice 
was served on the ryot or not. In such a 
case, theliability of the ryot to pay rent, 
whatever itis, remains anditis not dis- 
puted that the landholder could by means 
of a suit before the Revenue Court, recover 
the same by obtaining a decree and proceed- 
ing to execute the sameor he could start 
fresh proceedings after giving due notice 
under s. 112, if he is otherwise in order. 
Learned Judges have had to consider the 
exact scope of the clause “ it is not possible 
to estimate ata money value the subject- 
matter " occurring in old Art. 17 (6) corres- 
ponding to the present Art. 17-B, and 
difference of opinion necessarily arose 
having regard to the nature of the expres- 
sion used inthat clause. With reference 
to a plaint filed under s. 77 of the Indian 
Registration Act, Benson and Bhashyam 
Aiyangar, JJ., held in Pydal Nambiar v. 
Kannan Nambiar (2) that the subject- 
matter was manifestly capable of valuation, 
and the learned Judges directed thatad 
valorem COourt-fee should be levied. In 
the case reported in the very next page of 
the same volume Savarimuthu Pillai v, 
Alagiam Pillai(3) Davies and Moore, JJ., 
held that it was impossible to give any 
valuation in the ordinary sense, in respect 


of such suits, and they held that the case’ 


me under the old Art. 17 (6) correspond- 
ine to the present Art. 17-B. Itis not 
surprising in this state of circumstances 
that the matter came before a Full Bench 
of this High Court and in Ramu Aiyar v. 
Sankara Aiyar (4) the Full Bench, follow- 
ing the decision of Garth, O. J. in. J antoo 
v. Radha Canto Das (5) held that in view 
of the wording of the Act, the proper view 
“would be to say that it is not possible to 
estimate at a money value the subject-mat- 

in such suits. . | 

“Another class of cases, which in may 


(2) 12 M. L.J. 87. 
12 M. L. J. 88. 
i) 31 M. 89; 17 M. L. J. 573; 3 M. L. T, 73. 


(5) 8 O. 515. 
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view, would also throw some light on the 
meaning of the expression I have now to 
consider, arose in connection with suits 
for partition by co-tenants alleging posses- 
sion in the plaintiffs and other co-tenants 
and making the fother co-tenants, defen- 
dants, The question arose whether the 
subject-matter of such plaint could be 
estimated in money value and what was 
the proper Court-fee to be paid in respect 
of the same, After some difference of 
opinion it was held in Gill v. Lingamallu 


-Varada Raghavayya (6) by Wallis, O. J., 


and Sadasiva Iyer, J. that in the ordinary 
acceptation of the expression such claims 
were not capable of money valuation with- 
in the meaning of Art 17. Finally the 
Court had to consider the meaning of this 
expression with reference to an appeal 
preferred from a decision passed by a 
Forest;Settlement Officer from whose deci- 
sion under 8. 10 of the Forest Act an appeal 
lay to the “ District Judge. The question 
arose as to the exact OCourt-fee payable in 
respect of the memorandum of appeal pre- 
sented in-Buch circumstances to the District 
Judge. The High Oourt held that the 
Forest Officer could not be said to be a Civil 
Court or a Revenue Court within the first 
clause of Art. 17 and that the proper Article 
to be applied is the old Art. 17 (6) which cor- 
responds to the present Art. 17 (b). In the 
case before me, the plaintiffs—ryots raised 
(among others) the question that the notice 
under s. 112 was not valid, since it was not 
signed by the defendant—the landholder but 
by two others who, it was alleged, had no 
right to issue such notice; objection was 
also raised that the notice was not properly 
served. These pleas though overruled by 
the lower Courts, have been taken in the 
memorandum of second appeal also. Hav- 
ing regard to the decisions of this Court 
where the Oourt had to considerthe mean- 
ing that has to be attached to the ex- 
pression in question, I think thatI should, 
following the reasons adopted by this Court 
in the three classes of cases mentioned by 
me decide thatit isnot possible to estimate 
a money-value the subject-matter in dis- 
pute in the present case. In a taxing 
Statute, unless the matter is made reason- 
ably clear, the parties are entitled to bring 
their cases under the less onerous 
proyisions of the Act, if ‘there be no 
other objection to this so doing Sakha- 
ram Nair v. Kongot Echaram Nair (7), 

6) 55 Ind. Cas. 517; 43 M. 396; 38 M. L. J. 92; 11 L. 


w 174; (1920) M. W. N. 124; 27 M. T, 146. 
(7) 3 Ind, Oas, 459; 20 M. L. J. 121; 6 M. L. T. 245, 
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Pathuma Umma v. Aliyammakkanath Mai- 
deen (8). Butin the present case, I am not 
satisfied that the intention of the Act was to 
bring sucha caseas the one before me, 
within the ad valorem Oourt-fee provision. 
No question could arise with reference to 
plaints filed under s. 112, because (though 
in the present case I understand that a 
Oourt-fee of Re. 1, has been paid on the 
plaint) under cl. 35 of the Notification iesu- 
ed by the Government, the Government, 
have been pleased to remit the fees charge- 
able in respect of plaints in suits instituted 
before the Oolleetors under s. 112, among 
others, of the Estates Land Act. The ques- 
tion could arise only with reference to the 
Court-fee payable in respest of appeals and 
second appeals ; for the reasons I have given 
above, Ihave come to the conclusion that 
the present ease before me is not & case 
where it is possible to estimate at a money 
value the subject-matter in dispute and that 
being so, the present case is covered by Art. 
17 (B) of Sch, II to the Act. 

According to the recent notification refer- 
red to by me, namely Notification No. 1245 
dated the 15th April, 1926, the amount of 
Oourt-fee payable on second appeals pre- 
ferred from decisions of Revenue Courts is 
Rs. 15. The appellant has paid afee of 
Rs.10 and he has accordingly to pay the 
difference of Rs. 5. I give three week's time 
for such payment. 


V. N. Y. Reference answered. 


(8) 110 Ind. Oas, 752; A. I. R. 1928 Mad. 929. 
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Present:—Sir Murray Coutts-Trotter, Kr., 
Chief Justice, and Mr, Justice 
Anantakrishna Iyer, 

Tag OFFIOIAL ASSIGNEE or MADRAS 
—APPELLANT 
versus 
Toe DEVAKOTTAH NAGARATHAR 
SRI MINAKSHI VIDYASALAI 
PARIPALANA SANGAM-——Rs&8PONDENT. 

Trusts Act (II of 1882), s, 66—Following trust 
property—Use of trust funds by trustee in private 
business —Subsequent adjudication of trustee as in- 
solvent—Co-trustees, right of, to charge over insolvent’s 
estate—Priority over ordinary creditors, 
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Where one of the trustees of an endowment used 
a sum of money belonging to the trust in his own 
private business without the knowledge or consent 


of the other trustees and he was subs z 
judieated an insolvent: onc 


Held, that the bankrupt's co-trustees 
relegated to the position: of ordinary «arédin a ee 
the insolvency, but were entitled to a charge on the ` 
whole estate in priority to other creditors on the 
basis of following their moneys which had been mis- 
appropriated to the fund in which they must be 
supposed to have been sunk. [p, 604, col, 1 ] 

[Case-law considered.] i 


Appeal from ithe judgment of M 
Justice Waller, dated the 20th IEE na 
1927, and passed in the exercise of the 
Insolvency Jurisdiction of the High Court 


in Petition No, 278 of 1925, Applicati 
418 of 1927» pplication No. 


Mr. S. Duraisami Iyer (with him M 
Varadaraja Mudaliar), for "S Apelat 
Messrs. V. V. Srinivasa Iyengar (with him 


Mr. S. G. Sadagopa Mudaliar), for the Re- 
spondent, 


JUDGMENT, 

_ Coutts-Trotter, C. J.—I have 80 
little confidence 1n my own ability to decide 
correctly a case involving wide principles 
of equity, that Iam relieved to find that 
the amount here at stake is sufficient to 
enable an appeal to be taken toa higher 
tribunal. I approaeh this case with much 
more than the diffidence expressed by Lord 
Sumner in Sinclair v. Breugham (1) and 
feel myself under the ban expressed by 
Thesiger, L. J, In re Hallett's Estate (2) as 
to the unlikelihood of Common Law J udges 
even of the eminence of Lord Bramwell 
being able to understand any but the 
simplest and most firmly established of 
equity doctrines, 

My duty is simply to set out the facts 
which are practically undisputed and to 
apply to those facts the principles I con- 
ceive to be laid down by the decided cases 
as best I can. 


Mr. Ramanathan Chetty was a * 
kottai Ohetty dy on the CUN 
business ofa banker and money-lender 
He was also à member ofa body who con- 
ducted the affairs of an Endowed School 
at Devakotta. A large sum of money wag 
in the hands of the trustees on behalf of the 
school and they entrusted to Ramanatha’s 


(1) (1914) A. O. 398; 841, J. Oh. 465: . 
58 S. J. a 3T. LR. 315, 5; Hl L.T. 1; 

2) (1880) 13 " = at p. 722; 49 4 i 
a. T. 421; 98 W, R. 759, 7 573 ILJ. Oh, 415; 
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custody a part of it amounting to some 
Rs. 40,000, In respect of that he was 
clearly in a fiduciary position. He put 
that sum into his own business without the 
knowledge or consent of his co-trustees; 
.his business came toa stand still and he 
was adjudicated an insolvent on 20th July 
1925. The estate was insolvent in the 
sense that it could not meet its debts as 
they fell due, but it had very considerable 
assets outstanding in the form of book debts, 
and those assets will doubtless in time be 
realised. The sole question before us is 
whether the  bankrupt's co-trustees are 
relegated to the position of ordinary 
creditors in the insolvency, or are entitled 
to say that they standon a higher footing 
and are entitled to a charge on the whole 
estate in priority to other creditors on the 
basis of following their moneys which 
have been misappropriated to the fund in 
which they must be supposed to have been 
sunk, 


I have most carefully perused the cases 
that the diligence of Counsel has placed 
before us; and I wish to express my in- 
debtedness for the assistance they have 
given us. The guiding principles, asI 
conceive them to be, are laid down in two 
great judgments—that of Jessel, M, R., in 
In re Halletts Estate (2) and that of Lord 
Haldane in Sinclair v. Brougham (1). Ido 
not propose to examine the early Common 
Law cases, though they have been cited 
to us, because, as Jessel, M. R., points out, 
the Judges were then dominated by the 
idea that money being unidentifiable, it 
could in no case be followed, a doctrine 
eliminated by “modern equity”, to use 
his own language. I take these proposi- 
tions to be indisputable; and in stating 
them I use throughout for brevity the term 
* trustee " to cover all cases Of persons who 
stand ina fiduciary position and “cestui 
quetrust" to cover the case of all those 
towards whom the persons I have called 

. “trustees” stand in that position :— 


(1) That ifthe trustee keeps the sums 
entrusted to him entirely separate from 
his own moneys, as by putting them in 
cash in a bag, to use Bir G. Jessel’s 
instance, or by putting them into a 
separate account aba bank, the cestui que 
trust can follow them. : 


(2) That ifthe trustee can be shown to 
have converted the trust money into a 
specific thing such asa piece of land, or 


OFFICIAL ASSIGNE E, MADRAS V. MINAKSHI VIDYASALAI PARIPALANA, 


1211, 0, 1930 


a definite parcel of goods remaining in 
his possession, the cestui que trust can take 
that land or those goods as representing 
his money or claimalien on them for the 
money expended on the purchase (3). Then 
comes the more common cass where the : 
trustee has mixed up the trust money with 
his own. I think here it is clear that. 
if the trustee has bought: land or 
goods out of moneys which are partly his 
own and partly those of the cestui que 
trust the cestui que trust can claim a charge 
on the property for the amount of his 
funds which was expended in the purchase. 
That is notalways easy of ascertainment, 
and the working rule appears to be: that 
if the trust moneys have disappeared and 
no residue is left, the cestui que trust will 
be entitled to a charge on the whole until 
it is ascertained what portion of the pur- 
chase money was contributed by the 
trustee out of hisown funds and not out of 
the trust money, the onus being cast on 
the trustee to prove what portion came 
from his own funds. When that is as- 
certained, the cestui que trust wil only 
have alien onthe property for the amount 
ascertained to be due to the misuse of the 
trust moneys. 


Then arises the case where the trust 
moneys have not only been mixed with 
the trustee’s moneys, but where there is 
no tangible asset which could be alleged 
to have been acquired with the trust funds 
wholly or partially. That is the case 
before us, because here what the trustee 
did was to put the trust moneys in his 
hands into his own business and subject 
them to all the fluctuations of that 
business and itis clear that the business 
was so unsuccessful that the actual funds 
in the hands of the Official Assignee as 
at this date realised amount to nothing. 
It was strenuously argued by Mr, 
Doraiswamy Iyer that in such circum- 
stances the Court could not give a 
preferential charge over prospective as 
distinct from actually tangible assets of the 
business. That argument ultimately 
seems to meto imply that atrustee has 
only to put trusí moneys into business, 
and then and there the cestui que trust is 
debarred from invoking the equitable 
doctrine, and sinks to the position of an 
unsecured and unpreferred creditor of the 
estate. That view seems to me to have ` 
been negatived so long ago as 1853 by 
the judgment of Turner, L.J.,in Pennell 
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v. Deffell (3). At pages388 and 3897 the 
learned Lord Justice takes the very case 
we have to consider asaclear illustration 
ofa case to which the equitable doctrine 
would apply. ` ` 


We were much pressed with the case of 
In re Hallet & Co, Ex parte; Blane (4). After 
a careful consideration of that case, I think 
it decides no more than this:—that a 
paper adjustment cannot be treated as a 
passing of moneys of the cestui que trust 
into the hands of the trustee. On pago. 
242f the point is first and emphatically 
takeù by Davey, L. J., Mr. Muir Mackenzie 
in argument had said: “the 16002 was in 
fact received by Hallett & Company.” 
Davey, L. J. then said: “no; all that 
happened was that they got a credit 
.for that amount.” Iread the judgments 
which follow as proceeding on those lines 
viz., that while you can follow money, you 
cannot follow amere book adjustment. 
Ithink thatthe learned Judge came to 
the right conclusion, and that this appeal 
should be dismissed with costs, payable 
by the Official Assignee out of the estate, 
Oertificate for 2 Counsels. Official Assignee 
totake his costs out of the estate. 


Anantakrishna Iyer, J.—M. A. R. 
N. - Ramanathan Ohettiar, a Nattukottai 
Ohetty was carrying on moneylending trans- 
action under the firm name ofM. A.R, 
N. Ramanathan Chetty was a member of the 
committee of the Nagarathar Sri Minakshi 
Vidhyasala Paripalana Sangam and also 
ths treasurer ofthe Sangam. The Sangam 
is compendiously called ‘the Nagarathar 
School, Devakotta' In his capacity as 
treasurer, Ramanathan  Ohettiar collected 
various sums subscribed for the School 
which the Sangam was maintaining. He 
paid these sums into his own business, and 
in 1925 the firm was adjudicated insolvent. 
At that time there stood to the credit of the 
trust in his firm's books asum of over 
Rs, 40,000. The Committe of the N aga- 
rathar School, Devakottah, claimed that the 
said amount should be paid in full by the 
Official Assignee in preference to the other 
debts due to other ordinary creditors of the 
firm: The Officiel Assignee passed an 
order on 25th May, 1927 to the effect that 

(3) (1853) 4 De. G. M. & G. 372; 23 L.J. Ch. 115; 18 
Jur, 273; 1 W. R.499; 22 L, T. (0. s.) 126; 43 E.R. 
bol; 102 R. R. 170. 

(4) (1894) 2 Q. B. 237; 63 L. J.Q. B. 573; 9 R. 278; 
70 L. T. 361; 42 W. R, 305; 1 Manson 25. ` 


“*Page of (1853) 4 De G. M. & G,—[Ed.] 
jPage.of (i893) 2 Q. B.—[Ed]. 
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the relationship between the Nagarathar 
School Devakottah and the insolvent was 
that of a debtor and creditor and no more. 
The Official Assignee went further and held 
that “even assuming for the purpose that 
the insolvent wasina fiduciary relation- 
ship and that he acted improperly in in- 
vesting the moneys of the School in his 
firm, the same could not be identified or 
ear-marked. When the firm was adjudi- 
cated insolvent there was no cash and no 
part of the assets could be followed by the 
beneficiary.” The Official Assignee ac- 
cordingly held that the School Authorities 
were in no better position than the other 
unsecured creditors of the insolvent and 
that they could not claim any preferential 
payment. l 


The School authorities appealed to the 
learned Judge isitting in insolvency 
against the order of the Official Assignee, 
The learned Judge (Mr. Justice Waller) al- 
lowed the appeal and gave the School 
authorities a first charge, for the full 
amount of their claim, on the realization 
of the debts due to the firm of the insol- 
vent, 


The Official Assignee has preferred this 
appeal against the order of the learned 
Judge and contends that the School autho- 
rities are not entitled to rank higher than 
the ordinary unsecured creditors of the in- 
solvent, 


Before discussing the question of law 
raised by Mr. 5, Doraiswamy Iyer, the 
learned Counsel for the appellants, I think 
it is better just to refer to the findings of 
fact arrived at by the learned J udge. In. 
the course of the judgment the learned 
Judge has recorded the following admis- 
sion made before him by the Counsel who 
appeared for the Official Assignee, "Mr. S. 
Doraiswamy Iyer for the Official Assignee 
concedes that he is unable to Support the 
view that the relation between the insol-. 
vent and the trust was one of debtor and 
creditor. He admits that Ramanathan 
Ohetty was a trustee and received the trust 
funds as a trustee and mixed it with the 
funds of hisown business,” As a trustee 
of the Nagarathar School the insolvent was 
entirely in the wrong in utilising the trust 
funds in connection with hig own business, 
As the learned Judge remarks “there can 
be no question as to the wrongful nature of . 
Ramenathan Chetty’s action, for the ming- 
ling itself was wrongful,” 
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_ The question then is whether the benefi- 
ciary (the School) is entitled to a first 
charge on the trade assets of Ramanathan 
Ohetty's firm. Section 66 of the Indian 
Trusts Act (IL of 1882) enacts as follows:— 


“Where the trustee wrongfully mingles 
the trust property with his own, the bene- 
ficiary is entitled to a charge on the whole 
fund forthe amount due to him.” The 
learned Counsel for the appellant contends 
that the beneficiary is entitled to a charge 
for the trust money only if he can trace it 
to aspecific fund. The trust funds have 
been admittedly utilised by the insolvent 
in connection with his money lending 
business, Itis not now possible to say 
which particular asset due to thefirm re- 
presents the trust moneys. In these cir- 
cumstances it is argued for the Official 
Assignee that the beneficiary is entitled 
only to rank as an ordinary creditor along 
with the other creditors of the insolvént. 
In support of his contention the learned 
Counsel strongly relied on In re Hallett & 
Co; Exparte Blane (4). The following 
passage on page 244* in the judgment of 
Lord Justice Lopes was relied upon:—“If 
trust money can be traced, it is liable to be 
followed by the trustee, and will not pass to 
the trustee in bankruptcy; but if it has been 
mixed up with other money so as not to be 
distinguishable, it cannot be followed.” 
This case, however, has been understood by 
Text-writers as authority for the proposi- 
tion “that inthe case of money,” there 
must be in fact a payment, since “the 
doctrine of following” depends upon identi- 
fication ofthe subject-matter; and where 
money not actually received was credited to 
an account, the doctrine was held jnapplic- 
. able. “Godefori on Trust and Trustees, 
Ath Edition pages 564 and 565. In Lewin 
on Trusts, 12th Edition, page 1155, it is stat- 
ed as follows:— 


“In order, however, that the rule as to 
following trus& money sheuld apply, there 
must be something specific which is capable 
of being identified as that into which the 
money has been converted, and where & 
transaction has been carried out by a set-off 
in account 90 that no cheque, note, coin or 
credit has ever passed or existed in speci- 
fic, the doctrine is inapplicable.” Turning 
to the judgment deliveredin ReHallet & Co.'s 
case (4) we find that Lord Esher (Master of 
Rolls) says at page 244* “Hallett & Company 
did not in truth receive any money; they 
entered intoa transaction with Hewitt & 
Do., the result of which was that no money 
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passed...Hallett & Oo., did not in fact receive 
any money or tender of money or anything 
tangible which it would be possible to fol- 
low or to lay hands upon....All that can be 
shewn is a settlement of account, and a 


settlement of account cannot be followed." |. 


Similarly Lopes, L. J., says:—“‘So far as re- 
gards the following of thissum of £ 1,600, 
the attempt fails at the first stage, for that 
particular £ 1,600 was never received by 
Hallett & Company no money had passed; 
therehad been a mere settlement with 
Hewitt & Oompany. Then, again, this 
specific sum never passed on to Cocks, ‘Bid- 
dulph & Company and the second ‘stage 
fails too.” Similarly at page `245* 
Davey, L. J, also makes similar remarks. 
“This money was not received by them 
(Hallett & Oompany) in any sense 
which is material to the present purpose. 
Nothing was received by them in specie, 
notes, cheques, or coin; there was no 
credit existing in specie, nothing which 
the cestui que trust could follow and say 
that the property had been converted into." 


Therefore, the casein In re Hallett d 
Co.; Ex parte Blane (4), could be distingu- 
ished on the ground that in that case it 
was found that the very first step that the 
beneficiary should prove in such cases, 
namely, that the trustee received moneys 
of the beneficiary was not proved. On 
the other hand authority seems to be 
fairly clear that where-a trustee wrongtul- 
ly mingles the trust property with his 
own, the beneficiary is entitled to a charge 
on the whole fund for the amount due 
to him. (Sees. 66 of the Indian Trusts 
Act and Halsbury’s Laws of England, 
Volume 28, page 207, 58. 415 and 4106). It 
was admitted that where trust money is 
wrongfully laid out in the purchase of 
specific, ireal or personal property, the 
beneficiary can elect to have a charge upon 
it for the amount of the trust money. (See 
authorities referred to in para. 415 of 
Halsbury’s: Laws of England, Volume 28). 
If, therefore, the trustee in this case had 
purchased a going concern of another, with- 
the trust funds, then the beneficiary would 
have an option either to take the purchas- 
ed property or elect to have 8 charge 
upon it for the amount of the trust money. 
If instead of purchasing a going concern, 
the trustee wrongfully utilises the trust. 
money for starting a business, or for car- 
rying on a business of his own, then it 
would seem that the beneficiary is entitl. 
ed equally to elect to have a charge upon 


Do. the rosuli oi nonien Baga 757 787 ^ 
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the assets of the business for the amount of 
the trust money. 

It was, however, contended by the learn- 
ed Counsel for the appellant that the 
doctrine of following trust property is 
not applied, and could notin the nature 
of things apply, when the trust funds are 
wrongfully applied by the trustee in a 
trade or business. If the doctrine is not 
confined in its application to cases of 
mingling of trust moneys with the trustee's 
own money where there isa mingled fund 
available, if the doctrine also applies to 
cases where with the money of the bene- 
ficiary the trustee wrongfully buys other 
property and if the beneficiary could in 
such cases claim to have a charge on such 
property to the extent of the trust money 
uitilised wrongfully by the trustee, I am 
not clear why the doctrine should not 
apply when the trustee instead of utilising 
the trust money for the purchase of pro- 
perty, utilises it in & trade or business of 
his own. Having regard to the findings 
in the present case and to the admission 
made on the Official Assignee’s behalf, 
as recorded by the learned Judge, there 
is no difficulty as regards the facts in the 
present case; for, as already mentioned, 
it was admitted before the learned Judge 
on behalf of the Official Assignee that 
“Ramanathan Ohetty was a trustee and 
received the trutst fund as a trustee and 
mixed it with the funds of his own busi- 
ness.” The learned Counsel for the res- 
pondent cited to us the case of Pennell v. 
Deffell (3). At page 558* Lord Justice 
Turner observed as follows :—“It is, I ap- 
prehend, an undoubted principle of this 
Court, that as between cestui que-trust and 
irustee, and all parties claiming under the 
trustee, otherwise than by purchase for 
valuable consideration without notice, all 
property belonging to a trust, however 
much it may be changed or altered in its 
nature or character, and allthe fruit of 
such property, whether in its original or 
in its altered state, continues to be subject 
to oraffected by thetrust; and from this 
principle I do not understand the Master 
of the Rolls to have in any degree dis- 
sented. Several cases illustrating the 
principle were cited in the argument, 
but perhaps it cannot be better illustrat- 
ed than by referring to a case of familiar, 
almost daily occurrence, the case of trust 
monies employed in trade. An executor 
of a deceased partner continues his capital 
in the trade with the concurrenca of the 

“Page of 43 E, R—[ Bd], 
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surviving partners, and carries on the 
trade with them. The very capital itself 
may consist only of the balance which 
at the death of the partner was due to 
him on the result of the partnership ac- 
count. That capital may have no existence 
but in the stock-in-trade and debts of the 
partnership. The stock-in-trade and debts 
may undergo a continual course of change 
and fluctuation, and yet this Court fol- 
lows the trust-capital throughout all its 
ramificatione, and gives to the beneficiaries 
of the deceased partner's estate the fruits 
derived from that capital, so continually 
altered and changed. We have here, I 
think, the most perfect instance of the 
extent to which the doctrine of ‘following 
trust property'|has been carried, by the Court, 
an instance, too, which exemplifies the 
difficulties with which the Oourt has felt 
bound to grapple for the purpose of carry- 
ing out that doctrine, for nothing can be 
more difficult, nothing more inconvenient 
than to follow out such a case to its results." 

Weare also referred to Inm re, Hallett's 
Estate (2) to the judgment of Jessell (Master 
of the Rolle) at page 707* et seg, The deci- 
sion ofthe House of Lords in Sinclair v. 
Brougham (1) was also referred to and 
Several passages from the speeches of the 
learned Lords who took part in that case 
were read tous. For example at page 438] 
Lord Dunedin's speech, the following passage 
occurs:— 

" Now, there are certain Situations, of 
which Hallett's case (2) is an example, where 
the one sharing party hasa right to say to 
the other, it is not in your mouth to say 
that the assets are not all mine, to the 
extent of my full claim. Ido not think 
this is one of those positions. Neither party 
has here any fiduciary position to the other.” 
Similarly, passages at page 418{ in the 
speech of the Lord Ohancellor (Viscount 
Haldane) were also read to us, 


I think that some of the passages occur- 
ring in the above case could be con- 
strued as laying down the principle con- 
tended for by the respondent, though it may 
be said that the point for decision before 
the House was quitea different one, and 
that the learned Lords were not considering 
the exact point now before the Court. 


In Perry on Trusts, 6th Edition, Volume 
II, para. 828, page 1364, it is said that 


"to entitle the trust creditor to preference, 
p ANUNG, 





. *Page of (1880) 13 Oh. D.—[Ed.] 
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it must at least appear that the fund 
remaining for distribution contains the 
proceeds ofthe Trust.” Again in para, 
graph 838 it is mentioned that “If the 
executor of a deceased partner isalso the 
surviving partner and he continues the 
deceased partner's capital without authority 
in the business, and changes the property 
many times over, the Court follows the trust 
fund through all these changes and give 
the beneficiaries of the deceased partner's 
estate the capital and ali its proceeds or 
gains in the business in which it has been 
employed.”: The only Indian case, Lam 
aware of, which is somewhat similar to the 
present case, is that reported in Mulrazzu 
Lakshmiv. Official Assignee of Madras,(5) de- 
cided by Sadasiva Iyer and Napier,JJ., where 
a jeweller, who was entrusted by the claim- 
ant with sovereigns and gold to be made into 
ajewelfor him converted the same into 
cash and subsequently became bankrupt 
and after the Official Assignee took charge 
of his estate, the owner ofthe sovereigns 
and gold put forward a claim that he was 
entitled to a preferential treatment and 
to get out of the estate the full value of 
the sovereigns and gold entrusted by 
him to the bankrupt the Court held that 
the transaction between the claimant and 
the jeweller amounted toa bailment and 
that the jeweller became, in consequence, a 
trustee for the claimant in respectof the 
sovereigns and gold entrusted to him”. But 
as there was no evidence, in that case, that 
the sovereigns and gold formed a portion;of 
the estate taken possession of by the Official 
Assignee and as there was nothing to identi- 


fy the same, the Courtheld that the claimant. 


was not entitled to the benefit of the decree 
of tracing and quasi-charge, and, therefore, 
to any preferéntial payment". Justice 
Sadasiva Iyer at page 41* says: If, in this 


case, Icould have found my way to decide | 


that the assets taken possession of by the... 
Official Assignee did include or must have 
included the gold or the value of the goid 
contained in the sovereigns and the bar 


given by ‘the petitioner to the insolvent... . 


I would be inclined to apply the doctrine 
of ‘tracing’ and the doctrine of a quasi 
charge even to the full limits indicated by 
Lord Dunedin in his judgment in the 
recent House of Lords’ case,but I do not see 
my way to differ from the findings of Mr. 
Justice Bakewell thatthe petitioner has 
failed to show that the gold or the price of 

(5) 29 Ind. Cas. 87; 2 L. W. 312; 17 M.L. T. 247; 
(1915) M. W:N. 202; 28 M. L. J, 403. : 

*Page of 29 Ind, Oas, —! E i 


that gold was invested in or formed part 
of any of the assets taken possession of by... 
the Official Assignee.” 


Again the learned Judge adds “on the 
finding, then, that none of the assets. found. 
with the insolvent is proved directly or 
even by a remotefact, from which a 
reasonable inference could be drawn, to 
have contained any portion'of the petitioner's 
gold or to have been acquired with 
the use of the proceeds of that gold. I must, 
and do confirm the order of the learned 
Judge.” ; 


The principle would seem to be that a 
wrong doer cannot be permitted to take. 
advantage of thisown wrong and that no 
wrongful act of theltrustee could prejudice the: 
rights of the beneficiaries in cases like the 
present, I 


I am, therefore, of opinion that the learned 
Judge was right in holding that the princi- 
ple of following trust property applies to 
the facts and circumstances of the present. 
case. I would, therefore, dismiss the appeal 
with costs, costs to be realised from the 
estate. Certificate for two Counsel. The 
Official Assignee is entitled to take his 
costs from out of the estate, 


V. N. V, Appeal dismissed, 
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MADRAS HIGH COURT. 
Orvin APPEAL No. 337 or 1926. 
December 14, 1928. 

Present:— Justice Sir William Watkin 
Phillips, Kr., and Mr. Justice Thiruvenkata 
Achariar. 

P. M. RAMAKRISHNA IYER— 
PLAINTIFF—APPELLANT 
versus 
P.MUTHUSAMIIYER AND OTHERS 
—DREFENDANTS— RESPONDENTS, 

Partnership—J oint family business—Separation by 
one member and retirement from business—Right of 
retired partner to share in subsequent profits—Option 
to claim share in profits or interest—Hlection—Know- 
ledge of respective claims, necessity of—Trusts Act 
(II of 1882), ss. 88, 90, 95—Contract Act (IX of 1872), 
8. 241. , 

When a partner retires from a business which is 
not wound up but is continued by the surviving 
partners, he is entitled to a share in the profits 
obtained by the use of his share in the partnership 
assets. [p. 610, col. 1.] i 

It is not necessary in order to entitle the retiring 
partner to ashare that the whole of the partnership 
assets should be used in making the subsequent 
profits; it will be sufficient ifa portion of the assets 
. js so used. [ibid.] 

Partners being co-owners of all the partnership 
assets including its goodwill, a partner who con- 
tinues the business after the death or retirement of 
his co-partner with the.assets of the firm, will, under 
ss. 90 and 95 of the Trusts Act, be accountable to 
the retired partner or to the legal representative of 
the deceased partner for the profits made by him 
by such user of the common property, subject to a 
fair allowance being made to him for his labour and 
skill and to the other provisions in his favour con- 
tained in those sections. [p. 614, col. 2.) 

The right to claim profits is rather the primary 
right, and the right to claim interest the alternative 
right, the option to choose between them being 
given to the partner or his representative whose pro- 
perty js beemso used without his authority. [p. 615, 
col. 1, 

A. person who has an option to elect between twc 
alternative claims or reliefs cannot be required to 
elect without a clear knowledge of the respective 
claims between which he has to elect, [p. 616, col. 1.] 

[Case-law considered.) 

Appeal against a decree of the Court 
of the Subordinate J udge,Tinnevelly, dated 
the 12th May, 1926, in Original Suit No. 18 
of 1924. ou. f 

Mr. T. M. Krishnaswami Iyer, (with him 
Mr. T. S. Anantharama Ayyar), for the Ap- 


pellant. 

Mr. S. Varadachariar (with him Mr. K. R. 
Rangaswami Ayyangar), forthe Respondents, 
JUDGMENT. 

Phillips, J.—Plaintifi and defendant 
Nos. 2 and 3are the sons ofthe let defen- 
dant. They conducted a partnership busi- 
ness, at first in conjunction with the 4th 
defendant, and subsequently as a family 
partnership consisting of themselves alone. 
Misunderstandings arose in 1920 and plaint- 
iff refused to continue in the business and 
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finally expressed his determination to 
become separated in status and to dissolve 
the partnership. It has been found in the 
lower Court that this separation in status 
andthe dissolution of partnership took 
place on the 3lst December 1921, and this. 
is not now disputed. The plaintiff's suit is 
for the recovery of his share in the family 
property and in the partnership assets. 
He has obtained a decree for one-fourth 
share in the partnership assets as they 
stood on the 3lst December, 1921 and for. 
one-fourth share of the immoveable and 
moveable properties belonging to the 
family. So faras his share of the part- 
nership assets is concerned he has been 
awarded interest at 6 per cent. on the 
amountdueto him from the 3lst Decem- 
ber 1921 till delivery. 

The plaintiff now appeals and objects to 
the decree on the ground that he is entitl- 
ed not only to interest on his share but 
also in the alternative toa share of the 
profits which have been obtained by the 
use of the share. Itis not disputed that 
since 1921 defendants Nos. 1 to 3 have con- 
tinued to carry on the same business as 
wascarried on before that date by them 
in conjunction with the plaintiff. The 
plaintiff's claim to share in the profits 
earned since he left the business is based 
on & 88 of the Trusts Act. Illustration (f) 
to that section runs as follows :— 

“4 and B are partners, A dies. B instead 
of winding up the affairs of the partnership, 
retains all the assets in the business. B 
must account to A's legal representative 
for the profits arising from A's share of the 
capital.” 

In & case in this Court reported in 
Hajee Sumar Sait v. Mahomed Hussain 
(1) a Divisional Bench held that this il- 
lustration went beyond the law in India, 
the main ground of this decision being 
that the surviving partners did not stand 
in a fiduciary relation to the retiring part- 
ner or his representative. No reference 
was made in that case to the decision of 
Privy Council in a similar case[ Bhagwandas 
Mitharam v. Rivett Carnac (2)) where we 
find at page 550*: "It seems to their Lord- 
ships that the proper order will be to 
direct &n account to be taken of the part- 
nership dealings and transactions,to enquire 
what was due to the estate of Hemabai in 
respect of her share at the time of her 

(1) 3T Ind. Oas. 728; 4 L. W. 521; (1916) 2 M. W. Ñ. 


341. 
(3) 23 B. 544; 3 O, W. N. 186; 26 L A. 32; 7 Sar, 
O. J. 451 (P. 0). Sar: P, 
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death, and how the amount due to her 
Vetate has been dealt ‘with, and, if it ap- 
pears that such amount, or any part there- 
of, has been employed in the business con- 
tinued by the surviving partners, to direct 
the accounts of such business to be taken.” 
This principle has been subsequently re- 
peated in Haji Hedayat-ulla v. Mahomed 
Kamil (3) where it was held that the re- 
presentatives of the deceased partner were 
entitled to the same share as the partners 
would have taken if the partnership had not 
been dissolved. The same principle is 
laid down by Statute in English Law, i. e., 
8. 42 of the Partnership Act, 1890, and the 
question has been considered at great 
length in Stevenson & Sons Limited 
v. Aktiengesellschaft Fur Cartonnagen In- 
dustrie (4) where the contention thst the 
surviving partners do not stand in a fiduci- 
ary relation to a retiring partner orto the 
Tepresentatives of a deceased partner is 
very emphatically negatived and it was held 
thats, 42 of the Partnership Act, 1880, only 
gave effect to what was the law then exist- 
ing. This proposition is discussed in “Lind- 
ley on Partnership” 9th Edition, page 707. 

“On the other hand, to limit the compen- 
sation to interest (at the accustomed rate) 
would frequently enable the wron gdoer to 
profit by his own wrong, and be an inade- 
quate compensation to the owner. It may, 
therefore, be necessary to give the owner 
the profits made by the trader by the use 
of the property in question after making the 
trader alljust allowances, including a fair 
remuneration for his trouble, To doso may 
moreover be justified upon the ground that 
the profits are accretions to the property 
which has yielded them and ought to be- 
jong to the owner of such property, in ac- 
cordance with the maxim, accessorium se. 
quitur suum principale.” 

lt seems, therefore, to be very clearly es- 
tablished that when a partner retires from 
8 business which is not wound up but is 
continued by the surviving partners, he is 
entitled to a share in the profits which have 
been obtained by the use of his share in 
the partnership assets. It is not necessary 
that the whole of the partnership assets 
should be used in making the subsequent 
profits, for if any portion of the assets are 
so used, the retiring partner, who has a 


‘share in every portion of the partnership 

E 81 Ind. Cas. 525; 19 L. W. 425; A. I. R. 1994 

P. O. 93; 34 M. L. T. 69; 22 A. L. J, 382; (1994) 

M. W. N. 660; 29 C. W. N. 161; L. R. 5 A, (P. C.) 109 
. QJ. 

i 4) '1o18) A. O 239; 87 L.J K. B. 416; 118 L.T. 

pi; 62 S. J. 290; 3497. L, R..206. 
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assets, is entitled to a similar share in the 
profits. This is laid down by Romer, J., in 
& very recent case in Manley v. Sartori (5). 
It is often difficult to ascertain the exact 
share in the profits, which should be award- 
ed as Lord Lindley points out in (“Lindley 
on Partnership,” at page 710), and it may, 
therefore, be more proper in such cases to 
award interest on the share of the assets at 
the date of the dissolution. 

That the law is as set out above is not 
seriously disputed by Mr, Varadachariar for 
the respondents, but he contends that the 
plaintiff has not claimed such a remedy in 
his plaint and he must be deemed to have 
elected to seek his remedy in the shape of 
interest and to have given up his claim to 
a share in subsequent profits, Naturally 
the plaint does not specifically claim this 
share in subsequent profits, for, at the time 
it was drafted the plaintiff could not know 
that the other partners would not at once 
make over to him his proper share, nor ‘that 
they would continue the business, but there 
is nothing in the plaint which goes to show 
that the plaintiff relinquished any right to 
subsequent profits which he has in law. In. 
fact at the trial when it was clear that the 
business had continued for some consider- 
&ble period after the dissolution, his claim 
io these profits was strongly asserted but 
negatived by the Subordinate Judge for the 
reasons given in paras. 34 and 35 of his 
judgment in which he refers to the weight 
of authorities negativing such s right. In- 
asmuch as the suit partnership was family 
business, the matter might be deemed.to 
be somewhat more complieated as it is diffi- 
cult to ascertain what are the partnership 
assets as distinguished from the joint fami- 
ly properties, but this point is not of very 
much weight, for even under s. 95 ‘of the 
Trusts Act, the same principle is pres- 
cribed with reference to joint owners of 
property and it has always been held in the 
case of a joint Hindu family that the mana- 
ger after the date of division in status, 
is under an obligation to account for hig 
management of the whole of the family 
property he being co-owner in possession of 
the property of the separated member of 
the family. Cf. Watson and Company v. 
Ramchand Dutt (6) and Sri Ranga Tatha- 
chariar v, Srinivasa Thathachariar (7). 


(5) (1927) 1 Oh. 157; 96 L. J. Oh, 65; 136 L.T. 
238. 


6) 18 C. 10; 17 I. A. 110; 5 Sar. P. O. J. 535. 

oy 104 Ind. Cas. 472; 50 M. 866; 26 L. W. 195: 
53 M. L.J. 189; 39 M. L. T, 234; A. I. R. 1927 Mad 
801, 


1811. 0. 1980. 
A long argument has been addressed to 


us relating to the conduct of the respective . 


parties but that is really immaterial except 
possibly in the awarding of costs when we 
‘have to determine what are their legal 
rights and it is not seriously disputed 
now thatthe plaintiff has right in law to 
claim a share in the subsequent profits of 
the partnership. : 
. Theenquiry that will now be made is an 
examination of the accounts of the business 
not only up to the 31st December, 1921 but 
up to the date of this decree. In taking 
this account the defendants will be sentitled 
to be credited with a sum sufficient to 
recompense them for the skill and labour 
employed in the conduct of the business 
since 1921 and it will also be open to them to 
prove that any portion of the profits was ob- 
tained not by reason of the use of the partner- 
ship assets but in some other manner. The 
term “partnership assets” must be deemed 
to include the goodwill of the business, for 
the plaintiff is entitled to a share in the 
goodwill as well as toa share in the actual 
assets of the business. 

The contention of Mr. Varadachariar.that 
plaintiff has elected to receive interest 
rather than a share in future profits must 
‘be negatived, for a person cannot elect 
between two things unless he isin a posi- 
tion to know what those two things are and 
ean make a voluntary choice between them. 
In the present case, the plaintiffis not there- 
fore bound to make his election until the 
share of the profits that would fall to him 
has been ascertained. 
business ended in a loss, the plaintiff would 
be entitled to claim, the assets due to him 
at dissolution together with subsequent 
interest and, therefore, his final election 
must be postponed until the accounts have 
been taken. 

The next point on which the appeal has 
been argued relates to the family move- 
ables. The plaintiff claimed certain items 
in his plaint, some of which were admitted 
and others denied. The Subordinate Judge 
has held that the plaintiff has not proved 
the existence. of those that he claims and 
that, therefore, he was only entitled. to a 
share in those admitted by the defendants. 
It appears that the plaintiff has tried to 
secure the appointment of a receiver in 
this suit, and that when that was disallow- 
ed he applied for a Commissioner to take an 
inventory of the moveables, which was also 
disallowed; When the plaintiff was in the 
witness box, his Pleader made a statement 
that oral evidence as to the moveables 
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would not be adduced and that the 
plaintif would rely on what could be 
shown from the accounts when they were 
examined to ascertain the partnership as- 
sets. This statement was apparently ac- 
cepted by the Court and consequently no 
oral evidence was let in. In these circum- 
stances and in view of the fact that the 
plaintiff has been out of possession of the 
family moveables he ought to be allowed an 
opportunity of proving what moveables 
existed by reference to the family and 
partnership accounts and this must be dore 
in the taking of the accounts. 

The third point relates to the mesne pro- 
fits from the immoveable property. A sum 
of Rs. 1,250 was deposited by the defend- 
ants in respect of the first year's profits but 
this was done inorder to avoid the ap- 
pointment of a receiver and cannot be 
treated as anadmission that Rs. 1,250 was 
the actual amount of mesne profits in that . 
year, Theactual amount must be ascer- 
tained by reference tothe accounts and the 
various payments made by defendants must 
be set off against that amount and the 
plaintiff awarded his share accordingly. 

This appeal must, therefore, be allowed 
and the lower Oourt's decree modified in 
accordance with the above judgment. The 
third defendant has not opposed this ap: 
peal and, therefore, defendants Nos, 1 and 
2 will pay the plaintiff's costs of the ap- 
peal. The Sub-Judge will take steps .to 
secure the accounts from defendants as 
soon as possible and then proceed to ap- 
pointa Commissioner for their examina- 
tion. 

Tiruvenkata Achariar, J.—This 
appeal arises out ofa suit brought by the 
appellant forthe partition of family pro- 
perties belongingto him and defendants 
Nos.1 to 3. The lst defendant is the 
plaintiff's father and defendants Nos. 2 
and 3 are his (plaintiff's) brothers. It has 
been found by the lower Oourt that the 
family continued undivided in įstatus till . 
the 31st December, 1921, on which date the 
plaintiff became divided in status and in 
estate from the other members of the fami- 
ly. This finding is not questioned before 
us. The family besides owning considerable 
immoveable and moveable properties wag 
also carrying on trade from a very long 
time and on the date when the plaintiff 
separated from the family and became 
divided in status the family was carrying 
on a business in salt at Tuticorin in the 
name of R. M. Muthusamy Iyer and Sons 
and among the properties sought to ba 
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divided are the’ 4sséts of that family trade. 
The plaintiff in his plaint says that he is 
nolonger willing to carry on that business 
asa family concern and that itis, there- 
fore, just and necessary to dissolve the firm 
a5 from the date of the plaint and ascer- 
tain the net profits available for distribu- 
tion between him and the defendants Nos. 
'1to 3. The plaint was filed on the 9th 
February, 1922. The defendants Nos. 1 to 
3 in their written statement pleaded that 
* plaintiff severed his connection from the 
business in Arpist 1096, and from the fami- 
ly on 1st Margali 1096. Since then he be- 
came a divided member. Plaintiff is not 
therefore, entitled to the benefits of nor 
is he liable to the obligations under any 
contraets entered into since he left the 
business." With reference to this plea the 
fourth issue in the case was framed in the 
following terms: "whether plaintiff has no 
interest in the firm of R. M. Muthusamy 
Iyer and Sons after he became divided in 
status from defendants Nos. 1 to 3, that is, 
after the 31st December, 1921. It is ad- 
mitted that even after the plaintiff had 
separated from the family and became 
.divided in status the other members of the 
family continued to carry on the business 
in saltand it was stil being carried on 
. when the suit came on for trial about 4 
years after its institution. 

Atthe trial the plaintiff claimed that 
though the family partnership stood dis- 
solved, so far as he is concerned, on the 
31st December, 1921, and he is entitled to 
his share of the assets of the business as it 
stood on that date, he is also entitled to 
a share of the profits-earned by the business 
continued by defendants Nos. 1 to 3 sub- 
sequent to his separation therefrom. 

Defendants Nos. 1 to 3 denied the plaint- 
ifs claim toa share in these profits and 
contended that he can be awarded only 
interest on the amount found due to him on 
the date his connection with the firm ceas- 
ed. This was one of the main questions 
raised at the trial. Onthat question the 
Subordinate Judge finds that plaintiff be- 
eame divided in status and in estate on 
the 31st December, 1921, and that he had 
no interest in the Firm of R. M. M. & Sons; 
continued by defendants Nos. 1 to 3 after 
the saa  8te;and that he would be entitl- 
ed to the money value of his share in the 
said firm as it stood on the said date together 
with interest thereon at 6 per cent, per 
annum. 

The main question argued before us in 
‘this appeal is that the plaintiff's claim to 


RAMAXKRISHNA IYER 0, MUTHUSAMI IVER. 


1211, O. 1930 


a share in the profits of the business car- 
ried on by defendants Nos. 1 to 3 subsequ- 
ent to the 3lst December, 1921, should have 
been allowed. It is contended on behalf of 
the appellant that when a partner retires 
and the business of the firm is thereafter 
carried on by the other members of the 
firm with its capital or assets without any 
final settlement of accounts as between 
them and the outgoing partner, then hein 
the absence of any agreement to the con- 
trary is entitled at his option either to 
claim a share of the profits made with the 
use of his share of the partnership assets 
since the dissolution of the firm by his re- 
tirement, or to interest on the amount of 
his share in the partnership as it stood on 
the date of its dissolution. That is the 
tule enacted in s. 42 of the English Part- 
nership Act. There is no corresponding 
provision in the Indian Oontract Act, but 
it is contended that s. 42 of the English Act 
merely enacted what had prior to that 
Act been held to be the law in a long series 
of decisions of the Courts of Equity and 
that the same rule has also been held to be 
applicable to partnerships inthis country, 
as a rule of justice, equity and good con-- 
science. The appellant's Advocate relies 
also on ss. 88, 90 and 95 of the Indian 
Trusts Act in support of the same conten- 
tion. Section 88 says (to quote only the 
relevant portion) “ where a trustee, execu- 
tor, partner, agent, director of a company, 
legal adviser, or other person bound in a 
fiduciary character to protect the interests 
of another person, by availing himself of his 
character, gains for himself any pecuniary 
advantage..........sess0e00010 he must hold for 
the benefit of such other person the advant- 
age so gained.” Illustration (f) to that sec- 
tion is particularly relied on and it runs 
as follows. “ A and B are partners. A 
dies. B instead of winding up the affairs 
of the partnership, retains all the assets in 
the business. B must account to A’s legal 
representative for the profits arising from 
A’s share of the capital.” Section 90 enacts 
“Where a...co-owner...by availing himself of 
his position as such, gains an advantage in 
derogation of the rights of the other persons 
interested in the property...he musthold, for 
the benefit of all persons so interested, the 
advantage so gained, but subject to re-pay- 
ment by such persons of their due share 
of the expenses properly incurred, and to an 
indemnity by the same persons against 
liabilities properly contracted in gaining 
such advantage.” 

Lastly,s, 95-.says: ‘‘ The persons holding, 
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property in accordance with any of the 
preceding sections of this chapter must, so 
far as may be, perform the samejduties, and 
is subject, so far as may be, to the same 
liabilities and disabilities, as if he were a 
trustee ofthe property for the person for 
whose benefit he holds it. 

"Provided that where he rightfully culti- 
vates the property or employs it in trade or 
business, he is entitled to reasonable re- 
muneration for his trouble, skill and loss 
of time in such cultivation or employ- 
ment,” 

It is argued that these provisions recog- 
nise the same equity which was recognised 
by the earlier English decisions which have 
since been embodied in s. 42 of the English 
Partnership Act and that upon the facts of 
the present case the plaintiff is entitled to 
claim a share of the profits by reason of 
defendants Nos.1 to 3 having used his 
share of the assets in carrying on the busi- 
ness subsequent to 31st December, 1921. 
In support of this contention the decisions 
of the Privy Council in Bhagwandas Mitha- 
ram v. Rivett Carnac (2) and Haji Hadayet- 
ulla v. Mahomed Kamil (3) are relied on. 


In both these cases the partnership was . 


dissolved by the death of one of the part- 
ners and thereafter the business was con- 
tinued by the surviving partner or partners 
with the assets of the dissolved firm and 
their Lordships held that the legal repre- 
sentatives of the deceased partner were en- 
titled not only toan account to be taken 
of the partnership dealings and transactions 
to ascertain what was due to the estate, of 
‘the deceased partner in respect of his share 
at the time of his death, but also to an 
enquiry as to how the amount due to the 
deceased partner's estate has been dealt 
with by the surviving partners subsequent- 
ly and if it appears that such amount or 
any part thereof has been employed in the 
business continued bythe surviving part- 
ners, to direct an account of such a busi- 
-ness to be taken. In Bhagwandas Mitha- 
ram v. Rivett-Carnac (2) their Lordships 
also recognise the right of the legal repre- 
‘sentative of the deceased partner to elect 
either for the profits so ascertained or for 
interest andhe may exercise that option 
after the accounts for the subsequent period 
are taken and the result ascertained. In 
‘that case the legal representative of the 
deceazed partner was a minor on whose be- 
half the suit was filed by the Administrator 
General to whom Letters of Administration 
was granted for the estate of the deceased. 
In Haji Hedayet-ulla .v. Mahomed Kamil 
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(3) which was an appeal from Mahommad 
Kamil v. Haji Hedayat-ullah (8) & busi- 
ness was carried on by two persons in part- 
nership. On the death of one of them 
named Fazil the partnership became dis- 
solved but the surviving partner continued 
the business with the assets of the firm. 
In asuit brought against him by legal re- 
presentatives of the deceased partner for 
accounts being taken the Oalcutta High 
Court held that he was liable to give to the 
representatives of Fazil a sshare of the pro- 
fits of the business which may have accru- 
ed subsequent to his death up to the date 
when the final decree is made, all just al- 
lowances including fair remuneration to be 
allowed in favour of the defendant for 
managing the business and further order- 
ing thatthe plaintiffs as representatives of 
Fazil will be entitled to the same share as 
he would have taken if the partnership had 
not been dissolved, and the profits will be 
assessed on the basisof what may be found 
due to him on the date of his death, This 
decree was affirmed by the Privy Oouncil. 
In this case the only question raised 
appears to have been whether the accounts 
should be taken only upto the period of 
dissolution of the partnership by the death 
of Fazil or upto the date of final decree. 
No question appears to have been raised as 
to whether Fazil’s legal representatives 
could claim only interest on his share of 
the assets as it stood on the date of the 
dissolution. The only other decision of 
the Privy Council which has been referred 
toin the argumentsis the case in Ahmad 
Musaji v. Hashim Ebrahim (9). In this 
case after the dissolution of a partner- 
ship by the retirement of a partner the 
other partners continued the business of the 
firm using its assets for that purpose, In 
a suit brought against them by the legal 
representative of the retired partner (who 
subsequently died) they were ordered by 
the trial Judge Fletcher, J., to account for 
Such assets with interest thereon from the 
date of dissolution. That decree was on 
appeal affirmed by Sir Lawrence Jenkins, 
O. J.. and Woodroffe, J., who observed that 
Fletcher, J., had a discretion to allow interest 
and that having regard to the conduct of 
the appellant and the circumstances under 
which their liability arose that discretion 


(8) 64 Ind. Cas. 861; 48 O. 906; 33 O. L. J. 411; 26 
O. W. N. 463; A. I. R.1922 Cal. 122. 

(9) 28 Ind. Oas. 710; 42 O. 914; 21 C. L, J. 419; 19 
O. W. N. 449; 17 M. L T. 312; 2 L. W. 377; 13 A. L. 
J.540, 17 Bom. L. R.432; 29 M. L. J, 70; (1915) M, 
W. N. 185; 42 I. A. 91 (P. O0), 
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ought not to be interfered with. In the ap- 
peal to the Privy Council prepared against 
that decree the Counsel for the appellants 
contended thattin sucha case interest should 
not be awarded unless fraud on the part of 
the partner who continuea the business was 
found. The respondents’ Counsel in meet- 
ing that objection contended that the right 
to interest depended on the law of the 
Equity Courts that where after a partner- 
ship has been dissolved a partner continu- 
ing the business takes the assets of the 
partnership and trades with them, the other 
pariners have a right to elect whether 
they will have a share of the profits made 
or interest on the amounts taken. He fur- 
ther contended that the discretion of the 
Court was properly exercised by decreeing 
interest in that case. With reference to 
those contentions Lord Sumner in deliver- 


ing the judgment of their Lordships dis-' 


missing the appeal observed as follows: 
“Tt is well settled that in certain cases, 
when on the dissolution of a firm one of 
the partners retains assets of the firm in his 
hands withoutany settlementof accounts and 


applies them in continuing the business for 


his own benefit, he may be ordered to ac- 
‘count for these assets with interest thereon 
and this apart from fraud or misconduct in 
the nature of fraud.” It seems to me upon 
a careful.consideration of the report of this 
case that the plaintiffs made no alternative 
claim therein either for a share of the pro- 
fits or for interest as the Court may think 
fit to allow but that they elected to have in- 
terest on the amount due to the retired 
partner and that the only question decided 
was that they were entitled to interest as 
claimed. In this view, Mr. Justice Sesha- 
giri Iyer's observation in Hajee Sumar 
Sait v. Mahomed Hussain (1) that this 
case is authority for the proposition that in 
such cases the Courts have a discretion whe- 
ther to allow to the retiring partner or to 
the representatives of the deceased partner 
a share of the profits or only interest seems 
to. be not warranted. If the decision in 
Ahmed Musaji v. Hashim Ebrahim (9) is to 
be so understood it would be in conflict 
with their Lordships’ previous decision in 
Bhagwandas Mitharam v. Rivett Carnac (2) 
wherein itis clearly recognised that the 
plaintiff has an option to claim either pro- 
. fits or interest as ins. 42 of the English 
Partnership Act. Neither in Ahmed Musa- 
ji v. Hashim Ebrahim (9) in which interest 
was awarded, nor in Haji Hedayat-ulla v. 
Mahomed Kamil (8) where profits were 
awarded was the question of the plaintiff's 
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option to claim either of the altern 
liefs cousidered as it was in Bha 
Mitharam v. Rivett Carnac (2) and 
legitimate inference to be drawn t 


-is that in both those cases the 


definitely elected for one of those 1 
the plaint and the Oourt therefore 
to consider the right of the plaint: 
relief. . The further observation : 
Seshagiri Iyer, J., in the same : 
illustration (f) to s. 88 goes further 
operative portion of the section see 
to bealso not well founded. Th 
says (to quote only so much of it 
levant) that “where...a partner... 
person bound in a fiduciary charac: 
tect the interests of another p 
availing himself of his character, , 
himself any pecuniary advantage. 
hold for the benefit of such other g 
advantage so gained.” It may bet 
may be no fiduciary relationship 
the surviving partner and the leg 
sentatives of the deceased partner 
is a question on which opinion is 
But the partner in continuing 
with the assets of the dissolved pa 
certainly avails himself of the op: 
he had as a partner in possessio 
assets and that is sufficient to br 
within the operative part of the 
The words in the section "or othe 
bound in a fiduciary character t 
the interests of any other person" 
be construed not as referring to 
executor, partner, agent, director ( 
pany or legal adviser who are 
mentioned in the section as holdin 
ciary character but to bring in a 
person not coming within those < 
who is bound to protect the interes 
other persone, under illustration (J 
8.42 of the English Partnership 
liability of the surviving partner ` 
tinues the business is based on | 
the asets of the old firm for that 
Partners being co-owner of all the 
ship assets including its goo 
partner who continues the busin 
the death or retirement of the c 
with the assets of the firm, will un 
and 95 of the Trusts. Act be accou 
the retired partner or to the legal re 
tive of the deceased partner for t 
made by him by such user of the 
property subject to a fair allowar 
made to him for his labour and sk 
the other provisions in his favour 
in those sections. Indeed havin 
to the ground on which liability ol 
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ner continuing the business is based, the 
right to claim profits would seem to be 
rather the primary right, and the right to 
claim interest the alternative right, the 
option to choose between them being given 
to the partner or his representative whose 
property has been so used without his au- 
thority. 

The Subordinate Judge in support of his 
conclusion that the plaintiff is not entitled 
to claim a share in the profits of the busi- 
ness which was continued by defendants 
Nos. 1 to 3 after the date of the dissolution 
relies on Hajee Sumar Sait v. Mahomed 
Hussain (1) and also on s. 241 of the Contract 
Act which according to him supports the 
view that whatever is due to an outgoing 
partner or to the representative of the de- 
ceased partner is a debt and nothing else 
than an ordinary debt accruing on the date of 
the dissolution. Section 241 has to be read 
with s. 240 and when so read, it has no ap- 
plication whatever to the present case. 
The effect of s. 241 is merely to provide that 
a retiring partner by leaving his property 
to be used in the business after his retire- 
ment does not become a partner as regarde 
the business which is continued after his 
retirement but is merely in the position 
ofa lender to the business within the 
meaning of s. 210. The question as to 
what right he can claim by reason of such 
user of the property when there has been no 
agreement regarding it, is a question which 
, is not touched by s. 241. Upon the autho- 
rities already referred to there can be hardly 
any doubt that the retiring partner, can, in 
the absence of any agreement to the con- 
trary, claim at his option either a share of 
the profits of the business which was con- 
tinued with his assets or interest on the 
amount of his share of the partnership 


' assets, 


. This proposition is hardly disputed by 

the learned Advocate for defendants Nos. 1 
to 3 but he contends, firstly, that they made 
no use of plaintiff's share of the assets 
of the businees in continuing the busi- 
ness after the date of the dissolution 
and that therefore the foundation of plaint- 
iff claim to share in the profits faile, and 
gecondly,that the plaintiff by his conduct 
prior to the suit and in his plaint has elect- 
ed to forego any share in the profits of the 
business. Itis argued that if defendants 
Nos. 1 to 3 did not actually use more than 
their 3/4ths share of the assets of the busi- 
ness in continuing the same after dissolu- 
tion they cannot be held liable to the plaint- 
if for the profits they may have made after 
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dissolution. This argument ignores the 
rights of the plaintiff with regard to the 
common assets of the business, Until those 
assets are divided and his share given to 
him, he is a tenant-in-common with them in 
respect of the whole assets and even though 
only a portion of the assets may be used in 
the new business the assets eo used are the 
common property ofall the co-sharers in- 
cluding the plaintiff and he will be entitled 
to claim a share of the profits by such user. 
This contention ie, therefore, untenable. I 
may however add that it is not open tothe 
plaintiff in making the election to claim a 
share of the profits with regard to a portion 
of the assets and claim interest with re- 
gard to the rest. He must choose between 
the alternative reliefs with regard to the 
entire assetsasa whole. In the present 
case the continuance of the family business 
by defendants Nos. 1 to 3 cannot per se be 
regarded as wrongful merely because one 
member of the family who was entitled to 
a 4th share in it chooses to break off sud- 
denly. To discontinue a long standing busi- 
ness suddenly in which a large amount of 
capital has been embarked may result in 
heavy loss to the other mombers of the 
family and there can be no objection to 
their continuing the business on their be- 
half and at their risk, and their doing so 
will in no way prejudice the plaintiff's rights 
to have the accounts taken of the dissolved 
partnership as it stood at the date of the 
dissolution, He has a further right to claim 
at his option either his share of the profits 
which were earned by the employment of 
his share of the assets in the new business 
or interest on the amount due to him at the 
date of the dissolution. If he elects to 
claim profits it will have to be ascertained 
what profits are attributable to his share of 
the assets employed by defendants Nos. 1 to 
3in continuing the business and what al- 
lowances should be made in their favour as 
provided in s. 95 of the Trusts Act. 

As regards the further contention that the 
plaintiff has in fact elected against claim- 
ing a share of the profits, our attention was 
drawn tothe following statement in para. 
13 of the plaint. “Under the circumstances 
the plaintiff is. not willing to continue the 
business any longer as a family concern 
and he has reasonable grounds to fear that 
want of mutual confidence cannot but lead 
to loss. It is, therefore, just and necessary 
to diesolve this new firm and ascertain the 
net assets available for distribution be- 
tween the plaintiff and defendants Nos. 1 to 
3." And also to prayer (e) which runs as fol- 
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lows: “That the family trade as now carried 
on be dissolved as from this date. That ac- 
. count of the profits accrued up to date be 
taken and direct defendants Nos. 1 to 3to pay 
4th share of the ascertained profits.” This 
suit was filed on the 9th February, 1922, 
within a comparatively short time after 
the date of the dissolution and when the 
plaintiff would not know whether defend- 
ants Nos. 1 to 3 will immediately wind up 
. the business or continue the same on their 
behalf. The contingency for making an 
. election as between the alternative reliefs 
had not then happened. It is argued that 
the plaintiff's statement in para. 13 that 
continuing the business in the circumstances 
cannot but lead to loss shows a definite elec- 
tion on his part not to have any concern in 
the profits or loss of the business after his 
retirement therefrom. Butit seems to me 
that all that the plaintiff says therein is that 
he is not willing to continue the business 
; any longer as a family concern as owing to 
want of confidence between himself and the 
other members of the family co-operation 
between them is not possible and the busi- 
, ness conducted without it must result in 
loss. The prayer (e) also does not take the 
matterany further. At the trial of the case 
which took place about four years after the 
- date of the plaint, during which time the 
.business had been conducted by defend- 
ants Nos. 1 to 3 the plaintiff elected to claim 
a share of the profits. That is quite clear 
from the judgment of the lower Oourt 
which refers to the rival contentions put 
forward by both the parties on this ques- 
.tion. In the appeal before us the plaintiff 
has definitely elected to ask for & share of 
. the profits ; grounds Nos. 2 to 7 of the Me- 
morandum of Appeal relate to this question 
but it will be sufficient to refer to ground 
. No.5 which runs as follows:—‘“ In any 
event the Court below ought to have held 
that the plaintiff has a right to elect whe- 
ther he will take a share of the profits made 
or have interest on the property retained in 
the business by the defendants and that the 
plaintiff has elected to ask for a share of the 
profits,” The position taken here is quite 
clear and unambiguous. That a person who 
. bas an option to elect between two alternative 
claims or reliefs cannot be required to elect 
without a clear knowledge of the respec- 
_ tive claims between which he has to elect 
is clear law. (See Halsbury's Laws of Eng- 
land, Vol. 13, page 124, para. 141) The 
. learned author therein says: “ Hence he is 
. entitled to be allowed time to consider as 
. to his election and if necessary election will 
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be postponed till the accounts of the pro- 
perty concerned have been taken. Elec- 
tion made before the party has had an op- 
portunity of ascertaining his rights and the 
value of them or under a mistake as to mat- 
terson which those rights depend will not 
be binding ; though if election has once 
been deliberately made, the persons claim- 
ing under the electing party are bound 
thereby without distinct evidence being 
given that he was aware of his rights.” 
The accounts of the business carried on by 
defendants Nos. 1 to 3 have not yet been 
taken and it was quite open to the plaintiff 
to put off his election until the result of the 
taking of the accounts is known. He could 
do so under the authority of Bhagwandas 
Mitharam v. Rivett-Carnac (2), but neverthe- 
less the plaintiff has in his memorandum of 
appeal chosen toelect to claim ashare of the 
profite, in the belief, no doubt upon such 
knowledge as he may possess, that it will 
be much more advantageous to him than 
to claim interest on the amount due to 
him on the date of the dissolution. It 
seems to me that the present case falls 
within the last proposition stated in the 
paragraph cited above from  Halebury's 
Laws of England. In support of that 
proposition the learned author cites the 
case in Dewar v. Maitland (10). In that 
case the law on this point is stated as 
follows:—“There is nọ doubt that before an 
heir can be put to election he is entitled to 
know everything which concerns the situa- 
tion and the value ofthe property in reference 
of which he may be required to make the 
election, but there is no authority for 
the proposition that where an heir has 
chosen deliberately to confirm a devise of 
lands,which without his confirmation would 
be invalid, there must be...distinct evidence 
of his knowledge of his righte. Although 
the Court compels persons to elect, yet 
election itself is a voluntary act.” I have 
referred to this point because Mr. Krishna- 
swami Iyer in his arguments in reply 
contended that he has not yet made any 
definite election and that even if he has 
made itis not binding upon him and that 
if the taking of the accounts of thenew 
business is less favourable to him than 
claiming interest he stillcan elect to claim 
interest. I shouldbe very loath to allow 
the plaintiff to go back upon an election 
which I think he has deliberately made 
but for the special circumstances of this 


an L. R. 2 Eq. 834; 12 Jur. (N. 8.) 699; 14 L, T. 853. 
14 W. R. 958, l n 
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case. The plaintiff applied for the ap- 
pointment of a Receiver and for the pro- 

duction of the accounts of the new busi- 

ness and both those reliefs have on the 
‘ objection of defendants Nos. 1 to 3 been 
. withheld from him so far. He has there- 
fore, to form an opinion on that question 
. on other and much less satisfactory mate- 
tials and perhaps also he was not advised 
that he can put off his election till his 
accounts were looked into. Having ragard 
to the conduct of the defendant in this 
case in withholding from the plaintiff the 
information which he was entitled to, I 
. am not prepared to hold the plaintiff 
finally bound by the election he has already 
made. I am, therefore, of opinion that 

the contention of the appellant on this 
` question must be allowed in its entirety. 


' .. Two other questions were argued before us 


and on these questions I agree with the 

‘observations of my learned brother whose 
judgment I have had the advantage of 
perusing and have nothingto add there- 

i m I agree also in the order proposed by 
im. 


Y. N. V, Appeal allowed. 


MADRAS HIGH COURT. 
CRIMINAL Revision OasE No. 266 or 1929, 
August 1, 1929. 
Present:;—Mr. Justice Curgenven. 
Inre D. VIRASW AMI NAIDU—AcogsEDn— 


PaTITIONER. 

Arms Act (XI of 1878), s. 19 (d)—Arms Rules, r. 24 
—Censignment of gun from one place to another— 
Consignee, whether bound to take license for trans- 
a aa consignee, whether guilty under 
s. 19 (d). 

Dade) ihe Arms Aot, and the rules thereunder 
where arms are to be sent from one place to 
another, it is for the consignor and not forthe con- 
signee to apply for and obtain the licence. 

Where a person in Madras ordered a gun froma 
dealer in Bombay ostensibly foran intending pur- 

' chaser but in fact upon his own account: 

Held, that his act did not amount tothe offence 
of transporting without a license under s. 19 (d, 
Arms Act, although he wasliable to prosecution on 
receipt of the weapon for possessing the gun with- 


. out a license. 
Petition under ss. 435 and 439 ofthe 


Code of Oriminal Procedure, 1896, praying 
. the High Court to revise the judgment of 
c the Court of Sessions of the Bellary Division 
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in Oriminal Appeal No. 42 of 1928, prefer- 
red against the judgment of the Court of 
the Joint Magistrate of Hospet, in O. O. 
No. 61 of 1927. 

Dr. V. K. John, for the Petitioner. 

Mr. K. N. Ganapathi, for the Public Pro- 
secutor, for the Orown. 

ORDER.—The petitioner has been 
convicted under s. 19 (d) of the Indian 
Arms Act of transporting a weapon in 
contravention of a regulation or prohibition 
issued under s.10 of that Act, and the convic- 
tion has been upheid on appeal. The learned 
Sessions Judge has set forth the relevant 
facts in para. 2 of his judgment and they 
have not been disputed before me, They 
show that the petitioner ordered a gun 
from a dealer in Bombay ostensibly for an 
intending purchaser but in fact upon his 
own account and, as the learned Sessions 
Judge, says, the only question is whether 
his act amounts to the offence of transport- 
ing without a licence. 

Rule 24 of the Indian Arms Rules provides 
for the grant ofa licence for the transport 
of arms, ammunition of military stores, and 
the form in which it is granted is Form 
VIL I think it is-clear both from the 
language ofthat rule and the contents of 
the form that where arms are to be sent 
from one place to another it is for the 
consignor and not for the consignee to 
apply for and obtain the licence. Sub-rule 
l(a)of r. 24 for instance requires that 
where arms are consigned from a Presidency 
Town the licence must be granted by the 
Commissioner of Police of that town; and 
it is evidently the consignor's name and 
place of business that must appear in 
colums 1 and 2 ofthe licence. Further it 
is laid upon him to mark legibly upon 
each packet an account of its contents 
(condition 3), and condition 4 states that 
the article should be delivered only toa 
person lawfully entitled to receive it. From 
these circumstances I drawthe conclusion 
that the transporting was done by the 
dealer in Bombay and was duly covered by 
licence. Rule 22, which relates also to the 
transport of arms, authorises a licensed 
dealer to transport any reasonable quanti- 
ties to any person licenced to possess such 
arme. It appeare to me that the petitioner 
to comply with this provision, should 
have held a licence to possess and if he 
was found to be without one he was liable to 
prosecution on receipt of the weapon for 
possessing it without a license, but I do not 
think that the conviction under s. 19 (d) 


‘ean be. sustained. I accordingly allow the 
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petition and set aside the conviction and 


direct that the petitioner be acquitted and 
released. 


Y. N. Y, Conviction set aside. 


MADRAS HIGH COURT. 
Criminal Revision Cases Nos. 551 To 553 
or 192y. 
July 31, 1929. 
Present:—Mr. Justice Ourgenven. , 
In re DAMODARAM—AccusEp— 
PETITIONER. 
. Criminal Procedure Code (Act V of 1898), s. 347, 

Chap. XV III—Penal Code (Act XLV of 1860), ss. 406, 
420—Trial before Presidency Magistrate for offence 
under ss. 406 and 420, Penal Code—Transfer of 
Magistrate—Successor holding case triable by Sessions 
Court—Procedure to be-followed—Inquiry, whether 
should be de novo. 

The special power to commit to a Sessions Court 
conferred on a Magistrate by s. 347, Criminal Pro- 
cedure Code, cannot be interpreted so as to enable 
the Magistrate to deprive the accused of any of the 
rights conferred on him by Chap. XVIII ofthe Code, 
[p. 619, cols. 1 & 2.] 

In re Chinnavan (2%, followed. 

The phrase “under the provisions hereinbefore 
contained” in s. 347, Oriminal Procedure Code, 
must relate to those provisions in Ohap. XVIII of the 
Code which define the procedure to be adopted in 
inquiries into cases triable by the Court of Session. 
[p. 618, col. 2. 

When a case has not reached the stage of com- 
mittal and nothing in the main proceedings has to 
be undone before the procedure which is prescribed 
by law can be followed no question of the prejudice 
to the accused arises. Irrespeetive of the question 
of prejudice, the proper pracedure should be ob- 
served. [p. 619, col. 2.] 

.Where in proceedings for offences under ss, 406 
and 420 before a Presidency Magistrate the Magis- 
trate heard the prosecution evidence and was then 
transferred and his successor took up the case and 
formed the conclusion that it was one which should 
be tried by a Court of Session inasmuch as it 
involved the offences also offorgery and using as 
genuine a forged document, rendered punishable 
by s. 467 and s. 471, Penal Code, respectively, 
and applications were then made by the petitioner 
for a de novo trial: 

Held, that apart from any difference in procedure 
in the method of recording evidence prescribed by 
s. 362 (1) and sub-s. (4), since the provisions of 
s. 360 were not complied with, namely, the de- 
position was not read over to each witness in the 
presence of the accused as required by that section, 
read with ss.207 and 208 of Chap. XVIII the inquiry 
must be re-opened de novo. [p. 619, col. 1.] 
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Petitions under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the. 4th Presidency Magistrate, 
George Town, Madras, in Oalendar Oases 
Nos. 20776, 20777 and 20778 of 1928 res- 
pectively. 

Messrs. V. L. Ethiraj and N. Somasunda- 
ram, for the Petitioner. 

Mr. V. Rajagopalachariar, for the Public 
Prosecutor, for the Crown. 

ORDER.—These are three applications 
presented by the lst accused to revise the 
orders of the Fourth Presidency Magistrate, 
George Town, passed in the following cir- 
cumstances. Complaints were laid against. 
the petitioner in each of the 3 cases 
under ss. 406 and 420, Indian Penal Code, 
The predecessor of the present learned 
Magistrate heard the prosecution evidence 
and was then transferred. The present 
Magistrate on taking up the case formed 
the conclusion that it was one which should 
be tried by & Court of Session inasmuch 
as it involved the offences also of forgery 
and usingas genuine & forged document, 
rendered ¿punishable by ss. 467 and 471, 
Indian Penal Code respectively. That be- 
ing so, the question arose as to the proce- 
dure to be thereupon adopted. Applications 
were made by the petitioner for a de novo 
trial and in the orders against which these 
revision petitions are preferred the learned 
Presidency Magistrate has declined to 
grant them for certain reasons which he 
gives. 

The petitions raise & question as to the 
construction of s. 347, Oriminal Procedure 
Code, which empowers a Magistrate at any 
stage of an inquiry or trial before its com- 
pletion to “commit the case under the 
provisions hereinbefore contained." It is 
scarcely disputable that the phrase “under 
the provisions hereinbefore contained” must 
relate to those provisions in Chap. XVIII. 
of the Code whieh define the procedure to 
be adopted in inquiries into cases triable 
by the Court of Session. Nor can it be dis- 
puted thatin all ordinary circumstances 
the procedure which a Presidency Magis- 
trate follows in the trial of a criminal case 
is not identical with that laid down by 
Chap. XVIII for the conduct of à prelimi- 
nary inquiry. To begin with, the question 
would arise whether the method of record- 
ing evidence required by s. 362 (1) ina 
ease tried by & Presidency Magistrate in 
which an appeal lies was adopted or whe- 
ther availing himself of the provision of 
Sub-s. (4) of that section, the Magistrate 
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deemed himself absolved from taking down 
the evidence at length. Mr. Ethiraj for the 
petitioner is, however, prepared to concede 
here that the evidence may have been 
taken down verbatim under the prior pro- 
vision, so that he does not press this pos- 
sible point of difference. There can be no 
question, however, that after the evidence 
was so recorded the provisions of s. 360 
were not complied with namely it was not 
read over to each witness in the presence of 
the accused as required by that section, 
read with ss. 207, and 208 of Ohap. XVIII. 
The general question of the construction 
to be placed on s. 347, Criminal Procedure 
.Code, received consideration in a Full 
Bench case of the Lower Burma Chief 
Court composed of five Judges Emperor 
v. Channing Arnold (l). The case 
cameup to that Court after commitment 
and not, as here, beforea committal order 
had been made. Nevertheless, it was held 
by four of the learned Judges that a com- 
mitment made otherwise than under the 
provisions of s. 347 as I have construed 
them abeve, that is to say, as requiring 
compliance with the termsof Ohap. XVIII, 
Oriminal Procedure Code, was illegal and 
should be quashed. As observed by the 
learned Chief Judge, “perhaps the strongest 
reason for holding that s. 347 in no way 
overrides and in no way dispenses 
with the. obligation of following Chap. 
XVIII is that in that Chapter, the Legis- 
lature has laid down provisions for proce: 
.dure before commitment some of which 
were obviously intended and rightly in- 
tended for the benefit of accused persons." 
Imay add that in the present cases the 
omission to read over the depositions to the 
witnesses is not a mere formal omission but 
may deprive the accused of the valuable 
right to contradict the witnesses during the 
Sessions trial by reference to their prior 
statements. This Burma decision was 
quoted with approval in the judgment ofa 
Bench of this Oourt [Inre Chinnavan 
(2) upon. & revision petition praying 
to quash the committal order in a case 
where a Stationary Sub Magistrate had 
originally proceeded on a charge under 
8. 354, Indian Penal Code of indecent as- 
gault, subsequently and before delivering 
judgment came to the conclusion that 
the case should be committed to the Sessions 
under ss. 376 and 511. The learned Judges 
say “we agree entirely with the decision of 


(1) 17 Ind. Cas. 813; 5 Bur. I, T. 239; 13 Cr. L.J. 
877; 6 L. B. R. 129 (F. B 


). 
(2) 23 Ind. Cas. 734; 15 Or. L, J. 366. 
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the Full Bench of the Burma Ohief Court... 
that it was not intended by s. 347 to enable 
the Magistrate to deprive the accused of 


.any ofthe rights conferred on him by 


Ohap. XVIIL;" and although in the case, 
before them the committal order had already 
been passed and, finding no prejudice 
caused to the accused, they refused to quash 
it, ib appears to me that irrespective of my 
own view that this construction is clearly 
right I should follow this authority in the 
absence of any to the contrary. 

The learned Orown Prosecutor has urged 
that here also, as in Inre Chinnavan 
(1) the petitioner must allege pre- 
judice in order that the orders of the learn- 
ed Presidency Magistrate may be set 
aside, I do not agree that when these cases 
have not reached the stage of committal 
and nothing in the main proceedings has to 
be undone before the procedure which is 
prescribed by law can be followed, any 
question of the prejudice occasioned to the 
accused arises. He certainly has a right to 
claim that the provisions relating to in- 
quiries before commitment shall be observed 
irrespective of any such consideration. My 
conclusion accordingly. is that the orders 
under revision are unsustainable in law and 
I set them aside and direct the lower Court 
to re-open the inquiry de novo in the light of 
the observations made above and proceed 
with it. 


Y. N. V. Order set aside, 


MADRAS HIGH COURT. 
ORIMINAL REVISION Oase No. 562 or 1928. 
(Og1urNíL Revision PETITION No, 466 
oF 1928.) 

April 30, 1929, 

Present:—Mr. Justice Waller 
and Mr Justice Krishnan Pandalai. 
KASINATHA PILLAI—COoMPLAINANT 
— PETITIONER 
versus 
SHANMUGHAM PILLAI aND ANOTHEQ— 
AcoUsED—HERESPONDENTa. 

Criminal Procedure Code (Act V of 1898), s. /33— 
Discharge without examining all witnesses of com- 
plainant, legality of —-'Groundless', meaning of. 

For a charge to be groundless under s. 253, 
Criminal Procedure Code, the evidence must be 
such that no conviction can be rested on it. It does 
not mean that the evidence discloses no offence what- 
ever. [p. 620, col. 1.] . : 

The amount of evidence which would enable a 
Magistrate to say that a particular charge was 
groundless is so entirely dependent on circum- 
stances that no general rule or direction, except 
that he is required to arrive at his conclusion 
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judicially and not capriciously, is likely to be of 
.any use. If, acting judicially, a Magistrate has 
-aome to the conclusion on grounds to be recorded, 
that the charge must fail either because the allega- 
tions are false or because they disclose a dispute 
of a civil nature which is distorted into a criminal 
ease or for any other reason, then there is nothing 
to prevent him from discharging the accused even 
before all the .complainant's witnesses have been 
examined. [p. 621, col. 1.) . 
Nananna Chinna Narasanna v. Suresetti Pedo 
Venkatrayudu (1) and Kunj Behari Lal v. Emperor 


(2), followed. 

Petition under ss. 435 and 439 of the 
Gode of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the District Magistrate of Tin- 
nevelly, dated the 6th March, 1928 (in L. 
Dis. No. 1552 of 1928—O. O. No. 279 of 
1927 on the file of the Second Olass Magis- 


¿rate of Tuticorn.) 


Mr. K.S.. Jayarama Aiyar, for the peti- 
tioner. . 
Messrs. V. L. Ethiraj and S. Rajamani- 
cken, for the Respondents. 
Mr. K. N. Ganapathi, for the Public Pro- 
secutor, for the Crown. 
ORDER, 
Waller,d.—No doubt the language 
used in the three Parts of s. 253, Criminal 
Procedure Code, is different, but it is, I 
think, impossible to lay down any general 
principle or to attempt to define what 
precisely is meant by the word “groundless,” 
Probably, as good a definition as any is 
that the evidence must .be such that no 
conviction could be rested on it. It obvious- 
ly doesnot mean that the evidence dis- 
closes no offence whatever. 
In this particular case, I see no reason 
to dissent from the view taken -by the 
Oourt below. It is almost unlikely that 
any Court would have convicted after 
‘hearing the evidence of the only witness 
examined. The petition is dismissed. 
Krishna Pandalai,J.—This is a 
petition to revise the order of discharge 
passed by the Second Olass Magistrate 
of Tuticorn under s. 253 (2) of the Orimi- 
nal Procedure Oode. The complaint 
brought by the father-in-law of one Sankara 
Gomathi Ohettiar who had recently died 
against the cousins of the deceased and 
alleged that the daughter of the complain- 
ant (widow of the deceased) entrusted her 
.. own and her children’s jewels worth about 
Rs. 4,000and her husband's account books 
to the accused soon after the 15th day 
ceremony for the purpose of selling the 
jewels and realising the outstandings and 
: Investing the proceeds for the benefit of 
- the widow and her children and that when 
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the accused were later questioned, they 
denied the receipt of the jewels and ac- 
counts, The complainant stated that he 
presented the complaint as jper his daugh- 
ter's instructions and charged that the 
accused committed an offence under s. 408 
of the Indian Penal Code. The Magis- 
trate having summoned the accused the 
complainant was examined and  eross-ex« 
amined at length on 2lst December, 1927, 
and llth January, 1928. The complainant 
had been previously informed that his 
daughter a resident of Tuticorin and the 
real complainant should be brought to 
Court to be examined on the 11th January. 
On that day she was absent. The com- 
plainant asked for a commission to ex- 
amine her which was refused, the Magis- 
trate remarking that the application was 
not bona fide. Then the complainant 
asked foran adjournment which was also 
refused. The defence, as it appeared from 
the cross-examination of the complainant 
was that the deceased Sankaragomathi 
Ohettiar had left a Will under which Ist 
accused was executor and that he was in 
possession of the estate as such and not 
under any entrustment by the widow and 
that the complainant an impecunious 
person, was using his daughter or her name 
as a tool to coerce the accused to part with 
the estate. The Magistrate came to the 
conclusion that the story told by the com- 
plainant was highly improbable that at the 
best, the dispute appeared to be one ofa 
civil nature to settle which the complaint 
was brought as a criminal case that ex- 
amination of further witnesses will not in 
these circumstances be of any use and there- 
fore he discharged the accused. The Dis- 
trict Magistrate to whom the complainant 
preferred a revision petition upheld the 
Sub-Magistrate's order and dismissed the 
petition being of opinion that it was fri- 
volous, The learned Advocate for the 
petitioner has urged before us that the 
Sub-Magistrate had no power to discharge 
unders. 253 (2) before examining all the 
complainant's witnesses and that he could 
notconsider the charge to be groundless 
before he had heard all the evidence. I wish 
tolay down no general rule as to whether 
a Magistrate should in practice examine 
all the witnesses available or how many 
of them before acting unders 253 (2). That 
depends entirely on the circumstances of 
each case for which no general rule ; can be 
laid down. But as a question of legal 
competence, there isno warrant for saying 
that Magistrates are bound to esamine all 
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witnesses that may be offered or available 
. before taking action under that sub-section. 
The words ofsub-ss.1 and 2ofsection 253are 
38 plain as any wordscan beon that point. 
The first sub-section states that if on taking 
all the evidence referred to in e. 252 and 
if necessary examining the accused no case 
is made out against the accused the Magis- 
trate shall discharge him, The second sub- 
section says that nothing in that section 
shall be deemed to prevent a Magistrate 
from discharging the accused at any pre- 
vious stage of the case that is before all 
the evidence referred to in s. 252 has 
been taken, if for reasons to be recorded 
the Magistrate considers the charge to be 
groundless. Authority forsupporting such 
a plain statutory provision would be need- 
less. But authority there is. See Nananna 
Chinna Narasanna v. Suresetti Peda Ven- 
katrayudu (1), Kunj Behari Lal v. Emperor 
(2). The amount of evidence which would 
enable a Magistrate to say that a particu- 
lar charge was groundless is so entirely 
dependent on circumstances that no gene- 
ral rule or direction except that he is re- 
quired to arrive at his conclusion judicial- 
ly and not capriciously is likely to be of 
any use. If, acting judicially a Magistrate 
has come to the conclusion on grounds to 
be recorded, that the charge must fail 
either because the allegations are false or 
because they disclosed a dispute of a 
civil nature which is distorted into a 
criminal case or for any other reason, then 
there is nothing to prevent him from dis- 
charging the accused before all the com- 
plainant witnesses have been examined. 
It follows that the action taken by the Sub- 
Magistrate was fully within his competence 
in revision. We are not accustomed to 
enquire into the merits to see whether the 
conclusions of the lower Court are correct 
on the facts. But I see nothing in the facts 
which would enable me to say that the 
order of the Magistrate was not a proper 
and judicial order. The petition is dis- 
missed. 


Y. N. Y. Petition dismissed. 


(1) 9 Ind. Cas. 606; (1911) 1 M. W. N. 149; 9 M.L. 
T. 302; 12 Or. L. J. 105. ! 

(2) 93 Ind. Cas. 1037; 27 Cr. L. J. 541; 94 A. L.J. 
512; L, R. 7 A. 119 Or; A. I. R. 1926 All. 461. : 
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MADRAS HIGH COURT, 
Lerrers Patent APPEAL No, 38 or 1929, 
April 30, 1929. 

Present :—Mr. Justice Waller and 
Mr. Justice Anantakrishna Iyer. 
RAMANAYYA-—APPRLLANT 
versus 
KOTAYYA AND ANOTHER— 
RESPONDENTS. 

Letters Patent (Madras High Court), el. 15—Order 
by Single Judge refusing leave to appeal in second 
appeal, whether appealable. 

No appeal lies from an order of a Single Judge 
refusing leave to appeal from a judgment passed 
by him ina second appeal after the lst February, 


1929, under the amended el. 15 of the Letters Patent 
of the Madras High Court. [p. 624, col. 2.] 


Letters Patent Appeal against an order 
of Mr. Justice Venkatasubba Rao, dated 
the 27th February, 1929, and passed on the 
motion of Mr. Oh. Raghava Rao, Advocate 
for the Appellant herein, refusing to grant 
leave to file a Letters Patent Appeal against 
the judgment delivered in Second Appeal 
No. 1506 of 1928 on the file of the High Court 
(A. S. No. 261 of 1928 on the file of the Dis- 
trict Court of Guntur—O. S. No. 605 of 1928 
on the file of the District Munsif of Nara- 
saraopet), 


Mr. Ch. Raghava Rao, for the Appellant, 
Mr. P. Venkatramana Row, for the Res- 
pondents. 


JUDGMENT.—This is an appeal pur- 
porting to have been preferred under s. 15 
of the Letters Patent against the refusal 
by a learned Judge of this Oourt of leave 
to appeal from the judgment passed by him 
in a second appeal. 


A preliminary objection is taken by Mr. 
Venkataramana Rao, the learned Advocate, 
who appeared for the responden t, that no 
appeal lies from such orders of refusal of 
leave to appeal. 


Olause 15 of the Letters Patent of this 
High Oourt was recently amended on 3rd 
November, 1927, and on 12th December, 
1928. 


The effect of these amendments is to de- 
elare that no appealshall lie to the High 
Oourt from the judgment passed in the ex- 
ereise of appellate jurisdiction in respect of 
a decree or order made in the exercise of 
appellate jurisdiction by a Court subject to 
the superintendence of the High Court (and 
not being an order made in the exercise of 
a revisional jurisdiction or in the exercise of 


` (Oriminal Jurisdiction) of one Judge of 
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the High Court, orofone Judge of any 
Division Court pursuant to s. 108 of the 
Government of India Act, made on or after 
lst February, 1929, unless the Judge who 
passed the judgment declares that the case 
is afit one for appeal, The second appeal 
in question was heard by the learned Judge 
after let February, 1929, and the learned 
Judge when moved by the present appel- 
lant has declined to grant leave to appeal 
under cl. 15 of the Letters Patent. The 
appellant has preferred this appeal against 
the said refusal by the learned Judge to 
grant leave to appeal. The question is 
whether this appeal is maintainable. 

As remarked by the Privy Council in 
Minakshi v. Subramanya (1),“ it is not to 
be assumed that there isa right of appeal 
in every matter which comes under thecon- 
sideration of a Judge; such right must be 
given by the enacted law, or equivalent 
authority." The Privy Oouncil made a 
similar observation in the case reported in 
Montreal Corporation v. Brown (2): 
“The rule of law in this country is that 
an appeal does not lie unless given by 
express legislative enactment." See also 
Lane v. Esdaile (3), per Lord Halsbury,L. O. 
That being so, the appellant must point 
out the provision of the law under which 
he claims this right of appeal. The rule 
would apply with equal, if not with greater 
force, when it is sought to prefer an appeal 
against the decision of one learned Judge 
of a Court to a Division Bench of that Court. 
Under s. 108 of the Government of India 
Act, the Ohief Judge shall determine what 
Judge in each case is to sit alone and what 
Judges of the Court are to constitute the 
several Division Courts. The decision pass- 
ed by such Judge or Division Oourt would 
be final, unless a right of appeal be speci- 
fically given.  Olause 15 of the Letters 
Patent is the only provision which has been 
brought to our notice, and it is under that 
clausethat the present Letters Patent Appeal 
has been preferred. Ona reading of cl, 15 
as amended, it is clear to us that no appeal 
would lie to the High Court from a judg- 
ment passed by one Judge of the High Court 
in second appeal, after lst February, 
1929, No further appeal to the High Court 
is available except where the Judge who 
passed the judgment declares that the case 


is a fit one for appeal. 
(1) 11 M 26; 14 I.A. 160; 5 Sar. P. C. J. 54 
. OJ. 

P 977) 2 A. C. 168 at p. 184; 35 L. T. 870 


(3) (1891) A. O. 210 at p. 211; 60 L. J. Oh. 644; 64 L, 
T. 666; 40 W. R. 65. 
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When a right of appeal is given subject to : 
any condition, it is clear that the said con- 
dition should be strictly complied with 
before the right of appeal could be -taken 
advantage of, As stated in Maxwell’s Inter- 
pretation of Statutes, 6th Edition page 648, 
Chap XII, s. 3 "where it was provided that 
no appeal should be entertained unless 
certain rules were complied with, the 
neglect of the statutory requisites would 
obviously be fatal.” 

Mr. Raghava Rao, the learned Advocate 
for the appellant, argues, however, that 
what cl. 15 prohibits is only an appeal 
from the judgment of one learned Judge on 
the merits of a second appeal, and that 
the clause does not prohibit a right of ap- 
peal from the refusal of one learned Judge 
to declare that the case is afit one for ap- 
peal ; in the case of such refusal, he argues, 
there is right of appeal, and if the Appel- 
late Bench also agrees with the learned 
Judge on the question that the case is not 
a fit one for appeal, then only is there an 
end of theright of appeal, In other words, 
if we understood his contention correctly, 
he argues that while there is no right of 
appeal against the judgment passed on the 
meritsin the second appeal, there is aright 
of appeal from the refusal in such a case to 
grant leave and the Appellate Bench should 
decide, as best asit could, whether the 
refusal to grant leave to appeal was right or 
not. He did not hide from us the fact that the 
Appellate Bench may have for this purpose 
to go into the merits of the case itself, to 
such extent as is thought necessary. 


He also argued that the question now is 
notin respect of a decree or order, made in 
the exercise of appellate jurisdiction by. 
a Oourt subject to the superintendence of 
the High Court, but that it is with refer- 
ence toa judgment passed by the High 
Court itself, and that the restrictions refer- 
redto in cl. 15 do not apply to a 
judgment of the High Court. 

Weare clear that the arguments of the - 
learned Advocate for the appellant are 
untenable and that the present appeal is not 
maintainable. 

The practice of providing a right of appeal 
subject,to conditions, though comparatively 
new to India, has been prevailing for a long 
time in England ; sometimes leave of the 
Judge who decided the case or of the Court 
is made the condition precedent for the 
entertainment of an appeal ; in other cases, 
leave of either a Judge orthe Court on the 
one hand or of the Court of Appeal on the 
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other is made a condition precedent. An 
-instance of the formeris furnished by s. 45 
of the Judicature Act of 1873, and an in- 
stance of the latter is furnished by the Judi- 
cature Act of 1894, s. 1(5). In India, we 
have got an instance furnished by s. 75, 
cl. 3 of the Provincial Insolvency Act, 
where a right of appeal to the High Court 
is given on obtaining leave of the District 
Oourt orofthe High Court in respect of 
certain orders mentioned therein. 

English Courts ‘had to consider the very 
question raised in this appeal before us, 
namely: whether, there is any right of appeal 
from the refusal of a Judge to grant leave 
to appeal. 

In Kay v. Briggs (4), the Court of Appeal 
held: “where a Divisional Court has refused 
special leave to appeal, under s. 45 of the 
Judicature Act, 1873, from their decision 
given in an appeal from a Oounty Court, 
the Oourt of Appeal has no jurisdiction to 
hear an appeal from such refusal.” The 
following passage occurs in the judgment 
of Lord Esher, M. R. :—“ If this Court could 
overrule the discretion given by that sec- 
tion to Divisional Oourts the practical effect 
would be to allow an appeal here in 
every case, because the facts of each 
would be brought. before us in order to en- 
able us to decide whether or not we ought 
to overrule that discretion. I think that 
the real meaning of s8. 45 is to confine the 
power to give leave to appeal absolutely to 
the Divisional Courts.I am of opinion, there- 
fore, that we haveno jurisdiction to inter- 
fere with the exercise of their discretion.” 

. Fry, L. J., observes. as follows in the same 
case:—“ If an appeal from the refusal of 
‘the Divisional Court to grant leave 
could be brought to this Court our 
order would not satisfy the only contingency 


upon which the section provides that the. 


decision of the Divisional Court shall not be 
final, because special leave to appeal would 
be given, not by the Divisional Court, but 
by this Court. The decision of the Divi- 
sional Court would cease to be final, al- 


TAS the contingency remained unsatis- 
ed.” i 


In Lane v. Esdaile (3), the House of 
Lords decided that “ no appeal lies to this 
House from a refusal of the Court of Appeal 
to grant special leave to appeal from a 
judgment of the High Court;...such a refu- 
sal is not an order or judgment of the Court 
of Appeal within the meaning of s. 3 of the 
Appellate Jurisdiction Act, 1876.” At page 


(4) (1889) 22 Q. B. D. 343; 58 L, J. Q. B. 182; 60 
L. T, 775; 37 W, R. 291, : " 
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215* Lord Herschell observed as follows :— 
“Tf the contention of the appellants were 
well-founded I think it would follow that 
under this s. 45 (of the Judicature Act of 
1873) there could be an appeal to the Court 
of Appealfrom a refusal by a Divisional 
Court, and an appeal again from the Court 
of Appeal to this House; so that every 
County Oourt case might be brought up to 
this House upon the question whether an ap- 
peal should be allowed or not." Lord Field 
remarked at page 216*: “It seems to me 
that if your Lordships were to say now ‘we 
will give leave, and the Oourt of Appeal 
must enforce that, it would be imposing 
upon them the duty of giving a leave, as 
their leave, which they in their own judg- 
ment, think ought not to. be given." We 
may refer to one more case, Hx pare, Steven- 
son (5), where " A Judge at Ohambers hav- 
ing refused to grant the leave under Sch. II, 
cl.26 (a), of the Housing of the Working 
Olasses Act, 1890, the Divisional Court 
held that no appeal lay to them from his 
decision.” The Court of Appeal held that 
no appeal lay. Lord Esher, M. R., at page 
6117 laid down the law in the following 
words:—''I am,on principle and on considera- 
tion of the authorities that have been cited, 
prepared to lay down the proposition that, 
wherever power is given to alegal authority 
to grant or refuse leave to appeal, the 
decision of that authority is, from the 
very nature of the thing, final and con- 
clusive and without appeal, unless an 
appeal from it is expressly given....The 
very nature of the thing really concludes 
the question; for, if, where a legal authority 
has power to decide whether leave to appeal 
shall be given or refused, there can be an 
appeal from that decision, the result is an 
absurdity, and the provision is made of no 
efiect. Ifthe contention for the claimant 
be correct, it would follow that the case 
might be taken from one Oourt to another 
till it reached the House of Lords on the 
question whether there should be leave to 
appeal. That cannot be so. For these 
reasons, think the appeal must be dis- 
missed.” Fry, L. J., gives some other 
reasons in Support of the same Position, at 
page 612}. "Is the order...granting or 
refusing leave to appeal, subject to 
appeal? In my opinion it isnot, I do 


he ground 
that the word ‘order’ is 
(5) (1892) 1 Q, B. D. 609; 61 L, J. o. properly 


B. 492; 
544; 40 W. R. 417; 56 J. P. 501, SES BT, 
*Page of (1891) A. C.—[Ed. Spec ER ME 
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applicable to it; but from the nature of the 
thing and the object of the Legislature in 
imposing this fetter on appeals. The 
object clearly was to prevent frivolous and 
needless appeals. If, from an order refus- 
ing leave to appeal, there may be an appeal, 
the result will be that, in attempting to 
prevent needless and frivolous appeals, the 
Legislature will have introduced à new 
series of appeals with regard to the leave to 
appeal...... Åt appears to me that that 
would be an absurd result in the case of 
a provision the object of which is to 
prevent frivolous and needless appeals. 
Therefore, from the very nature of the 
thing the decision of the Gourt which has 
the power of giving leave to appeal is, in 
my opinion, final.” It is perhaps useful to 
quote one or two sentences from the judg- 
ment of Lopes, L. J., at page 612*. “Where 
an appeal is given that is made subject 
to the leave of the Oourt ora Judge, or any 
other legal authority, I think that the 
granting or refusal of leave by such 
Court, or Judge, or other legal authority, 
is final and unappealable. 

“The object of making appeals subject 
to leave is to prevent unnecessary and 
frivolous appeals. If an appeal were 
allowed from the granting or refusal of 
leave to appeal, the result would be 
that, instead of checking appeals, they 
might be multiplied to a most mischievous 
extent; for an appeal from the granting or 
refusal of leave might be carried from the 
Divisional Court to this Court, and from 
this Court to the House of Lords. For 
these reasons I think that the preliminary 
objection must prevail." 

It was argued that the order passed by 
the learned Judge refusing leave to 
appeal in this case should be taken to bea 
judgment within the meaning of the 
Letters Patent and in support of that 
position certain decisions of this Court were 
cited to us [Tuljaram Row v. Alagappa 
Chettiar (6), Sonachalam Pillai v. Kumara- 
velu Chettiar (7), Official Assignee of Madras 
v. Ramalingapa (8) and Maharajah of Pit- 
tapuram v. Rama Rao Bahadur (9)] Having 

(6) 8 Ind. Oas. 340; 35 M. 1; (1910) M. W:N. 697; 


8 M. L. T. 453; 21 M. L. J. 1. 
7) 19 Ind. Oas.109; 47 M. 316; 46 M. L. J. 138; 
(1924) M. W. N. 167; 19 L, W. 427; A. I. R. 1924 Mad. 


597. 
(8) 94 Ind. Cas. 456; 49 M. 539; 50 M. L. J. 361; 23 
L. W. 592; (1926) M. W. N, 360; A. I. R. 1926 Mad. 


554. 

(9) 105 Ind." Cas. 159; 50 M, 770; 26 L. W. 227; 
53 M. L. J. 329; A. I. R.1927 Mad. 846; 39 M. L.T. 
339 


“spago of (602) 1Q.B.D.—[EÀ] TT 


ANUMANOHT'®; KOTAYYÀ, 


1917..0, 1930 


regard to thé decision of the House of 
Lords in Lane v. Esdaile (3) already refer- 
red to, it is, to say the least, very doubtful 
whether such an order refusing leave 
could be said to be a 'judgment' for the 
purpose now under consideration, within 
the meaning of cl. 15 of the Letters Patent. 
But we are clear, reading cl. 15 as a whole, 
that the intention of the Legislature is that 
a judgment passed by a Single Judge in a 
second appeal after lst February 1929, 
is final and not appealable, and that an 
appeal could be entertained against the said 
judgment only ifthe Judge who decided 
the second appeal granted leave to appeal, 
This,to our mind, is clear from the provision 
of el. 15 of the Letters Patent. The learned 
Judge having. in this case declined to 
grant leave to appeal, the judgment in 
second appeal is final, Whether the order 
refusing leave to appeal be a ‘judgment’ or 
not, it is clear that no leave that might be 
granted by a Division Court would satisfy 
the requirements of the clause which 
provides that an appeal would lie only 
when the Judge who heard the second 
appeal grants leave to appeal. The 
English cases fully support the above 
position. A decision of this Court reported 
as Madhava Aiyar v. Muthia Chettiar (10) 
referred to by the learned Advocate for the 
respondent supports this view, though we 
think that the grounds for holding that no 
appeal lies in the present case are probably 
stronger than the grounds mentioned in 
the case in Madhava Aiyar v. Muthia 
Chettiar (10). 

For the above reasons, we are clear that 
no appeal lies from the refusal of leave to 
appeal by a learned Judge from a judg- 
ment passed by him in a second appeal 
after 1st February, 1929, under the 
amended cl. 15 of the Letters Patent, and 
we dismiss the appeal with costs of the | 
first respondent (plaintiff), 


v. N. Y. - Appeal dismissed, 


(10) 38 Ind. Cas, 818; 5 L. W. 168; 21 M. L. T. 77. 
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Q.227.—Did you understand from him 
that he did not want his buyer to know 
that there was an encumbrance on the pro- 
perty? Yes. 

Q. 228.—When you handed over these 
documents to him did you do so in order 
that he might represent or to facilitate his 
representing to the buyer that there was no 
encumbrance on the property? That did 
not enter into my mind at all, that he did 
want to do so; he was merely selling the 
property. He wantedto get as good a price 
88 he could, 

Q. 229.—You understood that he did not 
want the buyer to know that there was an 
encumbrance? That is 80. 

Q. ?30.—And what he was asking waa to 
effect that purpose, for that purposes? Yes. 

Q 231. —Then your handing over the 
deeds to him was in order to represent to 
tbe buyer that there was no encumbrance ? 
That may be so. 

Q. 232,—It is so? Yes, 

Q.233.— You know, of course, that here 
in Calcutta and in India generally there is 
a system of registration, that is to say, 
regular mortgages are registered? Yes. 

234.— Of course,there is no registration 
of equitable mortgages? That is go. 

Q.235.—Did you make enquiries as to 
who the buyer was? I can't remember. 

In these circumstances Allan handed over 
the title deeds to J. E. Guz lar, and took 
from him a receipt in the following 
terms :— 

“Received trom the National Bank of 
India, Limited, title dced of 42, Chowrin- 
ghee, held by them as security against over- 
draft in our current account,” 

“We undertake to pay the gale proceeds 
of the property sold by us otherwise we un- 
dertake to return the said title deeds to the 


Bank.” 
"P. E, Gazdar & Co. 
. Caleutta, 15th June, 1928," 

On the 27th June, Cook, the manager of 
the Bank telephoned to J. E. Guziar in- 
quiring when the money would be paid, 
aud J. E. Guzdar said that payment would 
be madeon the 30th June. On the 30th 
June, Cook wrote to P. E. Guzdar & Oo., 
requesiing that the reduction of the over- 
draft should immediately be carried out, 
and calling upon the firm to return the 
title deeds without further delay. On the 
3rd July, the firm failed. 

The question is whether in these circum- 
stances the mortgage to the defendant Bank 
nee postponed to that of the plaintiff 

ank. 
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The material section of the Transfer of 
Property Act is s, 78} which is in the fol- 
lowing terms :— | 

“Where through the fraud, misrepresenta- 
tion or gross neglect of a prior mortgagee 
another person has been induced to ad- 
vancs money on the security of the mort- 
gaged property, the prior mortgagee shall 
be postponed to the subsequent mortgagee.” 

Now, the origin of the rules of equity 
which regulate the priority of mortgages in 
England is to be found in the conscience of 
the Ohancellors which was offended by the 
notion that a mortgage, though prior in 
date, should have precedence in circum- 
stances which rendered it inevitable that in- 
justice would be done if its right to pri- 
ority was sustained. 

But, in seeking to penetrate the dark re- 
cesses of the cases decided by the English 
Oourts administering equity “ag furnishing 
by way of illustration a useful clue to the 
meaning” of the terms of this section see 
per Jenkins, J , in Monindra Chandra Nan- 
dy v. Troyluckho Nath Burat (5) a Judge in 
India is embarking upon a perilous though 
interesting adventure, for the equity J udges 
in Englandin endeavouring to evolve rules 
by which to regulate the priority of mort- 
gages in accordance with the principles of 
equity and good conscience found them- 
selves confronted with the sanctity attach- 
ing to the legal estate with which English 
Law was saturated, and were constrained to 
interfere with the legal rights of an owner 
of the legal estate in such circumstances 
only as plainly violated the fundamental 
principles of justice. The result has been 
that “in cases of this class,injustice is some- 
times done, and, but for the honour land 
integrity generally shewn, by the persons 
engaged in these transactione, much more 
might frequently bə done. It is impos- 
sible to reflect on this injustice without 
finding very cogent arguments in favour 
of some attempt to improve the state of 
the law as to title of real estate, and 
to get rid of the difficulty which arises 
from the distinction between a legal and 
an equitable estate,” per Lord Selborne, 
L.O.in Dixon v. Muckleston (6). In India, 
however, a Judge is able to approach the 
subject with his mind untrammelled by 
the peculiar rights and privileges by which 
ia Eogland the legal estate is hedged 
about; for ‘it is to be observed that 
toere is here no distinction Letween 

(8) 2 0. W. N. 750. 

(6) (1873) 8 Oh. A. 155 at p, 158; 42 L, J. Oh. 210; 
21 L. T. 804; 21 W. R,178, 
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- legal and equitable mortgages as in Eng-: 
Law, where the legal mortgage 
will always prevail against the equitable 
-unless the holder of the legal has 
done or omitted to do something which 
prevents him in equity from asserting his 
‘paramount rights," per Lord Dunedin in 
Imperial Bank of India v. U Rai Gyaw 
Thu & Co. Lid. (1). In England a mort- 
gage by deposit of title deeds, such as the 
mortgages in suit,is not regarded in law 
as an actual conveyance of the property, 
although in equity “such deposit might 
effect a mortgage good against the mort- 
gagor;” but in India “unless the deposit 
of title deeds effects the transfer of an 
interest in a specific immoveable property 
for the purpose of securing the payment of 


money advanced or to be advanced 
it is absolutely nothing at all. Fur- 
ther, the concluding words of s. 59 


actually use the word ‘mortgage’ to 
denote the security effected by delivery of 
documents of title, " Thelearned Advocate 
General urged that in India a mortgage by 
way of deposit of title deeds having the 
same status as a mortgage created in any 
other way, the mortgage to the defendant 
Bank could only be postponed to that of 
the plaintiff Bank upon grounds which 
-would justify the postponement of a “legal” 
mortgage in England. I entirely demur 
.to such a proposition, which, in my 
opinion, is wholly untenable; for “ag stated 
by the Judicial Committee in the case of 
Webb v. Macpherson (2), ‘the Law of India, 
speaking broadly knows nothing of the 
distinction between legal and equitable 


property in the sense in which that was: 


understood when equity was administered 
by the Oourt of Ohancery in England. 
The case of the Company, as presented to 
us, is that they are ‘legal’ mortgagees 
and that they are in the same position as 
a legal mortgages in England, who has 
obtained the legal estate without notice 
of the prior equitable encumbrance. But 
.the reasoning is fallacious, because in 
. India there is no such distinction between 
legal and equitable estates asis known to 
the English Law,” per Maclean, O, J., in 
Gokuldass v. Eastern Mortgage & Agency Co. 
(4). In India where, except as provided 
by Siatute, no distinction exists in the 
statusof mortgagees, in like manner, apart 
from Statute, no distiction is made in the 
rules that regulate their priority. It 
. behoves an Indian Court, therefore, to 
interpret s.78 in the light of the condi- 
tions prevailing in India, and not to puta 
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forced or peculiar construction upon the 
terms used in the section through attach- 
ing undue importance to the meaning 
attributed to similar words by English 
Courts diverso intuitu, and in circumstances 
that do not obtain in India. 

Now, in this case I am relieved from the 
necessity of interpreting the meaning of the 
term “fraud” ins.78 of the Transfer of 
Property Act, because there is no allegation 
in the plaint that the iplaintiff Bank was 
induced to advance money on the security 
of 42, Chowringhee Road, by reason of 
any fraud on the part of the defendant 
Bank. Ifa plaintiff desires to press a claim 
to relief against a defendant upon the 
ground of fraud fraud must be pleaded 
and particulars of the fraud alleged must 
specifically be set out. I refrain, therefore, 
from expressing an opinion as to whether, 
if fraud had aptly been pleaded, the 
defendant Bank in this transaction was or 
was not guilty offraud in the sense in 
which that term is used ins. 78. Iam 
bound, however, to consider whetber the 
plaintiff Bank was induced to accept the 
mortgage of the 26th June by reason of the 
* gross neglect” of the defendant Bank. 

Now, what is the meaning of “ gross 
neglect" in this section? The decisions | 
at Common Law in this connexion are not 
of much assistance, for “the action at law 
for negligence imports the existence of a 
duty onthe part of the defendant to the 
plaintiff, and aloss suffered as a direct 
consequence of the breach of such duty; " 
whereas it cannot, I think, fairly be said 
thata mortgagee owes a duty to all persons 
who in the future may become puisne 
mortgagees of the same property to take 
care that the mortgagor is not enabled to 
commit a fraud upon subsequent encum- 
brances by allowing him to be in posses- 
sion of the documents of title. 

Title deeds are not “in the eye of the 
law analogous to fierce dogs or destructive 
elements, where, from the nature of the 
thing the Courts have implied a general 
duty of safe custody on the part of the 
person having their possession or control "' 
per Fry, L. J., in Northern Counties of 
England Fire Insurance Co.v. Whigp (7) 
and a person in possession of title-deeds 
is not vnder an absolute obligation at all 
events to retain possession of them lest, 
perchance, if inadvertently he allows them 
to pass out of his possession, he thereby 

EM 


(7) (1884) 26 Ch. D. 482 at p. 493; 53 L. J. Ch; 629; 
51 L, T, 806; 32 W. R. 626, Utm 
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enables another person to commit a fraud. 
Further, there must be a direct. connexion 
between ‘the ' gross neglect" and the in- 
ducement to makethe subsequent advance, 
for to cite à familiar illustration, “in one 
sense every man who sells a pistol ora 
dagger enables an intending, muderer to 
commit a crime; but is he, in selling a 
pistol or a dagger to some person who 
comes to buy in his shop, acting in breach 
of any duty? Does he owe any duty to all 
the world, as is suggested here, to prevent 
people taking advantage of his selling 
pistols or daggers in his business, because 
hedoes in one sense enable a peraon to 
commit a crime?” per Lord Halsbury, L J., 
in Farquharson Bros, & Co. v. King & Co. 
(8) see also per Lord Watson in Scholfield 
v. Londesborough (9). Beforea prior mort- 
gage can be postponed under s. 78 the 
Oourt must be satisfied that the subsequent 
encumbrancer was induced directly and 
not remotely to advance money on the 
security of the property by reason of the 
gross neglect of the prior mortgagee. 


What then. is "gross neglect " within s. 
18? I respectfully agree with Lord Oran- 
worth that “cases are very difficult to deal 
with when you are obliged to use vitu- 
perative epithets of that sort... to enunciate 
a principle, What constitutes ‘gross negli- 
gence’ is always excessively difficult...to 
define, or, by way of anticipation, to illus- 
trate,” Colyer v. Finch (10) "but it must be 
something which raisesa positive equity 
against him, upon the principle which in 
equity, a8 distinct from law, is conveni- 
ently designated by the term ‘estoppel’. 
In other words,the man whohas conduct- 
ed himself in such a manner is not entitled 
to deny the truth of his own representa- 
tions if it bea case of express representa- 
tion—he is not entitled to deny being 
bound by the natural consequences of his 
own acts, if it bea case of positive acts— 
he ia not entitled to refuse to abide by the 
consequences of his own wilful and unjusti- 
fiable neglect, if that is the nature of the 
casa, By one or other of those means he 
may have armed another person with the 
power of going into ¿the world under false 
colours: andifit be really and truly the case 
that by his act, or his improper omission, 


(8) (1902) A. O. 395; 71 L. J. K. B. 667; 51 W. R. 
4; 86 L. T. 810; 18 T. L. R. 665. 
(9) (1896) A. C. 514 at p. 537; 65 L. J. Q. B. 593; 75 
L. T. 251; 45 W., R. 124. 

(10) (1856) 5 H. L. C 905 at p. 92410 E R. 1159 
at p. 1167; 26 L. J. Ch. 65; 3Jur. (N. s.) 25; 101 R, 


.R. 442. 


LLOYDS BANK LTD, v. P, E. QUZDAR & 00, 


631 


such an apparent authority and power has 
been vested in that other person, he is bound 
upon equitable principles by the use made 
of that apparent authority and power. 
Butasthat isa doctrine resting upon the 
highest principles of justice, the Oourts of 
Equity have been very careful that it 
should not be extended beyond the point 
at which it is consonant with practical 
justice; and this particular class of cases 
has presented very difficult questions for 
determination on that point," per Lord 
Selborne, L. O. in Dixon v. Muckleston 


As the issue raised is one of general 
importance, and of special concern to the 
commercial community, I have taken time 
to look into the authorities, and in my 
opinion, “ gross neglect" in s. 78 means 
and involves a failure on the part of the 
prior mortgagee to take such reasonable 
precautions sgainst the risk of a subsequent 
encumbrancer being deceived as in the cir- 
cumstances renders it unjust that theearlier 
mortgage should retain its priority. Hach 
case-must turn upon its own facts, and it is 
undesirable, even ifit were practicable, that 
I should attempt to define the term with 
more particularity or precision. For in- 
stance,an act or omission that would amount 
to gross neglect in a banker or a man of 
business might notso be regarded in the 
case of an ill-aducated man or a woman, 
Again, ‘‘ where the relation between the 
equitable incumbrancer and the person in 
possession of the title deeds is not merely 
that of mortgagee and mortgagor, but is of 
a fiduciary nature (as, for example, that of 
cestui que trust and trustee, or client and 
Solicitor), there is a great body of authority 
to shew that the equitable incumbrancer is 
not to be deprived ofhis priority by reason 
of the improper acts of the person entrusted 
with the deeds, so long, at all events, as the 
incumbrancer had no ground to suppose that 
there has been any want of good faith on 
the part of the custodian of the deeds;” per 
Parker J. in Walker v. Linom (11). Or again 
where the prior mortgagee has surrendered 
the title deeds to the mortgagor, but the 
prior mortgage had been registered and a 
later prospective encumbranzer by search- 
ing the register would thus be in a position 
if he made reasonable enquiry, to discover 
its existence, the Court would, I conceive, 
be slow to holdthat the prior mortgagee 
had been guilty of “ gross neglect," or that 
the action of the prior mortgagee in failing 

(11) (1907) 2 Ob. 104 at p. 116; 76 L. J. Oh. 500; 97 
L. T. 92. : 
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to retain possession of the title deeds had 
in any direct way caused or induced the 
later encumbrancer to advance money on 
the security of the property, see A gra Bank 
v. Barry (12). I am bound to state, with 
all respect for the opinion of that distin- 
guished Judge, thatI am unable to sub- 
scribe to the view which Jenkins, J., appears 
to have expressed in Monindro Chandra 
Nandy v. Troyluckho Nath Burat (5), that 
* gross neglect" in s, 78 means neglect that 
amounts to evidence of fraud, as laid down 
in the cases of Evans v. Bicknell (13), Mar- 
tinez v. Cooper (14), and Farrow v. Rees (15) 
to which he referred. I confess that I have 
never been able to understand how negli- 
gence can be evidence of fraud, although, 
no doubt, the facts proved may be evidence 
of negligenceor evidence of fraud. Lord 
Eldon, who enunciated this doctrine obiter 
in Evans v. Bicknell (13), in that case was 
. laying down the equitable rules for post- 
ponement of a “ legal ” mortgage, and, for 
the reasons that I bave stated, Lord Eldon's 
observations in such circumstances must be 
received with caution, and may prove to be 
an unreliable guide toa true construction 
ofs.78, The fact thata “ legal" mortga- 
gee without any reasonable excuse had 
made no enquiry as to the whereabouts of 
the title deeds may be, perhaps, evidence of 
a dishonest refusal to make such an enquiry 
because the mortgagee had reason to sus- 
pect the existence of a prior encumbrance, 
but how negligence in surrendering the 
title deeds to the mortgagor can be evidence 
of fraud Iam bound to say that I find it 
difficult to understand. 

' Lord Justice Fry seems to have experi- 
enced the same difficulty, for in Northern 
Counties of England Fire Insurance Co. v. 
Whipp (7), hereferred tothelan guage of Lord 
Eldon in Evans v. Bicknell (13), and Mar- 
tinez v. Cooper (14), as “loose and difficult to 
construe,” and observed that “ the expres- 
sion ‘gross negligence that amounts to 
evidence of a fraudulent intention’ is cer- 
tainly embarrassing, for negligence is the 
not doing of someting from carelessness and 
want of thought or attention; whereas a 
fraudulent intention is a design to commit 
some fraud, and leads men to də or omit do- 
ing a thing not carelessly but for a pur- 
pose." The doctrine of equity upon which 
Jenkins, J., relied in Monindra Chandra 

(12) (1874) 7 H. L. 135 at p. 148. 
549 (1801) 6 Ves. Jun. 174; 8I E. R. 998; 5 R. R. 


(14) (1826) 2 Russ. 198; 38 E. R. 309; 26 R. R. 
(15) (1840) 4 Beav, 18; 49 E. R. 243; 4 Jur. 1028; 
55 R,R.1, 
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Nandy v. Troyluckho Nath Burat (5) has 
nof been approved or followed in recent 
cases, and the true rule that regulates the 
postponement of "legal" mortgages in Eng- 
land, in my opinion, was laid down by Lind- 
ley, M. R, in Oliver v. Hinton (16), and in 
substance is the sameas what I have stated 
to be the meaning and effect of the rule for 
postponement on the ground of gross neg- 
lect in s. 78 of the Transfer of Property Act. 
His Lordship held that “to deprive a pur- 
chaser for value without notice of a prior 


‘-incumbrance of the protection of the legal 


estate it is not, in my opinion, essential that 
he should have been guilty of fraud ; it is 
sufficient that he has been guilty of such 
gross negligence as would render it unjust 
to deprive the prior incumbrancer of his 
priority.” See also among other cases, The 
Madras Hindu Union Bank v. Venkataran- 
giah (17), Shan Maun Mull v Madras Bvild- 
ing Co. (18), Rangasami Naikan v. Anna- 
mali Mudali(19), Shivram v. Saya (20), 
Balmokandas Atmaram v Moti Narayan 
(21, Nanda Lal Roy v. Abdul Aziz (22), 
Raman Chetty v. Steel Bro. &:Co., Lid. (23), 
Shropshire Union Rys, & Canal Co , v. Reg. 
(24), Hewitt v. Losemore (25), Waldron v. 
Sloper (26), Manners v. Mew (27). In re. Ver- 
non, Ewens d; Co. (23), Farrand v York- 
shire Banking Co. (29), In re, Castell and 
Brown (30), Rimmer v. Webster (31), Burgis 
v. Contantine (82), Grierson ^v. National 
Provincial Bank, England (33), Hudston v. 


.(16) (1899) 2 Oh. 264 at p. 274; 68 L, J, Oh. 583; 48 
W. R. 3; 81 L.T. 212; 15 T. L. R. 450.- 

17) 12 M. 424. 

18) 15 M. 268; 2 M. L. J. 95. 

19) 31 M. 7; 3 M. L, T. 87; 17 M. L, J. 499. 

(20) 13 B. 229. 

(21) 18 B. 444. 

(22) 34 Ind. Cas. 115; 43 ©. 1052. 

(23) 11 Ind. Oas. 503; 15 O. W. N. 813; 13 Bom. L. 
R. 542; 14 O. L. J. 79, (1911) 2 M. W. N. 418: 4 
Bur. L. T. 225; 10 M. L. T. 239; 21 M. L. J. 936; 6 L. 
B. R. 21 (P. O.). 

(24) (1875) 7 H. L. 496; 45 L. J. Q. B. 31. 

(25) (1851) 9 Hare 449; 68 E, R. 586; 21 L. J. Oh, 69; 
15 Jur. 1097; 89 R. R. 526, 

(26) (1852) 1 Drew. 193; 61 E. R. 425; 94 R. R. 

2 


(27) (1885) 29 Ch, D. 725; 54 L. J. Ch. 909; 53 L, T, 
84. 

.(28) (1887) 33 Oh. D. 402; 56 L. J. Oh. 12; 55 L, T. 
416; 35 W R. 225. S 

(29) (1859) 40 Ch. D. 182; 58 L. J. Oh. 238; 60 L, T. 
669; 37 W. R. 218. 


(30) (1898) 1 Ch. 315: 67 L. J. Ch. 169; 78 L. T. 169; 
4 T. L. R. 194; 46 W. R. 248. 
(31) (1909) 2 Oh. 163; 71 L. J. Oh. 561; 50 W. R. 517; 
6 L. T. 491; 18 T. L. R. 548. 
(32) (1908) 2 K. B. 484; 77 L.J. K. B. 1045; 99 L.T. 
490; 13 Com. Cas. 299; 24 T. L. R. 682, 
(83) (1913) 2 Ch. 18; 82 L. J, Oh. 481; 108 L. T. 632; 
57 5. J. 517; 29 T, L. R. 501, - 
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Viney (31). The decision in Hall v. West 
End Advance Co. Ltd., (35), upon which the 
learned Advocate General relied, may be 
gupported on the ground that the loss which 
the later encumbrancers sustained was 
“ quite as much due to their own neglect 
and want of'care as to the plaintiff's original 
carelessness.” 
If the construction that Ihave put upon 
the term '' gross neglect " in s. 78 is correct, 
I am clearly of opinion that the mortgage of 
thedefendant Bank must be postponed to 
that of the plaintiff Bank. In my judgment 
Allan, the Sub-Manager of the defendant 
Bank, was guilty of gross and wilful negli- 
gence in surrendering the title deeds to J. 
E. Guzdarin the circumstances disclosed 
by the evidence. He knew that the defen- 
dant firm were under an obligation to find 
about 6 lacs within lessthan three weeks; 
he knew that previous negotiations to sell 
the property had failed; he knew that J. E. 
Guzdar intended to raise money by means 
of the title deeds of the property, he knew 
that, in order to find money to reduce the 
overdraft to the bank, J. E, Guzdar was 
minded, by producing the title-deeds to a 
prospective purchaser, dishonestly and 
falsely to represent to the purchaser that 
there was no existing equitable mortgage on 
the property and thereby to induce him to 
purchase the property or to pay a higher 
price than otherwise he might have paid; 
and he knew that in surrendering the title 
deeds to J. E. Guzdarhe was departing 
` from the normal and prudent practice of 
the defendant Bank and of all responsible 
bankers in Caleutta. And yet with all this 
information at his disposal, and being fully 
aware that the Bank was relying upon the 
title deeds as a substantial security for 
re-payment of the firm's overdraft, Allan 
stated that he handed the title deeds to J. 
E. Guzdar becausehe believed that the 
partners of the firm were reliable and 
trustworthy persons, and J. E. Guzdar 
himself on a previouscccasion had duly 
returned the title-deeds to the Bank. I am 
of opinion that, in surrendering the title 
deeds to J. E. Guzdar,in the circumstanees 
obtaining in this case, the d dant Bank 
was guilty of gross ndi: as the 
plaintiff Bank by reason Æ such gross 
negleet was induced to advance money on 
the security of the property the mortgage of 
the defendant Bank must be postponed to 
that of the plaintiff Bank. 

(34) (1921) 1 Oh. 98at p. 104; 90 I. J. Ch. 149; 124 
L. T. 305; 65 S. J. 59, 

(35) (1883) 1 Cab. & Ẹ. 161, 
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I arrive at the same conclusion on a fur- 
ther or alternative. ground. The rule of 
equity to which I wish to refer is explained 
in the judgment of the Oourt in Perry 
Herrick v. Attwood(36), Briggs v. Jones (37), 
Brocklesby v. Temperance Permanent Build 
ing Society (38), Im re. Castell and Brown 
(30) and Rimmer v. Webster (31). In the 
case of In re, Castell and Brown (30), Romer, 
J., observed: “Itake it to be established 
that if a first mortgagee, even though he ` 
has the legal estate, authorises the mort- 
gagor to retain the deeds in order that the 
mortgagor may thereby, as ostensible owner 
ofthe property, be ableto deal with it 
though only to a limited extent, yet if the 
mortgagor takes advantage of the deeds 
80 left with him to deal with the property 
to an extent. beyond what was authorised, 
then the mortgagee cannot set up his 
charge as against an incumbrancer for 
valus without notice, who claims under 
the unauthorised dealing and relied on the 
deeds and the apparent ability of the 
owner todeal with the property free from 
incumbrances.” His Lordship added “this 
being the case as between a prior legal 
mortgagee and a subsequent equitable in- 
cumbrancer it isana fortiori case where 
the first mortgage is only equitable.” And 
in Rimmer v. Webster (31) Farwell, J, laid 
down that if the action of the prior mort- 
gagee “is also consistent with an intention 
that the person to whom the indicia of 
title are entrusted should deal with them; 
and if it is once proved, or admitted, that 
such was the inteniton, the case then falla 
to be decided in accordance with the prin- 
ciples governing the cases of authority given 
by a principal to an agent; and the owner 
comes under a duty to the persons whom he 
intends to act on such authority to give 
then? notice of any limit that he places on 
the authority, which he has by his own act 
made apparently co-extensively with ab- 
solute ownership. This disposes of Mr, 
Upjohn's contention that the cases of Perry 
Herrick v Attwood (36) and Brocklesby v. 
Temperance Permanent Building Society 
(38) are confined to an excess of the limit 
of borrowing, and do not extend toa mort- 
gage when the authority is only to sell 
The authorit yggg-ich the owner has given 
ean only be lir “sed by the indicia of pro- 
perty which helas given." In my opinion 


(36) (1857) 2 DeG. & J. 21; 44 E, R. 895; 27 L. J. Ch. 
121; Jur. (xN. s.) 101; 6 W. R. 204; 119 R. B. 10, 

(37) (1870) 10 Eq. 92; 22 L. T. 212, 

(38) (1895) A. O. 173; 64 L. J. Oh. 433; 11 R, 159; 72 
L. T. 477; 43 W. R. 606; 59 J, P. 676, 
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the present case is covered by the decision 
in Briggs v. Jones (37) and whether this 
equitable rule is founded upon estoppel by 
representation or agency it is clearly es- 
tablished that conduct on the part of the 
first mortgagee which violates the rule has 
the effect of postponing the mortgage of the 
prior mortgagee to that of the later encum- 
brancer. 

It cannot be doubted, I think, that the 
action of Allan in surrendering the deeds 
to J. E. Guzdar brings the present case 
within the principle of this rule of equity. 
It is apparent from the evidence that Allan 
intended that J. E. Guzdar should use the 
title deeds for the purpose of raising money 
by the sale of the property, and ifthe sale 
was completed that J. E. Guzdar should 
not be under any obligation to restore the 
title deeds to the defendant Bank. To per- 
mit the defendant Bank to retain priority 
for its mortgage, when it deliberately had 
entrusted J. E. Guzdar with the indicia of 
title for the purpose of dealing with the 
property in order to raise money to reduce 
the Bank's overdraft and thereby had 
directly enabled Guzdar to obtain a mort- 
gage from the plaintiff Bank upon ihe 
security of the property, would be against 
the plainest equity. For these reasons, 
therefore, I hold that the mortgage of the 
defendant Bank must be postponed to that 
of the plaintiff Bank, and there wil be a 
declaration to that effect in favour of the 
plaintiff Bank. | , 

A further question arises as to the ex- 
tent to which the plaintif Bank is entitled 
to claim priority. That depends upon the 
advance of the amount which the plaintif 
Bank was induced to make upon thesecurity 
of the title-deede, 

On behalf of the defendant Bank it is 
' urged that tre sum advanced was only 4 
lacs, because it was 4lacs only which was 
drawn out by Guzdar on the 27th June. 

This contention dors not appear to bein 
accordance with the facts. 

On the 27th of June J. E. Guzdar drew 
4 cheques upon the plaintiff Bank for 
Rs. 50,000, Rs. 1,50,000, Rs. 2,00,000 and 


Rs. 1,€0,000 respectively, aggregating 5 lacs. - 


Of this 5 lacs cheques to the value of 4 lacs 
were cashed by the firm a found their 
way into the Bank of Indi% 

As regards the cheque for one lac, a 
transfer ekeque by the firm ‘appears to have 
been rsid into Lloyds Bank for a like 
amount, Itis not quite clear whether this was 
go, or whether the cheques drawn upon the 
Bank in favour of thezfirm of an aggregate 
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value of 5 lacs were all paid into the Bank of 
India, and a cheque for 1 lac drawn by the 
firm on the Bank of India and paid into 
Lloyds Bank to the eredit of the firm. In 
my opinion, it does not matter which course 
was taken; for, in substance, what took 
place on the 27th June was that the plaintiff 
Bank advanced upon the security of the 
title deeds 5 lacs of which four lacs was 
paid in cash while the Bank credited the 
firm in current account to the extent ofa 
further lac. The one lac represented by the 
cheque paid into the plaintiff Bank on the 
27th June to the credit of the firm was 
allocated to the current account, and the 
effect of so doing was to wipe out the debit 
on thecurrent account on the 26th June, - 
namely, Rs. 63,105-14-3, the balance being 
appropriated in reduction of the 5 lacs 
which had been advanced to the firm on the 
security of the title deeds. On the Sth 
July, a further sum of Rs, 6,982-8-0 was 
paid into the Bank to the credit of the firm, 
and appropriated in further reduction of 
the loan of 5 lacs. 

On the 5th July, it appears that the 
plaintiff Bank debited the firm with asum 
of Rs. 25,000 in respect of ahundi drawn 
on F. P. Walladar in favour ofthe firm 
for which the Bank had given credit to the. 
firm, but which wasnot paid on presenta- — 
tion by the acceptor. The sum received by 
the firm from the Bank in that transac- 
tion, however, was not advanced on the 
security of the title-deeds, and; therefore, 
the plaintif Bank is not entitled to treat 
that sum as an advance for which they are 
entitled to priority as against the defendant 
Bank. 

1n my opinion. the sum in respect of 
which the plaintiff Bank is entitled to 
priority as against the defendant Bank is 5 
lacs with interest amounting to Rs, 780.8-0 
lees the amounts paid by the firm in reduc- 
tion of such an advance, and that is 
Rs. 4,39,754-3 9. 

There will be the usua! mortgage decree 
for Rs. 4,65,747-3-9 and interest as agreed 
in the mortgage against the defendant 
firm andas the defendat Bank has also 
obtained a mortgage decree against the 


firm in the Wh ing of the mortgage accounts, 
as betwee he plaintiff Bank and the 
defendant Bank the plaintiff Bank will be 


entitled to priority to the extent that I have 
mentioned. The firm will-pay the plantiff 
Bark's costa on scale No. 1. 
As against the defendant Bank the plain- 
tiff Bank is entitled to coste on scale No. 2. 
It appears that in the course of criminal 
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proceedings taken against J. E. Guzdar 
the Ohief Presidency Magistrate ordered 
that -the defendant Bank should hold the 
title deeds in suit,and the plaintiff Bank a 
certain sum in cash amounting to about 4 
lacs, pending the further orders of the 
Court, The plaintif Bank is not willing- 
to accept this sum in cash in payment pro 
tanto of its secured debt, and by consent 
the title deeds now held by the defendant 
Bank will forthwith be handed over to the 
plaintiff Bank, and the cash now held by 
the plaintiff Bank will be handed over to 
the defendant Bank upon the defendant 
Bank giving an undertaking in writing to 
indemnify the plaintif Bank against any 
claim which may be made against the 
plaintiff Bank by reason of the -plaintiff 
Bank having handed over this sum in 
cash to the defendant Bank. 

It appears that this sum has been held in 
cash by the plaintiff Bank and segregated 
from the Bank’s other monies, and was not 
utilised by them in any way until the 
91st February, 1929, when by an agreement 
between the two Banks Rs. 3,90,000 in cash 
out of the said sum was to be treated as 
earning interest in hands of the plaintiff 
Bank at the rate of 2 per cent., and interest 
at that rate from 2lst February, 1929, must 
be paid by the plaintiff Bank tothe defend- 
ant Bank, 

A. Order accordingly. 


CALCUTTA HIGH COURT. 
InsoLvENOY Oasu No. 98 oF 1928. 

. January 24,1929. 
Present:—Mr. Justice Lort- Williams. 
InreBILASROY SEROWGEE 
—APPLIO:NT. 

Civil Procedure Code (Act V of 1908),s. 182 (1)— 
Presidency Towns Insolvency Act (III of 1909), ss. 
86 (1), 87, 90 (1)—Practice—Pardanashin ladies— 
Exemption from appearance in Court—Power of 
Court to order atiendance in Court and to examine 
them in Chambers—Insolvency Court, powers of. 

Section132 (1) of the Civil Procedure Code does not 
apply to examinations under s. 36 (1) of the Presi- 
dency Towns Insolvency Act and the insolvency Court 
in asuitable case may summon before it a parda- 
mashim lady who is known or suspected to have in 
her possession any property belonging to the insol- 





vent. 

Under s. 132 (1) Civil Procedure Code, ladies who 
according to the customs and manners of the country 
ought not to becompelled to appear in publie are 
exempt from personalappearance in Court, that is, 
from being exposed to the publie gaze. They are, 
however, not exempted from attendance in Court 
and may, therefore, be compelled to come to Court 
ina palki so long as they donot become visible to 
the public gaze and may be examined in a private 
room, the public being excluded from and they being 
concealed from the gaze of the examiner, the parties 
and the Solicitors and Counsel. 
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Mr. K. P. Khaitan, for the Applicant. 

Messrs. H. C. Mazumdar and B. 
Jhunjhunwalla, for the Respondents. 

JUDGMENT.—In my opinions 132 (1) 
of the Civil Proeedure Code does not apply 
to examinations under s. 36 (1) of the Pre- 
sidency Towns Insolvency Act and that the 
Court ina suitable case may summon be- 
fore ita pardanashin lady who is known 
or suspected to have in her possession 
any property belonging to the insolvent. 
Section 37 gives the Oourt power, if it . 
thinks fit, instead'of summoning such a 
pardanashin lady to Court, to issue com- 
missions or letters of request. That power 
is discretionary. Further Jam of opinion 
that the correct meaning of s. 132 (1) of the 
Oivil Procedure Code isthatalady, who, 
according to the customs and manners of 
this country ought notto be compelled to 


.&ppear in publie, shall be exempt from 


personal appearance in Court, that is 
from being exposed to the publie gaze— 
such a person is exempt not from attendance 
in Court but from appearance in Court. 
I think “appearance” means that she shall 
not be compelled to come forth into view 
or become visible to the public gaze. A 
method is provided in this country by which 
such ladies can be moved from place to 
place, in a palki, and, in my opinion, they 
may be compelled to come to Court in a 
palki so long as they do not become visible 
to the public gaze. It follows, therefore, 
thatif the examination of these ladies be 
taken by the Registrar in his private room, 
the pubtic being excluded therefrom, and 
they being concealed from the gaze of the 
Registrar, the parties and the Solicitors 
and Oounsel appearing in the enquiry, their 
feelings and sentiments will be considered 
sufficiently. Therefore, I order that these 
ladies be examined in the manner which I 
have indicated. 

With regard to the question of cos 
have dealt with this iater on the eee 
that these ladies are not in contempt, but 
in my opinion, they are in contempt. The 
order was made properly by the Registrar 
for their attendance. They have taken no 
steps to set that aside or to appeal from it 
The result is that they are in disobedience- 
to an order properly made and are in con- 
tempt. IFelieve that thcse who have ad- 
vised them have misconstrued the provi- 
sions of these sections. Therefore, Ido 
not inflict any penalty upon them for their 
contempt, but they must pay the costs of 
this application. I certify for Counsel. 

A: Order accordingly, 
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CALCUTTA HIGH COURTS 
ORIGINAL Orvin Suit No. 2390 oF 1927. 
February 6, 1929. 

Present:— Mr. Justice Page. 

T, 0. CHOWDHURY & BROS. 
—PLAINTIFFS 
versus 
GIRINDRA MOHAN NEOGI— 

DEFENDANT. 

Contract Act (IX of 1872), ss. 194, 195— Princi- 
pal and agent—Agent appointing certain person to 
perform part of agency business, what is—Substituted 
agent and sub-agent, creation of—Ltability of agent. 


Sections 194 and 195 of the Contract Act are to 
be read together and the authority to create a third 
person as agent of the principal referred to in 
s. 194, connotes that the agent has a _ discre- 
tion ‘in selecting such agent for his principal.’ 
These sections do not apply to cases where the 
agent has no power of selection and if he under- 
takes the agency, is compelled to appoint a particular 
nominee of his principal as the agent of the princi- 

al for some part of the business of the agency. [p. 
639, col. 2.] ; 

The true test to determine whether the person 
appointed by an agent authorised in that behalf 
to perform part of the business of the agency is a 
substituted agent ofthe principal or the sub-agent 
of the agent is whether or not privity of contract 
between the principal and the person so appointed 
has been created. If the privity of contract has 
been created he is a substituted agent otherwise 
only asub-agent. The test to be applied is the same 
whether the case falls within s. 194, Contract Act, or 
whether the person so appointed is the nominee of 
the principal, although there is a difference in the 
obligation undertaken by the agent; for s. 195 
applies to a case falling within s. 194 
while in cases when the substituted agent 
is the nominee of the principal, the agent is 
not coneerned with the character or the efficiency of 
the person so appointed and his obligation quoad 
the part of the business of the agency entrusted to 
the substituted agent ceases, if and so soon as 
privity of contract has been created between the 
substituted agent and the principal. [p. 639, col. 2; 


p. 640, col. 1.] 


Mr. S. C. Bose (wtih him Mr. P. C. Basu), 
for the Plaintiffe. 
` Mr. W. W. K. Page (with him Mr. E. C. 
Ormond), for the Defendant. 


JUDGMENT.—I have taken time to 
consider this case which is not free from 
difficulty. In May, 1927, the first defend- 
ant purchased from the plaintiffs a quan- 
tity of corrugated iron sheets for the sum 
of Rs. 6,689-11-6. The defendant Neogi 
forthwith paid Rs. 250 part of the price, 
and instructed the plaintiffs to forward the 
goods by rail to Khulna. The goods were 
duly sent to Khulnain two consignments: 
on the lat June, and 8th June, 1927. On the 
6th June, the plaintiffs, by letter, gave the 
following instructions to the defendant 
Bank in respect of the first consignment;— 


T. O, CHOWDHURY & BROS. V. GIRINDRA MOHAN NEOGI. 


121 I. O. 1930 


s “No. 1883, Calcutta, 6th June, 1927. 
o 
The Manager, 
National Bank of India, Ltd., 
Calcutta. 
DEAR Sir, 

We beg to request you to be good enough 
to realize the amount of Rs. 2,675-10-6 
from our dealer Mr. G.M. Neogi of 
Khulna through the Khulna Union Bank, 
Limited, as advised by him, against Railway 
Receipt No. 171 of lst June, 1927, as usual. 

We are enclosing herewith the above- 
mentioned Railway Receipt, our bill No. 
5341 in duplicate and demand draft as 
usual requesting your goodself to kindly 
have the amount together with your usual 
charges realized from the party through 
the Khulna Union Bank, Ltd., against 
delivery of the documents (Railway Receipt, 
etc.) as usual and oblige. 
Yours faithfully, 
(Sd) T. O. Chowdhury & Bros, 


Enclosure: — 
Railway Receipt No, 171 of 
lst June, 1927. 
Oar bill in duplicate. 
Demand draft." 

Accordingly, the Bank sent the documents 
under acovering letter of even dateto the 
Union Bank of Khulna:— à 

“Copy. 
Registered 
National Bank of India, Limited, 
Calcutta, 6th June, 1927. 
The Union Bank of Khulna, . 
Khulna, 
Dear Brus, 

We beg to hand you herewith bills as 
noted below for favour of collection and 
remittance of proceeds by demand draft :on 
Caleutta, 

ae faithfully, 
d. 


Manager. 


Number Drawee. Term. Nature. Amount. Remark, 
M. B. C. 
i Rs. a. p. 
65-2978 G. M. Neogi D-D Doety. 2,675 10 6 
611 0 
2,082 5 6 








Rupees two thousand six hundred and eighty two 
5-6. 
Please collect all your charges from the drawees, 


NorE— 
D/A. Indicates documents attached to be 


delivered on acceptance of bill. 


"494 È 0. 1630 


D/P. Indicates documents attached to be de- 
livered on payment only. 
C. Indicates clean. 


N i^ ia Bank of India Ltd. 
Ba. 
Calcutta.” 


. And on the 7th J une, the Bank replied to 
the plaintiffs’ letter of the 6th June as 
follows:— 


“National Bank of India Limited. 
Calcutta, 7th June, 1927. 
Messrs. T. O, Chowdhury Bros., 
Calcutta. 
Dear Sins, 

We beg to acknowledge receipt of your 
letter of 6th instant enclosing the under- 
noted which we have sent for collection on 
your account, the proceeds of which will be 
paid upon receipt of advice of payment 
' only. 

Please note that the Bank willnot be 
responsible for any lossthat may occur by 
delay in transmission or collection. 


" Yours faithfully, 


€ 


Manager. 

Bill On Amount. Remarks, 
Rs. a. p. 
Khulna . 2,075 10 6” 


Similar lettera were sent in respect of 
the second consignment.- On the 20th 
June, 1927, thé plaintiffs wrote to the de- 
fendant Bank, 


“No, 1907 
‘To c 


T.O OBcwoHURY Bros. 
Calcutta, 20th June, 1927. 


The Manager. 
National Bank of India Ltd., 
Calcutta. 
DEAR Sie, 
. With reference to your letter of 7th 
instant, we beg to request you to kindly 
advise the Khulna Union Bank,Limited, to 
receive paymentof our bill for Ra. 2,675-10.6 
from our party Mr. G. M. Neogi 
within 7 days from the date of receipt of 
your letter of advice, if the amount is not 
realized in the meantime, as weare afraid 
‘the party may refuse the goods, 
Also please do the same treatment re- 
garding our bill No. 5344 for Rs. 3,764, 
Àn early compliance into the matter will 
oblige. ; 
: Yours faithfully, 


(8d.) T. O, Chowdhury & Bros." 
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And the defendant Bank forwarded the 
instructions therein contained to the 
Khulna Bank. 


On the 21st June, the plaintifis wrote to 
the defendant Bank:— 

“No. 1913. 

T. C. Chowdhury Bros, 
Calcutta, 21st June, 1927, 
To 
The Manager, 
National Bank of India, Ltd. 
DEAR SIR, 

In continuation of our letter No. 1907 of 
21st instant please instruct the Khulna 
Union Bank, Limited, by telegram not to 
clear or take delivary of the goods from the 
Railway but to retain the Railway Receipt in 
case it is not paid for by the drawees, pend- 
ing further instructions from us for its dis- 
posal. Please also instruct the Khulna Union 
Bank, Limited to obtain a definite answer 
from drawees whether or not they are going 
to pay the bills. 

Yours faithfully, 
(Sd.) T. O. Chowdhury & Bros. 


And on the 23rd June, the defendant Bank 
replied:— 
National Bank of India, Limited. 
Calcutta, 28rd June, 1927. 
Messrs. T. O. Chowdhury Bros., 


Caleutta. 
Durar Sirs, 
Re: Yours bills on G. M. Neogi, Khulna, 
Rs, 2,675-10-6 and 8,764-1, 

With reference to your letter No. 1913, 
dated 21st instant, we wired our Khulna 
agents in terms of your instructions and 
have received the following telegram from 
them:— 

‘Neogi Calcutta will arrive to morrow 
informing intention to-morrow goods stored 
our godown.' Please note. 

We have debited your account Rs, 1-14-0 
for cost of our wire. 

Lic faithfully 
d. 


Manager." 


[His Lordehip referred to the letters of 
which one ran as follows:—] 
“1934, Dated 27th June, 197. 
To 
The Manager, 
National Bank of India. 
Dear SIR, 
Re: Our bills on G. M, Neogi, Khulna, 
Rs. 2,675 10 6 and Rs. 8764.1. 
With reference to your letter of 23rd 
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instant we beg to request you to kindly 
furnish us with the following information, 
also advise the Khulna Bank as under:— 

We shall be obliged if you kindly give 
the matter your careful attention as the 
party is harassing us for nothing by taking 
time unnecessarily. 

Yours iaithfuily, 
(Sd) T. O. Chowdhury & Bros. 

- 1, Whether Khulna Bank has any authori- 
ty to have the goods cleared from the Rail- 
way Oo, and stored in their godown without 
taking any permission or giving any intima- 
tion either to yourself as our banker or to 
us direct? 

2, What is the financial condition of the 
Khulna Bank at present. ` 

3. Please cable the Khulna Bank again 
asking about the intention of Mr. Neogi 
regarding the payment of our above bills. 

4. Please write the Khulna Bank strictly 
to re-book the goods to us in the first week 
of July if the payment is not made within 
this half yearly closing.” 
“No, 1773. 


Urgent. 
Calcutta, 18th July, 1927, 


The Manager, 
National Bank. 
Dear-8ig, f 
Re: M. B. C. 65/2978 & 8012. on G.M. Neogi, 
Khulna, Rs, 2,675-10 6 and Rs. 8,704-1. 

(1) Please instruct Khulna Union Bank 
Limited, to remit to you immediately by 
wire the 25 per cent, margin received by 
them from the drawees. 

2, To give notice to drawees that unless 
the remaining 75 per cent. is paid by them, 
together with all charges and interests 
within 22nd instant the goods will be re- 
turned to Ualcutta for disposal on their ac- 
count and risk according to law. 

(3) In the event of default by the drawees 
to comply with this demand, to return the 
goods to Calcutta forthwith and send the 
R/R to you with debit note for the 
charges incurred by them. . f 

(4) To treat this our final instruction, 
which should not be deviated from by them, 
otherwise they will be held liable forall 
losses incurred by us in consequence, 

: Yours faithfully, 
(Sd) T. O. Ohowdhury & Bros.” 
Qaleutta, 29th July, 1927. 
Messrs, T. C. Chowdhury Bros., 
Caleutta. 
M. B. C. No. ete. . 
Duar Sires, : T 
We have received the following wire from 
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the Khulna Union Bank Limited of Khulna, 

“Goods delivered our risk against hundis 
understanding payment be made definitely 
by 15th August." 

We have written them pointing out that 
in delivering the relative goods in this 
manner they have acted entirely outside 
their authority as agents for collection and 
had requested them to remit us forthwith 
the full amount of the bills. 

We shall communicate with you in due 


course. 
(Sd.) National Bank.” 
* * $ * 


The Khulna Bank having pressed the 
defendant Bank for time, in which to remit 
the proceeds of the bills the defendant Bank 
on the 2nd September, asked the plaintiffs _ 
for instructions, and received the following 
reply on 9th September:— 

P 1980. Dated 9th September, 1927. . 

o 

The Manager, 
National Bank of India, Ltd; 
Dear Sir, 
Re: M. B. C. 2978, 8042 on G. M. Neogt, 
Khulna for Rs. 2,675 10-6 and Rs. 8,764-1. 

With reference to your letter of 2nd in- 
stant, we beg to advise you kindly inform 
Khulna Bank to pay the amount within | 
96th instant, i.e. - before our closing 
with the local parties for coming Puja 
holidays; also please inform if such pay- 
ment is not made youare advised to take 
necessary legal action to realise the mount 
as usual. ; 
Yours faithfully, 
(Sd.) T. C. Chowdhury & Bros." 


No further payments having been made 
either by Neogi or by the defendant Bank, 
the plaintiff, on the 27th November, 1927, 
brought the present suit, claiming against 
the first defendant the balance of the: 
purchase price with interest thereon at 12 
per cent, and against the defendant Bank 
& like sum as damages, which the plain- 
tiffs (alleged that they) had suffered by 
reason of the negligence and breach of 
duty of the defendant Bank "in delivering: 
the said Railway Receipts and/or in 
causing the same to be delivered by their 
Khulna agents to the defendant Neogi 
without receiving payment of the full 
amount of the said drafts". 

The defendant Neogi has not appeared 
and as against him the plaintiffs have 
proved their claim, and the issue that. 
remains to be determined is whether the 
defendant Bank is liable for the admitted 
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> loss caused to the plaintiffs by the negli- 

gence and breach of duty of the Khulna 
Bank, 

The issue is one of fact, whether, in 
connection with the collection of the bills 
in Khulna, the Khulna Bank was acting as 
the agent of the plaintiffs or of the defendant 
Bank. The material sections of the Indian 
Contract Act (1X of 1872) are ss. 191, 192, 
194 and 195 which run as follows:— 

Section 191, A “sub-agent” is a person 
employed by, and acting under the control 
of, the original agent in the business of 
the agency. 

Section 192. Where a sub-agent is pro- 
perly appointed, the principal is, so far as 
regards third persons, represented by the 
sub-agent, and is bound by and responsible 
for his acts, as if he were an agent original- 
ly appointed by the principal. 

The agentis rerponsible to the principal 
for the acts of the sub-agent, 

The sub-agent is responsible for his acts 
to the agent, but not to the principal, 
excepi in case of fraud or wilful wrong. 

Section 194. Where an agent, holding 

- an express or implied authority to name 
another person to act for the principal in 
the business of the agency, has named 
another person accordingly, such person is 
not asub- agent, but an agent of the prin- 
cipal for such part of the business of the 
agency as is entrusted to him. 

Section 195. In selecting such agent for 
his priacipal, an agent is bound to exercise 
the same àmount of discretion asa man 
of ordinary prudence would exercise in 
his own case; and if he does this he is not 
responsible to the principal for the acts 
or negligence of the agent so selected, 

Now, it is plain and must be borne in 
mind that atall material times, until after 
the goods had been delivered to Neogi, 
communications with the Khulna Bank 
were carried’ on by or through the defend- 
ant Bank and further that in the course 
of such communications, the defendant 
Bank sometime referred to the Khulna 
Bank as “our Khulna agents’, and in the 
letter of 25th August threatened “to place 
the matter in the hands of our Solicitors.” 
But undue stress ought not to be laid upon 
loose or casual words and phrases used in 
business letters and regard must be had 
to the substance of the transaction to 
ascertain whether in fact the Khulna Bank 
was acting as the sub-agent of the defend- 
dant Bank in endeavouring to collect the 
plaintiffs’ bills. Now it cannot be doubt- 
ed, I think that inso far as the colleztion 
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was to be carried out at Khulna, the defen- 
dant Bank had express authority to appoint 
the Khulna Bank to act in the transaction 
as the agents of the plaintiffs. But in my 
opinion, having regard to the terms of the 
letters that passed between the 
plaintifis and the defendant Bank on 
the 6th, 7th, 9th and 13th June, the 
authority thereby ccnferred upon the 
defendant Bank to appoint the Khulna Bank 
the plaintiffs’ agent for collection in 
Khulna was not within the ambit of s. 194 
of the Oontract Act. I think that ss. 194 
and 195 are to beread together and that 
the authority to create a third person an 


‘agent of the principal referred to in s. 194 


connotes that the agent has a discretion 
“in selecting such agent for hie principal.” 
These sections do not apply to cases where 
the agent has no power of selection and 
if he undertakes the agency is compelled 
to appoint a particular nominee of his 
principal as the agent of the principal for 
some part of the business of the agency. 
In my opinion, the effect of the letters in 
which the terms of the agreement of 
agency between the plaintiffs and the 
defendant Bank are set out was that the 
defendant Bank became authorized and 
undertook to appoint the Khulna Bank 
and no other person as the agent of the 
plaintiffs for that part of the business of 
collection that was to be carried out at 
Khulna. 

Now, it is common ground that the 
defendant Bank did appoint the Khulna 
Bank to carry out that part of the collec- 
tion which was to take place at Khulna, 
butthe question to be decided is whether 
the defendant Bank appointed the Khulna 
Bank so to act as the sub-agent of the 
defendant Bank or as the substituted agent 
of the plaintifs. The issue depends upon 
whether the defendant Bank on behalf of 
the plaintiffsand the Khulna Bank agreed 
that the Khulna Bank should act at Khulna 
as the plaintiffs’ agent for the purpose of 
collecting the bills or in other words whe- 
ther the defendant Bank created privity of 
contract between the plaintiffs and the 
Khulna Bank. In my opinion, that is the 
true test to determine whether the person 
appointed by an agent authorized in that 
behalf to perform part of the business of 
the agency is a substituted agent of the 
principal or the sub-agent of the agent, 
and the test to be applied is the same 
whether the case falls within s. 194 or whe- 
ther, as in” the present case, the person so 
appointed isthe nominee of the principal 
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forwarded to the Khulna Bank the coms, 


although there is a difference in the obli- 
gation undertaken by the agent; for s. 195 
applies toa case falling within s. 194, while 
In cases where the substituted agent is 
the nominee of the. principal the agent is 
not concerned with the character or effici- 
ency of the person so appointed and his 
obligation quoad the part of the business 
of the agency entrusted to the substituted 
agent ceases if and so soon as privity of 
contract has been created between the 
substituted agent and the principal. Solly 
v. Rathbone (1), Schmaling v. Thomlinson (2), 
Stephens v. Badcock (3), Mackersy v. Ram- 
says (4), Lockwood v. Abdy (5), Robbins v. 
Fennell (6), De Bussche v. Alt (7), New 
Zealand & Australian Land Company v. 
Watson (8), Fine Art Society v. Union 
Bank of London (9), Ecossaise Steamship Co. 
v. Lloyd Low & Co. (10), Powell & Thomas 
v. Evan Jones & Co. (11). Story on Agency, 
9th Edition, page 255. See also: Nensukhdas 
Shivnaraen v. Birdichand Anraj (12), for a 
general discussion of the sections. Now, 
applying this test to the facts of the present 
case, I am of opinion that. while the letters 
and telegrams to the Khulna Bank were 
sent by the defendant Bank, the mandates 
therein contained came from the plaintiffs. 


` As I apprehend the facts, in endeavouring 


to carry out the collection of the bills at 
Khulna, the Khulna Bank was not acting 
under the control of the defendant Bank, 
for, sofar as the collection at Khulna was 
concerned the defendant Bank was acting 
under the directions ofthe plaintiffs, who 
throughout took charge of the transac- 
tion. The defendant Bank in my opinion, 
was merely the conduit pipe through which 
the plaintiffs communicated their instruc- 
tions to the Khulna Bank, and, inasmuch 
asthe defendant Bank invariably, Ithink, 


(1) (1814) 2 M. & S. 298; 105 E. R. 392. 
5 (2) (1815) 6 Taunt. 147; 128 E. R. 989; 1 Marsh, 


00. 
(3) (1832) 3 B. & Ad. 354; 110 E. R. 133; 1L. J.K. 
. 15; 31 B. R. 448. 

(4) (1843) 9 Ol. & F. 818; 8 E. R. 628; 2 Bell. 30; 57 
LR. 183. 
(5) (1845) 14 Sim. 437; 60 E. R. 428; 9 Jur. 207; 65 

R. É. 621 


(6) (1847) 11 Q. B. 248; 116 E. R. 468; 17 L. J.Q. 
B. 77; 12 Jur. 157; 15 R R. 366. 
(T) (1878) 8 Oh. D. 286; 47 L.J. Oh, 381; 38 L. T. 


(8) (1881) 7 Q. B. D. 374; 50 L. J. Q. B. 433; 44 L. 
| 675; 29 W. R. 694. 
(9) (1884) 1 T. L. R. 594. 
(10) (1890) 7 'T. L. R. 76. 


(11) (1905) 1 K. B. 11; 21 T. L. R. 55; 74 L. J. 


K.B. 115; 53 W. R. 277; 92 L. T.430; 10 Com. Cas. 
86. . 
(12) 43 Ind, Cas. 699; 19 Bom. L, R. 948, 
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munieations which they received from the 
plaintiffs, it is clear that the Khulna Bank 
was fully aware that the instructions which 
the defendant Bank forwarded to them 
proceeded from the plaintiffs, and not 
from the defendant Bank. 


Take one letter alone by way of illustra- 
tion that of the 18th July, 1927, from the 
plaintiffs to the defendant Bank in which 
the plaintiffs directed the defendant Bank 
to warn the Khulna Bank that it is "to 
treat this as our final instruction which 
should not be deviated from by them, other- 
wise they will be held liable for all losses 
incurred by us in consequence.” The fact 
that the Khulna Bank to which that letter 
was sent by the defendant Bank, received 
it without challenge or protest is cogent 
evidence that the Khulna Bank had con- 
sented toast as theagent of the plaintiffs 
quoad the part of the collection that was to 
be carried outat Khulna. The correspond- 
ence speaks for itself and it is necessary 
for me to discuss the letters in detail. Upon 
a perusal of the evidence as a whole, the 
conclusion at which 1 have arrived is that 
in the collection at Khulna the Khulna 
Bank was acting as the agent of the plaint- 
iffe, and not as the sub-agent of the 
defendant Bank. The result is that as 
against the defendant Bank, the suit will be 
dismissed with costs on scale No. 2, but as 
against thedefendant Neogi there will bea 
decree for the plaintiffs for Rs. 5,157-6 9, 
interest on judgment at 6 per cent. and 
costs on scale No, 1. 


R. L. Decreed accordingly. 
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NAGPUR JUDICIAL COMMIS- 
` SIONER’S COURT. 
Sgoonp Civrn APPkan No. 157-B or 1928, 
September 20, 1929. 
Present:—Mr. Jackson, A. J, O. 
CHOGALAL-—DEFENDANT—AÀPPELLANT 
versus 
MALKARJUNAPPA— PLAINTIFF 
— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 55 (4) 
—Unpaid purchase-money—V endor's right to interest. 
Section 55 (4) (b) of the Transfer Property Aot 


entitles the vendor toclaim interest on unpaid pur- 
chase-money. 


Second appeal against a decree of the 
District Judge, Amraoti, dated the 17th Feb- 
ruary, !928, in Oivil Appeal No. 108 of 1927. 

Mr. M, B. Niyogi, for the Appellant. 

Mr M. B. Kinkhede, R.B., for the Res- 
pondent, 


JUDGMENT.—The father of Mal- 
karjunappa, the plaintiff, had -mortgaged 
for Rs. 5,000 on 25th September, 1914, a 
house and other property with one Tanba. 
On 7th July, 1920, Malkarjunappa sold the 
house to Ohogalal, the defendant, for 
Rs. 4,00) and received Rs. 30) in cash, 
Ohogalal undertaking to pay.the balance of 
Rs. 3,700 to Tanba towards satisfaction of 
the morigage-debt. Ohogalaldid not make 
the payment to Tanba inspite of notices 
given to him by Malkarjunappa until 14th 
October, 1925, when he paid Rs. 4,865, that 
is Rs, 3,70J with interest at 6 per cent. per 
annum. Malkarjunappa has now sued him 
to recover interest at the rate of 2 per 
cent. per mensem and has been given a 
decree allowing him interest at the rate of 
1 per cent. per mensem. l 

It has been argued on behalf of the 
appellant-defendant that the suit is not 
one by an unpaid vendor but merely a 
suit for damages. Reliance is placed upon 
Abdulla Beary v. Mammali Beary (1), ia 
which it has peen laid down (at page 450*) 
that a promise to pay a stranger is a mere 
covenant, the breach of which must be 
compensated in damages, and that there is 
no occasion for the statutory charge in 
favour of the. unpaid vendor to arise. 
That decision has been expressly overruled 
ia Sivasubramania Ayyar v. Subramania 
Ayyar (2) where it is held that thougna 
purchaser undertakes to pay a part of the 
consideration to a stranger, s. 53, sub s. 4, 
cl. (b) of the Transfer of Property Act still 


(1) 5 Ind. Oas. 87; 33 M. 446; 7 M. L. J. 376. 
(2) 37 Ind Oas, 429; 39 M. 997; 31 M. L. J, 30; (1916) 
M. W.N. 306; 20 M. L. T. 375; 4 L. W. 415 
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applies. For purpósés of thé present case, 
it seems to me immaterial which view is 
correct, Section 55, sub-s. 4, cl. (b), in 
giving the vendor a charge upon the pro- 
perty sold for the unpaid purchase-money 
with interest thereon,seems to me to give 
the interest by way of damages; and in the 
present case, the unpaid balance having 
been paid, the vendor is now only entitled 
to claim interest from the purchaser, The 
purchaser has, in fact, accepted his liability 
to pay interest by paying it at the rate of 
6 per cent. per annum when he made 
his payment of Rs, 4,865 on 14th October, 
1925, and it is merely the rate of interest 
that is in dispute. The question is whe- 
ther interest at 6 per cent. per annum gives 
the vendor reasonable compensation for 
the delay in payment, 

Itis urged that, by reason of the opera- 
tion of the rule of damdupat the vendor has 
suffered no loss. The calculation on 
which this argument is based is set out in 
para. 2 of the lower Appellate Court's 
judgment. I do not consider that the 
amount the vendor had eventually to pay 
to his mortgagee isthe only matter to be 
eonsidered; but having regard to the 
circumstances of this case, l feel that the 
purchaser has sufficiently compensated his 
vendor by including interest at 6 per cent, 
in the payment he eventually made. 

Tallow the appeal. The suit will be dis- 
missed with costs in all three Courts. 

G. B.D. Appeal allowed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
FULL BENCH, 
SECOND OIVIL APPEAL No. 665 or 1927. 
July 13, 1929, 
Present:—Mr, Macnair, O. J, O., Mr, 
Staples, A. J.O. and Mr. coven Mohiuddin, 


A, J. O. 
SHEORAM-—PLAINTIFF—APRERDLANT 
versus 
HIRAMAN AND OTHER8—DRFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100, 
O. XLI, r. 1—Two cross-appeals by plaintiff and 
defendant from decree in one suit—Consotiduted 
second appeal, whether competent—Dismissal of ap» 

peal on merits, effect of, on decree of trial Court. 

If two appeals tied by the contending parties 
from a decree in one suit are decided adversely to 
one ofthem, a consolidated second appeal can bo 
filed by him from the decrees in the appeals ac- 
companied by copies of the decrees and judgments 
of the appeals. [p. 644, col.1 .] 

When the lower Appellate Oourt delivers a judg» 
ment dismissing an appeal and passes a decree the 
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decree from which the appeal is preferred is con- 
firmed, provided the Appellate Court has dealt 
' judicially with the matter of the suit and has not 
. dismissed the appeal for want of prosecution. [p. 
. 643, col. 1.] 
Abdul Majid v. Jawahir Lal (6), followed. 
Second appeal against a decree of the Ad- 
ditional District Judge, Nagpur, dated the 
24th August, 1927, in Civil Appeal No. 41 


of 1927. 
ORDER. 
Findlay, J. C.—(December 7, 1928 ) 


—An interesting point of law arises 
in the present case, which, in my 
Opinion, should be referred to a Full 


Bench. Inthe present suit (No. 202 of 
"1926, in the Court pf the Additional First 
Subordinate Judge, Second Class, Nagpur), 
the plaintiff Sheoram was granted a decla- 
‘ratory decree against four defendants to the 
effect that he was the owner of a part of an 
absolute occupancy field. Both the plaintiff 
and three of the defendants appealed. The 
' Judge of the lower Appellate Court deliver- 
‘ed a full judgment in the defendants’ ap- 
peal. In the plaintiff's appeal a formal se- 
parate judgment was also recorded and two 
separate decrees were drawn up. The de- 
fendants’ appeal succeeded and the suit 
was dismissed, while the plaintiff's appeal 
was also dismiesed, 


The plaintiff has now come up to this 
Court on second appeal desiring’ that both 
the decrees of the lower Appellate Court 
should be set aside. A preliminary objection 
has been taken by the Counsel forthe respond- 
ents to the effect that, under O. XLI, r. 1 
of the Civil Procedure Code, a separate ap- 
peal should have been filed against the 
judgment and the decree of the lower Ap- 
pellate “Court. Reference has also been 
made to the fact that the Civil Procedure 
Code makes no provision for the consoli- 
dation of appeals and that, even if this be 
permissible, under the inherent powers of 
the Court under e. 151 of tbe Civil Proce- 
dure Code, no consolidation, as à matter of 
fact, took place in the lower Appellate 
Oourt,or was evan asked for. Reliance 
has also been placed on two old decisions 
of the Allahabad High Court— Zaharia v. 
Debi (1) and Dakhni Din v. Ali Ashgar (2) — 
in which a view favourable to the respond- 
ents’ contention was taken. Much water 
has, however, flown underneath the bridge 
since those two decisions were given. The 
earlier Allahabad decision was distinguish- 
ed by the same Court in the Full Bench 

(1) 7 Ind. Cas. 156; 33 A. 51; 7 AL. J. 861 


(Œ. B). 
(2) 7 Ind, Cas. 969; 33 A. 151; 7 A. L, J, 995, 
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judgment contained in Ghansham Singh v. 
Bhola Singh (3) which decision also over- 
ruled the judgment in Dakhni Din v. Ali 
Asghar (z) quoted above. 

I do not desire at present to go into the 
matter at any length, but it certainly seems 
to me, as at present advised, that the latter 
Full Bench decision is the more correct ex- 
position of the law. Ina very old decision 
of Phear, J. in Lala Raghoobans Sahay v. 
Asloo (4) the learned Judge remarks:— 

“It is, however, obvious thet when two 
parties to a suit appeal, so that the one ap- 
peal is but the cross appeal of the other, 
there ought to be only one final decree 
made between two parties,” | 


If the lower Appellate Court in the pre- 
sent case had followed this course and 
made a joint decree dismiesing the one ap- 
peal and allowing the other, the difficulty. 
lam now confronted with would not have 
arisen. It is perfectly possible, of course, to 
argue sofarcorrectly in termathat, under the 
provisions of O. XLI, r.1, two separate 
appeals should have been filed in the pre- 
sent case, but when one gets down to es- 
sentials, it seems to me that these two dec- 
rees should, for the purposes of second ap- 
peal in this Oourt, be regarded as one. 
The practice of the lower Appellate Court 
drawing up separate decrees, as it has done 
in the present instance, seems to me an un- 
desirable and possibly a wrong one. Apart 
from the question of preliminary and final 
decrees in suits, the intention of the Civil 
Procedure Code obviously is that there 
should only be one decree in any given suit 
and, therefore, in my opinion when an 
Appellate Court has to deal with two ap- 
peals arising out of the same suit, it is 
highly desirable that it should draw up, as 
its single decree, acomprehensive document 
which would give its adjudication on the 
whole matter of the litigation involved. 

I may add for the information of my 
brothers that the Lahore High Oourt, in a 
recent Full Bench decision—Lachhmi v. 
Bhulli (5), took a view similartothe decision, 
in Ghansham Singh v. Bhola Singh (3),quoted 
above, but itis only fair to add that one 
Judge (Dalip Singh) has written a dissenting 
judgment which also merits consideration. 


I, therefore, refer the following question to 
a Fall Bench:— 


(3) 74 Ind. Cas. 411; 45 A. 506; 21 A. L. J. 465; A. 1, 
R. 1923 All. 490 (F. B.) 

(4) 20 W. R. 294. 

(5) 104 Ind. Cas. 849; 8 Lah. 384; A. I. R, 1927 Lah, 
289; 28 P. L. R. 712. So 
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“The first Court passes a decree in favour 
of plaintiff A against defendants B, O and 
D Plaintiff A files an appeal therefrom and 
so do defendants B,O and D. The lower 
Appellate Court delivers separate judg- 
ments in the two appeals and draws up two 
separate decrees, the net result being that 
the suit was dismissed. The plaintiff A 
comes up to this Court in second appeal 
desiring that both the decrees of the lower 
Appellate Court should be set aside. . The 
plaintiff files only a single second appeal in 
this Court, Can this Court entertain the 
said second appeal, or is it necessary for 
the plaintiff to file two separate second ap- 
peals? 
` ORDER.—(December 8, 1928).—A Full 
Bench consisting of Judicial Commissioner 
and 2nd Additional Judicial Commissioner 
and 4th Additional Judicial Commissioner 
will be constituted to deal with the fques- 
tion so referred in my order of 7th instant, 
The date to be fixed in office. 

Messrs. G. R. Deo and R. N. Pandhye, for 
the Appellant 

Mr. M. R. Bobde, for the Respondents. 

OPINION. 

Maenair, Offg. J. C.—The question 
referred for decision by a Full Bench is 
as follows:— 

[The learned Judicial Commissioner 
stated the question and proceeded :—] 

When the lower Appellate Court delivers 
a judgment dismissing an appeal and 
passes a decree, the decree from which the 
appeal is preferred: is confirmed. This is 

clear from the languageof O. XLI, r. 32, 
ofthe First Schedule to the Qivil Pro- 
cedure Code. I may, however, refer to the 
judgment of their Lordships of the Privy 
Council in Abdul Majid v. Jawahir Lal (6). 
A decree had been passed by the Subordi- 
nate Judge, Allahabad, an appeal to the 
High Court was dismissed and the decree 
of the Subordinate Judge was confirmed. 
The defendant obtained leave to appeal to 
the Privy Council but did not prosecute 
the appeal which was dismissed for want 
of prosecution. The chief matter of argu- 
ment before the Board was a contention 
that the decree.of tae High Oourt had 
been constructively turned into a decree 
of His Majesty in Oouncil by virtue of 
the dismissal of the appeal for want of 
prosecution, and their Lordships remarked: 


(8) 23 Ind. Cas, 649; 36 A. 350; 12 A. L. J. 62. 
Bom. L. R. 395; 180. W. N. 963; 19 O. L. J. 62 
M. L. J. 17; (1914) M. W. N. 485; 16 M. L. T, 44; 
W. 483 (P. Q.). 
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“The order dismissing the appeal for want 
of prosecution did not deal judicially with 
the matter of the suit and could, in no 
sense, be regarded as an order adopting 
or confirming the decision appealed from.” 
They subsequently remarked: “The only 
decree for sale that exista is the decree, 
dated the 8th of April, 1893, and that is 
a decree of the High Court of Allahabad.” 
Itis clear, then, that, in the opinion of 
their Lordships, when an Appellate Court 
deals judicially with the matter of the 
suit, the decree of that Court based on a 
judgment isthe only decree capable of 
An order dismissing an appeal 
for want of prosecution is not an order 
confirming the decision, not because it does 
not statethat the decree of the lower Court 
is confirmed, but because it does not 
deal judicially with the matter of the suit, 

In the caseI am considering the decree 
of the lower Appellate Court, which dis- 
missed the appeal ofthe plaintiff, merely 
states: “It is ordered that the appeal be 
and it is hereby dismissed with costs." 
But this decree read by itself is, none- 
the-less, a decree confirming the decree 
of the lower Court and capable of execution 
to the same extentas if it had contained 
the provisions of a decree of the lower 
Oourt. 

The other decree passed by the lower 
Appellate Oourt set aside the decree of 
the first Court and stated that the suit 
was dismissed. Itis clear that the lower 
Appellate Oourt should not, on the same 
day, have passed two inconsistent decrees 
but the defect inthe procedure was one 
of form; theintention of the Oourt was 
clear, “The formal expression of an ad- 
judieation" by the lower Appellate Court 
was, in form, two contradictory decrees, 
but was in substance and intention a 
single consistent decree substituted in place 
of the decree of the first Oourt. In these 
circumstances, the plaintiff was, in my 
opinion, entirely justified in treating the 
two decrees of the lower Appellate Court 
asa single decree dismissing his appeal 
setting aside the decree of the first Oourt 
and dismissing the suit. The filing of a 
single second appeal was, therefore, pro- 
per: it would have been difficult to file 
two separate second appeals against the 
conflicting decrees of the lower Appellate 
Court in a suitable form. 

With his memorandum of appeal the 
appellant filed copies of both judgmenta 
and both decrees. The memorandum 
stated he was appealing from two decrees, 


^ 
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Tt is unnecessary to consider what the 
result would have been had the appellant 
attacked one of the decrees (which must, 
in my opinion, be considered insubstance 
apart of the real decree), and ignored the 
other. It might then have been necessary 
to consider whether the decisions in the 
Allahabad Full Benchcase—Ghansham Singh 
v. Bhola Singh (3)—and in the Lahore Full 
Bench case—Lachhmi v. Bhulli (5)—were 
correct. 

My answer to the question referred to 
the Bench is, therefore, that this Oourt 
can entertain the second appeal. 

G. Mohiuddn, A. J. C.—I agree. 

Staples, A. J. C.—I agree. 

G. B, D. Answered o ffirmatively. 


NAGPURJUDICIAL COMMIS- 
SIONER’S COURT. 
FULL BENCH. 
. Sxconp O1vit APPBAL No. 175 or 1928. 
October 28, 1929. 
Present :—Mr. Macnair, O.J. O., 
Mr. Jackson, A. J. O. and 
Mr. Subhedar, A. J. C. 
SHANKAR GANESH—APPELLantT 
versus 
KESHO AND OTHERS— RESPONDENTS. 

Evidence Act (I of 1872), s. 48—Judgment notin 
rem or inter partes, admissibility of. 

Jf a point is decided in a particular way by 
a judgment which is not a judgment in 
rem norrelating to matters of public nature nor 
between the parties to a subsequent suit, ib is not 
relevant for the decision of the same {point in the 
subsequent suit. [p. 646,col. 1.] 

Ramdhan v. Purushottam (1), overruled,] 

Bitto Kunwar v. Kesho Prasad Misr (2) and Ram 
Ranjan Chakerbati v. Ram Narain Singh (3) and 
Dinomoni Chowdhrani v. Brojo Mohini Chowdhrani 
(4), distinguished. 

Kumar Gopika 
followed. 

Baleshwar Bagarti v. Bhagirathi Dass (6), Indar 
Singh v. Fateh Singh (8) and Secretary of State for 
India v. Ahmed Badsha Sahib (T), referred to. — 

Appeal against the aecree of the District 
Judge, Nagpur in Civil Appeal No. 23 of 
1926, dated the 14th December, 1927. 

ORDER OF REFERENCE TO A 

FULL BENCH. A 

Macnair, O. J. C.—The decision of 
the learned District Judgeis toa great 
extent based on the opinion that a judg- 

ment notinter partes can be used as evi- 


Raman Roy v. Atal Singh (5), 
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dence in this case : he thinks that the fact 
of admitting former judgments in evidence - 
generally means that they have the force 
of res judicata. In Ramdhan v. Purushot- 
tam (1) Wadegaonkar, A. J. O., considered 
the question whether the defendant had 
any title to certain property. In a previ- 
ous suit, not inter partes, it had been held 
that the sale-deed on which the defend- 
ant based his title was bogus and fraudu- 
lent and that under it the defendant had 
acquired no title. The learned Judge 
stated :—“ It is, no doubt, true that the de- 
fendant was no party tothat suit, but the 
judgment giveo in that suit though not 
conclusive is clearly admissible under s. 13 
ofthe Evidence Act, and isa very good 
and cogent pieceof evidence in ‘proof of 
the fact that the defendant had no right 
to the property sold by him to the plaint- 
iff. Under that section, judgments not 
inter partes pronounced by a Oourt of com- 
petent jurisdietion in a suitin which the 


right in dispute had been asserted and 


either recognised or denied, are clearly ad- 
missible.” 

In my opinion the correctness of this 
statement is at least doubtful. I need at pre- 
sent only refer to the discussion of the law 
in Woodroffe and Ameer Ali's Law of Evi- . 
dence, 8th Edition, pages 184 to 187 I cite 
two extracts :—" But the opinion given in 
favour of A in the first suit is not relevant. 
to prove that the judgment should also be 
in his favour in the subsequent suit " ; and 
again:—“Thedissentient Judge thought that 
because the plaintiff produced this prior 
favourable decision if, therefore, rendered 
the case of the plaintiff in the subsequent 
suit more probable. No decision of the 
Privy Council has ever sanctioned such a 
use of a judgment.” 

I consider that the point should be consi- 
dered by a Bench: letate the question for 
decision thue: ‘A judgment was notin rem, 
nor relating to matters of public nature, nor 
between theparties toa subsequent suit. 
Js the fact that the Court by that judgment 
decided a point ina particular way rele- 
vant for the purpose of the decision of the 
game point in the subsequent suit?’ 

Messrs. V. R. Bobde and N. R. Alekar, 
{or the Appellant, 

Messrs. W. H. Dhabe and K. A. Poley, for 
the Respondent., 


OPINION. ' 
Macnair, O. J. C.—The question re- 


(1) 88 Ind. Cas. 699; 22 N. L. R, 49; A. I.R. 1926 


Nag. 109. 
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ferred for the decision of the Full Bench is 
‘thus stated :— 

“ A judgment was not in rem, nor relating 
to matters.of public nature, nor between 
the parties to a subsequent suit. Is the 
fact that the Court by that judgment de- 
cided a point in a particular way relevant 
for the purpose of the decision of the same 
point in the subsequent suit ?” 

Section 43 of the Evidence Act read with 
Illus. (a) appears to necessitate an answer 
in the negative to this question. I quote 
the section and Illustration :— 

“Judgments, orders and decress, other 
than those mentioned in ss, 40,41 and 42, 
are irrelevant, unless the existence of such 
judgment, order or decree, is a fact in issue, 
or is relevant under some other provision of 
this Act.” 

` “ (a) A and B separately sue C for libel 
which reflects upon each of them. Cin 
each case says, that the matter alleged to 
be libellous is true, and the circumstances 
are such thatitis probably truein each 
case, or in neither.” ; 

“A obtains a decree against C for 
damages on the ground that C failed to 
make out his justification. The fact is ir- 
relevant as between B and C." | 

A Court had decided that the matter al- 
leged to constitute a libel upon 4 was un- 
true. This was irrelevant for the purpose 
of deciding in a suit brought by B against 
C whether or not the statements about A 
were true: this question was relevant in 
the subsequent suit under the provisions of 
8. 11 (2) of the Evidence Act. 

Again itis surely a fundamental princi- 
ple of law that the opinion? of any person, 
however eminent, regarding the validity of 
a claim is irrelevant for the purpose ofa 
decision whether or not that claim is valid. 
A judgment is a judicial opinion rendered 
on the claims of the parties. The fact that 
the case has been heard and finally decid- 
ed may render the question res judicata in 
a subsequent suit : but if it does notsurely 
this fundamental principle must apply. 


It was contended before the Bench that 
the question has been answered in the 
affirmative by their Lordships ofthe Privy 
Oouncil, but an examination of the rulings 

.to which reference is made shows that this 
“is not the case. In Bitto Kunwar v. Kesho 
Prasad Misir (2) their Lordship: of the 
Privy Council stated that a decision in a 
previous suit though that suit was not be- 


(2) 19 A. 277; 24 I. A. 10; 10. W.N. 265; 7 Sar. P. 
Q. J.131 (P. C). 
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tween the same parties was admissible as 
evidence in a subsequent suit, They have 
not stated the grounds upon which the pre- 
vious decision was applicable In Wood- 
roffe and Ameer Ali's Law of Evidences, 8th 
Edition, page 182, the facts of the case have 
been examined. It appears that the deci- 
sion was held to be admissible as showing 
the character of the possession of one 
Bacha Tewari after the decision was pro- 
nounced. It was not, therefore, held that 
the decision was directly relevant for the 
purpose of the decision 02 the same point 
ina subsequent suit. In Ram Ranjan 
Chakerbati v. Ram Narain Singh (3) their 
Lordships of the Privy Council stated that 
a previous judgment though not between 
the same parties might be used as evidence 
showing the rent paid for the possession at 
and prior to the date of the judgment (page 
5424), 

Now the facts of the previous suit are 
given in some detail at paga 541*, and itis 
clear that there was no dispute and con- 
sequently no decision regarding the amount 
of rent paid. The decision in this case then 
has no application. to the question I am 
considering. In Dinomoni Chowdhrani v. 
Brojo Mohini Chowdhrani (4) their Lord- 
ships at page 1987 considered for that pur- 
pose certain Police orders were admissible 
as evidence. They state that these orders 
were evidence of the following facts :— 

* Who the partiesto the dispute were; 
whatthe land in dispute was; and who 
was declared entitled to retain possession.” 
It issufficieat to note that they are not 
stated to be evidence of the fact—Who 
was entitled to retain possession. 

Their Lordships iof the Privy Council 
have recently given a clear pronouncement 
on the point we are considering. In Kumar 
Gopika Raman Roy v. Atal Singh (5) it is 
stated that the Indian Evidence Act does 
not makea finding of fact arrived at on 
the evidence before the Court in one case 
evidence of that fact in another case. 

Itis urgedthat many High Oourts of 
India have decided the question under con- 
sideration in the affirmative. If this is 
the case the pronouncement in Kumar 
Gopika Raman Roy v. Atal Singh (5) shows 

(3) 22 O. 533; 22 I. A.60;5 M. L. J. 7: 6 Sar.P. O. J 


530 (P. O.). 

(4) 29 O. 187; 29 I. A. 24; 6 O. W. N 386; 12 M. L. J. 
83; 4 Bom. L. R. 167; 8 Sar. P. C. J. 224 (P. O.). 

(5) 114 Ind. Cas. 561; 33 C. W.N 463; at p.467; A, 
I. R. 1929 P. O. 99; 29 L W. 674; 49 C. L. J. 327; 10 P. 
L. T. 301; 31 Bom L. R. 734; (1929) A. Li. J. 246; 56 M. 
L. J. 562; 56 C. 1003 (P. O ). 

*Pages of 22 O.—[Ed.j 

[Page of 29 O.—[Ed,] 
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that the decisiens are incorrect. I remark, 
however, that in the rulings brought to 
the notice of the Bench either there is 
doubt whether there is decision of the 
question or the references to this question 
are in the nature of obiter dicta. Such is 
their nature in Baleshwar Bagarti v. 
Bhagirathi Dass (6) and Secretary of State 
for India v. Ahmed Badsha Sahib (7): in the 
Madras'case the question— whether the deci- 
sion in the previous suit was evidence was 
not referred tothe Full Bench. 

In Indar Singh v. Fateh Singh (8) the 
question was emphatically answered in the 
negative. 

The question was referred to this Full 
Bench because it was answered in the 
affirmative by Wadegaonkar, A.J. O., in 
Ramdhan v. Purshottam (1). The point was 
not discussed very fully and I respectfully 
asic with the opinion therein express- 
ed. 

I answer the question referred to the Full 
Bench in the negative. 

Jackson, A. J. C.—I agree. 

Subhedar, A. J. C.—I also agree. 


G. R. D. Question answered in the negative. 
m 35 C. 701 at p. 716; 12 O. W. N. 657;7 O.L. J. 


(7) 67 Ind. Cas. 971; 44 M. 778 atp. 801; 14 L, W. 
128 & 188; 41 M. L. J, 223 & 278; (1921) M. W. H. 576 


(8) 59 Ind. Cas. 734; 1 Lah. 540at p. 546; 64. P. W. R. 
1920; 49 P. L. R. 1921. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
On1MINAL Revision No. 201-B or 1929. 

November 5, 1929. 
Present: —Mr. Subhedar, A. J, O. 
EMPEROR— APPLICANT 
VETSUS 

J. B. SAN AND oTapes—Non-APPLiGANTs, 

Criminal Procedure Code (Act V of 1898), s. 850 (1) 
—Discretion to act upon evidence already recorded, 
whether absolute—Hxercise of option under s. 850 (1), 
whether can be made more than once. 

The discretion given toa Magistrate by s. 350 (1), 
Criminal Procedure Code, to act or notto act upon 
the evidence recorded by his predecessor is not 
absolute but controlled by the first proviso to the 
section and it is solely left tothe accused whether to 
claim aright to have the witnesses already examined 
by the previous Magistrate re-called and re-examined 
by the Second Magistrate. [p. 647, col. 1] 

This right can be exercised by the accused only at 
the time when the Second Magistrate commences his 
proceedings. [ibid.] . 

Case referred by the Sessions Judge, 
Akola, on sn application for revision by 


EMPEROR 9, J. B, SAN. 
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the accused, under s, 438, Oriminal Proge- 
dure Code. 

Mr. G. P. Dick, for the Applicant. 

Mr. M. B Niyogi, for the Noa-Applicants, 

ORDER.—Tne facts leading to this 
reference under s, 438, Criminal Procedure 
Code, are very clearly stated by the 
learned Sessions Judge, Akola, in these 
words:— 

“Criminal Oase No. 50 of 1927 of the 
First Class Magistrate, Basim, was, owing 
to a defect in procedure, remanded by the 
Judicial Commissioner's Court, It is now 
proceeding as Case No. 36 of 1929 in the 
Court of the Sub Divisional Magistrate, 
Basim. Owing to transfer of the Magistrate 
who first tried the case, s. 350, Oriminal 
Procedure Code, applied. Four accused 
said that they wanted all the prosecution 
witnesses and all the Court-witnesses to be 
and re-heard, while the 
remaining 8 said that there should {be a de : 
novo trial from the beginning See appli- 
eations dated the 14 Marcb, 1929. In the 
original case there were witnesses for the 
prosecution, for defence and for Court. On 
lyth August, 1924, when called uponto enter 
upon their defence, all the accused prayed 
that the defence evidence recorded in the 
previous case and the evidence of Oourt- 
witnesses Nos. 2, 3, 4 and 5 should be taken 
as evidence in the present case, and that the 
original defence witnesses should not be 
re-heard, but that they wanted to give some 
additional defence evidence. The Magis- 
trate rejected this application.” 

One more important fact has also to 
be noted. In para, 21 of this Court's order 
in Oriminal Revision No. 29.B of 1:28, 
Kinkhede, A. J. O, bad definitely laid 
down that “All the. evidence for both 
parties which has gone on record between 
20th October; 1927 and 14th November, 1927 
and also thereafter must be treated as 
expunged therefrom and the trial resumed 
from the stage from which the illegality 
crept in, except so far as the accused may 
dispense with such expunction." 

When the aforesaid directions were 
given, it was probably not known that the 
proceedings after remand would not be 
conducted before the same Magistrate who 
had recorded the whole of the evidence at 
the previous trial. Therefore when the case 
eame to be re-tried by the present Magis- 
trate the option given to the accused by the 
order of this Oourt was furtherzsupplement- 
ed by the option expressly reserved to them 
by the first proviso to ‘s. 350 (1), Oriminal 
Procedure Oode.' The first four accused 


121 I. G. 1830 


admittedly exercised this double option by 
naming some of the witnesses examined 
by the former Magistrate to be re-summoned 
and examined afresh before the new 
Magistrate and impliedly agreed not to 
expunge the evidence of the rest of the 
witnesses recorded at the previous trial, 
while the rest of the accused wanted the 
whole of the trial to be conducted de novo, 
clearly implying that the whole of the 
evidence whether for the prosecution or 
defence recorded previously should be 
expunged and all the witnesses examined 
afresh, . 

None of the cases cited before the 
Sessions Judge or in this Court cover the 
point aetually requiring decision in the 
present case, lt is, however, clear that 
the discretion given to & Magistrate by 
8. 350 (1), Oriminal Procedure Code, to act 
or not to act upon ths evidence recorded 
by his predecessor is not absolute but is 
controlled by the first proviso to that 
section and it is solely left to the accused 
whether to claim the right to have the 
witnesses already examined by the previous 
Magistrate re-called anc re-examined by the 
succeeding Magistrate. But it is equally 
clear from the language of the proviso that 
this right has to be exercised by the 
accused only at the time “when the 
second Magistrate commencss his proceed- 
ings”. 

Viewed in this light the decision of the 
trying Magistrate at the commencement 


of the proceedinga to examine all the: 


prosecution witnesses afresh was perfectly 
inorder because all the accused wanted 
the whole lot of prosecution witnesses to ba 
re-heard by him but his second order, which 
is the subject of the present reference, is 
evidently wrong as it has the effect of 
overriding the option of the first four 
accused not to have their evidence in 
defence, already recorded at the previous 
trial re-heard. Since in their application, 
dated 14th March, 1929, these accused had 
impliedly agreed that except the prosecu- 
tion witnesses, and Court witnesses 
whom they wished to be re-sum- 
moned and re-heard, the rest of the evidence 
should not be expunged, the trying Magis- 
trate wae, 1n my opinion, bound to give effect 
to this agreement, 

. The exercise of the option given to the 
accused both under the order of this Court 
and the proviso to s. 350 (1), Criminal Pro- 
cedure Code, could, however, be 
exercised only once and they having 
definitely exercised the same in a parti- 
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cular manner by their separate applications 
of the 14th March last and the fresh trial 
having proceeded upon that basis none of 
the accused had any right to change the 
course of the trial as they wished to do by 
their subsequent joint application of the 
19th August last in which they stated that 
they didnot desire to have certain Oourt 
witnesses anddefence witnesses re-summon- 
ed and re-examined. The order passed on 
this application by the trying Magis- 
trate was, in my opinion, not strictly a 
legal one. 1 
I, therefore, set aside the said 
order and direct that the trying Magis- 
trate do retain and act on the evidence of 
witnesses examined by the first four 
accused before his predecessor and only 
re-summon and re-examine the Court 
witnesses and witnesses for the other 
accused. The first four’ accused will, of 
course, have the right to summon fresh 
witnesses in their defence if they so desire, 
G. P. D. Order set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SEJOND CiviL APPEAL No. 426 or 1928. 
Oetober 11, 1929. 
Present:—Mr. Maenair, O. J. C. 
MOHAMMAD KHAN —DEFENDANT— 
APPELLANT 
versus 
Musammat FATMAI BAI—PCGAINTIFF— 
RESPONDENT. 

Limitation Act (IX of 1908),s. 12—Copying time, 
when begins- Copying stopped for want of correct 
information —Time, whether can be excluded—Practice 
of Nagpur Judicial Commissioner's Court. 

Under the practice of the Judicial Commissioner's 
Qourt of the C. P. and Berar copying time begins 
to run only from the date on which correct informa- 
tion is supplied. 

Ashroba v. Bajirao, S. A.No. 227 of 1929and Madho- 
rao v. Collector, M. J. C. 25 of 1928 dated 17th April, 
1929, followed. 

Rajaram v. Dayaram, S.A. No. 572 of 1928, not 
followed. 

Ifcopying is not, therefore, begun for want of 
correct information, the time intervening between the 
date when the application is made and correct in- 
formation is supplied cannot be excluded under s. 12 
ofthe Limitation Act. ! 

Second appeal against an order of the 
Additional Distriet Judge, Nagpur, dated 
the 18th February, 1929, in Miscellaneous 
Judicial Case No 16 of 1929. 

Mr. W. B. Pendharkar, for the Appel- 


Jant. 

ORDER.—Mohammad Khan filed an 
appeal in the Court of the Additional Dis- 
trict Judge, Nagpur: this appeal was dis- 


B48 


missed on the ground that it was barred by 
time and that the appellant was not entitled 
to any extension of the period of limita- 
tion under e. 5 of the Limitation Act. 

In second appeal it ie urged that the 
. appeal was not time-barred. Mohammad 
Khan applied for a copy of the judgment 
and decree of the first Court on 11th August, 
1928 and was told to appear on 18th 
August, 1928. On 13th August, 1928, it 
was found that the information given 
in the application was wrong: no steps for 
the preparation of the copy were taken 
until 18th August, 1928, when the appellant 
appeared and furnished the required -in- 
formation. What is urged before is that 
the interval llth August 1928 to 18th 
August 1928 or at least the interva] 13th 
August 19:8 to 18th August 1928 should be 
held part of the time requisite for obtain- 
ing the copy. 

It is the practice of this Court thatcopying 
time begins to run from the date on which 
correct information is supplied. This has 
been held in Ashroba v. Bajirao, Second 
Appeal No. 227 of 1929 and in Madhorao v. 
Oollector, Miscellaneous Judicial Oase No. 25 
of 1928 decided on 17th April, 1929. If 
an opposite view were held, it would be 
possible for the appellant to delay filing an 
appeal by putting in application for copies, 
compliance with which was not possible. 

I am referred to adecision of Findlay, J. 
O., in Rajaram v. Dayaram, Second Appeal 
No. 573 of 1928. The decision in that case 
appears to be based on the consideration that 
the applicant should have been informed by 
the Copying Department that his applics- 
tion was incorrect but was not so informed. 
There is no considered finding that the 
time necessary for obtaining copy begins 
to run when an application, compliance 
with which is impossible, is made. Í, there- 
fore, hold that time did not commence to 
run till 18th August, 1929. 

I have next to consider whether the 
appeal should be admitted after the period 
of limitation on the ground that any act 
ofthe Oopyirg Department prevented 
the appellant from filing the appeal within 
time. It was not the duty of the Copying 
Department, when on 13th August 19:8 
the application was found to be incorrect, 
to give any notice to the applicant who was 
expected to appear within a few days. The 
failure of the applicant to furnish correct 
information in his application then had 


the natural result that copying time did not . 


commence till 18th August 1928. Again 
had the copying staff acted improperly it 
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would still be necessary for the appel- 
lant to show that their action prevented the 
filling of an appeal in time. The applicant 
received the copy in ample time to enable 
him to appeal: probably he was careless and 
thought that the time for copying would be 
allowed from the day on which he first 
presented his application. It is admitted 
that if the time for copying began to run 
from 18th August 19.8 the appeal is barred 
by time. I hold, therefore, that the appeal 
was rightly dismissed. The second appeal 
is, therefore, dismissed. 

G. R D. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MisoELLANEOUS J uDio1aL Oase No. 38-B 
oF 1928 
April 25, 1929. 

Present: —Mr. Subhedar, A. J. C. 
NARAIN-—APPEICANT 


versus 
Tas COMMISSIONER or INCOME 
TAX—Non AvPLIC:NT. 

Income Tax Act (XI of 1922), s. 66—Reference to 
High Court—One of two possible inferences drawn— 
Question of law, whether arises. 

If two inferences are possible from the facts found 
and one of them is drawn by the Commissioner 
of Income Tax no question of law arises 
for reference tothe High Court unders. 66 of the 
Income Tax Act. [p. 649, col. 2.] 


Income Tax Reference to High Court No. 
12 of 1927 28 dated the lvth April, 1928. 

Mr. P. B. Gole, for the Appellant. 

ORDER.— This is an application under 
8.66 (3) of the Income-Tax Act for the 
issue of a mandamus to the Commissioner of 
Income-Tax, Central Provinces and Berar, 
to refer certain points of law arising out of 
the income-tax proceedings in connection 
withthe applicant’s income for the year 
1926-27 for the following reasons:— 

“i. That the Commissioner of Income-Tax, 
Nagpur, failed to realise the principle of 
law that fiscal statutes are to be interpret- 
edin fayour of the subject and not in 
favour of the Crown. 

2. That the Commissionerof Income-Tax 
did not notice therule of law that when facts 
and circumstances admit of two interpreta- 
tions the interpretation which supports tie 
assessee is to be preferred to one which is 
against him. 

3. That any particular facis do or do not 
amount to deliberate suppression or con- 
cealment is in itself a question of law. 
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4. That the learned Commissioner of In- 
come-Tax failed to see that the circum- 
stances 
amountin law to concealment or fraud. 

5: That the conclusion of the learned 
Income-Tax Commissioner that the assessee 
deliberately concealed the particulars of his 
income is not warranted by the facts and 
evidence of the case.” 

The facts of the case as found by the 
Commissioner of Income-T'ax are enumerat- 
ed in para. 3of his order dated 19th 
April 1928 rejecting the application for 


referring the case to this Court under . 


8..66 (2) of the Income-Tax Act, in these 
words:— 


“The 
are: — 

(4) that the income from interest was 
returned at Rs. 18,477-4-9 against that of 
Rs. 32,400-3-9 of the previous year, 

(ii) that the return under s. 22 (2) which 
showed this income was duly verified by the 
assessee, 

(iti) that over and above this he was 
given one more opportunity of rectifying 
his mistake and filing a list of the debtors 
from whom interest was actually received, 

(iv) that in the list so filed the names of 
all the debtors are said to have been 
mentioned but the name of this principal 
debtor to whom as much as Rs, 2 lacs are 
advanced and from whom as much as 
Rs, 12,366-10-6 as interest was omitted, 

(v) that the Income-Tax Officer had learnt 
before that the assessse had already got 
-interest from this man and but for his 
information the receipt of this interest 
would not have come to light, 

(vt) that the mistake is admitted but it 
is alleged. that the assessee being an old 
man depended upon his agents who 
prepared the return and the assessee merely 
signed it, and 

(vii) that Mr. Gole who argued the case 
before me contended that the assessee is 
merely an agriculturist and money-lending 
is secondary business. He stated before 
me that he never lent money in small 
amounts and that he lent out only in big 
items to not more than 5 or 7 persons. The 
agent, Bheosenasa who was present in the 
Court st&ted that there were ag many as two 
to three hundred debtors of petty kind 
with amounts extending to no more thana 
few thousandsand there were half a dozen 
.or more debtors to whom lacs of rupees had 
been advanced.” 

“Now if there were no more than half a 
dozen of men who could be classed as big 


undisputed facts of the case 
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debtors, surely at the time of preparing 
the return for income-tax purposes the 
name of Gokuldas Dossa whose branch is 
at Murtizapur itself could not have been 
omitted. One who has seen the books in 
which these accounts are kept can very 
easily say thatabig item of the kind in 
reference could not have escaped the eye 
of a cursory compiler of accounts, much less 
ofa man who has been doing this work 
continuously for one year and has been 
practically remembering big items of 
interest that have been received.” 

The points of law which the applicant 
wanted the Commissioner to refer to this 
Court were assfollows :— 

"(1) Whether itis not the duty of the 
Income-Tax Officer to compute the income 
from the method of account regularly 
employed by the assessee or whether he (the 
Income-Tax Officer) can dictate any 
particular system of his own for keeping 
accounts, 

(2) Whether the circumstances stated by 
the assesses lead to an inference of bona 
fide mistake only on his part and not to a 
deliberate suppression, 

(3) Whether it was not the duty of the 
Assistant Commissioner of Income.Tax to 
see whether or not the action and procedure 
adopted by the Income-Tax Officer in not 
affording an opportunity to the assessee to 
prove his case was correct,” 

It was conceded beforethe Commissioner 
that points 1 and 3 did not arise out of the 
facts of this case and the applicant's 
Pleader did not ask them to be referred to 
this Court. 

1 agree with the learned Commissioner of 
Ineome-Tax that no question of law arises 


in the case. The applicant himself admits 
in ground No. 2 of his application 
to this Court that two inferences 


were possible to be drawn from the facts 
found in the case, viz., the one of a bona fide 
mistake on the part of the applicant and 
the other that the suppression of the item 
of interest in question from the return was 
a deliberate concealment within the mean- 
ing of s. 28(1)of the Income-Tax Act. It 
isa well-settled law that if one of two 
possible inferences is drawn by a Court 
which is the final authority on facts, no 
question of law arises in the case. In 
Commissioner of Income-Tax v. Jambudas 
(Miscellaneous Judicial Case No. 46-B of 
1927) a Bench of this Court has very 
recently considered all the authorities on a 
similar question arising in that case and 
following the view laid down there, I hold 
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that no question of law arises in the 
present case. | 

The application, therefore, fails and 
is dismissed without notice to the other 


side, 


@ R. D. Application dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. . 
Fizsr Oirvin APPEAL No. 80 or 1928. 
September 21, 1929. 
Present:—Mr. Maenair, O. J. C. 
MIRAN AND OTHERS—APPELLANTS 
rersus 
HANSLAL- RESPONDENT. 
Gonds—Adoption of Hindu Law—Burden of proof. 
Tn thecase of Gonds credible evidence that on 
the points which most frequently arise involving 
personal law, custom of the family or body differs 
in no respect from that of Hindu families in the 
locality, would suffice for an inference that all the 
principles of Hindu Law might have been adopted. 
Tt would then be for the opposite party to show 
that although part of the Hindu Law might have 
been adopted, the particular custom, which governed 
the disposal of the suit, had not been adopted. 


First appeal against a decree of the 
District Judge, Chhindwara , dated the 5th 
March, 1923, in civil Suit No. 13 of 1927, 

Mr. V. R. Dhoke, for the Appellant. 

Mr S. C, Dutt Chaudhary, for the Re- 
spondent. 

JUDGMENT.—The five appellants are 
the four sons of Chhatarsing and one is 
the son of Amansing: Ohhatarsing and 
Amansing are Gond brothers who execut- 
eda mortgage of a 3 anna ehare in the 
village on ist October, 1915, The trial 
Court has found that there was legal neces- 
sity or antecedent debt to the extent of 
Rs. 736 only : Rs. 2,000 out of the considera- 
tion were taken, not under legal necessity, 
in order to purchase a 4-anna share of the 
property which was mortgaged. The 
learned Judge, however, has held that the 
defendants are not governed by Hindu Law 
and that the property at the time of the 
mortgage belonged to the executants alone. 
A preliminary decree has been passed for 
foreclosure of the 8-annas share for the 
amount due on the mortgage. 

In the first three grounds of appeal it is 
urged that the defendants have proved that 
they were by custom governed by Hindu 
Law and that, therefore, the minor sons had 
a vested interest inthe mortgaged property 
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at the timeof the mortgage. The plea on 
this point was: “The family is governed 
in all respects by the Hindu Law original- 
ly or at any rate by the reason ofits having 
been adopted by the community to which 
it belongs.” Now what has been held in 
Vithoba v. Lalsingh (1) is this :—“A Gond is 
not a Hindu and is not governed by the 
Hindu Law. In the case of any particular: 
Gond it can, of course, be proved that his 
family or any large body of Gonds in 
which he is included Las adopted any 
particular custom or all the principles of 
Hindu Law, by becoming converts to the 
Hindu religion or otherwise, so that they 
are now bound by that custom or those 
principles, but it is for the party who al- 
leges this to prove it". It has never been 
found that there is any definite body of law 
which governs large body of Gonds in differ- 
ent parts of the province, Lt is, therefore, - 
not unlikely that a family of Gonds or a 
Jarge body of Gonde should adopt the 
principles of Hindu Law when they had 
no well-defined and well-known law of 
their own. Credible evidence that on the 
pointe, which most frequently arise in- 
volving personal law, custom of the family 
or body differs in no respect from that of 
Hindu families in the locality, would, in 
my opinion, suffice for an inference that all 
the principles of Hindu Law have been 
adopted. It would then be for the opposite 
party to show that although part of the 
Hindu Law might have been adopted, the 
particular custom which governed the dis- 
posal of the suit had not been adopted. It 
is clear that thereis no authority on Gond 
Law, no direct evidence can be produced 
regarding a principle which was of rare 
application. Uneducated Hindu villagers 
cannot be expected to state what is Hindu 
Law; except with regard to points which 
arose frequently, and uneducated Gond 
witnesses must similarly be unable to state 
the law which governs them on such 
points. 

Now the-appellants have given evidence 
to the effect that in cases which ordinarily 
arise, property is inherited by the Gonds 
in the region where,the appellantslivein the 
manner laid down by Hindu Law. Apart 
from inheritance the question of the exact 
law governing villagers seldom arises, 
This evidence is not challenged. It is true 
that witnesses say that the property of a 
dead brother, who was joint with his bro- 
ther, will be recorded inthe name of his 


(1) 76 Ind. Cas. 980; 19 N. L R. 104; A. I. R. 1923 
Hag. 317, 
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widow; butthisisa very common practice 
among Hindus and has been for a long 
period good law with regard to holdings 
of Hindu tenants. In my opinion this 
evidence gives rise to an inference thatthe 
Gonds in question have adopted other 
principles of Hindu Law; of course, such 
an inference is not very difficult to rebut. 

From the appellants’ own evidence, how- 
ever,it can be inferred that the principle 
of interest by birth does not exist among 
the Gondsofthe locality where the appel- 
lants reside. The witnesses state that a 
father cannot alienate ancestral property ; 
but this is the point directly in issue and 
evidence on it must be accepted with cau- 
tion. The witnesses state that they know 
of no specific case of an alienation by the 
father being set aside by his sons. Chha- 
tarsing (D. W. No. 1) states: “After the 
father dies the son will have the property 
but not till the father dies’. Bhaddi (D. 
W. No. 2) states: "In the father's lifetime 
the sons have no right." Ohiman (D. W. 
No. 4) states: "I cannot sayif a son has 
any interest iu his father's lifetime." Bhaddi 
(D. W. No. 2) and Chiman (D. W. No. .4) 
know of no case of the division of property 
during a father’s lifetime. In my opinion 
this evidenceis sufficient to rebut the in- 
ference drawn from the fact that the Gonds 
in question have adopted the principles of 
Hindu Law on the point which most com- 
monly arises, namely inheritance that they 
have adopted the principle of Hindu Law 
that interest in ancestral property is ac- 
quired by birth. The decision of the 
learned District Judge that under the law 
or custom applicable to the parties minor 
sons have no interestin the ancestral pro- 
perty is, therefore, correct. 

The last ground is that interest should 
have been reduced. This ground is not 
argued and compound interest at l per cent. 
per mensem is not a very heavy rate. 

The appeal, therefore, fails and is dismiss- 
ed. The appellants will bear their own 
costs and the costsof the respondent will 
be added to the decretal debt. . 

G. R, D. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
OgiMINAL Revision No. 322 or 1929. 
November 4, 192v. 

Present: — Mr. Munje, A. J. C. 
Musammat SAJI—APPLIOANT 

- versus 

Musammat BHIMI—Now- ÀPPLIOANT. 

Criminal Procedure Code (Act V of 1898), ss. 205, 

485, 489, 561—Revisional power of High Court, when 
may be exercised—S. 205, scope of—Summon issued 
— Non-attendance — Issue of warrant — Exemption 
from personal attendance—-High Court, whether can 
grant such exemption—Inherent jurisdiction, when 
can be invoked—Trial held in absence of accused, 
legality of. 


The powers of a High Court under ss. 435 and 
439 ofthe Criminal Procedure Code are wide and 
it can proceed suo motu and interfere with any order 
ifit considersjust and proper by calling for and 
examining the record ofany proceedings and it can 
interfere with an order which is improper even 
though itis not illegal. jp. 652,cols. 1 & 2.] 

Section 205, Criminal Procedure Code, applies to 
all cases where a summons is issued in the first 
instance to an accused irrespective of the fact whe- 
ther heappears in answer tothe summons or has to 
be brought in by a warrant of arrest issued sub- 
sequently. [p. 653, col. 1.] 

Abdul Hamid v. Emperor (1), distinguished and 
doubted. 

A High Court can under the inherent powers as 
declared by s. 561-A ofthe Oriminal Procedure Code 
pass an order excusing the personal attendance of 
the accused and permitting him to represent himself 
in Court bya Pleader. [ibid.] 

Emperor v. C. W. King(2), Raj Rajeswari Debi v, 
Emperor (3), Kandamant Devi v. Emperor (4), Maung 
Po Nyein v. Haka Singh (5) and Dorabshah Bomanji v. 
Emperor (6), referred to. 

The rule of holding a Criminal trial in the presence 
of the accused is made especially for his benefit 
and there is nothing to prevent him from waiving 
the benefit if he likes, though the trial would be 
bad,if it is held without his consent in his absence 
or even in the presence of a Plsaderengaged for 
him,if the engagement had not been made by the 
accused. [p. 653, col. 2.] 

Emperor v. Sardar (7) and Abdul Hamid v. Emperor 
(1), followed, 


Application for revision of an order 
of the District Magistrate, Wardha, dated 
the Z6th August, 1-29, in Miscellaneous Oase 
No. 2 of 1929. 


Mr. T. J. Kedar, for the Applicant, 
Mr. A. V. Khare, for the Non-Appli- 
cant. 


ORDER.—This is an application to 
revise the order of the District Magistrate, 
Wardha, by which he exempted the accused 
Musammat Bhimi, the non-applicant here, 
from personal attendance through the trial, 

The applicant Musammat Saji has filed a 
complaint against Bhimi for an offence, 
under s. 323, Indian Penal Code, and the 
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case is being tried by the Tahsildar, 
Wardha. To start with, a summons was 
issued to her, she was served, but, instead 
of appearing in person, she sent her husband 
to represent her. The Court ordered the 
‘husband to produce the accused in parson, 
but she did not so appear and this time.sent 
a Pleader to represent herself. The case, 
however, could not be taken up for some 
reasons for two hearings and on the adjourn- 
ed hearing the Magistrate again ordered a 
summons to issue to the accused. No process 
fee was paid by the complainant and there- 
upon the complaint was dismissed 
under s. 204 (3), Oriminal Procedure Code, 

The case went to the District Magistrate, 
who thereafter sent the case for disposal to 
another Magistrate. Eventually, however, 
the case was -again sent back to the 
Tahsildar and the accused was again sum- 
moned. Onthe date of the hearing the 
accused again appeared through a Pleader 
and made an application for being exempt- 
ed from personal attendance. This was not 
allowed and, instead, bailable warrant of 
arrest was issued against her. She was not 
found and it appeared to the Oourt that she 
was avoiding service A proclamation under 
s. 87 was, therefore, issued and, after it was 
published, the trial commenced unders. 512. 
Another warrant of arrest was again issued 
against her. 

In the meanwhile the accused filed an 
appeal before the District Magistrate and 
was allowed exemption from personal attend- 
ance, This order is the subject matter of 
this revision and runs as follows:— 

-“ Previous proceedings indicate that the 
girl had absconded although there is no evi- 
dence to thiseffect. A certificate of illness is 
filed andit is stated by Counsel that she 
has been living at Amraoti. In view of 
the fact that the girl voluntarily appeared 
(through Counsel) and re-opsned proceed- 
ings and that she is young, I allow her to 
appear through Counsel without putting in 
personal appearance.” 


The first contention is that the order of 
the District Magistrate was without jurisdic- 
tion as, at that stage, no appeal could lie, 
nor could any such order be passed io 
revision except by this Oourt. This has been 
conceded by the other side, but it is urged 
on behalf of the accused that the District 
Magistrate's order, though defective in this 
respect, could be maintained, as this Court 
had power to pass the very same order in 
revision. The powers of this Qourt under 
gs. 435 and 439, Oriminal Procedure 
Qode, are wide and a High Oourt 
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can proceed in the matter ever 
suo motu and interfere if it considers just 
and proper. A High Court can call for, 
and examine, the record of any proceedings 
and interfere even when a certain order, 
though legal, is improper. 

A perusal of the proceedings makes it 
clear that the accused did not altogether 
disobey the summons; for, avery time that 
she was served she did make arrangements 
to represent herself before the Court. The 
only particular in which she disobeyed was 
as regards attendance in person. I fully 
agree in thereasons given by the District 
Magistrate in the concluding portion of hi8 
order and consider that it would be impro- 
per and unnecessary to compel the per- 
sonal attendance of the accused. She is a 
young woman of a fairly respectable class 
and might naturally regard personal ap- 
pearance as an accused as a greater punish- 
ment than afine. Again, there appears to 
be nothing in particular for which the 
trial Magistrate considered her personal at- 
tendance necessary. I, therefore, agree that 
the trial Magistrate's order in compelling 
her personal attendance, in the cireumstance 
of the case, was not proper. 

It has, however, been contended by the 


Jearned Pleader for the applicant, that asa 


warrant of arrest had been issued against 
the accused, her personal attendance could 
not be excused under s. 205, and that, there- 
fore, the whole trial would be vitiated if 
she were allowed to remain absent. In 
support of this contention I have been re- 
ferred to the case of Abdul Hamid v. 
Emperor (1). In that cage, however, it ap-. 
pears that, in the first instance, a warrant 
of arrest was issued against the accused ; 
again, the accused was found not to have 
moved in the matter of hisrepresentation in 
Oourt and the persons who appeared for 
him so appeared without his authority. 
Both these circumstances are wanting in 
the ease before me ; for, here, though the 
accused might subsequently have been ar- 
rested, it was only a summons that was 
iasued against her in the first instance. I 
am noi sure if the Patna case is an 
authority for the proposition, urged on be- 
half of the applicant, viz., that, even where 
in the firstinstance, a summons were issu- 
ed, if subsequently during the course of 
the trial an accused is produced before the 
Court undera warrant of arrest, his per- 
sonal attendance cannot be exempted. If 
the Patna decision really goes to this length, 

(1) 75 Ind. Cas. 72; 2 Pat. 793; 24 Or, L. J. 872; 3 
Pat. L.R. 1 Or; A. I. R. 1924 Pat. 46; 4 P. L. T, 648; 
(1923) Pat. 239. i 
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I must say with due respect that Ido not 
accept that view. Section 205 has to be 
read and construed with reference to the 
preceding s, 204 and also with reference to 
the heading of the Ohapter, in which both 
the sections occur, viz, “Of the commen- 
cement of proceedings before Magistrate”. 
It has again to be construed with reference 
to the next preceding four sections occur- 
ring inthe Ohap. XVI, and has tobe read 
as a continuation of all these provisions; 
and, when so read, it would be clear that 
it applies to allcases where & summons is 
issued in the first instance to an accused, 
irrespective of the fact whether he appears 
in answer to the summons or has to be 
brought in by a warrant of arrest issued 
subsequently. 


Even if the above contention were in 
order and the present case were not covered 
by s. 205, this Court can, under its inher- 
ent powers, as declared by s. 561-A pass 
an order excusing the personal attendance 
of the accused and permitting him 
to represent himself in Oourt by a 
Pleader. The inherent jurisdiction of this 
Court can be invoked so long as 
no act is done in conflict with any 
of the provisions of the law or the general 
principles of criminal jurisprudence. That 
such a direction does not conflict with the 
provisions of the Oriminal Procedure Oode 
would be clear if a reference were made to 
the provisions of ss; 353 and 366 (2). These 
provisions clearly contemplate cases where 
the ‘whole trial can take place in 
the absence of the accused, including the 
stage of delivering the judgment in cases 
where the sentence imposed is one of fine 
only. 


The ca e-law on the subject also does 
not stand in the way of the exercise of such 
power, for, in Emperor v. C. W. King (2) 
and Raj Rajeswari Debi v. Emperor (3), 
the High Oourt did pass an order dispens- 
ing with the personal attendance of the ac- 
eused and allowed him to appear by a 
Pleader throughout the Sessions trial. In 
the latter case the committal proceedings 
were indeed initiated with.a summons ; but 
in theformer,this point has not been made 
clear ; at any rate, no importance seems to 
have been attached to it. Both these cases 


(2) 15 Ind, Cas. 96; 14 Bom, L, R.236; 13 Or. L.J. 
461. 

(3) 23 Ind. Cas. 489; 17 O. W. N. 1248; 15 Or. L. 
J. 281, 
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have been followed with approval in Kan- 
damani Devi v. Emperor (4). 

In Maung Po Nyein v. Haka Singh (5), 
where the personat attendance of the accus- 
ed was dispensed with, even his Pleader's 
statement was considered to be his statement 
under s. 342, Similarly, in Dorabshah 
Bomanji v. Emperor (6), it has been held 
that in similar circumstances there was 
nothing illegal in acting upon the plea 
given by the Pleader of the accused under 
ss, 242 and 243 in summons cases, 

The principles of criminal jurisprudence 
also are not abrogated by holding a trial at 
the instance of the accused in his absence 
so long ashe makes arrangements to repre- 
sent himself in the trial by a pleader. The 
rule of holding a criminal trial in the ab- 
sence (presence?) of the accused is made es- 
pecially for his benefit and there is nothing 
to prevent him from waiving the benefit if 
he likes. The case would certainly be differ- 
ent, and the trial bad, if it is held without 
his consent in his absence or, even in the 
presence of a Pleader engaged for him, if 
the engagement has not been made by the 
accused: Emperor v. Sardar (7), Abdul 
Hamid v. Emperor (1). 

In the case before ms the accused has 
herself moved in the matter and is willing 
to represent herself throughout the trial by 
her Pleader, There can, therefore, be no 
force in the contention that the trial would 
be bad because it would be held in her per- 
sonal absence. For the reasons given above 
I would not disturb the order that has been 
passed by the District Magistrate, though 
he was not competent to doso. The trying 
Magistrate should now proceed with the 
trial so long as a Pleader engaged by the 
accused appears and need not ordinarily 
compel her appearance except to hear judg- 
ment under 8. 366 in case he means to award 
a sentence heavier than that of fine As 
the prosecution witnesses have been ex- 
amined in her absence and her Pleader wag 
also not present, the trial Magistrate should 
now start with the trial afresh. With these 
remarks the application is dismissed, 

G. R.D. Application dismi 

(4) 66 Ind. Cas, 330; 45 M. 359; (1993) ney 
165; 42 M. L. J. 337; 15 L, W. 530; 30 M. L'r. 346: 
Rr a a a 

n . H . M . 
LE Dna Ga QM 50 B hb 
. Cas’ ; . 250; : 
A L. J. 440; A. I. R. 1926 Bom. 28 et nk 


(7) 42 Ind.Oas. 335; 36 P. R. 1917 Or. 
975; 47 P, W. R. 1917 Cr. ideni 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Orvir. Apera No. 67-B or 1924. 
September 24, 1929. : 
Present:—Mr. Ghulam Mohiuddin, A, J.C. 
LAXMANLAL AND OTHER8— 
APPELLANTS 


versus 
NARAYAN AND ANOTBER— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
T. 4—Joint decree for possession of land—Shares not 
defined—Appeal— Death of respondent—Legal re- 
presentative not brought om record—Appeal, whether 
abates totally. 

If a joint decree is passed in favour of two or 
more persons without separately defining their shares 
and ifafter the institution ofan appeal against the 
decree, one of the decree-holders dies and his legal 
representative is not brought on record within the 
time prescribed by law, the appeal abates in its 
entirety and not merely so far as it relates to the 
Share of the deceased respondent. 

Midnapore Zemindari Co. v. Amulya Nath Roy 
Chowdury (2), relied on. 

' Shankarbhai Manorbai Patel v. Motilal Ramdass 
Shah (5), distinguished. : 

. Raj Chunder Sen v. Gangadas Seal (1) and Wajid 
Ali Khan v. Puran Singh (3), referred to. 

Narain Das v. Sheo Din (4), referred to. 

_First_appeal against a decree of the Addi- 
tional District Judge, Amraoti, dated the "th 
September, 1924, in Civil Suit No. 21 of 1923. 

Messrs M. B. Marathe and W. B. Pen- 
dharkar, for the Appellants. 

Mr. T. L. Sheode, for the Respondents, 


JUDGMENT .—This appeal and Appeal 
No. 72-B of 1924 are connected appeals, 
arising from the same judgment and decree 
dated 13th September, 1924, passed by th» 
Additional District Judge, Amraoti, in Civil 
Suit No. 210f 1923, and, therefore, this judg- 
ment wil govern both the appeals. This 


`- suitwas filed on 12th January,1923, by Walla 
‘Bai, Narayan and Maroti for recovery of 


Arjun's property, which was alienated by 
his widows. Walla Bai claimed the property 
as Arjun's daughter and Narayan and 
Maroti were added as co plaintiffs, as they 
had purchased a portion of the undivided 
property from Walla Bai, After the in- 
stitution of the suit Walla Bai sold the 
remaining portion of the property to 
Narayan and Maroti, who became the sole 
plaintiffs in this suit and the name of Walla 
Bai was removed from the record on 3rd 
September, 1924. The appellants in First 
Appeal No. 67.B of 1924 are Laxmanlal, 
Kunjilal, Laxman and Zibal, and they 
were defendants Nos. 7, 8, gand 10 in the 
suit, The decree passed against them is 
contained in paras. (6) and (7) of the 
decree, which runs as follows:— 


LAXMANLAL V. NARAYAN, 


121 10,1980 - 


“8 That thedefendants Nos. 7 and 8 shall 
put plaintiffs in possession of Survey No. 
67 of Mauza Rajura and two-thirds of the 
house as described in the scheldule annexed, 
shall pay Rs. 500 as mesne profits for the 
three years, shall pay future mesne profits 
till the date of recovery of possession of the 
field by the plaintiffs and shall pay one- 
tenth of the aggregate costs of the suit, 
viz., Rs. 140.” 

“7 That the defendants Nos.9 and 10 
shall put plaintiffe in possession of the 
remaining one-third of the honse as describ- 
ed in the schedule annexed and shall pay 
one twentieth of the aggregate costs Rs, 70 
to the plaintiffs.” 

The appellaut in First Appeal No, 72-B 
of 1924 is Musammat Kashi Bai, and she 
was defendant No. 3 in the suit. Para- 
graph (3) of the decree relates to the claim 
decreed against her. Itruns as follows:— 

“3 That the defendant No. 3 do put the 
plaintiffs in possession of the following 
fields at Mauza Rajura, Taluq Chandur. 


S. No. P.H No. A.G. R.A. P. Share. 
5 l 9:34 10-14-6 Whole. 


5 3 Tl  7-12-8 E with 8 
mango trees. 
14 2 20:22  38-0-0 5 
18 l 6:34 — 10-5-6 » 


and shall pay Rs. 1,900 as mesne profits for 
the 3 years (1920-23) and shall pay future 
mesne profits till the date of recovering 
possession of the aforesaid fields and shall 
also pay one-fourth of plaintiffs’ aggregate 
costs, viz., Rs. 350”. 

After the filing of the appeals the respond- 
ent Maroti died at Mouza Rajura on 12thMay, 
1926, and the appellants filed applications 
to bring the legal representatives of the 
deceased respondent onrecord. The appeal 
abated on 12th August, 1926, as against 
Maroti and as sufficient cause was not shown 
for setting aside the abatement, the appli- 
cations were dismissed on 3rd April, 1929, 

The learned Pleader for the respondent 
raised a preliminary objection that the 
appeal could not proceed against the other 
respondent Narayan in the absence of the 
dead co-respondent or his duly substituted 
representative. He contends that as the 
suit wes one for joint possession by the 
plaintiffs and was decreed as such the appeal 
is incompetent in the absence of one of the 
respondents. In supportof his contention . 
he referred to Raj Chunder Sen v. Ganga Das 
Seal (1, Midnapur Zemindart Co, v. 


(1) 31 0. 487; 8 O. W. N. 442; 14 M. L. J. 147; 1 A, 
L. J, 145; 8 Sar. P, O. J. 123; 31 I. A. 71 (P, 0.) 
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Amulya Nath Roy Chowdury (2), Wajid Ali 
Khan v. Puran Singh (3) and Narayan Das 
v. Sheo Din (4). The learned Oounsel for the 
‘appellants argued that Narayan and Maroti 
were tenantsin-common and not joint 
tenants, that their interest was separated 
‘and could be separated, and, there- 
fore, Maroti or his legal representatives 
were not necessary parties to the appeal, 
and he cited  Shankerbhai Manorbai 
Patel v. Motilal Ramdass Shah (5). In the 
last mentioned case the plaintiffs were uncle 
and nephew and claimed the land as tenants- 
in-commen. It was conceded in that judg- 
ment, that a difficulty may arise when the 
abatement is not set aside under r. 9, and 
the relief which the Court can grantas 
against the other respondents in appeal is 
not likely to be effective, and it was pointed 
out that that difficulty must depend large- 
ly upon the nature of the suit and the possi- 
. ble relief that can be granted in appeal, 
under the circumstances of the particular 
case. The facts of that case and the case 
‘under consideration are not analogous and, 
' therefore, law laid down in it is notof uni- 
‘versal application and should not apply to 
this case. Jn this case the share of the re- 
spondents have not been separately defined 
and joint decree in their favour was passed, 
As pointed'out in Midnapur Zemindari Co, 
v. Amulya Nath Roy Chowdhury (2) if a 
decree in favour of the appellants, setting 
‘aside the decree of the Court below, so far 
as the respondent on record is passed, such 
a decree would be incapable of execution, 
"because the decree in favour ofthe heirs 
‘of the dead respondent stand and under 
that decree, they are entitled to possession. 
If a decree in favour of the appellants is 
passed, there will be two conflicting decrees 
in existence, and will lead to absurd results. 
The plaintiffs sued for joint possession and 
obtained a decree, Under these circum- 
stances the appeals cannot proceed in the 
absence of the heirs of the dead respondent, 
and are incompetent, and must ba dismissed 
The appeal is dismissed with costa. 


G. R. D. Appeal dismissed. 

(2) 95 Ind. Cas. 649; 53 O. 752; 48.0. L.J. 401; A. 
I. R. 1926 Cal. 893. 

(3) 85 Ind. Oas. 66; 47 A. 100; 22 A. L.J. 994; L. R. 
6 A. 39 Civ.; A. I. R, 1925 All. 108. 

4) 91 Ind. Cas, 859; 48 A. 251; 24 A. L. J. 300; A. 
I. R. 1926 All. 234. £ 

(5) 85 Ind, Oas. 197; 49B, 118; 36 Bom. L, R. 1217; 
A. I. R. 1925 Bom. 122, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

SECOND IVIL APPRaL No. 307B oF 1928, 
August 22, 1929, 
Present:—Mr. Jackson, A.J. O, 
KESHEO— APPELLANT 
VETSUS 
PANDURANG-DEFENDANT—RESPONDENT. 
Berar Land Revenue Code, 1896, s. 206 
(2)—Sale of property in auction by Official Receiver 

—Pre-emption, right of, whether exists, 

A right of pre-emption is not taken away by the 
fact that the property sold is the property of an 
insolvent andis sold in an auction by an Official 


Receiver. 

Entazuddi Sheikh v. Ram Krishna Banik (2), fol- 
lowed. 

Maidbai v, Tejabai (1), not followed. 
x Sheobaran Singh v. Kulsum-un-nissa (3), referred 
0. 


Second appeal against a decree of the Ad- 
ditional District Judge, Amraoti, dated the 
30th August, 1998, in Civil Appeal No. 
71 of 1928. 

Mr. G. V. Deshmukh, for the Appellant. 

Mr. N. G. Bose, R. B., for the Respondent. 

JUDGMENT.— In this case I have to 
deal with a claim to pre-emption under the 
Berar Land Revenue Code of 1896. Both 
the lower Courts have held, on the author- 
ity of Maidabi v. Tejabai (1) that there is no 
right of pre-emption in the case of an 
auction sale by the Official Receiver in an 
insolvency case. 

In Maidabi v. Tejabai (l) itis held that 
there is no right of pre-emption when the 
interest of a co-occupant in a survey-number 
in Berar is sold by auction in pursuance 
of 8 mortgage-decree for sale of the mort- 
gaged property ; but it does not follow that 
a sale by the Official Receiver stands on the 
same footing as that of asale in execution 
of a decree. It has been held in Entazuddi 
Sheikh v. Ram Krishna Banik (2) that 
sales by the receiver are really sales by 
the owner and may be either by public 
auction or by private treaty ; and that the 
procedure governing sales in execution of 
a decree under the Civil Procedure Code 
does not apply to them. Iam not impress- 
ed by the reasons given in Maidbai v. Teja- 
bai (1) for holding that no right of pre. 
emption arises when the sale is held in 
execution of a decree. The real Teason 
is given inthe Privy Council decision in 
Sheobaran Singh v. Kulsum-un-nissa (3) 


(1) 4 N. L. R. 138, 

(2) 60 Ind. Cas. 745; 24 O. W., N. 1072. 

(3) 101 Ind. Cas. 368; 49 A. 367; 52 M. L. J. 658; A 
1 R. 1927 P-O 118; 29 Bom D. R. G4 O W N 
543; - W. N. 444; 31 O. W: N. 853; 25 A. T. 
617; 26 L. W. 326.(P. C.). i PAd 
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' where the following passage occurs: "It 
was pointed out that a sale in execution of 
a decree transferred the property free from 
a claim of pre-emption. The reason is 
simple. The Code of Oivil Procedure 
arranging for sale under a decree mentions 
and deals with rights of preemption and 
gives those who hold them certain rights.” 

It is argued, however, that this case 
must be decided with reference to the 
provisions of the Berar Land Revenue Code, 
1896, and that those provisions make the 
Privy Oouncil decision inapplicable to 
the present case. It is first pointed out 
that s. 205 only gives a right of pre-emption 
when the interest of an occupant in a survey 
number is transferred "by sale, foreclosure 
of mortgage or relinquishment in favour 
of a specified person for valuable considera- 
ation" ; and it is argued from this that the 
section cannot apply to an auction sale 
which is not to a specified person. Thie 
argument is based upon & misreading of 
the section, as the words.“‘in favour of a 
specified person" can only refer to the case 
of relinquishment. 


Reference has next been made to s. 206, 
sub-s. (2), in which it is laid down that 
notice to be given to the co-occupants who 
have the right of pre-emption shall be 
given through the Taheildar and shall be 
deemed to have been sufficiently served if 
it be posted at the chauri or some other 
public place and proclaimed by beat of 
drum in the village in whieh the survey- 
number is situated. Itis assumed that the 
Official Receiver in holding a sale follows 
the procedure laid down for sales in exe- 
cution of a decree ; but he is not required 
to do so and there is no evidence in the 
present case that he did so. Very probab- 
ly he did, but it cannot be assumed ; and 
without evidence on the point I cannot 
accept the plea, now raised for the first 
time, that the Official Receiver’s proclama- 
tion of sale amounted to notice under s. 206 
of the Berar Land Revenue Code. 


Finally it is argued that no due notice 
could be given because s. 206, sub-s, (|), 
requires the vendor to specify in the notice 
the price at which he is wilhng to sell and 
no notice can be specified in the case of an 
auction sale. This is one of the grounds 
put forward in Maidabi v. Tejabai (1) for 
holding that there is no right of pre-emp- 
tion, when property is sold in execution of 
a decree ; but, as1 have already stated, it 
does not appeal to me, and I consider, in 
view of what is contained in Sheobaran 
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Singh v. Kulsum-un-nissa (3) that it is not-. 
the real ground for the view stated. I see. 
no reason to hold that that Privy Council 


decision does not apply to the present . 


case. 


It is pointed out by their Lordships 
that, if there is no right of pre-emption 
when the property is sold by the Official 
Receiver, it means that the insolvency of 
the owner renders his property more valu- 
able in the hands of the Official Receiver 
than it was in his own. The argument now 
put forward would go further than that and 
would mean that the owner of an interest 
in asurvey-number in Berar could defeat 
his co-occupants’ right to preempt by 
disposing of his property by auction. [I 
am not impressed with the difficulty of 
intimating to the co occupants the price 
at which it is proposed to sell. The Offi- 
cial Receiver or the owner, if he decides to 
auction the property, can and should hold 
the sale subject to the right of the co- 
occupants to preempt and before confirm- 
ing the sale to the highest bidder, he can 
and should offer the property to the co- . 
occupants at the figure bid. Iam satisfied 
that the admitted right of the appellant to 
pre-empt has not been taken away by the- 
fact that the property was sold in an auc- ` 
tion by the Official Receiver. 


The decree of the trial Court, which was 
upheld by the lower Appellate Oourt, is set 
aside and the appellant will be givena 
decree entitling him to pre-empt for the 
price at which the property was sold in 
the auction. The respondent will bear 
the costs of the appellant throughout. The — 
purchase-money shall be paid within three 


l months. 


G.R. P. " Appeal allowed. 


we MANI, MUUNYLLOD vO 


lle ve wean vv 1 
seizure of money found without a special 
(1) 100 Ind. Oas. 716; 8 Lah. 320; 28 Or. L, J. 332; 
A. I. R. 1927 Lah, 338; 28 P. L. R. 531. 
(2) 26 B. 641; 4 Bom. L. R. 427. 
(3) 55 Ind. Oas. 864; 44 B. 686; 22 Bom. L, R. 197; 
Rl Or. L. J. 384, 
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vauiuv YO BOLAYU EXCEPE IOT tne purpose of 
use aa evidence in the case. It is obvious 
that the infliction of a larger fne would 
have had the same result as forfeiture of 


“this money. I, therefore, direct that Rs. 104, 


the money found on the peraon of Pyarelal, 
may be returned to him, j 


Pyarelal should not have been convicted of 
offences under s.3 ands.4and have been 
punished with fine for each offence. It is 
true that the offence complained of was an 
offence under s. 3 of theGambling Act, but 
the facts alleged were that Pyarelal and 
Kunjilal wagered on the market price 
of cotton with witnesses and there was 
reason to believe that they wagered with 
other persons. The keeper of the satia shop 
ordinarily wagers with his customers much 
in the same way as a book-maker wagers with 
persons who bet on horse races. The facts 
alleged then were that Pyarelal was 
guilty of offences both under ss, 3 and 
4 ofthe Gambling Act. It wasclearly stated 
that Pyarelal had settled the rate at which 
the betters would be paid if they won, In 
my opinion the convictions under ss. 3 
and 4 were not illegal. The total 
punishment inflicted is not excessive. 
G, R. D. Order accordingly. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
"MisOsLLANEOUS APPEAL No. 24-B, or 1927. 
September 24, 1929, 
Present:—Mr Ghulam Mohi-ud-din, A. J. C. 
HARIDAS AND oTHERS—APPELLaNTS 
versus 
MOFATLAL AND oT4EBS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLIII, 
y. 1(j), O. XXI, r. 90—Appeal from order refusing 
to set aside auction sale—Auction-purchaser, whether 

necessary party. 

The auction-purchaser is a necessary party to an 
appeal from an order rejecting an application to set 
aside a sale under O. XXI, r.90 of the Civil Pro- 
cedure Oode. (p. 659, col. 1.] 

Surendra Mohini Debi v. Amaresh Chandra Chatter- 
gee (2), not followed. 

Miscellaneous appeal against an order of 
the First Sub- Judge, First Olass, Khamgaon, 
dated the 5th April, 1927,in Execution Case 
No. 6 of 1925. 

Mr. G R. Deo, for the Appellants, 

Mr. Fida Hussain, for the Respcndents. 

ORDER.—The appellants are the legal 
representatives of Indar Singb, who had 
filed an application in the Court of First 
Sub-Judge, First Class, Khamgaon for set- 
ting aside theeale of the property which was 
sold in executicn of the decree obtained 
by Mofatlal Manilal againt Shamsher Ali. 
The learned Subordinate Judge held 


dismissed the application. This appeal was 
filed on 16th June, 1927, but the auction- 
purchaser Inayat Ali was not made a party 
to it. Applications were filed on 20th 
November, 1928, and 22nd November, 1928, 
asking this Court to add the auction-pur- 
chaser as a respondent and the applications 
were rejected on 5th April, 1929. : 

The question for consideration now is 
whether the sale which was confirmed on 
5th April, 1927, in favour of the auction- 
purchaser can now be set aside in this ap- 
peal in which appeal the auction-purchaser 
is not a party. Tho learned Advocate for 
the appellants argues that in this appeal 
the auetion-purchaser is not a necessary 
party because he is represented by the dec- 
ree-holder and the judgment-debtor who 
are respondents in this appeal and he cites 


.Sunderabai v. Shrikisan (1), in support of 


his contention. That decision does not 
support the point urged, and clearly lays 
down that ' whether an auetion-purchaser 
isa representativeof the decree holder or 
judgment-debtor depends upon the nature 
of the conflicting interests or questions 
raised and who the contesting party is, and 
varies according to the facts involved in 
each case," Itis not possible to,hold in 
this case that the auction-purchaser is not 
8 necessary party, because the respondents 
in this appeal are his representatives. 

t is further contended that the auction. 
purchaser is ‘not, in any case, a necessary 
party, and reliance is placed on a decision 
of the Calcutta High Oourt in Surendra 
Mohini Debi v. Amaresh Chandra Chatterjee 
(2), in which Brett and Carnduff, JJ. ob- 
served as follows :— 

“So faras this Court is concerned, no 
authority has been produced before us to 
support the contention that the auction- 
purchaser is a necessary party to an ap- 
plication under s. 31i of the old Code of 
Civil Procedure, and the reasons. given in 
the decisions of the Allahabad Court, to 
which we have referred, do not appear to us 
to be based on sound or sufficient grounds.” 
The above decision is no longer applicable 
in view of the changes introduced in Act V 
of 1908. The proviso under sub-ss. (1) and 
(2) of r. 920f O. XXIof the First Schedule of 
the Civil Procedure Code runs as follows:— 

“ Provided.that no order shall be made 


(1) 79 Ind. Cas. 636; 20 N. L, R. 170; A.I. R. 1921 
Nag. 328. 
(2) 14 Ind, Cas, 67; 39 O, 687; 16 O. W, X, 870, 
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unless notice ofthe application has been 
given to all persons affected thereby." 

Auction-purchaser is certainly one of the 
persons likely to be affected by the applica- 
tion made under O. XXI, r. 90 and is a per- 
son who must have notice of the applica- 
tion. Ifhe is a necessary party in the Court 
which makes the enquiry, he is also a ne- 
cessary party in the appeal, filed against 
that order. The defect is fatal and must 
result in the dismissal of the appeal, in 
which a necessary party has not been joined 
asa party. : . 

The appeal, therefore, fails aud is dismiss- 
ed with costs, Pleader's fees Rs. 50, 

G. R. D. i Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Qivit Reviston No. 52 or 1929. 
September 20, 1929. 
Present:—Mr. Jackson, A, J. C. 
ATMARAMSAO-—APPLICANT 


versus 
RAMBHA ROS AND ANOTHER—NON- 
; APPLICANTS. 

Civil Procedure Code (Act V of 1908), s. 151— 
Inherent jurisdiction of Court, extent of—Order to be 
passed in favour of party if sufficient cause is shown 
—Cause not shown—Inherent jurisdiction, whether can 
be exercised, ; 

When the law entitles a party to an order in his 
favour on good cause being shown, the Court can- 
not exercise its inherent power to give that order 
when good cause has not beàn shown, whether it 
be an order restoring a suit dismissed for default, 
setting aside an ex parte decree, granting extension 
of time for payment of the sum due under a 
foreclosure decree, or granting review of judgment. 
[p. 659, col. 2.] 


Ram Sarup v. Gaya Prasad (3), Ajodhya Mahton v.. 


Phul Koer (4), Vishwanath v. Vaijnath (5), Sudenanda 
Maral v. Rakhal Sana (7), Motilal v. Thakur Ujiar 
Singh (8), Lalta Prasad v. Ram Karan (1), 
Bilasra Laxminarayan v. Cursondas Damodar- 
das (2) and Wasudeo y. Inayat Hussain (6), follow- 
ed. 


If a Court adepts one of the two lines of authori- 
ties, it willnot be any ground for interference in 
revision unless the Court has acted without juris- 
dietion in deciding the case as e result of its accept- 
ance of one of the two views. [ibid] 

Krishna Parsharam v. Bhan Piraji (9), distin- 
guished, 


. Application for revision of an order of 
the Sub-Judge, First Class, Bilaspur, dated 
the 10th December 1928, in Miscellaneous 
Case No. 46 of 1928. 

Mr. D. N, Choudhry, R: B., for the Ap- 
plicant. 

Mr, J. Sen, for Non-Applicant No, 1. 
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ORDER.—This is anapplication for 
revision of an order by the lower Court 
restoring to the file a suit dismissed for 
default. Thelower Oourt has found that 
there was no sufficient causefor the non- 
appearance of the plaintiffs, but has 
restored the suit to file in exercise of the 
inherent power of the Court recognised by 
8. 151 of the Civil Procedure Code, 

It has been urged on behalfof the non- 
applicants that the lower Court's finding 
that there was no sufficient cause is wrong. 
The plaint had been rejected by the lower 
Court as insufficiently stamped. On ap- 
peal the order rejecting the plaint was set 
aside and the case remanded for trial It 
was received by the lower Court on 22nd 
August, 1928 and 10th September, 1928 was 
fixed for hearing. The plaintiffs’ Pleader 
was present on 22nd August, 1928, and has 
initialled the order-sheet but does not 
appear to have informed the plaintiffs of 
the date fixed for hearing and on 10th 
September, 1928, he appeared and said that 
he had no instructions. Plaintiff No. l's 
reason for not appearing is alleged to be 
that he was informed by the Appellate 
Court that & notice of thedate fixed would 
be issued tohim. His evidence is to the 
effect that'it was the Court's Reader that 
gave him thisinformation. That evidence 
has been disbelieved by the lower Court 
and in my opinion its decision is correct. 
Plaintiff No, 1 on his own evidence did 
not wait to receive a notice but made 
enquiries in the lower Court about 8 days 
after the order ofremand and found that 
the record hadj;not beenireceived back, 
His evidence as tothe information given 
him by the Readerofthe Appellate Court 
thus does not appear to becorrect; it is 
supported by the evidence of one witness 
only, who professes to have heard what waa 
said from outside the Court-room, and the 
Reader has not been examined. The plain- 
tiffs appear simply to have been dilatory in 
making the second enquiry as to the date. 
for hearing. As I agree with the ilower 
Court in rejecting theevidence that plaint- 
iff No. 1 was told by the Reader that he 
would receive a notice, I need not con. 
sider what the effect of such. information 


| being given would be. 


The point raised on behalf of the appli. 
cant-respondent is that the lower Court can ` 
only restore a suit to the file under O. IX, r. 
9, that is, when sufficient cause for non- 
appearance has been shown and that when 
sufficient cause has not been shown, the 
Oourt cannot restore asuit in exercise of © 
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its inherent poweřs. There has been a 
divergence of opinion among the High 
Courts on this question. In Lalita Prasad 
v. Ram Karan (1) it has been held that 
O. IX, r. 9, merely makes it compulsory to 
restore a suit when sufficient cause has 
been shown, but leaves the Court discretion 
to restore in ether cases by virtue of 


its inherent powers. The same view 
has been taken in Bilasrai Laxmi- 
narayan v. Cursondas Damodardas (2). 


In Ram Sarup v.Gaya Prasad (3) how- 
ever, it has been held that a Court has no 
jurisdiction to set aside an ex parte decree 
except under O.IX, r. 13, thatis, when 
sufficient cause has been shown, and that 
there is no inherent jurisdiction todo so. 
The same view has been taken in Ajodhya- 
mahton v. Phul Koer (4) and in a case of this 
Oourt Vishwanath v. Vaijnath (5). Another 
decision of this Oourt Wasudeov. Inayat 
Hussain (6) has been cited in support of the 
view that the Court has inherent power to 
restore a suit dismissed for default. That 
proposition appears in the head-note of the 
decision, as it appears in an unauthorised 
series of reports, but in the body of the 
order it will be found that in the opinion of 
the Court sufficient cause had been shown 
for non-appearance. Again in Sudananda 
Maral v. Rakhal Sanu (7) it was held that 
when no sufficient cause for review was 
.made out, the Court could not, by virtue of 
^ its inherent powers, assume a jurisdiction 


forbidden by the Legislature. In Motilal v. : 


Thakur Ujiar Singh (8) it has been held by 
the Privy Oouncil that under O, XXXIV, r. 
3 (z) extension of time for payment of the 
sum due under a decree for foreclosure can 
only be granted for good cause shown: 
their Lordships do not expressly exclude 
the exercise of the Court’s inherent powers 
in such a case, but they clearly doso by 
necessary implicaticn. 

It has been sought on behalf of the xon- 
applicants to distinguish the rulings which 
negative the inherent power of the Oourt, 


(1) 14 Ind. Cas. 187; 34 A. 426; 6 A. L. J. 666, 

(2) 53 Ind. Cas. 252; 44 B. 82; 21 Bom. L. R. 958. 

(3) 90 Ind. Cas.180; 48 A. 175; A.I R.1925 All. 
610; L. R. 6 A. 601 Civ.; 24 A. L. J. 56. 

.(4) 65 Ind. Oas. 341; 1 Pat, 277; (1922) Pat, 61; A. I, 
R. 1922 Pat. 479. 

(5) 88 Ind. Oas. 46; A. I. R. 1925 Nag. 350. 

(6) 95 Ind. Oas. 260; 9 N.L.J,. 145; A.I, R.1926 

ag. 409. 

Gi 104 Ind. Cas. 136; 31 C. W. N. 822. 

(8) 109 Ind. Cas. 467; 24 N. L. R. 182; A. L R. 1928 
P. O. 137; 26 A. L.J. 600; 47 O. L.J. 607; 32 C. W. 
N. 796; 30 Bom. L. R. 856; 28 L. W.9; 55 M. L. J. 
$1; 55 C. 821; I. L. T. 40 Cal, 153; 55 I. A. 207 
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on the ground that they do not relate to 
cases of suits dismissed for default; but 
that seems to metobe immaterial They 
are authority for the general proposition 
that when the law entitles a party to an 
order in his favouron good cause being 
shown, the Oourt cannot exercise its in- 
herent power to give that order when good 
cause has not been shown, whether it be an 
order restoring a suit dismissed for default, 
setting aside an ex parte decree, granting 
extension of time for payment of the sum 
due under a decree for foreclosure or 
granting review of a judgment. In my 
opinion the weight of authority and reason 
is in favour of that general proposition 
and I hold that the lower Court had no 
power to restore the suit in the case before 
me. 

It has been argued on behalf of the non- 
applicants that there can be no revision in 
this particular case and reference has been 
inade to Krishna Parsharam v. 
Bhan Piraji (9) in which it was held 
that the High  Oourt will not in- 
terfere in revision with an order passed by 
the lower Court following one out of two 
divergent lines of authorities. That case 
is merely a particular application of the 
view that provided a Oourt has jurisdiction 
to entertain a case, even if it decides it 
wrongly, itis not a ground for interference 
under s. 115 of the Civil Procedure Code. 
Here, however the whole question is whe- 
ther the lower Court had or had not 
jurisdiction to make the orderthat it did 
make. In my opinion it had not jurisdic- 
tion and this is, therefore, a proper case for 
revision. 

I set aside the order of the lower Court 
restoring the suit to file and direct that 
the suit be dismissed with costs. The non- 
applicants will bear the costs of the appli- 
cant in this Court. I fix Pleader's fee at 
Rs. 50. 

G, R. D. Order set aside. 


(9) 116 Ind. Cas. 249; 31 Bom, L. R. 331; A. I. R. 
1929 Bom. 198. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Orvin APPRAL No. 51 or 1927. 
July 6, 1928. 

Present :—Mr. Findlay, J. C, 

RAMAPPA— APPELLANT 
versus 

BAPU SAHEB-— RESPONDENT. 

C. P. Tenancy Act (I of 1920), s. 5—Absolute occu- 
poney holding—Right of son, whether vests by birih— 
S. 5, 8cope of. 

A son hasno vested right by his birth in the absolute 
occupancy holding of his fatherin the Central Pro- 
vinces. Section 5 ofthe O.P. Tenancy Act of 1920, 
provides merely for the rights of succession to the 
absolute occupancy holding after the tenant has died; 
it does not make all the incidents of a joint Hindu 
family applicable to an occupancy holding during 
the life-time of the tenant. i 


First appealagainst a decree of the Second 
Sub-Judge, First Olass, Nagpur, dated the 
15th January, 1927, in Oivil Suit No. 77 of 
1926 


Messrs Y. V. Jakatdar and M. K. Padhye, 
for the Appellant. 

Messrs, E. W, Fuley and R. G. Pande, for 
the Respondent. ` 

JUDGMENT,—Theplaintif-appellants 
Rama Appa and Vithal brought this suit 
against their father Balappa, one Bapusaheb 
and one Nanasaheb for a declaration that the 
mortgage decree obtained by the second res- 
pondent against the firat one was not binds 
ing on them. As regarda the third respon- 
dent, a similar declaration was craved on 
the ground that a mortgage had been 
executed by the first respondent in favour 
of him. In both: these the allegations of 
the plaintiffs were that the debts were in- 
curred for illegal and immoral purposes. 
The property in suit are certain absolute 
occupancy fields. The lower Court, after 
deciding a preliminary point as to whether 
the suit was technically maintainable, dis- 
missed it on the further ground that the 
Hindu Law of survivorship and the vest- 
ing ofa son's interest by birth were in- 


applicable toa tenancy governed by the 


C. P. Tenancy Act. The Subordinate Judge 


assumed thatthe old Tenancy Act applied 


to the circumstances of the case, but both the 
transactions attacked occurred after the 
O. P. Tenancy Act of 1920 came into 
force. ` 

In coming to the decision he did the Sub- 
ordinate Judge followed two rulings of this 
Court, viz., Ghanya v. Ukund Rao (1) and 
Tekchand v Tulai (2). The case for the 
appellants here has been that, in view of 
the terms of s. 5 of the New Tenancy Act, 


(1) 4 N. L. R. 9. 
(2) 3 Ind. Oas. 52; 5 N. L. R. 103, 
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particularly if these are compared with the 
terms ofa. ll, idem which applies in the 
case of an occupancy tenant, it must be 


- held that the sons had an interest in the 


joint family property and that the Hindu 
Law principle of survivorship with all its 
incidents must be given effect to here even 
before the death of the tenant. It has even 
been urged on behalf of the appellants that 
the words “on his death” only occur in the 
section because it is a general one applying 
to Muhammadans and other communities 
aswell as Hindus and are otiose so far as 
the present appellants are concerned. 

Iam wholly unable to accept the pro- 
position put forward on behalf of the 
appellants. The provision contained in s. 5 
of the Act seems to me in no way to con- 
flict with the decision of Stanyon, Ad- 
ditional Judicial Commissioner, in 
Ghanya v. Ukund Rao (1) quoted above. 
All that the provision does is to legis- 
late for the rights of succession to a 
holding after the tenant has died. From 
then and from then only, it will pass by in- 
heritance or survivorship in accordance with 
the personal law of the tenant, but to my 
mind, by any resonable stretch of reasoning, 
it cannot be said that the provisions, even 
by the most far fetched implication, would 
make all the incidents applicable to a joint 
Hindu family apply during the life-time of 
the tenant. The point has, indeed, for long 
been settled in a weighty series of decisions 
and I am unable to see the slightest ground 
for reconsidering it: cf. also the decision of 
Kinkhede, Additional Judicial Com- 
missioner, in Sheodayal v. Ram Prasad (3) 
decided on the 20th of March, 1924, 


A second point has been briefly argued 
on behalf of the appellante, viz. that the 
tenure in question was a joint Hindu 
family absolute occupancy one and that, 
both under the general Hindu Law and the 
Spesial Customary Law of Lingayats as 
well as under the Tenancy Law the 
plaintifis had every right to restrain ali- 
enation. This contention, in the present case, 
seems to me to be one without any founda- 
tion It is hardly necessary to reiterate 
the point that a tenancy of the kind Iam 
considering is a purely personal contract. 
In this case the joint family were not the 
tenants but only Belappa himself. The con- 
tention, as urged on behalf of the appel. 
lants. is fundamentally opposed to the esta- 
blished law applicable in such cases as laid 
down both by the Lagislature and in along 


(3) 90 Ind. Cas, 247; A, I. R. 1926 Nag, 222, 
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series of decisions of this Court. I can find 
no basis whatever on which the said conten- 
tion can be upheld. 

These findings govern the appeal which 
is dismissed. The appellants must bear 
the respondents’ costs, Costs in the lower 
Oourt as already ordered. One set of costs 
will be allowed to respondents Nos. 2 and 3. 

G. B.D, Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Second O1vit Appgat No, 102-B or 1928, 
October 4, 1929. 
Present:—Mr. Jackson, A. J. O. 
RAGHUNATH--PrLAINTIFF—ÁPPELLANT 
Versus 
Musammat Y AMUNABAI—DEFENDANT— 

Í RESPONDENT. 

Hindu Law—Partition between one co-parcener and 
. others—No presumption of jointness between the rest 
—Reunion, whether canbe inferred from conduct— 
Enjoyment of property in common after partition, 
effect of. 

There is no presumption, when one co-parcener 
separates from the others that the latter remain 
united and an agreement amongst the remaining 
co-parceners to remain united or to re-unite must be 
proved like any other fact. [p, 663, col. 1.] 

Batabux Ladhuram v. Rukhmabai (2) and Jatti v. 
Banwari Lal (3), followed. 

Reunion can be inferred from subsequent conduct, 

10104, * 

t Ba imani Mahalakshmanna v. Chaturvedula Surya- 
narayana (4), followed. 

After partition themembers ofthe family might 
elect to enjoy their share separately or to continue 
to live together and enjoy their property in com- 
mon; whether they did one or the other will affect 
the mode of enjoyment but not the tenure of the 
property or their interest in it, [ibid.] 

Balkishendas v. Ram Narain Sahu (5), followed. 

Second appeal from a decree of the District 
Judge, Amraoti, dated the 3rd March, 1928, 
in Oivil Appeal No. 38 of 1927. 

Messrs. D. T. Mangalmurti and N. T. 
Mangalmurti, for the Appellant. 

. Messrs. P. 8. Kotval and T. L. Sheode, for 
the Respondent. 

JUDGMENT.—This appeal arises from 
a suit by one member of a Hindu family 
against the widow of another member for 
possession of property now in her pos- 
session. 

Harbaji, the grandfather of the plaintiff 
Raghunath and of the deceased Gulab, 
husband of the defendant, had three sons, 

. Shrawan, the father of Gulab, Parashram 
and Jhyango, the father of Raghunath. 
It has been held by both the lower Courts 
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that these four separated from each othe 
in 1903 and that the defendant Musamma 
Yamuna is entitled to the property of her 
husband Gulab. The plaintiff's case is that 
Parashram alone separated from the other 
three members of the family in 1903 and 
that the other three either remained united 
or re-united and that the plaintiff in either 
case is entitled to all the property .that 
belonged to the members of the family - 
that didnot separate. The plaintiff relies 
on certain statements made in mutation 
proceedings after the death of Shrawan 
in 1912 by Harbaji, Parashram and Bhagi- 
rathi, Shrawan's widow (Exs. P7, P 8 
and P 9)in which they say that Parashram 
has been separated in mees and estate for 
the last 9 years from which it is inferred 
that only Parashram separated. On the 
other hand, there are statements made by 
Jhyango and Harbaji, in other mutation 
proceedings on the same occasion (Exs, 
D. 16 and D. 17) in which they.sgy that all 
the property had been divided although they 
admit that Harbaji, Shrawan and Jhyango 
continued living together. He also relies 
on certain Exhibits, e. g., Exs. P 14 and 
P 16 which are copies of plaints filed in 
1921 and 1923, in which Gulabrao and 
Raghunath and the widow of Shrawan, 
Bhagirathi, have sued as members of a 
joint family and on the fact that there 
have been joint purchases and other transac- 
tions by the members of the family exclud- 
ing Parashram and his branch. 

As regards the finding that all the mem- 
bers of the family separated, I find myself 
unable to interfere; there is oral evidence 
which the lower Courts have believed, 
namely, that of Ganpat (D. W. No. 1) and 
Amrit (D. W. No. 1), which shows a com- 


. plete separation of all members of the 


family. It is also'a fact that at the par- 
tition four shares were defined in the landed 
property and the partition is mentioned in 
theRecord of Rights and the fields are record- 
ed in the names of the persons to whose 
share they fell. It is pointed out that in 
Nageshar Bakhsh Singh v. Ganesha (1), the 
Privy Council have laid down that a defini- 


‘tion of shares in revenue and village papers 


affords by itself but a very slight indica- 
tion of an aetual separation and is not 
sufficient to rebut the ordinary presump- 
iion of jointness; but that ruling can have 
no application to the facta of the present 


(1) 56 Ind. Cas, 306; 42 A. 368; 7 O. L. J. 48; 2 U. P. 
L. R.P. O. 37; 38 M. L. J. 521; 230. O, 1; 18 A.L.J. 
532; 22 Bom. L. R. 596; 28 M. L. T. 5; 47 L A. 57; 18 
L. W.622 (P. O.). 
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ease. It is not merely on the entries in 
the (revenue records that the defendant 
relies, As I have said, there is also oral 
evidence and there is at least the admit- 
ted fact thata partial partition did take 
place. ; 

It has been laid down in Balabux 
Ladhuram v. Rukhmabai (2), that there isno 
presumption when oneco-parcener separates 
from the othersthat the latter remain united 
and an agreement amongst the remaining 
co-parceners to remain united or to re-unite 
must be proved like any other fact a view 
that has been reaffirmed in Jatti v. Ban- 
wari Lal (3). As I have already held on 
the evidence, all members of the family 
separated in 1903 and none of them remain- 
ed united. The plea as to re union is nof 
very definite and there is no evidence of 
anyíspecifie agreement to re-unite. Paidi- 
mani Mahalakshmanna v. Chaturvedula 
Suryanarayana (4), is cited in support of 
the view that re-union can be inferred 
from subsequent conduet. The subsequ- 
ent conduct has already been indicated, 
namely, that Harbaji, Shrawan and Jhyango 
lived together after the partition and 
appear to have managed their property 
in common; the family bas even been 
represented asa joint family in litigation. 
The evidence may be consistent with re- 
union, but it does not necessarily prove 
it. After partition members of the family 
might, as the Privy Council has recognis- 
ed in: Balkishendas v. Ram Narayan Sahu 
(5), elect to enjoy their share separately 
or to continue to live together and enjoy 
their property in common; whether they 
did one or the other would affect the 
mode of enjoyment, but not the tenure 
of the property or theirinterest in it. The 
statements of Harbaji and Jhyango (Exs. 
D. 16 and D. 17) point to the latter alterna- 
tive having been elected and the only 
facts that point definitely to re-union are 
the plaints in which the family has been 
represented asajointone. In all of them 
I find that only one adult male was suing 
and the allegation of jointness may have 
been merely for the purposes of the litiga- 


(2) 30 C. 725; 30 I, A. 130; 7 O. W.N. 642; 5 Bom. 
L. R. 469; 8 Sar. P. O. J. 470 (P. O 


b. 
(3) 74 Ind. Cas. 462; 4 L. 350; 21 A. L. J. 582; A.I. 


R. 1993 P. O. 136; 18. L. W. 273; 45 M. L. J. 355; 
(1923) M. W. N. 687; 25 Bom. L. R. 1256; 28 O. W. N. 
785; 33 M. L. T.283; 50 I. A. 192 (P. C... 

(4) 117.Ind. Oas. 113; 51 M. 977; A. I. R. 1928 Mad. 
1113; 55 M. L. J. 733; 28 L. W, 919. e 

(5) 30 O, 138; 301. A. 139; 70. W. N. 578; 5 Bom. 
L, R. 461; 8 Sar. P, Q. J. 489 (P. C.). 
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tion. There is one piece of evidence which 
goes to show that the family was not 
really re united and that is Ex. D. 41, 
a partition deed between the plaintiff and 
the defendant. It is urged on behalf of 
the plaintiff that this deed could only have 
been executed if the family had been joint; 
but it is clear that it would not have been 
executed at all if the family had been 
joint, because in that case she would have 
been entitled only to maintenance. The 
reason why this partition deed was neces- 
sary, even though the family was not 
joint, is that it relates to property acquir- 
ed after the partition which the members 
of the family would hold as tenants-in- 
common. . 

I hold that Harbaji, Sharwan and Jhyango 
did not remain united and did not re- 
unite on or after the partition of 1903 and 
I dismiss the appeal with costs. 

G. R, D, Appeal dismissed. 


—— 


NAGPUR JUDICIAL COMMIS- 

< SIONER’S COURT. 

Sxconp Oivit APPEAL No. 175-B or 1928. 

Oetober 16, 1929. 
Present:—Mr. Jackson, A. J. C. 
GOVIND-—APPELLANT 
versus 
SONBA-—RESPONDEST. 

Provincial Insolvency Act (V of 1920), ss. 89, 58— 
Order of annulment of adjudication as insolvent 
under s. $9, when complete—Transfer by 4nsolvent's 
transferee—S. 53, whether applicable, 

Section 39 of the Provincial Insolvency Aot re- 
quires the Court to embody the terms of a com- 
position in an order and annul the order of ad- 
judication. The grant of permission to an insolvent 
to mortgage his property to one of his creditors and 
the subsequent filing of the proceedings owing to 
the absence of the parties will not amount to an 
order annulling the adjudication under s. 39 of the 
Act. [p. 664, col. 1.] 

Section 53 of the Provincial Insclvency Act applies 
only to transfers by the insolvent and not to transfers 
by the insolvent's transferees. [ibid.] 

Second appeal against an order of the Dis- 
trict Judge, Amraoti, dated the 30th April, 
1928, in Miscellaneous Appeal No. 1 of 1928. 

Mr. D.T. Mangalmurti, for the Appellant, 

Mr. T. L. Sheode, for the Respondent, 

JUDGMENT .—In this case one Sonba 
sold his property on 31st January, 1916 to 
Sheoram. Oa Ist May, 1916, Narayan Bali- 
ram Ganorkar applied for adjudication of 
Sonba as an insolvent. He was adjudged. 
insolvent on lst December,1917, but prior to 
that on 16th January, 1917, Sheoram had 
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mortgaged the property to one Baliram. 
On 6th December 1923 Baliram having 
foreclosed his mortgage obtained posses- 
sion of the property. On 9th April, 1925, 
Narayan appliedto have the sale by Sonba 
to Shecram annulled. Not only that, he 
also applied to have the mortgage to Sheo- 
ram and the foreclosure decree obtained 
by him annulled as well. His application 
has been rejected by both the lower Courts 
and rightly, as far as the mortgage to 
Sheoram and the decree obtained by him 
are concerned. , 

Of the points arising in this appeal I 
shall first deal with one raised on behalf 
of the mortgagee, who argues that Sonba is 
no longer an insolvent. It appears that 
during the insolvency proceedings Sonba 
applied to the Cours for permission to 
mortgage his property to the petitioning 
creditor in full satisfaction of the latter's 
claim and that the Court gave its consent. 
It is argued that there was thus a conipo- 
sition which terminated the insolvency 
proceedings, which can only be re-opened 
if the Court re-adjudges Sonba to be an 
insolvent under s.40 of the Act. I cannot, 
however, hold that the insolvency proceed- 
ings terminated; Sonba was given  per- 
mission to mortgage his property to the 
petitioning creditor and he did so but 
thereafter none of the parties appeared be- 
fore the Court on the next day fixed for 
hearing, 9th July, 1921, on which the Court 
recorded the following order: "Parties 
absent. It is said that the case is settled 
out of Court. Property be released. Pro- 
ceedings filed." Thisdoes not amount to 
an order annulling the order of adjudica- 
tion under 6.39 of the Provincial Inso- 
lveney Act which requires the Court to 
embody the terms of a composition inan 
order and annul the order of adjudica- 
tion, That being my view, it is still open 
to the petitioning creditor to apply to have 
the sale in favour of Sheoram annulled, 

Both the lower Courte have rightly held 
that s 53 of the Provincial Ineolvency Act 
applies only to transfers by the insolvent 
and not to transfers by transferees of the 
. insolvent. Having come to the  conclu- 
sion that the mortgage by Sheoram to 
Baliram cannot be impeached in  insol- 
vency proceedings, the lower Courts have 
erroneously jumped to the conclusion that 
it cannot be impeached at all and that 
it would be futile to annul the sale by 
Souba to Sheoram. In consequence, the 
validity of that sale has not been really 
enquired into and I cannot uphold the 

i 
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decision rejecting. the application in res- 
pect of it. The orders of the lower Courts 
are seb aside and the case must go back 
to the first Court for a fresh decision. 
Costs of this appeal will be costs in the 
proceedings. I fix Rs, 15 as Pleader’s fee. 
G. B, D. Orders set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Secon OrvIL APPEAL No 251-B or 1928, 
October 4, 1929, 
: Present:—Mr. Jackson, À.J. C. 
NATHMAL MARWARI—DzosnzE HOLDER 
—APPELLANT 
versus 
RAJE CHAINSINGH—Jupement DEBTOR 
— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 60—Com- 
pensation for forest dues in respect of jagir land— 
Exemption from attachment—Pensions Act (XXIII of 
1821), ss. 8, 11. 

A sum payable to a person by the Government 
as compensation for forest dues in respect of jagir 
land taken over by the Government for forest pur- 
poses is not exempt from attachment as it is not 
a pension within the meaning of s. 11 of the 
Pensions Act buta grant of money or land revenue 
d the meaning of s. 3of the said Aot. [p. 644, 
col. 2. 

Where such a sum is payable to a Hindu in respect 
of a joint family property it can be attached in exe- 
cution of a decree against his father's assets in his 
hands even if the sum fell due for payment only after 
the death of the father. [p. 664, col. 2; p. 665, col. 1.] 

Muttayan Chettiar v. Sangili Vira Pandia Chinna- 
tambiar (1), followed. 

Second appeal against a decree of the 
District Judge, West Berar, Akola, dated 
the lst August, 1928, in Civil Appeal No. 75 
of 1928, 

Mr. W. B. Pendharkar, for the Appellant. 

Messre. V. R Rajwade and V. N. Bapat, 
for the Respondent. 

JUDGMENT.—The question is whe- 
ther asum payable to the respondent, a 
judgment-debtor, by the Government, as 
compensation for forest dues in respect 
of jagir land taken over by the Govern- 
ment for forest purposes, is exempt from 
attachment. The learned District Judge 
has held that the sum is exempt from 
attachment under s. 11 of the Pensions Act, . 
1871. But that sectión only applies to 
pensions given for certain. reasons and this 
sum is not paid as for any of those reasons 
and does not appear to be a pension, but 
a "grant of money or land-revenue" within 
the meaning of s. 3. 

The respondent argues that the decree 
not being against him personally but only 
against the assets of his father in hig 
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hand, the sum now in dispute is not liable 
to attachment under the decree. It is true 
that the decree is simply against the res- 
pondent; but the judgment shows that 
the decree was to be against the assets 
of the deceased. The sum in dispute 
became due for payment after the death 
of the respondent’s father; but I am of 
opinion that it is still liable to attach- 
ment under the appellant’s decree. In Mut- 
tayan Chettiar v. Sangili Vira Pandia 
Chinnatambiar (1), it was held that the 
defendant was liable for the debte due 
from his father to the extent of the assets 
which descended to him from his father, 
and all the right and interest of the defend- 
ant in the zemindary which descended 
to him from his father became assets in 
his hand. In the present case the right 
to receive payment annually in respect 
of land taken over by Government is clearly 
part of the right and interest in the family 
estate that descended to the respondent 
from his father. 

I allow the appeal and set aside the 
order of the lower Appellate Court. I fix 
Pleader’s fee at Rs, 254. 

G. R. D. Appeal allowed. 

(1) 9I. A. 128 at p, 145; 6 M, 1; 12 C. L. R.169; 4 
Bar. P. O. J. 345 (P. O.). 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT; 
ORIMINAL RmvisioN No. 344 or 1929. 

. November 28, 1929. 
Present:—Mr. Ghulam Molriuddin, A. J. C. 
RAMDULAREY —APPLIOANT 
. versus 
MANOHAR Oomptatnant—Non- APPLICANT, 

Cattle Trespass Act (I of 1871), s. 22—Compensation, 
whether can be awarded when no specific claim made 
—Fine under s. 22, legality of—Sentence in default of 
such fine, whether can be passed. : 

No compensation can be awarded under s. 22 of 
the Oattle Trespass Act for less caused by seizure 
of cattle unless the complainant makes a specific 
claim about it: 

A Magistrate is not competent to pass a sentence 
of imprisonment under s. 22, Oattle Trespass Act 
in default of payment of compensation. 


Oriminal revision application against the 
decision of the District Magistrate, Bilas- 
pur, dated the 29th July, 1929, in Criminal 
Appeal No. 105 of 1929. 

Mr. S. T. Bhave, for the Applicant. 

ORDER.—The applicant Ramdulare 
was convicted under s. 22 of the Oattle 
Trespass Act by Mr, O, F. Oleophas, Magis- 
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trate Second Class, Bilaspur, and was 
ordered to pay Rs. 140-13-0 as compensation. 
He filed an appeal inthe Court of District 
Magistrate, Bilaspur, who reduced the com- 
pensation, for the loss caused by the seizure 
or detention from Rs. 70-6-6 to Rs. 20 and 
ordered that “in default of these payments, 
the accused shall suffer simple imprison- 
ment for one month." 

The only ground pressed by the learned 
Pleader for the applicant runs as follows:— 

“The lower Appellate Oourt erred in 
allowing under s. 22 of the Cattle Trespass 
Act, compensation Rs. 20 to the complain- 
ant in the absence of any loss alleged or 
proved.” 

The contention is correct and must 
prevail. There is no allegation either in 
the complaint dated lst September, 1928, 
or in the statements made by Manohar on 
let September, 1928, lèth September, 1928 
and 4th May, 1929, that any loss wastcaused 
by the seizure or detention. The law has 
provided a summary and expeditious 
mode of recovering compensation under 
8.22 of the Oattle Trespaes Act, for loss 
caused by such seizure and detention, but 
it cannot be awarded arbitrarily at the 
sweet will of the Magistrate, unless the 
complainant makes a specific claim about 
it. Nosuchclaim was made in this case. 
The complainant, not having claimed 
any compensation, was not ‚entitled to any. 
The order passed by the District Magis- 


` trate awarding Rs. 20 as compensation is 


wrong and illegal and is hereby set aside. 

The use of the word "fine" in pafa. 3 of 
the judement of the lower Appellate Court 
is also wrong, No fine can be imposed 
under s. 22 of the Oattle Trespass Act, and 
a Magistrate can only award compensation 
for illegal seizure of cattle. The learned 
District Magistrate has also passed the 
following order:—“In default of these pay- 
mente, the accused shall suffer simple 
imprisonment for one month." A sen- 
tence of imprisonment in default of 
payment of compensation is illegal. A 
Magistrate is not competent to pass a 
sentence of imprisonment under s. 22 of the 
Oattle Trespass Act. As laid down ins. 23 
of the same Act, the compensation, fines 
and expenses mentioned in s. 22, may be 
recovered as if they were fines imposed by 
the Magistrate. 

The order about the payment of fines 
paid and expenses incurred by the com- 
plainant in procuring the release of cattle 
and about the Court costs is upheld, and 
the order about "reasonable compensation" 


N 
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is set aside. The amount if already paid, 


will be refunded tothe applicant. | 
G. B, D. Order accordingly. 


——- 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Sxoonp Civin ArPEAL No. 65 or 1929. 
November 21, 1929. 
Present:—Mr. Jackson, A. J. O. 
JADURAM—PLatntIFF—APPELLANT 
versus . 

BHAWANISAO AND ANOTBER— 

RESPONDENTS. J 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
v. 1—Suit on prior mortgage—Subsequent mortgagee 
joined as defendant—Title of ‘mortgagor not denied 
"Plea that mortgage is not binding, whether plea of 
paramount title and can be tried. 

Tt isopen to a subsequent mortgagee who has been 
joined as a defendant toa suit based on a prior 
mortgage to plead that the mortgagor could not make 
an effective mortgage against him, even though he 


itle in the property mortgaged. This plea 
sq uer ce shut ma on the ground that the defend- 


is pleading a paramount title. 
iu pé Nah v” Mannulal (1), Raghunath v. Sheo- 


lal (2) and Satagauda Appanna v. Satappa Darigauda 


d to. 
eid p Manna Lal (3), not followed. 


Second appeal against & decree of the 
Additional District Judge, Bilaspur, dated 
. the 22nd October, 1928, in Oivil Appeal 

. 825 of 1928. 

A b T. Mangalmurti, for the Appellant. 

Messrs. D. N. Choudhry, R. B., and G. R. 

Deo, for tho Respondents. | 
JUDGMENT.—This appeal arises from 
a suit to enforce a mortgage ofa house 
situated in the village of Mungeli. The 
respondents were joined as defendants as 
being subsequent mortgagees of the house. 
They are also proprietors of the patti in 
which the house is situated and they raise 
the pleas that the owner of the house was 
incompetent to mortgage it, without their 
consent, that the mortgage 1s consequently 
void as against them and that it cannot be 
enforced. The trial Court refused to go in- 
to the question of the respondent's right 
under the paramount title claimed by them, 
but the lower Appellate Court bas decided 
the question and has held that the res- 

ondents were proprietors of the patti, in 
which the house is situated at the time of 
the mortgage in plaintiffs favour, that the 
mortgage is void as against them and that 
it can only be enforced as against the 
superstructure; the decree of the trial 


Court has been modified accordingly. 
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It isurged in appeal that the village had 
not been divided into pattis at the time o 
the mortgage in plaintifi'a favour and th a 
the lower Appellate Court's finding on this 
point is indefinite. That does not appear: 
to me to be so; the finding of the lower 
Appellate Courtis that at the time of the 
mortgage the present appellants, that is, 
the respondents in this Oourt, were the 
owners of the patti in which the houseis 
situated and that the mortgage having been 
made without their consent is not binding 
on them so far asthe site of the house is 
concerned. That clearly means that the 
village had been divided into pattis at the 
time of the mortgage. There is evidence 
to support that finding and it is binding 
upon me, 4 

Itis urged that the wajib-ul-arz only 
forbids transfers of houses in the abadi by 
means of sale without the malguzar’s per-. 
mission; but I consider that the lower 
Appellate Court is right in holding that all 
transfers without the malguzar's permission 
are forbidden. . 

Itisnext urged that this term of the 
wajib ul arz is not in practice enforced. 
The learned Advocate, who appeared for 
the plaintiff appellant, did not go so far as 
to argue that there was an established cus- 
tom by which houses in the abadi could be 
mortgaged without the malguzar's consent 
and, there being no custom, the fact that 
there have been mortgages without the 
malguzar's consent does not make the 
mortgage in suit a valid one as against the 
malguzar. The fact that the respondents 
had themselves taken a mortgage of the 
house proves nothing ; they were the mal- 
guzars and no consent was, therefore, 
necessary. 

Another point taken on behalf of the ap- 
pellant isthat the lower Appellate Court 
was not entitled to go into the righta of the 
respondents under the paramount title 
that they claimed as mailguzars. In this 
connection reference has been made to 
Hanumansingh v Mannulal (1); but in that 
decision it is not laid down that rights 
claimed under a paramount title cannot be 
gone into.but merely that the party claim- 
ing that title is not bound to set it up by 
way of defence ; and similarly in Raghu- 
math v. Sheolal (2) it is not laid down that 
a paramount title cannot be pleaded. That 
decision merely says that a party, who 
claims to be dismissed from the suit on 
the ground of paramount title, cannot after- 

(1) 8 Ind. Cas. 1121; 6 N. L. R. 156. 

(2) 39 Ind, Cas. 849; 13 N. L. R, 69, 


t 
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wards claim to redeem the mortgage in a 


subsequent suit. Gobardhan v.Manna Lal (3): 


and Satagauda 
gauda 14) 
latter case 


Appanna v. Satappa Dari- 
have also been relied on, In the 
the defendants who set up & 
paramount title, were held not to be pro- 
per parties to the suit; and, with due respect 
to the -decisionin the former case, I am 
unable tg see why the respondents in the 
present case, who are proper parties to the 
auit as subsequent mortgagees and were not 
denying the mortgagor's title to the house 
but merely his power to make an effective 
mortgage as against them should not have 
all questions arising, between them and the 
appellant settled in this suit. 

I see no reason for dissenting from the 
lower Appellate Court's decision ‘that the 
mortgage can be enforced only against the 
superstructure on the site. I dismiss the 
appeal with costs. 

G. B, D. Appeal dismissed. 

(3) 46 Ind. Cas, 559; 40 A. 584; 16 A. L. J. 639. - 

(4) 57 Ind. Cas. 977; 44 B. 698; 22 Bom. L. R. 815. 





NAGPUR JUDICIAL COMMIS- 

SIONER'S COURT. 

Ovu Revision No. 466 or 1929, 

October 24, 1929. 

Present :—Mr. Munje, A. J. C. 
MOHANDAL—APPLICANT 

versus 

ABDUL RAHIM—Non-APPLIOANT, 

Civil Procedure Code (Act V of 1908), s. 20 (c)— 
Suit for money due under contract—Jurisdiction. 

A suit for money due under a contract may be 
instituted in a Court within the local limits of 
whose jurisdiction the contract was made though 

ayment is to be made elsewhere under the contract. 
fe. 668, col. 1.3 

Bansilal Abirchand v. Ghulam Mahbub Khan (3), 
relied on, 

Raman Chettiar v. Gopalachari (1) and Sailendra 

Nath Mookerjee v. Ram Sundar Ghosh (2), distin- 
guished. 
' Oivil revision application against an or- 
der of the District Judge, Bhandara, dated 
the 6th September, 1929, in Miscellaneous 
Appeal No. 3 of 1929. 

Mr. D. N. Choudhry, 
plicant. 

ORDER.—This is an application in re- 
vision against the appellate decision of 
the District Judge, Bhandara, which set 
aside the order of the Subordinate Judge, 
Balaghat, returning the plaint for presen- 
tation to sthe proper Court (the Oourt at 
Bhandara) and directing that Court to ad- 
mit the plaint. 


R. B., for the Ap- 
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“The suit was for recovery of price of tendu 
leaves supplied by the plaintiff to the de- 
fondant at Arjuntola in the Balaghat Dis- 
trict. The defendants made the contract 
of sale at Arjuntola but expressly agreed 
that the plaintiff shall receive the price of 
the leaves at the defendants’ shop at Tum- 
gar in the Bhandara District. The Court of 
the Subordinate Judge at Balaghat return- 
ed the plaint as, in the J udge's opinion, the 
suit could only lie in the Court at Bhan- 
dara. In appeal, the learned District Judge 
get aside the order and held that both the 
Courts, i. e.,a$ Balaghat and at Bhandara, 
bad jurisdiction to try the suit and that, 
asthe plaintiff had made his election the 
Court at Balaghat had no reason to return 
the plaint. 

In revision, the only question before me 
is whether the Court at Balaghat had no 
juriediction to entertain the plaint. The 
learned Pleader for the applicants argues 
that the only Court having jurisdiction 
was the Court at Bhandara because the suit 
was for the performance of that part of the 
agreement whereby the price was to be 
paid and that part was to be performed at 
'Tumsar in the Bhandara District. He has 
aleo referred me two cases in support of 
his argument, viz., Raman Chettiar v.Gopal- 
achari (1) and Sailendra Nath Mookerjee 
v. Ram Sundar Ghosh (2). 

Both the authorities cited are in my opi- 
nion not to the point as in both the cases the 
contract was entered inio and money there- 
under was payable at one and the same 
place, i. e, within the jurisdiction of the 
Court where the suit was brought. In the 
case before me the contract was entered 
into and also partly performed, in the Bala- 
ghat District and the remaining portion 
thereof was to be performed in the Bhan- 
dara District, and thusthe cause of action 
arose partly within the jurisdiction of both 
the Courts. Section 20 (c), Civil Procedure 
Code, formerly ran as follows :— 

“ every suit shall be instituted in a 
Court within the local limits of whose 
jurisdiction the cause of action...arises.” 

As there was a difference of opinion on 
the point whether the expression “cause of 
action” also includes a part of the cause of 
action, the Legislature in 1882 added the 
following explanation to the section, viz,— 

“Explanation III.—1n suits arising out 
of contract, the cause of action arises within 
the meaning of this section at any of the 


following places, namely :— 


(1) 31 M. 223; 4 M. L. T. 97. 
(2) 15 Ind, Oas. 885; 16 C, L. J, 279. 
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(i) The place where the contract was made pA under eontract not agreed upon—Duty of 
” * è 


Tt is thus clear that under the old Code, 
as amended in 1888, this suit could have 
been brought in the Court at Balaghat, he- 
cause it was within the local limits of the 
Jurisdiction of that Court that the “contract 
was made.” In the present Code this ex- 
planation has been omitted and instead 
the words "wholly or in part" have been 
added in cl. (c). It would thus appear that 
the Oourt, within the local limits of whose 
jurisdiction the contract was made, or a 
part of the cause of action arose, has juris- 
diction to try the suit. Tf any authority on 
this point were needed, I might refer to the 
recent case of Bansilal Abirchand v. Ghu- 
lam Mahbub Khan (3) where their Lordships 
Observe as follows:— 

“Tt follows that in their Lordships’ judg- 
ment no part of the obligations either of the 
principal debtor or of the surety was to be 
discharged ‘at Secunderabad. And no obli- 
gation was assumed there. No part of the 
plaintiff's cause of action accordingly arose 
within the local limits of the Court of the 
trial Judge.” 

It could not, therefore, be said, as was 
argued by the learned Pleader for the ap- 
plicant, that the only tribunal where the 
suit could’ be brought was the tribunal 
"within the local limits of whose jurisdiction 
any payment under the contract was to be 
made. 

For these reasons the application is dis- 
missed without notice to the other side. 

G. R. D. Application dismissed. 

(3) 92 Ind. Cas. 760; 53 C. R8 at p. 94; A. I. R. 1925 
P. O. 290: 49 M L. J. 806; 43 C. L. J. 1; 33 L.W. 


3; 24 A. L. J. 48; (1926) M. W. N.108; 28 Bom. L. R. 
2 30 C. W. N. 577; 27 P. L. R. 1; 53 L A. 58 
woh 


NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 
Orv Reviston No, 261-B o» 1928. 
December 6, 1929, 

Present :—Mr. Macnair, A. J. C. 
RAMOHANDRA TEJMAL —APPLIGANT 
versus 
MOHANLAL-—NoN'APPLICANT 

Civil Procedure Code (Act V of 1908) s. 115, 
O. "VII, r. 10—Plaint returned for presentation to 
another Court—Appeal after re-presentation, com- 
petency of—Plaintiff, whether can be restricted „to 
choice of particular remedy—Appeal wrongly held to 
be untenable—Revision, whether lies—Contract Act 


(IX of 1872), s. 19— Place of payment of money (2) ti £31. O 


tor. 

Where a plaint is wrongly returned for presenta- 
tion to another Court, the plaintiff can challenge 
the validity of the order returning the plaint by- 
way of appeal even after re-presenting ihe plaint 
in the latter Court. [p. 668, col. 2.] 

There should be interference in revision, if the 
lower Appellate Court wrongly thinks thatan appeal 
is untenable. [p. 669,§col. 1.| 

Where no specific contract exists as to the place 
where the payment ofa debt is to be made it is the 
duty of the debtor to make the paymente where the 
creditor is. [ibid.] 

Soniram Jeetmull v. Tata & Co. (3), followed. 

Section 49 of the Contract Act, does not get 
rid of inferences which should justly be drawn from 
the necessities of the case, involving in the ob- 
ligation to pay the creditor the further obligation 
of finding the creditor so as to pay him. [ibid.] 


Application for revision against an 
order of the District Judge, Akola, dated 
the 24th September 1928, in Miscellaneous 
Civil Appeal No. 25 of 1928. 

Messrs. G.G. Hatwalne and W, B. Pen- 
dharkar, for the Applicant. 

Mr. T. J, Kedar, for the Non-Applicant. 

ORDER.—The order in this case will 
govern the disposal of Miscellaneous Judi- 
cial Case No. 48 of 1929. 

The applicant, a resident of Kothali 
in the Malkapur talug, filed a suit in the 
Oourt of the First Class Sub-Judge of 
Malkapur. The plaint was returned to him 
for presentation to a Nagpur Oourt on the 
ground that the cause of action arose in 
Nagpur only. The applicant presented 
his plaint in the Nagpur Court and filed an 
appeal against the order of the Sub-Judge, 
Malkapur. The learued District Judge of 
Akola held that the Malkapur Court had 
jurisdiction but that, as the appellant had 
submitted to the jurisdiction of the Nagpur 
Court, the apptal was untenable. The ap- 
peal was, therefore, dismissed and the ap- 
plicant has come to this Court in revision. 

The learned District Judge has relied 


‘onacase Beni Madhub Das v. Jotindra 


Mohan Tagore (1) Now, ina case reported 
in the Indian Law Reports series, Narayan ; 
Nair v. Cheria Kathiri Kutty (2), the deci- 
sion in Beni Madhub Das v. kk ji E 
Tagore (1) was held to be incorrecs. I agree 
with uc opinion of the Judges of the 
Madras High Court. Where a plaint is 
wrongly returned for presentation to the 
proper Court, it does not appear equitable 
that the plaintiff should have to allow the 
period of limitation for presentation in an- 
other Court to pass. or else give up his right 
to challenge the order. A plaintiff, who has 


. W. N. 765; 5 O. L, J. 580. 
N as. 89; 41 M. 721; 34 M. L, J, 997, 
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& good case, should not by an erroneous 
decision of a Court be made to face alterna- 
tives, acceptance of either of which may 
preclude him from obtaining investigation 
of his claim. The learned District Judge 
has suggested that the plaint could have 
been filed in Nagpur with some reservation 
or protest, It appears to me that the plaint- 
iffcan explain the circumstances to the 
Nagpur Court if his appeal succeeds. I 
am, therefore, of opinion that the appeal was 
tenable and should have been decided on 
the merits. 

. Ib is urged before me that this Court 
has no power to interfere in revision. I re- 
mark that the Madras High Court was pre- 
pared to interfere in revision. In my opi- 
nion, where the District Judge wron gly 
thinks an appeal in untenable, this Court 
should interfere. 

It is next urged that the District 
Judge was wrong in thinking that the 
Malkapur Court had jurisdiction. Iam re- 
ferred to a judgment of the Privy Council, 
Soniram Jeetmull v. Tata & Co.,(3). Their 
Lordships quote with apparent approval the 
following opinion of Mr. Justice Tyabji:— 

“Where no specific contract existe as 
to the place where the payment of the debt 
is to be made, it is clear that it is the duty 
of thedebtor to make the payment where 
the creditor is.” 

Now, the plaintiff, while on a visit to Nag- 
pur, agreed to advance money. He sub- 
sequently, after return to his home, wrote 
out a hundi which he sent to the defendant. 
An inference can be drawn from the neces: 
sities of the case that the parties intended 
that payment should be made to the credi- 
tor at the place where he carried on busi- 
ness. As their Lordships in the case cited 
state, s. 49 of the Indian Contract Act does 
not get rid of inferences which should just- 
ly be drawn from the necessities of the case, 
involving in the obligation to pay the credi- 
torthe further obligation of finding the 
creditor so as to pay him. It was known 
that the plaintiff was a mere visitor to Nag- 
pur and, when the defendant promised to 
pay the creditor, he must be considered to 
have promised to pay him at his place of 
business. The defendant failed to pay and 
the Malkapur? Court had jurisdiction. I, 
therefore, set aside the order of the learned 
District Judge and direct that the Malka- 


(3) 102 Ind. Cas. 610; 29 Bom. L. R. 1027; A. T. R, 
1927 P. O. 156; 53 M. L. J. 25; 45 O. L. J. 633; (1927) 
M. W. N. 520; 4 O. W. N. 676; 25 A. L. J. 690; 5 R. 451; 
39 M. L. T. 72; 31 C. W. N. 998; 26 L. W. 720; 54 I. 


A, 265 (P. €). 


NAGRAJ v. GANPAT. 


669 
pur Court should receive and try the 
plaint. 

In Miscellaneous Judicial Oase No. 48 
of 1929, the applicant asks that the suit 
should be transferred from the Nagpur 
Court to the Malkapur. I direct that the 
Nagpur Court should return the plaint to 
the plaintiff in order to enable him to pre- 
sentitat the Malkapur Court. Costs of 
these applications will be borne by the 
non-applicant. Counsel's fee, which may 
be considered Counsel’s fee in the Civil 
Revision, Ra. 60, 


G. R. D. Revision accepted. 


pompa 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Freet Civin APPEAL No 23-B or 1929, 
October 29, 1929, 
Present:—Mr. Jackson, A. J. C. 
NAGRAJ—PvatntTirF—APPELLANT 
versus 
GANPAT AND oTHERS—DRFENDANTS— 
RESPONDENTS. 

Hindu Law—Alienation by manager—Legal neces- 
sity—Test—Act to be of defensive character. 

Under the Hindu Law any act for which the 
character of “legal necessity” or of “benefit to the 
estate” can be claimed must be of a defensive 
nature. [p. 670, col. 1.] 

Shankar Sahi v. Baichu Ram (1), Inspector Singh 
v. Kharak Singh (2) and Kishen Sahai v. Raghunath 
Singh (3), followed. 

Jagat Narain v. Mathura Das (5), Palaniappa 
Chetty v. Deivasikamony Pandara_ Sannadhi (7) and 
Nagindas Maneklal v. Mahomed Yusuf (9), referred 
to 


Second appeal againsta decree of the Sub- 
Judge, First Class, Amraoti, dated the 30th 
mb 1928, in Civil Suit No, 16 of 

Mr. N. G. Bose, R. B. for the Appellant. 

Messrs. M. B. Niyogi and R. S., Gokhale, 
for the Respondents, 


JUDGMENT.—This appeal arises 
from a suit to enforce a mortgage deed exe- 
cuted on 16th December, 1924, by Ganpat 
and Soma, defendants respondents Nos. 1 
and 2, who are the fathers of defendants 
Nos. 3 to 6. Ganpat and Soma and their 
father Januji separated and divided be- 
tween them the joint family property, Sur- 
vey No.130 of Mauza Talegaon Dashasahasra. 
Ganpat took 8. No. 130/1 Soma S. No. 130/2 
and Januji S. No. 130/3. Afterthe death of 
Januji,Ganpat and Soma bought 8. No. 130/3 
from their step-mother for Rs. 3,500; and,in 
orderto pay the consideration, they mort- 
gaged all three sub numbers of Survey 
No. 130 for Rs, 3,600 to the plaintiff, the 
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balance of Rs, 100 being required for expen- 
ses in connection with the sale. In the suit 
out of which this appeal arises, brought to 
recover the mortgage debt, it was pleaded 
successfully by the sons of Ganpat and 
Soma that the mortgage was not for “legal 
necessity” or for ‘‘benefit of the estate” and 
a decree has been passed which exempts 
from liability the shares of defendants Nos. 
3 to6 in S. Nos. 130/1 and 130/2. The 
plaintif has come in appeal to have it de- 
clared that the mortgage was for benefit 
of the estate and that the whole of the pro- 
perty mortgaged is liable for the debt. 

It is admitted that there was no actual 
necessity, but itis pleaded that the mort- 
‘gage was in fact for a purpose that 
benefited the family. It has been held 
in a number of cases that any act for 
which the character of “legal necessity” or 
of “benefit to the estate’ can be claimed 
must be an act of adefensive nature. This 
view has been taken in Shankar Sahi v. 
Bichu Ram (1), Inspector Singh v. Kharak 
Singh (2), Kishen Sahai v. Raghunath Singh 
(3) and Ragho Totaram v. Zagarkoba (4). 
In Jagat Narain v. Mathura Das (5), 
however, it has been held that transac- 
tions justifiable on the principle of “bene- 
fit to the estate” are not limited to those 
transactions which are of a defensive 
nature. 


The last mentioned decision is that of 
a Full Bench of the Allahabad High 
Court and it has traced the history of 
the question before me and come to the 
conclusion that the view taken that an 
act for the benefit of the estate must be 
one of a defensive nature is not warrant- 
ed by the two Privy Oouncil decisions on 
which it is based. The first of these is 
the well known case of Hunnoomanpersaud 
Panday v. Babooee Munraj Koonweree (6), in 
which their Lordships of the Privy Council 
limit the power of a manager to charge the 
estate to cases in which it is exercised in’ 
case of need or for benefit of the estate : the 


(1) 86 Ind. Oas. 769; 47 A. 381; 23 A. L. J. 204; L. 
R. 6 A. 214 Civ.; A. I. R. 1925 All, 333. 

(2) 112 Ind. Oas. 881; 50 A. 776; 26 A. D. J. 517; A 
T. R. 1928 All. 403. 

(3) 116 Ind. Cas.488; 51.473; A.I. R. 1929 AIL. 


139. (1925) A. L. J. 110 : 
(4) 118 Ind. Oas. 555; 31 Bom. L. R. 364; A. I. R. 


41999 Bom. 251; 53 B. 419 


(5) 116 Ind. Cas. 484; 50 A. 969; 26 A. L. J.84l; 


A. I. R. 1928 All. 454. 
(6) 6 M. I. A. 393; 18 W.R. 81n; Sevestre 9535; 


2 Suth, P. O, J.29; 18er, P. C. J. 502; 19 E. R- 


M7. 


learned Judges ofthe Full Be 
phasis on the fact that '* bene 
tate” is alternative to “ ne 
cannot find in the pronounct 
Privy Council any justification 
gestion that a transaction, for t 
of the estate " must necessar 
“defensive nature.” The of 
Palaniappa Chetty v. Deivasil 
dara Sannadhi (7), in which the 
of the Privy Oouncil declared i: 
to give a precise definition : 
‘ benefit to the estate’ that wou’ 
able to all cases. They then, 
“ The preservation, however, o 
from extinction, the defence ag 
litigation affecting it, the prot 
or portions from injury or dete 
inundation, these and such 
would obviously be benefits.” 
The conclusions drawn by the 
of the Allahabad High Oourt a 
instances of benefit given in 
Chetty v. Deivasikamony Panda 
(7), have wrongly led to the 
taken, first, in Bhagwan Das Nc 
deo Prasad Pal (8), and then in 
cases, that all acts to be regarde 
benefit of the estate must be act 
sive nature and that their Lord 
Privy Oouncil do not intend t 
meaning of the term “ ben 
estate" by the fact thatthe in 
they gave were all ofa defen 
It was held that tbe wordir 
Hunnoomanpersaud Panday 
Munraj Koonweree (6) permitt 
meaning being given to that 
to be noted in this connection t 
which takea different view lay 
rule, that theact must be of : 
nature. merely as the ordinar 
thus recognise that there may b 
al cases. 


It seems doubtful, however, wl 
are, any real exceptions to tl 
there are, then the Full Bench 
Jagat Narain v. Mathura Da 
of them. That case however, 
considered by a Bench of the 
High Court in Kishen Sahai v. 
Singh (3) and it has been the 


(7) 39 Ind. Cas. 722; 40 M. 709; 21 ¢ 
15 A.L. J.485; 1 P. L. W. 697; 33 V 
Bom. L. R. 567; 22 M. L. T. 1; (191 
507; 26 O. L. J. 153; 6 L. W. 222; 


P. C.). 
; (8) n Ind. Cas. 959; 48 A. 390; 21 A. 
T. R. 1923 All. 298, 
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out ‘that the facts of that case actually 
bring themselves within the purview of 
the decision in thecase of Shankar Sahi v. 
Baichu Ram(1). In Jagat Narain v. Mathura 
Das (5) the transaction challenged was a 
sale of family property situated far away 
from the place of the family residence 
which it,was found inconvenient to manage, 
the intention of the vendors being to pur- 
chase other property nearer to their place 
of residence which would be easier of 
management. It was infact, as was point- 
ed out in Kishen Sahai v. Raghunath Singh 
(3) in its inception an act that it was 
designed to protect or defend the family 
frorn an inevitable recurring loss. So again 
in another apparent exception, Nagindas 
Maneklal v. Mahomed Yusuf (9) the tran- 
saction impugned was of a defensive 
nature, it was the sale of a house that 
could not be used for the family residence 
andcould get norent. It seems to me 
clear that the exceptions to the rule laid 
down in Shankar Sahi v. Baichu Ram (1) 
are, more apparent than real and that that 
Tule holds good, namely, that an act for 
which the character of “benefit to the 
estate” can beclaimed must beofa defen- 
sive act, 

Ican detect nothing in the (transaction 
that Iam considering that can give it a 
defensive nature. It has been urged that 
the mortgagors had to ;protect themselves 
against the chance of a stranger coming 
into possession of S. No. 130/3 and that 
they needed the well in that sub-number 
to assist them in their own cultivation. It 
has also been urged that, as it has been 
found by the lower Court thdt the well in 
field S. No. 130/3 was in fact bringing 
in an income of Rs. 400, it was for the bene- 
fitofthe family. In view of what I have 
already said this last contention has no 
force. On the evidence it is impossible to 
hold that the well had the importance at- 
tributed to it on behalf of the mortgagee ; 
and it has not been made clear that there 
was any danger of a stranger coming in to 
occupy B. No. 120/83. In the circumstances, 
it is impossible to hold that Ganpat and 
Soma, by mortgaging their unincumbered 
fields Nos, 130/1 and 130/2, in order to 
acquire S. No. 130/3 also incumbered, did 
an act for the benefit to the estate. 

It has been argued that the defendants 
ought at least to be ordered to refund the 
income from 8. No. 130/3, which is found by 
the lower Court to be Rs. 400 per annum, 


(9) 64 Ind. Cas. 923; 46 B. 312; 23 Bom, L, R. 1094; 
fu. I, R, 1922 Bom 122, 
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which, I may remark, is appreciably less 
than the interest accruing each ye&ür on the 
mortgage debt. I do not know on what 
principle the demand is made and I cannot 
grant it. The mortgagee must be content 
with the decree granted to him against B. 
No. 130/3 and the shares of his mortgagors 
in S. No. 130/1 and S. No. 130/2. 

I dismiss the appeal with costs. 

G. R. D. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
URIMINAL Revision No. 319 or 1929, 
October 5, 1929. 
Present:—Mr. Macnair Offg, J. C. 
BHAULAL-—APPLIGANT 
versus 
KALLU-—NoN-APPLICANT, 

Criminal Procedure Code (Act V of 1898), s,489—~ 
Revision against order of discharge—F'urther enquiry 

when to be ordered, 

It is improper to direct further enquiry in a case in 
which the accused has been discharged, when the 
trying Magistrate has considered all the evidence 
produced and has come to the conclusion that that 
evidence did not make out a ‘prima facie case. 

Where a Magistrate completes an enquiry and 
discharges the accused further ‘enquiry should not be 
ordered except for very strong reasons, 

Application for revision of an order of 
the Sessions Judge, Nagpur, directing 
further enquiry, setting aside the lower 
Court's order dated the 29th July, 1929, in 
Oriminal Revision No, 9 of 1929, 

Mr. V. N. Herlekar,for the Applicant. 

Mr, H. D. Mulak, for the Non-Applicant. 

ORDER.—The order in this criminal 
revision will govern the disposal of Orimi- 
nal Revision No, 320 of 1929 (Dinbandhu v. 
Kallu). On 6th September, 1928, Kallu 
made a complaint that a petty assault had 
been committed seven months earlier. The 
Magistrate heard all the’ witnesses produc- 
ed by thecomplainant and states clearly 
that he disbelieves them. He gives some 
substantial reasons such as that the com- 
plainant has not told a consistent story, He 
then madea reference to the documenta 
filed by the defence, but remarked that it 
was not necessary for him to do soashe 
had found no corroborative evidence to 
Support the prosecution. He discharged 
the accused saying that the prosecution had 
failed to establish the case, 

In revision the learned Sessions Judog 
stated that the Magistrate should not have 


uc dd 


672 
taken help of the documents filed by the 
accused in order to decide whether æ parti- 
cular witness was reliable or not. He also 
remarked that too great stress should not 
be laid on discrepancies and exaggerations 
and directed further enquiry into the com- 
plaint. 

In my opinion it was improper to direct 
further enquiry. The trying Magistrate 
had considered all the evidence produced 
and had come to the conclusion, apart 
from the documents, that that evidence did 
not make out 8 prima facie case. The 
learned Sessions Judge has not dealt with 
the reasons given for this conclusion. 
Where a Magistrate completes an enquiry 
and discharges the accused, further en- 
quiry should not be ordered except for very 
strong reasons. I, therefore, set aside the 
order directing further enquiry. 

G. R. D. Order set aside, 


"NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. ! 
Ovi Revision No. 273-B or 1929. 
October 4, 1929. 
Present :—Mr. Munje, A. J. 0, 
SAMBHA AND aNOTHER—APPLICANTS 
versus 
DASRU AND OTHE&S—NON-APPLICANTS. 

Civil Procedure Code (Act V of 1908), s. 115— 
Interlocutory — order—Revision—Practice—No in- 
justice or inconvenience—Interference, whether proper 
Multiplicity of proceedings, avoidance of, whether 
justifies interference. $ . 

No revision of an interlocutory order lies as it 
ås not a case decided within the meaning ofs. 115 
of the Civil Procedure Code. 

Lal Chand-Mangal Sen v. Behari Lal-Mehr Chand 
(1) and Equitable Trust Co, v. Hafiz Muhammad Halim 
& Co. (2), followed. . 7 

The practice of the High Court is not to interfere 
in revision with interlocutory orders which under 
s. 105, Civil Procedure. Code, can be questioned in 
appeal, unless non-interference will result in great 
injustice and inconvenience. 

Mati Lal Lyall v. Premi Lyall (3), followed. 

Avoidance of a possibility of multiplicity of pro- 
ceedings is not enough to call for interference in 
revision. ! zt 

Application for revision of an order of 
the Sub-Judge, Second Class, Wun, dated 
the 8th August, 1929, in Civil Suit No. 160 
of 1929, pending for 26th August, 1929. 

M. S. A. Ghadgay, for the Applicants. | 

ORDER.—One Dasru brought a suit 
for specific performance of a contract of 
sale ofthe fields in question against de- 


fendants Dewaji and Rama. The applic- 
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ants wanted to join in the suit and applied 
to be made defendants thereto on the 
ground that they were members of a joint 
Hindu family along with the defendants 
and were interested in the said fields. The 
lower Oourt dismissed their application as 
in its opinion the applicants were not 
necessary parties to the suit. : 

The applicants have now come up in re- 
vision and challenge the order of the lower 
Oourt. They thus seek revision of a mere 
interlocutory order. Section 115 of the 
Civil Procedure Code allows a revision when 
a case has been decided by a Subordinate 
Court and where there is no remedy by 
way of appeal Iam in full agreement 
with the views expressed in the Full Bench 
case reported in Lal Chand Mangal Sen v. - 
Behari Lal-Mehr Chand (1) and the case in 
Equitable Trust Company v. Hafiz Muham- 
mad Halim and Company (2) and hold that 
the applicants here have no ‘case ; decided’ 
which they can seek torevise unders. 115. 
Again, itis not the practice of High Ocurts 
to allow revision of interlocutory orders 
which under s. 105, Civil Procedure Code, 
could be questioned in appeal [Mati Lal 
Lyall v. Premi Lyall (3)]. The practice of 


` this Court has also been the same and in- 


terference in revision is allowed in such 
cases only when great injustice or incon- 
venience would otherwise result. The only 
inconvenience that is sought to be avoided 
in this case is a possibility of multiplicity 
of proceedings. In my opinion this is not 
enough to call for an extraordinary inter- 
ference, 


For these reasons I decline to interfere 
in revision and dismiss the application 
without notice to the opposite party. 


G R. D. Application dismissed. 

(1) 84 Ind Cas. 259; 5 Lah. 988; A.T. R. 1924 Lah, 
495; 6 Lah. L. J. 558; 1 Lah. Cas, 36 (F. B.). 

(2) 108 Ind. Cas. 735; 50 A. 276; 25 A. L. J. 991; A. 
I. R. 1928 AIL. 97. 

(3) 107 Ind. Cas. 475; 54 O. 1038; A.I. R. 1928 Cel. 
114. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE DzEOREE No. 693 
or 1926. 

: November 28, 1928. 
Present:—Mr. Justice Ouming and Mr, 
Justice Mallik, 

SATI PRASAD GARGA AND OTHERS 
—DRrENDANTS—À PPELLANTS 
T versus 
GOBINDA OHANDRA SHEE 


—PLAINTIFF—REsPoNDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 184, 185— 
Limitation Act (IX of 1908), s. ll—Swits under 
Bengal Tenancy Act—Applicability of s. 14, Limita- 
tion Act—'Good faith’, whether question of fact— 
Burden of proof. 

Section 181 of the Bengal Tenancy Act does not 
exclude the application of s, 14 of the Limitation Act 
to suits, appeals and applications governed by s. 184. 
[p] 674, col. 1.) 

Whether a person was prosecuting a suit in good 
$a or bad faith isa question of fact. [p. 674, col. 


“The question on whom the burden of proof should 
fall is of very little importance when evidence has 
been gone into by both sides. |p. 675, col. 1.1 


Appeal against a idecree of the Addi- 
tional District Judge, Midnapur, dated 
the 4th December, 1925, affirming that of the 
Subordinate Judge of that district, dated 
the 3lst January, 1125. 

Mr, Amarendranath Bose and Mr. Arun- 
chandra Bose for Mr. Prabodhchandra 
Chatterj1, for the Appellants. 

Mr. Prafullakamal Das,for the Respon- 


dents. 
JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal arises, the plaintiff sued for 
possession of some 8 bighas of land which 
was specified as settlement dags Nos. 823, 
918, 919 and 700 and fürther for a per- 
petual injunctionrestraining the defendants 
from interfering with the plaintiff's posses- 
sion after a declaration that the entry in 
the Record of Rights is erroneous,ultra vires, 
and not binding on the plaintiff. 

The plaintiffs case is briefly this—that 
thelands in dispute so far as dags Nos. 823, 
sls and 919 are concerned were taken set- 
tlementof by some 5 persons so long ago 
ag July, 18:0. One of these five persons 
was one Gaya Narayan Shee, the grand- 
father of the plaintiff: that the plaintiff 
inherited the land in suit which formed 
part of the demised land as heir of his 
grandfather, and that he and his predeces- 
sors-in-interest had been in possession all 
along. With regard to the dag No. 700, he 
states that he purehased it from Madhab 
Kandar in 1316and had been in possession of 
the same since that date and that he had exe- 
cuted a kabuliyat in favour of the Govern- 
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. ment khas mehal department, asthis dag No. 


700 was found to beineluded in the Govern- 
ment khas mehal being described as bund 
surplus land of the Government. The de- 
fendants resisted his claim and contended 
that the lands in suit so far as dags Nos. 823, 
918 and 919 were concerned were recorded 
in their names in the Settlement, Record of 
Rights. They contended that the amal- 
nama was not genuine and further that 
the dags Nos. 823, 918 and 919 had not 
been ineluded in the amainama. With 
regard to dag No. 700 the defendante seem- 
ed to contend that the Government had no 
title to any portion of dag No. 700. They 
further argued that the suit was barred by 
limitation, the period oflimitation appli- 
cable to the case being the special law of 
limitation provided by Art. 3, Sch. III of 
the Bengal Tenancy Act. 4 

The trial Court and also the lower Appel- 
late Court found all the issues in favour of 
the plaintiff and decreed the suit, The 
defendants have appealed to this Court. 

The first point which has been urged 
by Mr. Bose, who appears on behalf of the 
appellants, is that the suit is barred by 
limitation. He would maintain that the 
period of limitation provided for the suit 
is that provided: by the Bengal Tenancy 
Act and thats, 184 of the Bengal Tenancy 
Act would exclude this suit from the 
operation of s. 14 of the Limitation Act, 
In order to understand Mr. Bose's point 
clearly it would be necessary to state a 
few more facts. The suit was instituted on 
the 8th of December, 1922,in,a Munaif's 
Oourt. The period of limitation would 
normally expire on the 22nd November, 
1923, Therefore, apparently at the time 
when the suit was instituted in the Muneif's 
Court at Tamluk it was within time. A 
question, however, was raised by the defend- 
ants as to the valuation of the suit. 
After an enquiry made by the Munsif it 
was found by him that the value of the 
suit was beyond his pecuniary jurisdiction 
and, on the 22nd December, 1923, he re- 
turned the plaint to the plaintiff to be pre- 
sented before the proper Court. Onthe 2nd 
January next it was presented in the Court 
of the. Subordinate Judge at Midnapur. 
I may here note that the Civil Courts were 
closed on the #3ra December and remain- 
ed closed upto the 2nd January. The 2nd 
January was the re-opening day of the 
Civil Courts. It will be seen, therefore, that 
on the day when it was presented in the 
Court of the Subordinate Judge at Midna- 
pur that suit wasout of time, time having 
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expired on the 22nd November, 1923. The 
plaintiff, however, called to his aid s. 14 of 
the Limitation Act, and contended that he 
was entitled to exclude the period, during 
which he had been prosecuting in good 
faith his suit in the Court of the Munsif at 
Tamluk. Both the lower Oourts have 
found that he was entitled to exclude this 
period and hence his suit was within time, 
Mr, Bose admits that if the plaintiff is 
entitled to exclude this period the suit 
is within time. But Mr. Bose contends that 
s. 14 of the Limitation Act deos not apply 
and. he is not entitled to exclude the period. 
Mr. Bose relies on s. 1840f the Bengal 
Tenancy Act. Section 184 states that “the 
suits, appeals and applications specified in 
Sch. III annexed to this Act shall be in- 
stituted and made within the time prescrib- 
ed in that schedule for them, respectively ; 
and every such suit or appeal instituted, 
and application made, after the period of 
limitation so prescribed, shall be dismissed 
although limitation has not be pleaded.” 
Mr. Bose would argue from this that s. 14 
of the Limitation Act has no application. 
Section 184 of the Bengal Tenancy Act, 
however, to my mind, provides the period 
of limitation. Section 14 of the Limitation 
Act provides not the pericd of limitation 
but means to compute that period which to 
my mind isan entirely different thing. A 
reference to £. 185 of the Tenancy Act will, 
I think, make it quite clear that s. 14 of 
the Limitation Act does apply. Section 
185 states that: “(1). Sections 7, 8 and 9 of the 
Indian Limitation Act, 1877, shall not 
apply to the suits and applications men- 
tioned inthe last foregoing section. (2) 
Subject to the provisions of this chapter 
the provisions of the Indian Limitation 
Act, 1877, shall apply to all suits, appeals 
and applications mentioned in the last fore- 
going section.” Now, it seems to me that 
if it were the intention of the Legislature 
that s. 14 would not apply to suits, ete., 
mentionedin s. 181 of the Bengal Tenancy 
Act, the Legislature would have stated so, 
because it specifically excludes ss. 7, 8 and 
9, and if it desired to exclude s. 14, nothing 
would have been easier than to add this 
section to the list of sections, which were 
excluded, and I cannot see how s. 184 of the 
Bengal Tenancy Act excludes the applica- 
tion of s, 14 of the Limitation Act. The 
point is made still clearer by a reference 
to s. 29 of the Limitation Act. This section 
has been amended recently in 1922, It 
provides that: "Where apy special or local 
law prescribes for any sult, appeal or ap- 
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plieation a period of limitation different 
from the period prescribed therefor by the 
First Schedule, the provisions ofs. 3 shall 
apply, as if such period were prescribed 
therefor in that Schedule, and for the pur- 
pose of determining any period of limita- 
tion prescribed for any suit, appeal or 
application by any special or local law— 
(a) the provisions contained in s. 4, ae. 9 to 
18 and s. 22 shall'apply only in so far as and 
to the extent to which, they are not express- 
ly excluded by such special or local law.” 
As I read this, 8. 4,' 58. 9 to 18 and s. 22 would 
apply unless they are expressly excluded 
by any special or local law. By the ex- 
pression "expressly", I think,it is meant 
that express reference is made to the speci- 
fic section inthe Act: and that, unless 
Buch reference is made to the sections and 
by that reference they are expressly exclud- 
ed, then they would apply. I have no 
hesitation in coming to the conclusion that 
8. 14 of the Limitation Act does apply to 
the present suit, and in view of the fact 
the plaintiff is clearly within time. 

Mr. Bose has further contended with 
regard to the question of limitation that 
it has not been found that the plaintiff was 
in good faith prosecuting the suit in the 
Munsif's Court. Whether a person is act- 
ing in good faith or bad faith is clearly 
a question of fact and there ison this point 
a specific finding by the learned Judge: 
see page 14 of the paper-book, lines 5 and 6, 
where the learned Judge states :—‘In 
such circumstances it cannot be said that 
the plaintiff in bad faith gave a lower 
price.” Reading this portion of the judg- 
ment, I think it 3s quite clear that the 
learned Judge means to say that the plaint- 
iff gave the price that he did in good faith. 

Mr. Bose then proceeds to contend fur- 
ther that the learned Judge in deciding 
this point had not got in his mind the 
meaning of the expression “good faith.” 
“Good faith” is specifically defined in the 
Limitation Act as follows: “Nothing shall 
be deemed to be done in good faith which 
is not done with due care and attention.” 
Now the learned Judge was dealing with a 
section of the Limitation Act and there is 
nodoubt that the expreesion “good faith” 
is used with a particular meaning in this 
Act. But we must presume that the learn. 
ed Judgein dealing with the expression 
“good faith,” as used in the Limitation Act 
was perfectly well aware of the particular 
definition of the .expression “good faith,” 
which will be found in the Limitation Act, 
and, therefore, when he found that the 
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Plaintiff prosecuted his suit in good faith, 
e found that he prosecuted it with due 
Care and attention. 
Mr. Bose has then argued that the learn- 


ed Judge has wrongly placed the burden - 


of proof on the defendant. At page 14, line 
45, of the paper book the following state- 
ment of the learned District Judge ap- 
pears ;—“‘The lands in suit are claimed by 
plaintiff as part of his holding; defendants 
must prove according to the ruling in 
Rajendro Kumar Bose v. Mohim Chandra 
Ghose (1) that it is outside the plaintiff's 
jote.” Mr. Bose contends that, in so doing 
the learned Judge has placed the burden 
of proofon the wrong party. He contends, 
I think rightly, that it was for the plaintiff 
to prove that the land lay within his jote 
and not for the defendants to prove that it 
lay outside. I donot, however, think that 
this is really material. No doubt, the learn- 
ed Judge was wrong in stating that the 
burden of proof lay on the defendants. 
But, as has been pointed out by their Lord- 
ships of the Judicial Committee of the 
Privy Council, the question on whom the 
burden of proof should fall is of very little 
importance when evidence has been gone 
into by both sides. When one reads the 
judgment, it will be seen that the learned 
Judge really put the burden of proof on 
the plaintiff. He was aware, as would be 
quite clear from line 36 at page 15 of the 
paper book, that the Record of Rights was 
in favour of the defendants and it was for 
the plaintiff to rebut the presumption aris- 
ing from the entry in the Record of Rights. 
He deals with the evidence on that footing 
and finally finds that the presumption of 
the Record of Rights has been rebutted. 
Mr. Bose next argues that the learned 
Judge has not considered whether the lands 
in question are covered by the amalnama, 
As far as I can see, reading the judgment 
of the learned District Judge, it was not 
disputed in the lower Appellate Court that 
the lands in dispute were covered by the 
terms . of the amalnama. S» far as the 
amalnama was concerned, the only ques- 
tion raised before the learned District 
Judge was whether the ama!nama itself was 
` or was not genuine and it was not disputed 
before him whether the lands iu dispute 
were or were not covered by it. I do not 
think, therefore, thatthe finding of thelearn- 
ed Judge that the thres plots Nos, 823, 918 
and 919 belong to the plaintiff has been 
yitiated by any erroneous proposition of law 


(1) 3 6, W. N, 763, 
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that he put before himself and apparently 
adopted with regard to the burden of 
proof. 
. Mr. Bose lastly argued thatdag No. 700 
has not been properly dealt with and that 
the learned Judge disposed of dag No. 700 
in two lines, No doubt the learned Judge 
has not dealt with dag No 700 at any length 
as he has done with regard to the other 
three dags. The explanation is, I think, 
that dag No. 700 is about a cottah in 
area, while the area of the remaining three 
dags amounts to some eight bighas: it is 
quite possible that the parties did not at- 
tach very much importance to what amounts 
to 1/160 of the whole and very few argu- 
ments were addressed to the learned Judge. 
However, he has held that the plaintiff has 
proved his possession and his purchass 
from Madhab Kandar. This purchase was 
in 1316, more than 12 years before the insti- 
tution of the suit. Ido notthiuk that it is 
necessary to find anything further. 

The result is this appeal must fail and is 
dismissed with costs. 


Mallik, J.—I agree. 


A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
SgooND Civit, ÀPPBAL No. 1936 or 1927, 
February 28, 1928. 
Present;—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. Justice 


Graham. 
BAMA OHARAN DAS—ArPELLANT 
versus 


GADADHAR DAS— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 105, O. IX, r. 
18,0. XLI—Order setting aside award and posting case 
for trial, whether can be challenged in appeal against 
decree—‘Affecting the decision of the case’, meaning of 
—Appeal against ex parte decree—Scope of enquiry— 
Power-of-attorney—Construction—Power of Pleader 
to refer to arbitration—‘Shalishan’, meaning of. 

An order of a Court setting aside an award of an 
arbitrator and deciding that the case should be tried 
by the Courtisan order affecting the decision of 
the case within the meaning ofs. 105, Civil Proce- 
dure Oode, and is, therefore, liable to be challenged 
in appealagainst the decree. (p. 677, col. 2.] 

Mothooranath Tewaree v. Brindabun Tewaree (5), 
Achuthayya v. Thimmayya (9) and Ram Autar 
Tewari v. Deokt Tewari (10), followed. 

In an appeal from an ex parte decree the authority 
of the Appellate Court is not confined to the investiga- 
tion ofthe cause of non-appearance; it has power 
to consider whether the decree is against the record 
oy against law. |p. 078, col, 2] 
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The word ‘shalishan’ isa Persianised Arabic word 
loosely usedin the Bengali language and must be 
oonptrued with reference tothe context. [p. 678, col: 


Where in avakalatnama the words used with re- 
ference tothe power to be exercised by the Pleaders 
appointed by the vakalatnama were shalishan or sole- 
nama kariben and in another clause the words were 
shalishani adi kariben: 

Held, thatthe words did not mean that the Plead- 
E IE Sao ed to t Á arbitrators, but only 
at they were vested with the right of appointi 
arbitrators, [ibid.] j n 


Second appeal against a decree of 
Sub-Judge, Murshidabad, dated the 23rd 
May 1927. 

Messrs. Rupendra Kumar Mitter and 
Durga Charan Mitter, for the Appellant. 

Mr, Nalin Chandra Pal, for the Respond- 
ent. 


JUDGMENT, 

Suhrawardy, J.—The facts upon 
which this appeal is founded are that the 
plaintiff-appellant brought a suit for re- 
covery of possession on establishment of 
title to two cottas of land. During the 
progress of the suit it was referred to the 
arbitration of three gentlemen on an ap- 
plication signed by the Pleaders of the 
parties. The arbitrators filed their award 
on 25th July, 1925, the effect of which was 
to allow the plaintiff's claim in a modified 
form. On 4th August, the plaintiff objected 
to the award on the ground that his Pleader 
had no authority under the vakalatnama 
to apply for arbitration and he also made 
charges of misconduct against the arbitrators, 
The Munsif by his order, dated 15th Sep- 
tember, 1926, held that the Pleader had no 
authority under the vakalatnama filed in 
the suit to appoint arbitrators and refer 
the matter in dispute to them, In this view 
he set aside the award and fixed 10th No- 
vember, 1925, for the hearing of the suit. 
On that date the defendant did not appear 
and the suit was decreed ex parte accord- 
ing to the plaintiff's claim. Against tbat 
decree the defendant appealed and the 
learned Subordinate Judge of Murshidabad 
set aside the decree passed by the Munsif 
on 10th November, 1925, on the ground 
that the view taken by the Munsif that the 
Pleader was not vested with sufficient 
authority to refer the matter to arbitration 
was erroneous and remanded the case to 
the first Court for an investigation into the 
charges of misconduct made by the plaint- 
iff against the arbitrators. This appeal is 
against this order of remand and it has 
been argued in the first place on behalf of 
the appellant that the Oourt of Appeal 
below had no jurisdiction to.set aside the 


BAMA GHARAN DAS v. GADADHAR DAB, 


121 I. O. 1930 


interlocutory order of ‘the Munsif of 15th 
September, 1925, inasmuch as it is not an 
order which “affects the decision of the 
case " within the meaning of s. 105, Civil 
Procedure Code. On the authorities and 
after a careful consideration of the ques- 
tions raised Jam of opinion that this con- 
tention ought not to prevail. Great stress 
has been laid on the decision of this Oourt in 
Mohamed Narul Amin v. Monohar Soran Deb 
Mohanta (1). Thereanabatement was set 
aside by the trial Court. On appeal from the 
final decree in the suit objection was taken 
to the order ‘setting aside the abatement. 
The lower Appellate Court held that there 
was no appeal from an order setting aside 
an abatement and such an order could not 
be challenged in appeal from the final 
decree. The defendant appealed to this 
Court and it was argued on his behalf that 
the order setting aside the abatement is an 
order “affecting the decision of the case” 
and hence could be challenged in appeal 
from the final decree, 


It was held that an order setting aside an 
abatement is notan order “ affecting the 
decision of the case " and hence could not 
be challenged in the appealfrom the decree. 
Upon the same consideration are decided 
the cases which have held that an order 
setting aside an ex parte decree cannot be 
challenged in appeal against the final dec- 
ree asit isnot an order affecting the deci- 
sion ofthe case: Dhondu Narayan Shet v. 
Vaman Govind Patvardhan (2), Sundar 
Singh v. Nighaiya (8) and Babu Ram v. 
Banke Behari Lal (4). It is not necessary 
for me to accept the correctness of these 
decisions in so far as they relate to decrees 
passed ex parie, but the considerations 
which: apply to cases relating to the setting 
aside of abatement or ex parte decree are 
not pertinent in the present case. An 
order setting aside an abatement or an ex 
parte decree is an order which far from. 
affecting the merits of the case invites the 
parties to enter intothe merits of the case 
to enable the Court to come toa decision 
upon its merits. It may be thatif an order 
of abatement or an order passed ex parte 
is allowed to stand the parties will stand 
in a different position and their rights will 


(1) 85 Ind. Cas. 100; 52 O. 472; 40 O. L. J. 588; A.I, 
R. 1925 Cal. 473 & 766; 29 O. W. N. 675, 

(2) 103 Ind. Cas 262; 51 B. 495; 29 Bom. L. E. 925; 
A, I. R. 1927 Bom. 455. 
"o 88 Ind. Oas. 920; 6 Lah. 94; A, I. R. 1925 Lah, 


(4) 87 Ind. Qas. 211; 47 A. 555; 23 A. L. J,444; L 
R. 6 A. 297 Oiv.; A. I. R. 1925 All. 426. $ 
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be differently adjusted ; but such an order 
cannot be said to be an order affecting the 
decision of the case which have been inter- 
preted as meaning affecting the merits or 
affecting questions bearing upon the merits 
of thecase. There isample authority in 
support of the view that the decision by the 
trial Oourt setting aside an award is a de- 
cision which affects the merits of the case 
inasmuch asthe rights of the parties relat- 
ing to the subject-matter of the suit will 
be differently settled ifthe award which 
was a decision on the merits by the arbi- 
trators was allowed to stand. It is not 
necessary to cite all the cases on the point 
which are numerous but itis enough to 
point out that this view was taken so long 
ago as 1870 in Mothoeranath Tewaree v. 
Brindabun Tewaree (5), Icannot express 
myself on this pointany better than what 
has been said by Sir Riehard Oouch in that 
case. The learned Ohief Justice after re- 
ferring to the setting aside of the award by 
the trial Court and the appeal from the 
final decree in the suit to the Judge where 
the objection was taken that the Judge had 
no authority to reverse the decision of the 
Koen setting aside the award observed 
thus : 

“ It is true that no appeal is allowable 
against an interlocutory order, and that the 
order of the Munsif setting aside the award 
beingan interlocutory order was not open to 
an appeal immediately, but when the Mun- 
sif had made hisdecree in the suit in favour 
of the plaintiff, it was competent for the 
defendant to appeal against that decree. 
He did so, and then he wasat liberty to 
question the propriety of any interlocutory 
order which had been made, provided that 
the error in that order was such as to affect 
the merits of the case. . We do not see how 
it can be said in this case that the error in 
the interlocutory order of the Munsif was 
one which did not affect the merits of the 
case, for if the award was a proper award 
and one that ought not to have been set 
aside by the Munsif, the setting it asidé 
would be an act which would necessarily 
affect the merits of the case, as the award 
was upon the very subject-matter of the 
suit and determined it.” 

It may be noted that in the correspond- 
ing section in Act VITI of 1859, under which 
this casa was decided, the words were 
“affecting the merits of the case.” Ido 
not thinkthat the words ins, 105, Civil 
Procedure Code, 1908, "affecting the deci- 
sion of the case " have in any way chang- 

(5) 14 W. R. 327, 
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ed the scope of those words,if they have 
not actually widened it. In this Court 
there is no case bearing directly on the 
point except the case in  AMothooranath 
Tewaree v. Brindabun Tewaree (5) but opin- 
ion in support of the view has been ex- 
pressed in Ambica Dasia v. Madyar Chand 
Pal (9), in which an appeal was preferred 
against an ordersetting aside the award 
and it was held that no appeal lay from 
the interlocutory order which was only 
liable to revision when the final decree was 
passed. In Shyamacharan Pramanick v. 
Prolhad Durwan (7) this point was not 
raised, butthe judgment of Banerjee, J., 
indicates that the learned Judge was of 
opinion that such an order could be chal- 
lenged in appeal from the decree. In 
Damodar Trimbak v. Raghunath Hari (8) 
the same observation was made in a casein 
which the appeal was taken against an 
order setting aside an award, namely, that 
no appeal lay but that it could be challenged 
in appeal from the decree. In Achuthayya 
v. Thimmayya (9) this point was directly 
raised and it was held that where a Court 
sets ssidean award under s. 521, Civil Pro- 
cedure Code, 1882, and decides the case on 
the, merits, the Court of Appeal can on ap- 
peal from the final decree enquire into the 
propriety of the order setting aside the 
&ward. 

In Ram Autar Tewari v. Deoki Tewari 
(10) it was held in revision that an order 
of a Court setting aside an award of the 
arbitrator and deciding that the case should 
be tried by the Court is an order affecting 
the decision of the case within the mean- 
ing of s. 105, Civil Procedure Code, and is, 
therefore, liable to be challenged in appeal 
against thedecree. To the same effect are 
the observations in Shah Muhammad 
Fakhruddin v. Rahimullah Shah (11) and 
Rudra Prasad Pande v. Mathura Prasad 
Pande (12). The observations are, no doubt, 
made in eases which came in revision and 
in which opinion is expressed that the 
question can be enquired into in an appeal 
from the decree; but the  observationa 
made by the learned Judges in those cases 
in order to support their order refusing to 
interfere in revision on this ground are 


(6) 11 O. 172. 

(7) 80. W. N. 390. 

(8) 26 B. 551; 4 Bom. L. R. 267. 

9) 31 M. 345; 3 M. L T. 315; 18 M. L. J. 228. 

toj 29 Ind. Cas. 411; 37 A. 456; 13 A. L. J. 653. 

(11) 85 Ind. Oas. 502; 47 A.121; L. R. 6 A. 22 Oiv. 
A. T. R. 1925 All,458. ; 

(12) 89 Ind. Cas. 173; 47 A.916; 23A, L. J. 656; A, 
I. R. 1925 All. 566; L. R. 6 A. 459 Civ, 
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‘certainly entitled to great weight and can- 
not besaidto be obiter dicta. But the 
cases that are directly in point are those 
reported in Mothooranath Tewaree v. Brin- 
dabun Tewaree (5) and Achuthayya v. 
Thimmayya (9) which I have no hesita- 
tion in following. This objection of the 
appellant must, accordingly, be overruled. 
It isnext argued by Mr. Mitter on behalf 
.. of the appellant that the order of the Mun- 
sif setting aside theaward on the ground 
that the Pleader who referred the matter to 
arbitration was not properly authorized is 
an order which decides & matter which 
happened previous to the arbitration and 
challenges the propriety or validity of the 
reference. The defendant, therefore, not 
having appealed against that order,could 
not be allowed to agitate the matter in 
appeal from the final decree. There is no 
substance in this contention either, as the 
order of the Munsif was apparently passed 
under para. 15, Sch. II, Civil Procedure 
Oode, and it is an order against which no 
appeal is provided by the Oode. 

The third contention raised by the learn- 
ed Vakil is that theinterpretation put by 
the learned Subordinate Judge in the 
Court below on the vakalatnama is wrong 
and that put by the Munsif was right and 
should be upheld. Iam unableto agree 
with the construction of the vakalatnama 
by the Munsif. In one clause in the docu- 
ment, the words used with reference to the 
power to be exercised by the Pleader ap- 
pointed by the vakalatnama areshalishan 
or solenama kariben andin another clause 
the words are shalishani adi kariben, The 
learned Munsif is of opinion that these words 
mean that the Pleaders were authorized to 
actas arbitrators and they do not mean 
that they are vested with the right of ap- 
pointing arbitrators. This interpretation 
of the words cannot be supported. Shali- 
shani is a Persianised Arabic word loosely 
used in the Bengali language and must be 
construed with reference to the context. 
The first clause begins with the words: 

“I appoint the Pleaders named herein and 
any one of them who happens to be present 
may amongst other things shalishani kari- 
ben.” 

As the Subordinate Judge observes 
shalishant is plural of shalish and means 
arbitrators. It will be unintelligible it one 
person is authorized to act as “arbitrators,” 
I have no doubt in my mind that the con- 
struction put upon this document by the 
Subordinate Judge is correct and I am 


fortified in this view by the decision of my- 
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learned brother in Civil Rule No. 21 of 
1926, decided on 9th March, 1926. This 
objection must algo be overruled. 

The last ground urged is that as the 
appeal by the defendant was against the 
er parte decree the only point to which 
enquiry should be directed by the Appel- 
late Oourt was whether the decree passed 
ex parte in the circumstances of .tie case 
was right or wrong. In other words the 
authority of the Appellate Court was limit- 
ed to the enquiry whether the ez parte 
decree was passed under the circumstances 
which might make it binding upon the 
defendant or otherwise. I cannot agree to 
this proposition also. It is true that against 
an ex parte decree the party aggrieved has 
three courses open to him; he may either ` 
make an application under O. IX, r.9 or r. 
13; he may appeal from the decree or appiy 
for a review of the judgment or order pass- 
ed ex parte. But it seems to me that where 
the only objection is with regard to the 
non-appearance of a party at the hearing on 
account of sufficient cause the matter can 
chiefly be agitated in ap application under 
O. 1X. But where the decree is against the 
record or against law, it can bs successfully 
challenged in an appeal from it and if there 
be any error which comes within the ambit’ 
of O. XLVII, r. 1, the ez parte decree may 
be questioned by an applieation for review. 
There is nothing in the Code which con- 
fines the power of the Appellate Court in 
appeal from ex parte decree only to the in- 
vestigation of the cause of non-appearance 
for which onthe record as it stands there 
is hardly any material. This objection also 
fails. d 

Allthe points taken on behalf of the 
appellants having been overruled this 
appeal is dismissed with costs. 

Graham, J.—I agree, 

A, A ppeal dismissed. 


CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 3 oF 1929, 
January 23, 1929. 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Krt., and Mr. Justice 

i Mitter. 
G. V. RAMAN—Accosgp— PETITIONER 
versus 
EMPEROR—Oppositz Party. 
Criminal Procedure Code (Act V of 1898), ss. 8387, 
486, 494—Evidence Act (I of 1872), so 80—J oint trial 
—Withdrawal of prosecution against one accused to 
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call him as witness against others—Discretion of Court 
in allowing withdrawal—Reviston—Interference— 
Order allowing withdrawal—Recording of reasons— 
"Order of discharge—Third party's right to apply in 
revision. 

A Magistrate may allow the Public Prosecutor to 
withdraw the prosecution against an accused ‘person 
in order thathis evidence might be available, after 
his discharge, against the other accused. [p. 681, col. 
1 


a 

The language of s. 494, Oriminal Procedure Code, is 
very wideand gives a diseretion to the Magistrate as 
to whether he would consent to the withdrawal of a 
prosecution by the Publie Prosecutor, such discretion 
to be exercised not arbitrarily butmust be based on 
correct legal principles. [ibid.] 

The effect of s. 494, Criminal Procedure Code, is that 
as soon as an. accused is discharged under that section 
he istaken away from the category of an accused 
person and becomes under the general principles of 
law a competent witness against his co-accused. |p. 
680, col. 1.| 

Wherethe High Court is considering whether a 
Magistrate has rightly made anu order of discharge 
under s. 494, Criminal Procedure Code, or not, one 
test and avery important test is whether in coming 
to a decision it has taken into consideration extrane- 
ous circumstances which ought not properly to have 
been taken into account, [p. 631, col. 1.] 

The High Oourt may interfere in revision against 
an order of discharge of an accused person at the 
instance of a third party when such order has the 
effect of operating to the detriment of such third per- 
son. [p. 681, cols. 1 & 2.] 

Per Mitter, J., (Suhrawardy, J., dissenting) An order 
on an applieation for withdrawal made by the Public 
Prosecutor under s. 494, Oriminal Procedure Code, is 
passed by the Oourtin its judicial capacity and the 
Court must give and record its reason so that the 
High Court may bein a position to say whether the 
discretion vested in the Court has been properly exer- 
cised. [p. 679, col. 2.] 

Umesh Chunder Roy v. Satis Chandra Roy (1) and 
Jagat Chandra Roy v. Kalimuddi Sardar (2), followed. 

Gulli Bhagat v. Narain Singh (3), not followed. 

Criminal revision against an order of the 
Ohief Presidency Magistrate, Calcutta, dated 
the 22nd December, 1928. , 

Messrs. B. C. Chatterji, Mrityunjoy Chat- 
terji and Gopal Chandra Mukerji, for the 
Petitioner. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Orown. 

JU D GMENT. 

Mitter, J.—This Rule is directed against 
an order of the Ohief Presidency Magis- 
trate by which he allowed the Public Pro- 
secutor to withdraw a criminal prosecution 
pending against Bijoy Bhusan Basu and 
further allowed him to be examined as a 
witness. The order discharging Bijoy was 
made under s, 494, Oriminal Procedure 
Oode. It appears that the said Bijoy Bhu- 
san Basu along with several others includ- 
ing Raman who is the petitioner before this 
Oourt was sent up to take his trial on a 
charge of conspiracy to cheat under s. 120 B 
read with s. 420, Indian Penal Code. On 


20th December, 1928, before any evidence 
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was gone into the Public Prosecutor want- 
ed to withdraw the case against Bijoy and 
to examine him as a witness against the 
petitioner Raman. This prayer of the Pub- 
lic Prosecutor was allowed, Bijoy was dis- 
charged and he was subsequently examined 
for the prosecution. 

It is contended in this Rule: (i) that the 
order of withdrawal is bad in law asno rea- 
sons have been given by the Ohief Presi- 
dency Magistrate and (ii) it was not open 
to the trying Magistrate, to permit the with- 
drawal of the prosecution against Bijoy in 
order to examine him as a witness against 
his co-accused, viz., the petitioner. 

In support of ground No. 1 taken, two deci- 
sions of this Court have been referred to: they 
are the cases of Umesh Chunder Roy v Satis 
Chandra Roy (1) and Jagat Chandra Roy 
v. Kalimuddi Sardar (2). These cases un- 
doubtedly lay down that the order on an 
application for withdrawal made by the 
Public Prosecutor under s. 494, Criminal 
Procedure Code, is passed by the Court in 
its judicial capacity and the Oourt must 
give and record its reason so that the High 
Oourt may be in a position to say whether 
the discretion vested in the Court has been 
properly exercised. The learned Deputy 
Legal Remembrancer. appearing for the 
Orown has contended that these decisions 
are wrong as s. 494 nowhere says that rea- 
sons should be recorded and he relies on 
the decision of the Patna High Court in 
the case of Gulli Bhagat v. Narain Singh 
(3). We are bound, however, by the deci- 
sions of our own Court and we think that 
as the order under s. 494 is a judicial, order 
the Court should record reasons in order to 
enable the High Court to judge whether 
the order of the withdrawal has been rightly 
made.. In this case, however, the Magis- 
trate has given his reasons for allowing the 
withdrawal and he states in effect that the 
withdrawal is allowed in order that Bijoy 
who was indicted jointly with the peti- 
tioner might give his evidence against the 
latter. This leads me to consider ground No. 
2 raised as to whether this is a sufficient and 
good reason for allowing a withdrawal. 
‘Lhe argument of the petitioner is put in 
this way :—It is said that s. 337, Oriminal 
Procedure Code, is the only section which 
lays down the procedure which is to be 

(1) 41 Ind. Cas. 998; 26 O. L. J. 208; 18 Cr. L. J. 886; 
23 O. W. N.69. 
“(2) 71 Ind. Cas. 693; A. I. R. 1924 Cal 382; 26 O. W. 
N. 880; 24 Cr. L. J. 229. 

(3) 77 Ind. Cas. 734; 2 Pat. 708; 25 Or. L., J. 446; A. 
E i "ok Pat.283; 2 Pat. L. R. 105 & 187 Cr; 5 P. 
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followed in the case of certain offences with 
a view to obtaining the evidence of any 
person supposed to have been directly or 
indirectly concerned in, or privy to the said 
offences and this provision seems to import 
the idea that is only in particular cases that 
evidence of a co-accused is available 
against the other and is so available under 
certain conditions and safeguards and that 
it could not have been the intention of the 
Legislature to allow a co-accused to depose 
against another except under the safeguards 
mentioned in s. 337. We are unable to 
agree with this contention. Section 494 of 
the Code stands by itself. The effect of the 
section is that as soon as an accused is 
discharged under that section he is taken 
away from the category of an accused per- 
son and becomes under the general princi- 
ples of law a competent witness against his 
co-accused. The question is:—Is there 
anything wrong in law in allowing the 
Public Prosecutor to withdraw the prosecu- 
tion against Bijoy in order that he may 
call him as a witness for the prosecution. 

It appears that so far back as 1840 Ers- 
kine, J., cited a passage from Hale P. O, 
118 that : 

“When the accomplice has been joined in 
the indictment, and before the case comes 
on it appears that his evidence will be re- 
quired, the usual practice is, before open- 
ing the case, to apply to have the accom- 
plice acquitted: see R. v. Lyons (4)." 

In the same case Erskine, J., cited an- 
other passege from Lord Hale which runs 
as follows: 

“Where a party had been joined in the 
indictment, and it was intended to call him 
as a witness for the prosecution, it was 
formerly the practice to enter nolle prosequi 
as to him,” 

The learned Deputy Legal Remembrancer 
has drawn our attention to the case of R. v. 
Owen (5) where three persons were indicted 
for arape and were also indicted for the 
murder of the party alleged to have been 
ravished and where before the trial on the 
indictment for rape the Counsel for the pro- 
secution asked to have one of the prisoners 
acquitted in order that he might call him 
as a witness against the others, Williams, 
J., held notwithstanding opposition by 
Counsel for the other prisoners, that in 
cases of this kind the Court will, if it sees 
no causs to the contrary, entrust it to the 
discretion of the Counsel for the prosecu- 
tion to determine whether he will have a 

(4) (1840) 9 Oar, & P. 555; 173 E. R. 953, 

(5) (1839) 9 Car, & P. 83; 173 E R. 751, 
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prisoner acquitted before the trial com- 
mences to call such prisoner as a witness 
against the other prisoners. Williams, J., 
having conferred with Alderson, B,, said: 

“I had little doubt as to the course I 
ought to take, and my learned brother en- 
tirely agrees with me that this is a matter 
very much of ordinary occurrence. In cases 
of this kind the Oourt, if it sees no cause 
to the contrary, is in the habit of ‘relying 
on the discretion of the learned Counsel 
who conduct the prosecution. I shall, 
therefore, in this? case, entrust it to 
the discretion of thelearned Serjeant to de- 
termine whetherhe willhave the prisoner 
Owen acquitted before the case is gone 
into or not. Ithink it almost of course.” 

In Winsor v. Reg. (6), Cockburn, C. J., 
said : 

"In all cases where two persons are join- 
ed in the same indictment, and it is desir- 
able to try them separately, in order that 
the evidence of the one may be received 
against the other, I think it necessary, for 
the purpose of insuring the greatest pos- 
sible amount of truthfulness in the person 
coming to give evidence, to take a verdict of 
not guilty as to him, or if the plea of not 
guilty be withdrawn by him, and a plea of 
guilty taken, to pass sentence ; so that the 
witness may give his evidence with mind 
free of all the corrupt influence, which 
the fear of impending punishment and the 
desire to obtain immunity to himself at the 
expense of the prisoner, might otherwise 
produce.” 

In this case which was carried to the 
Exchequer Ohamber ona writ of error 
from the Queen’s Bench it was held that 
where two priséners are indicted jointly 
for afelony and plead not guilty, but one 
only is given in charge to the Jury the 
other is an admissible witness although his 
plea of not guilty remains on the record 
undisposed of: See Winsor v. Reg. (7). 

In Russell on Crimes, 8th Edition, page 
214, it isstated that itis & common prac- 
tice after the indictment has been founded 
on the accused arraigned to offer no evi- 
dence against the accomplice and on his 
aequittal to call him for the Orown. In R. 
v. Rowland (8) upon an indietment for con- 
spiracy the Court allowed an acquittal to 
be taken against some of the defendants in 
order that they might be called as witres- 


6) (1866) 1 Q. B. 289. 

V) (1866)1Q. B. 390; 7 B & S. 490; 35L.J.M. O. 
161; 12 Jur. (N.8.) 501; 14 L. T. 567; 14 W.R. 695; 10 
Cox. C. O. 327. 

(8) (1826) Ry. & Mood. 401; 171 E. R, 1063. 
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-ges for the prosecution. In R.v. Payne (9) 

Ooekburn, CO. J., stated that this was 
a convenient rule and practice: In 
Phipson on Evidence, the learned author 
‘states that to render co-defendants compe- 
tent to be called by the prosecution, such 
co-defendants must have been acquitted, 
‘or have obtaineda molle prosequi or have 
pleaded guilty. 1t is therightof the Orown 
at any stage ofa trial but before judgment 
is pronounced to enter a nolle prosequi. 
Section 333 gives the power to the Advocate 
General in cases tried before the High Court. 
In other cases the Publie Prosecutor per- 
forms a similar function (s. 494). 

Iu the cage of withdrawal by the Public 
Prosecutor the consent of the Court is 
necessary under the Criminal Procedure 
Code. The result of the authorities is that 
where the Court is considering whether 
the Ohief Presideney Magistrate has rightly 
made the order of discharge under s. 494 or 
not onetest and à very important test is 
whetherin coming to a decision it has 
taken into consideration extraneous cir- 
cumstances which ought not properly to 
have been taken into account. The present 
question may usefully be approached with 
decisions cited in mind. 

My conclusions, therefore, are (1) that 
8. 337 ofthe Oode does not suggest the idea 
that the only method of obtaining the evi- 
dence of a co-accused against another is by 
tendering him a pardon with all the safe- 
guards mentioned inthe said section; (2) that 
the language of 8, 494 is very wide and 
gives a discretion to the Magistrate as to 
whether he would consent: to the with- 
drawal of a prosecution by the Public Pro- 
secutor, such discretion fo be exercised not 
arbitrarily but must be based on correct 
legal principles ; (3) that the Ohief Pre- 
sidency Magistrate has notin the present 
case exercised the discretion wrongly in 
relying on the discretion of the Public 
Prosecutor in withdrawing the prosecution 
against Bijoy in order that his evidence 
might be available after his discharge 
against the petitioner Raman who was being 
jointly tried with him, on charges of con- 
Spiracy and cheating. For the reasons 
given above I think this Rule should be 
discharged. 

It remains to notice an argument of the 
learned Deputy Legal Remembrancer that 
the High Oourt ought not to interfere 
against an order of discharge of an accused 


(9) (1872) 1 Or. O. 349; 41 L. J. M. O. 65; 26 L.T, 
41; 20 W. R. 390; 12 Cox C. C. 118. 
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person at the instance of a third party. It 
seems to me, however, that when such an 
order has the effect of operating to the 
detriment of such third person he has 
right to apply in revision against such an 
order. 

Suhrawardy, J.—J agree with my 
learned brother in discharging this Rule, 
Inmy judgment, however, decision of this 
Oourt referred to by my learned brother 
laying down that in giving consent under 
8.494 the Magistrate is bound to record 
his reasons in writing have to be, on a 
proper occasion, re-considered. To hold 
so would be toimprove upon the Legisla- 
ture and to introduce into the section some 
words not used by the Legislature, which 
seem to have been intentionally omitted ag 
in some other cases expressly used, such as, 
in ss. 204, 249, 250, 253, 344 and other 
sections. It seemsto me that it is a matter 
between the Public Prosecutor and the 
Magistrate and neither of them need assign 
any reason torecord. But in this.ease the 
reason is given. 

On the main question I do not think that 
ss. 337 and 494, Oriminal Procedure Code, 
should be read together and held that the 
former governs the latter and abridges in 
any way the wide words of s. 494, Section 
337 appears in another connexion and deals 
only with granting pardon to an under- 
trial prisoner in some serious cases. If 
he satisfies the condition of the pardon he 
getsacquitted ; if not, he may be tried for 
the offence. But if a case is withdrawn 
under s. 494 the accused if he is discharged 
may be tried for the offence which he ad- 
mits in his examination as a witness to 
have committed ; and if he is acquitted he 
cannot be re-tried even though he refuses 
to give his evidence for the prosecution, 
The learned Counsel for the petitioner 
concedes that it would be a correct proce- 
dure first to withdraw the case against 
Bijoy and then to put himin the witness- 
box. The objection, therefore, is to the 
form and not to the substance of the matter, 
The Rule is discharged. 


A. Rule discharged. 
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CALCUTTA HIGH COURT. 
ORIMINAL ÁPPzAL No. 818 oF 1928, 
February 11, 1929. 
Present:—Sir George Claus Rankin, KT., 
Chief Justice, and Justice Sir Oharu 
Ohunder Ghose, Kr. 

SATYA RANJAN BAKSHI—APPELLiNT 
versus 
EMPEROR-—OrrosrrB Party. 

Penal Code (Act XLV of 1860), s. 158-A— Promoting 
class enmity—Intention, proof of —Libel on particular 
individuals or institutions, whether can come under 
s. 158-A—Newspapers, rights and duties of, 

If the words used by a person accused under s. 
153-A, Penal Code, naturally and indubitably have 
the tendency to promote ill-feeling'or hatred between 
two classes of His Majesty’s subjects it must be 
presumed that the accused intended to create the 
natural result of the words used; but each case 
must be decided on its own facts.  [p. 687, col. 1.] 

P. K. Chakravarti v. Emperor (1) and In 7e 
Amrita Bazar Patrika Press, Ltd. (2), referred to. 

Tf an article is intended to create ill-feeling 
between Indians and Europeans, neither the fact 
that the statements complained of amount to a libel 
upon the particular individuals concerned nor the fact 
that they are intended to reflect upon and do damage 
to any particular institution, e. g., à Railway Adminis- 
tration, militates against or in any way detracts from 
the further fact that they were calculated to promote 
hatred between Indians and Europeans and were 

ublished with the intention to subserve this purpose. 

. 687, col. 2.) 

Jaswant Rai v. King-Emperor (3), followed. 

A newspaper has no right to publish seditious or 
libellous news or matters objectionable under s. 153-A, 
Penal Code, that may be communicated to it. [p. 

683, col. 1.] A 
Oriminal appeal against an orderof the 


Chief Presidency Magistrate, Calcutta, dated 
the let October, 1928. 

Messrs. B. C. Chatterji (with him Mesera. 
Mrityunjay Chattopadhyaya, Sureshchandra 
Talukdar, Sachindranath Banerji Manindra- 
nath Banerji, Bholanath Ray and Biraj- 
mohan Ray), for the Appellants. 

Mr. N N. Sircar, Adyocate General, (with 
him Mr. J.C. Guha), for the Orown. 


JUDGMENT. 

Rankin, C. J.—The accused, Satya 
Ranjan Bakshi, is the editor of a Calcutta 
daily newspaper, called the "Forward," 
and the accused Pulin Bihari Dhar is the 
printer and publisher thereof. They have 
been convicted by the Ohief Presidency 
Magistrate under s. 153 A of the Indian 
Penal Code in respect of certain matter 
published in the issue of the "Forward" 
newspaper, dated the 13th July, 1928. The 
charge egainst them is that they promoted, 
or attempted to promote, feelings of enmity 
or hatred between two different classes of 
His Majesty's subjecte, to wit, the Europeans 
and Indians. 


The statements contained in the printed: 
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matter, which is now complained of, have 
reference to a Railway accident, which 
took place at Belur soon after midnight 
on the 8th-9th July, 1928. It would appear + 
that a train from Howrah became derailed . 
and that many of the carriages of the: 
train were wrecked. It would appear fur- 

ther that in the course of the night a relief 

train or trains, with doctors, medical staff 
and medical appliances came to the scene. 

The allegations published by the accused 

in the “Forward” newspaper are, shortly 

speaking, to the effect that certain Eurò- 

peans belonging to the staff of the Hast 

Indian Railway ordered injured passengers 

to be beaten to death and had the bodies 

thrown ina heap into a wagon, and that 

in this way the number of persons killed 

in the accident was increased to about 300, . 
of whom 50 per cent. were done to death 
with iron rods and other instruments by 
the staff under the direct orders and in 
the immediate presence of European 
members of the Railway staff, It is estab- . 
lished by the evidence adduced in this case 
and it has not been contested on behalf of 
the accused, atthe hearing of this appeal, 
that there is no truth whatever in these 
statements. Mr, Arthur Vincent Veneables, 
Divisional Superintendent of the Hast 
Indian Railway, who was one of the first 
to arrive at the scene of the accident and 
who was there during the whole of the 
time from 145 A m. onwards, has given 
evidence and has explained in detail about 
his arrival by the patrol train and the 
subsequent arrival of the relief train shortly 
after 3 4. mM. He has described how the 
injured were attended to by Dr. Rapper 
himself, how the injured were made as 
comfortable as possible in the rear portion 
of the train and how the bodies of the dead 
were laid on the slope of the bank and put 
in charge of the Police. It would appear 
that the number of dead bodies was 19 and 
that these were taken in a special train to 
Howarah about 2 r. m. on the 9th in charge 
of the Police. Dr. Rapper has also given 
evidence explaining in detail the medical 
work which he had to do and the manner 
in which it was done. Neither witness was 
crogs-examined to show, or even to suggest, 
that the statements to which the accused 
gave publicity have any—even the smallest 
sub stratum of truth. 

Criminal proceedings against these 
accused were begun on the 17th July and 
on the 28th of September, 1928, the accused 
filed a written statement. The evidence 
dces not dieclcee that the accused, or either 
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of:them, in their newspaper or otherwise 
have at any time expressed regret for their 
conduct in giving currency to accusations 
so horrible and unfounded. There is no 
evidence and indeed there is no pre- 
tension that the statements complained 
of were, or could have been, printed or 
published by inadvertence or by reasons of 
mere negligence, whether excusable or 
inexcusable. Indeed, having regard to the 
astonishing character of the statements 
themselves and to the prominent position 
giyen to the matter now complained of in 
the issue ofthe 13th of July, there is no 
room for doubt that the statements were 
published deliberately and with a full 
knowledge and appreciation of their mean- 
ing and contents. 

If the sole question in this appeal was 
whether or not these accused have wickedly 
and wantonly, without taking any trouble 
to verify and without any belief, reasonable 
or unreasonable, in thetruth of what they 
published, spread broadcast accusations 
against certain European officials of the 
East Indian Railway, so foul as to be on 
the face of them incredible, there would 
be nothing to detain this Court on this 
evidence for more than a few moments, 

In the written statement filed by the ac- 
cused they set up as a defence the stale and 
ignorant contention that the allegations 
complained of were published by their 
newspaper in dischargeofits duty to the 
public, that these allegations had been 
communicated to the newspaper, that the 
newspaper could not withhold them from 
the public and that the publication was 
with a view to letting the public and the 
Government look into both versionsof the in- 
éident—i. e., the version contained in the al- 
legations now complained of and the version 
of the Railway Company. This miserable plea 
may be brushed aside. I am not even pre- 
pared to assume, without good proof, that the 
accused are either so ignorant or so deprav- 
ed asto imagine that there is anything in 
this plea. A newspaper, for the present 
purpose, is inexactly the same position as 
an individual except for the fact that it has 
greater facilities of giving publicity to 
defamatory matter. Not only has it no 
duty to break the law by publishing libels 
or seditious matter or matter objectionable 
under 5. 153-A, it has no right to do so. The 
commentsof the Chief Presidency Magis- 
trate upon this plea have been expressed in 
somewhat pungent terms, and he has right- 
ly treated it with contempt. 
The question before 


us, however, 
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is not whether the conduct of the accused 
deserves to be reprehended, but whether 
it is proved that this exceptionally objec- 
tionable matter was published by them in 
the attempt to promote, or with the purpose 
of promoting, feelings of enmity or hatred 
between Indians and Europeans, which, 
in thiscase, means feelings of enmity or 
hatred in the minds of Indians as against 
Europeans. This is indeed the only point 
raised by learned Counsel for the accused in 
this appeal He says—and says quite 
rightly—that it is for the prosecution to 
prove that the publication was done with 
this intention or purpose. The written 
statement of the accused deals with this 
question in the following words:—s 

“That the accused never intended to 
promote or even to attempt to promote any 
feelings of enmity or hatred between any 
two classes of His Majesty’s subjects and 
never imagined that the attack contained 
in the letter in question on the officers and 
employees of the East Indian Railway who 
went to the scene of the disaster in the relief 
or special trains could be construed in the 
circumstances by any reasonable or right- 
minded man to traduce a whole class as 
suggested in the charge framed against the 
accused, namely, the European subjects of 
His Majesty.” "x 

It may be here observed that if rumours 
of horrible and brutal ill-treatment of 
Indians by Europeans are once started, that 
they will reach only the ears of reasonable 
and right-minded men is an impossible— 
and indeed a  paradoxical—assumption; 
and as the accused are clearly shown 
to have been well aware of what 
they were publishing, the statement that 
they never imagined that their conduct 
would promote class hatred stands in need 
of a critical examination. The Magistrate's 
conclusion is that “reading it as a 
whole no one can hesitate to say that it was 
written in hate and meant and likely to 
create hatred for Europeans as a class by 
Indians asa class.” The question is whe- 
ther the Magistrate was right. 

The matter complained of was published 
in part of the paper in which a reader would 
expect to find the most important news of 
the day. The headlines arein very large 
type: “Railway Smash at Belur—Sufferers’ 
Story—Killed and Wounded How Many.” 
I do not know that any importance attaches 
to the particular words used inthe head- 
lines, but the headings as printed are 
calculated to draw the immediate attention 
of the reader to the matter now in question, 
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This matter begins by a statemen:: “We 
have received for publication quite a num- 
ber of letters from those who were in the ill- 
fated train, who have received serious in- 
juries but have fortunately escaped with 
theirlives. We set out below some of these 
letters without any alteration. The letters 
will be intelligible and tell their own talo." 
It is the firstof the letters printed under 
this introduction which is the subject-mat- 
terof the present charge. The letteris signed 
“A Real Horified Spectator" and under 
this nom-de-plume is the word “Howrab,” 
intended apparently as the address of the 
writer. It will be seen, therefore, that this 
newspaper contains a statement that the 
letter with which we are concerned is a let- 
ter which has been received for publication. 
Now, there is no proofon the part ofthe 
accused that any such letter was at any 
time received. It appears from the evidence 
of G. 8. Roy, Sub Inspector of Pclice, who 
executed a search warrant at the office of the 
“Forward” on the 17th July, 1928 (four days 
after the publication of the letter with which 
we are concerned), that heasked the accused, 
Pulin Bihari Dhar, for the copy of the 
original letter and was informed by him 
that he had not gotit. That they did not 
keep copies of letters when they had print- 
ed them. No evidence has been given by 
the accused to show the date on which or 
the personfrom whom this letter was re- 
ceived and the Magistrate has pointed out 
very cogently in his judgment that if the 
letter was received at all it may or may not 
have been anonymous. It may.also be 
observed that the letter as printed bears no 
date and that the question of the date upon 
which the letter was received is ofsome im- 
portance. 

It is quite clear that the accused are not 
in a position to ask us to hold that the letter 
which was published was printed by them 
because it came from asource which they 
had reason to trust or because it amounted 
to.evidence as to which they were honestly 
satisfied that an investigation was required. 
Speaking for myself, I am not satisfied that 
any such letter was in fact received. Hav- 
ing regard to the allegations contained in 
the letter, itis plain enough that the pur- 
pose of the accused in publishing it was a 
malieious purpose io do damage to some 
one, The question before us was, I think, 
accurately and neatly stated by Mr. Ohat- 
terji himself in the course of his reply 
“venom against whom?" 

When 1 ecrutinize the letter iteelf for an 
answer to this question, I observe that the 
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letter opens with a statement as to the in- 
tention of the writer. He claims to be writ- 
ing “so that my mind and heart may be re- 
lieved of the horrors that I sawon tbe ill- 
fated night,” and he requests the editor to 
publish the letter “so that the public may 
know what was actually done by the ‘Re- 
lief Train’ in that night.” This profession 
of purpose is necessarily a hollow pretence 
as the story prefaced by it isa series of in- 
ventions, The next paragraph contains a 
statement thatthe train was going ata 
speed of above 40 miles an hour and that 
the writer and a friend when the accident 
happened were discussing the speed. It 
states that the writer was thrown about 10 
feet away from the line. Then follow cer- 
tain passages: "The dead were being thrown 
into the covered wagons one after the other 
and as quick as possible. I could plainly 
hear weeping and cries of pain and agony. 
Accompanied with them I could hear heavy 
thuds and blows being delivered and the cries 
were diminishing at quick intervals. I 
could hear the voice of a European, ‘jaldi 
karo, maro osko,’ Somebody on my left at 
a distance of 15 feet cried ‘hai, jal, hai 
marta, babu jal, pani.’ A man came, there 
was a heavy blow and the dying man spoke 
no more. All was over with him and water 
had been supplied tó him for ever. No more 
did that Indian voice cry. He had been 
hushed for ever and carried away, away and 
thrown over the heap in the wagon.” An- 
other passage: “Oh! Brothers! Oh! Indians! 
what a horrible sight it was! My eyes 
fail to describle it.. Search lights were 
flashing in every direction, The wounded 
were being searched and ‘killed’, mind 
you, ‘killed’ not saved. Where a cry arose, 
a Sahib came With a light, somebody de- 
livered a heavy blowand the Royal Indian 
spoke no more. Ob! Brothers, Indian blood 
had been lavishly spilt, all the wounded 
and dying were killed and heaped into the 
wagons.” The letter then goes on tn suggest 
that a large number of dead having been 
heaped into wagons, the wagons were taken 
to Howrah, but were taken somewhere else 
where the bodies were hidden or thrown in- 
to the river or the sea. “I call upon the 
noble Indian publie to bravely come for- 
ward and ask the Government what has 
become of the wagon loads of dead bodies 
silently carried away before dawn." Another 
passage: "Iam ready to prove to the pub- 
lie that ‘more’ than 300 are ‘dead’ and 50 
per cent, could have been saved if the ‘re- 
lief train’ had not arrived and killed the 
dying with iron rods, eto," "* * # Ag 
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regards proof, I dare say that I can identify 
10 men of the relief party, however cleverly 
too they may be disguised, and even if you 
shut my eyes, I can recognise the Euro- 
pean’s voice (his gruff voice is still ringing 
in my ears).” The concluding sentences of 
the letter are chiefly of importance owing 
to the constant reiteration of the word 
“Indiam,” “Indians! three hundred innocent 
dead bodies (half of whom were alive and 
cried for aid) have brutally been taken to, 
God knows where and it is up to the Indian 
public to trace the clue and I shall give 
the evidence and tell to which side the 
wagons went. I earnestly call upon all 
Indians, Barristers, Leaders, public men 
to whatever political party, religion, or 
caste they may belong to come forward and 
demand a public answer to where those 
over 300 dead bodies of those innocent,— 
those poor, those royal Indians, been 
despatched? Why were the wounded kill- 


ed? If theauthoritiesdeny all these I shall go. 


out to tell the world for the causeof the de- 
parted souls, Oh! Indian, if you have any 
Indian blood in you, if you have any self- 
respect, sympathy, arise then now and come 
forward now, for your bothers have been 
treated worse than dogs. I hope all the 
national papers over and outside the 
country ‘will’ copy this report.” 

It is said for the prosecution that the in- 
tention of the accused to promote hatred 
against Europeans is evidenced by the fact 
that the main point in this tissue of miser- 
able lies is to represent thattheinjured, who 
were killed, were all killed at the order 
and in the immediate presence of a Euro- 
pean, That .the constant ejaculation “Oh! 
Indians” and the use of phrases like “The 
royal Indian spoke no more,” “Indian blood 
has been lavishly spilt,” “those poor, those 
“royal Indiane, been despatched,” “Indians, 
ifyou have any Indian blood in you,” all 
disclose and emphasize the attempt to give 
as the prominent feature of the narrative 
the brutal European butchering the help- 
less Indian. 

Mr. Ohatterji has pointed out that if one 
examines the narrative such asit is, one 
will see that, according to the writer, Indian 
coolies or Indians of some sort were 
carrying out the orders of the European 
—killing their fellow countrymen, it would 
appear, as and when required—in fact 
promptly and industriouely using iron rods 
upon the dying whenever asked todo so. 
This,it is contended, throws some doubt 
upon the inference that the motive of the 
writer (if there was a writer outside the 
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Forward Office), and the motive of the 
accused in giving publicity to the story, 
was to excite hatred against Europeans 
as Europeans. The point is certainly 
worth attention and the effect of the letter 
asa whole cannot be assessed by taking 
separate points and separate passages, If, 
however, itis indisputable that the Euro- 
pean staff of the relief train were intended 
by the accused to be exhibited as monsters 
kiling Indians right and left, not doing 
80 with their own hands but by making 
Indian subordinates do the foul work in 
their immediate presence, it is clear 
enough that one part of the intention of this 
lying article is in the first instance to create 
the bitterest ill-feeling against those par- 
ticular Europeans. Beyond the fact that 
the objects of this elaborate malevolence 
are Europeans, the only other circumstance 
which is conveyed to the reader with 
reference to these Europeans is the fact 
that they belonged to the reliaf train. 
Had there been some evidence showing, for 
example, that the azcused had been dis- 
charged employees of the East Indian 
Railway or had, or supposed themselves to 
have, some special grievance against the 
Railway orits medical staff, the purpose 
of the accused in publishing this letter 
might perhaps be taken to be confined to 
damaging the Railway Oompany or some 
of its employees. I observe thatthe accus- 
ed in their written statement speak of 
“the attack contained in the letter in ques- 
tion on the officers and employees of the 
East Indian Railway who went to the scene 
of the disaster in the relief or special 
The learned Oounsel for the 
accused did not succeed in conveying to 
me any clear idea of the defence conten- 
tion as to the purpose of his clients in 
publishing this article, but it seems desir- 
able to consider whether the accused 
under s. 19J.À can escape conviction upon 
the footing that their purpose was to 
create ill-feeling against some Europeans 
a8 à means of damaging the East Indian 
Railway. If this line of reasoning affords 
no defence to the accused, I see no other 
defence which has any relation to the facts 
of this case. The circumstance that aecord- 
ing to the imaginative narrative complain- 
ed of Indian coolies are represented as 
giving unresisting obedience to the savagery 
of the Huropeans is clearly a weak spot 
in the invention; and it is also clear that 
the inventor perceived this, touched upon 
this particular part of the story very lightly 


and made as little of it as possible—"A man. 
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came, there was a heavy blow and the 
dying] man spoke ‘no more, somebody 
delivered a heavy blow and the royal 
Indian spoke no more.” If it cannot be 
"disputed that the intention ofthe writer 
was in the first instance to create ill- 
feeling against the European principals in 
this imagined brutality, the part assigned 
to the Indian coolies is of no great import- 
nce. 
j The defence has pointed out that after 
the letter complained of several other 
letters were published and at the end of 
these isan account of the proceedings of 
the official enquiry held by the Senior 
Government Inspector of Railways on 
Thursday the 12th of July. This includes 
the evidence of Dr. Rapper, who was in 
charge of the relief operations, and who 
stated that the number of dead was 20. It 
contains also the evidence of the Permanent 
Way Inspector in which he stated that when 
he inspected the road with his Divisional 
Superintendent shortly after the accident, 
he found that a pair of fish-plates had 
been removed from the joints on the 
outside of the curve. Now, it is said 
by the defence that in this issue there was 
no suppression of the story told by the 
Railway Officials and that this is a circum- 
stance tending to show that the publica- 
tion of the letter complained of was not 
done with the intention of creating enmity 
against Huropeans. It is said also that, in 
addition to the letter complained of, other 
letters were being published and that in 
these other letters there is nothing tending 
to show the purpose of creating enmity. 
Some of these letters, if inaccurate in 
important particulars, have nothing in 
common with the story of wholesale murder 
contained in the first letter. One of these 
other letters does, however, contain & state- 
ment that about 3 a. m. coolies were over- 
heard proclaimisg with „shovels in their 
hands an intention to finish the injured. 
The same letter displays also an anxiety 
to make out that the number of dead is 
far in excess of the number given by the 
authorities and that the accident was due 
to the negligence of the Railway Authori- 
ties and not to any tampering with the 
line on the part of train-wreckers. I have 
not discovered any reasonable ground for 
thinking that the defence takes any advan- 
tage from the contents of these letters upon 
the question of the purpose of the accusedin 
printing the letter complained of. It ie, 
however, & noteworthy circumstance that 
ihe letter complained of was printed in 
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front of the report of the official enquiry 
by the Government Inspector of Railways. 
The Magistrate has pointed out that if the 
letter was really received from an outside 
source, the date of its receipt would, on 
this question, be very interesting—“ If 
it was received on the 9th, then is it pure 
coincidence tbat it was published on the 
same date as the report of the enquiry, that 
ison the 13th?" As it appears tome to be 
clear that the accused were knowingly and 
deliberately publishing a farrago of in- 
jurious lies, I am of opinion that whether 
this letter was received at all or not, and on 
whatever date it was received, the purpose 
of its publication as disclosed by the date 
and manner thereof was really to swamp 
whatever effect the publication of the 
official version might be calculated to 
produce. The pride of place to which the 
Magistrate has referred is intentional and 
has an immediate and no mere general 
purpose. The written statement of the 
accused represents that "it was thought 
incumbent on the 'Forward' to publish 
along with such communications, the 
version of the Railway Authorities them- 
selves referring to the identical matter. ” 
In my opinion, this is a plain inversion 
of the truth. The letter was published in 
a manner deliberately intended to distract 
from, and to nullify the effect of the 
-offieial enquiry, the report of which was 
little likely to sink into the minds of the 
ignorant or credulous reader when his mind 
had been prepared by the excited rhetoric, 
the horrors and the appeal to national 
sentiment of the letter complained of. 

In P. K. Chakravarti v, Emperor (1) I had 
occasion to point out that although the 
internal evidence of the words published 
will generally be decisive on the question 
of intention, they are never more than 
evidence cf intention, and it isthe real 
intention of the accused that is the test. 
I pointed out aleo that the mere fact that 
ill-feeling may result or may be likely to 
result from the publication is not in 
itself sufficient, and that there may be 
circumstances in any such case, which 
would rightly prevent a Judge of fact 
from holding that the publication was an 
attempt to promote illfeeling. I drew 
attention on that occasion to the statement 
of an important principle given in In re 
Amrita Bazar Patrika Press Ltd. (2), by 


(1) 97 Ind. Cas. 738; 54 O. 59; 30 O. W. N. 953; 44 
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Woodroffe, J.: “If the words used natural- 
ly, clearly and indubitably have such 
tendency, then it must be presumed that the 
publisher intended that which is the natu- 
ral result of the words used. " The learn- 
ed Judge went onto say “and no other 
evidence (is to say the least) likely to rebut 
the existence of such intention; " but 
each case must be dealt with on its own 
facts. The present case is one in which 
the primary intention of the accused to 
create ill-feeling and enmity is beyond 
the range of reasonable dispute. For this 
purpose, the means employed was the 
dissemination of accusations so wild and 
horrible that their effect would obviously 
reach far beyond the limited’ range-afford- 
ed by the number of persons who could 
read a newspaper printed in English. 
No one can suppose that the strongest 
denunciation ofiBuropeans, would, if couch- 
ed in generallanguage, have the same 
effect in the bazars as a definite story of 
brutality told with reference to particular 
European Officials. Nor can the accused 
be supposed to have been ignorant that 
when the story which they were publish- 
ing gained currency in the bazars, it 
would be far more likely that the object 
of resentment and ill-feeling would be 

uropeans as a class than that it would 
be directed against the Railway Administra- 
tion, That it would not stop with the 
individuals directly  libelled is clear 
enough. In the letter complained of, the 
writer does all that a foolish and vulgar 
person can, to give to his untruths the 
appearance of a story of outrage and to 
set them forth in a provofative manner 
with excited and exciting comment, Much 
pains are taken to appeal to sentiments 
characteristieally national, It seems to me 
in the circumstances that the individual 
Europeans who are the primary victims 
of the criminal purpose of the accused 
are used in the same manner as a certain 
Mr. R. D. Spencer was used in the case of 
Jaswant Rai v. King Emperor (3) cited to 
us from the Punjab Reports of 1907. As 
was observed in that case, "you may tell 
people that they are being oppressed and 
that their fellows are being murdered with 
impunity but you will not carry conviction 
unless you can give them specific instances 
of oppression and murder. A concrete fact 
appeals more to the imagination and creates 


- (3) 10 P. R. 1907 Or.: 14 P, W.R, 190? Ors 5 Gr, 
; 2 M. L, T, 272. 
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a more vivid impression on the mind than 
any number of general statements,” 

ln my judgment, neither the fact that 
the statements complained of amount to 
a gross libel upon the particular individuals 
concerned, nor the fact that they are intend- 
ed to reflect upon and do damage to the 
&dministration of the East Indian Railway 
militates against or in any way detracta 
from the further fact that this letter was 
clearly calculated to promote class hatred 
between Indians and Europeans and that 
it was published by the accused with the 
intention to subserve this wicked purpose, 


The appeal should in my judgment 
be dismissed. 
Ghose, J.—I agree. 


A, Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPLIOATION IN ORIGINAL Civit Sort, 
February 5, 1929. 

Present: —Mr. Justice Lort- Williams, 

In the Goods of SHIB CHARAN DAS, 
Dzogat£ED, 

Probate— Will of Hindu—Next reversioner refusing, 
without sufficient cause, to Oppose granting of Probate 
— Distant reversioner's right to oppose. 

Where the nearest reversionary heir of a Hindu testator 
refuses, without sufficient cause, to oppose the grant- 
ing of a Probate, the person next in Succession may 
be allowed to intervene. [p. 688, col, 1] 

Rani Anand Kunwar v.The Court of Wards (1), 
applied. 4 

Application by the Administrator-General 
of Bengal for grant of Probate of a Will. 

Mr. H, D. Bose (with him Mr. Westmacott), 
for the Administrator. General of Bengal. 

J UDGMENT.—In my opinion, the law 
on this point is not sufficiently clear and 
definite to induce me to discharge thig 
caveat. 

The next reversioner is an old man of 70 
who has stated in writing that he has no 
expectation of surviving the young widow 
for whose benefit the Will was made and 
that he has no expectation, therefore, of per- 


sonally inheriting the property and (hat, 
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because he wants peace of mind in the 
closing period of his life, he is not disposed 
to take any action in the matter, but is 
quite willing to surrender whatever rights 
he has in favour of the caveator, his 
brother and cousins. In these circumstances, 
I think I am justified in applying the rule 
laid down in Rani Anand Kunwar v. 
The Court of Wards (1) At page 772*, Sir 
R. Oollier says: "Their Lordships are of 
opinion that although a suit of this nature 
may be brought by a contingent reversion- 
ary heir, yet that, asa general rule, it must 
be brought by the presumptive reversionary 
heir,—that isto say, by the person who 
would succeed if the widow were to dieat 
that moment. They are aleo of opinion 
that such a suit may be brought by a more 
distant reversioner if those, nearer in succes- 
sion arein collusion with the widow, or 
have precluded themselves from interfering. 
They consider that the rule laid down in 
Bhikaji Apaji v. Jagannath Vithal (2) is 
correct. lt cannot be the law that any one 
who may havea possibility of succeeding 
on the death of the widow can maintain a 
suit of the present nature, for, if so, the 
right to sue would belong to every one in 
the line of succession, however remote. The 
right to sue must, in their Lordships’ 
opinion, be limited. Ifthe nearest reversion- 
ary heir refuses, without sufficient cause, 
to institute proceedings, or if he has pre- 
cluded himself by his own act or conduct 
from suing,or has colluded with the widow, 
or concurred in the act alleged to be 
wrongful, the next presumable reversioner 
would be entitled to sue. See Kooer Goolab 
Sing v. Ras Kurun Sing (3)......The Court 
must exercise a judicial discretion in such 


In my opinion the facts of this case come 
within the first reason stated by their 
Lordships and I think that the next 
reversioner has refused without sufficient 
cause to institute proceedings. Isay that 
because he has been communicated with at 
my suggestion. It has been pointed out to 
him that all he wouldhave to do would 
be to sign two documents, that he would 


(1) € 0, 764; 8 I. A. 14; 8 O. L. R. 381; 4 Shome 
L. R. 78; 4 Sar. P. 0. J. 195; 5 Ind. Jur. 161; 
Rafique & Jackson's P. O, No. 63 (P. O. 


2.10 Bom. H. C. Rep. A. 
6 14 M. L.A. 176; 10 B. L. 
ata; 4 Sar. P. O. J. 122; 20 E. R. 758. 


."*page of 6 O.—[ Ed). 


In the goods of SHIB OHARAN DAS. 


121 1. 0. 1930 


not incur any liability for coste, and would 
not be troubled inany way, but in spite of 
that he writes that he is unwilling to take 
even these steps. I think hisrefusal is 
without sufficient cause. 


If Lamat liberty to apply common sense 
to cases of this kind it seemgto me un- 
reasonable that this caveator, whd is the 
next in succession to his father, should be 
shut out because of what I have held to be 
an unreasonable refusal. I quite agree 
thatsomelimit must be imposed, and that 
it would be impossible to hold that every 
person in the line of succession however 
remote should have the right to intervene. 
I think that in every case the circumstances 
of the particular case must be considered 
and because in this case the caveator is the 
next person in succession to the person who 
has refused to take any steps that it is not 
unreasonable to allow him to intervene. 
For these reasons, theapplicationfor dis- 
charge of the caveat is refused, 


The matter is set down as a contentious 
cause, The father need not ba added as a 
party. There will be cross-order for dis- 
covery within 14 days. The suit will 
appear on the appropriate Warning List 14 
days thereafter. 


The executor's costs will come out of the 
estate as. between attorney and client in- 
cluding fees of two Oounsel. 

A. Order accordingly. 
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ALLAHABAD HIGH COURT. ` 
FIRST APPEAL FROM ORDER No. 9 or 1928. 
March 7, 1929. 
Present:—Mr. Justice Boys and 
Mr. Justice Young. 

MITHAN LAL-—APPLIOANT 
versus 
Musammat MAYA DEVI AND OTHERS— 
OPPOSITE PARTIES. 


Civil Procedure Code (Act V of 1908), O. XXII, rr. 


3, 4, 10—Death of party—Application by legal repre- 
sentative as assignee of deceased —Rules as to abatement, 
whether applicable—Limitation Act (IX of 1908), Sch. 
I, Arts. 171, 176. 

The rules of the Civil Procedure Code relating to 
abatement on the death of parties are not applicable 
to a person who comes in not asa legal representative 
butas an assignee of the rights of a deceased party 
by a transfer executed by the deceased in his life- 
time. [p. 690, col. 2.] 

A obtained a preliminary decree for sale on the 
21st October, 1923. In execution proceedings it was 
held on the 20th January, 1926, that there could be 
no execution until a final decree was prepared. On 
the same day A assigned her rights under the pre- 
liminary decree to her daughters B and C.. On the 
29th January, 1926, A died. Nothing happened till 
the 20th December, 1926, when B applied on the 
Dare of the assignment for the preparation of a final 

ecree: 

Held, that the application was not governed by Art. 
171 or 176 of Sch. I of the Limitation Act and was not 
barred by limitation, [ibid.] 

First appeal from an order of the 
Additional District Judge, Aligarh, dated 
the 17th of October 1927, 

Mr, M.A. Aziz, for the Applicant. 

JUDGMENT.—This is a judgment- 
debtor's appealfrom an order of remand 
Musammat Nando Kuer, the widow of 
Durga Prasad, brought a suit against Mante 
Lal, Gaya Prasad, Jamuna Prasad and Lach- 
hmi Narain for her maintenance due to her 
under an agreement.made with them and 
charged on certain property and obtained 
a preliminary decree from the Munsif of 
Jaleser. The appeal against this preli- 
minary decree was confirmed on the 21st of 
October, 1923. . 

There next followed some efforts on 
behalf of Musammat Nando Kuer to execute 
the decree; but on January 20th, 1926, it was 
held, as we are informed, that there could 
be no execution tilla finaldecree had been 
prepared under O. X XXIV, r. 5. On this same 
date, January 20th, 1926, Musammat Nando 
Kuer made a gift of her rights secured by 
this preliminary decree to her daughters, one 
of whom was Musammat Maya Devi, the pre- 
Bent respondent. On January 29th, 1996, 
MusammatiNando Kuer died. No steps were 
thereupon taken by anybody to bring her 
legal representatives on the record. The 
litigation continued upto the High Oourt 
where on the 5th of May, 1926, Mante Lal, 
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who was therethe appellant, asked to be 
allowed to withdraw his appeal. Again 
nothing happened tillthe 20th of Decem- 
ber, 1926, when Musammat Maya Devi- 
on the strength of the gift to her and her 
sister ofthe 20th of January, 1926, made 
an application to the Execution Court. This 
application was described to us at the 
hearing as one containing two prayers, 
firstly, for substitution of Musammat 
Maya Devi’s name as legal representative 
of the deceased _plaintiff-decree-holder, 
Musammat Nando Kuer; and, secondly, for 
the preparation of a final decree, On 
examination, however, that application shows 
that it contained no prayer for substitution 
of ber name as the legal representative of 
Musammat Nando Kuer. The application, as 
it stands, is simply one made by Musammat 
Maya Devi for the preparation of a final 
decree and was made on the basis of the ag- 
signment by gift to her of the preliminary 
decree and the only excuse for suggesting 
that it could possibly be regarded as an 
application for ¢substitution also is that it 
does contain the one word “waris” in direct 
conjunction with the word “malik”. It was, 
however in form and in effect really nothing 
but an application for the preparation of a 
final decree. On February 19th, 1927, 
Mante Lal objected that the application was 
barred by limitation, relying upon 
Arts. 176 and 171 of the Limitation 
Act and the Full Bench decision in 
the case of Churya v. Baneshwar (1), It wag 
contended that the .suit had abated and 
that no application having been made with- 
in sixty days to set aside the abatement, 
ihe whole application was barred by Arts, 
176 and 171 of the Limitation Act ag inter- 
preted by the Full Bench case. Mante Lal 
further challenged the validity of the gift 
of January 2Uth, 1926, and finally chal- 


` lenged the statement that Musammat. Maya 


Devi was heir or one of the heirs of Musam- 
mat Nando Kuer. Mante Lal’s objections 
on the ground of limitation were accepted 
by the trial Court and the application of 
Musammat Maya Devi rejected. In appeal 
the District Judge overruled the objectiong 
of Mante Lal, holding that Musammat 
Maya Devi was not making any application 
in regard to the substitution of legal re. 
presentatives at all, but was simply 
applying in her capacity as assignee and 
she, therefore, had three years within which 
to make the application. Being of this 
opinion, the District Judge Temanded the 


1) 93 Ind. Oas. 313; 24 A. L. J. 369; A. L R. 
m 217; 48 A. 334; L, R. 7. A, 297 Rey, Henn 
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ease for disposal on the merits." Thefobjec- 
itor, or rather Mithan Lal, his son, Mante 
.Lalhaving died, has come in appeal to 
this Court. 

* The learned District Judge has held that 
in this case no question of abatement arises 
tall as Musammat Maya Devi did not 
make her application of the 20th Decem- 
ber, 1926, as legal representative of 
-Musammat Nando Kuer but as her assignee 
from Musammat NandoKuer in her life- 
time. Holding this view the learned Dis- 
trict Judge has brushed aside all the pleas 
ofabatement, etc. saying “The pleas of 
limitation, of abatement and of release (sic— 
setting aside) of abatement are quite tech- 
mical.” By “technical” there is nodoubt that 
he meant to say “irrelevant”. In this view we 
think that there is no doubt whatever that 
he was right. A consideration of the scheme 
of O. XXII in our view leaves no doubt on 
this point. It is headed “Death, marriage and 
insolvency of the parties.” Rule 1 specific- 


ally declares that the death of a plaintiff. 


shall not cause the suit to abate if the right 
to sue survives. In this case there can be 
no doubt that Musammat Maya Devi had a 
right tosue survivingin her unless that right 
. was barred by limitation. It is apparent, 
;, therefore, thatthe death of Musammat Nando 
` Kuer was not in itself sufficient to cause the 
guit to abate. How then could it abate?Rules 
2 to 6 proceed to deal with the consequences 
ofthe death of one or other of the parties. 
Rule 2 is clearly inapplicable. We were 
much pressed with r. 3. It is clear that the rule 
- concerns with what is to happen in regard 
: tothe legal representative of the deceased 
plaintiff, and by sub-r. 2 it is clear that if no 
application ismade by the legal represen- 
tative within the time allowed by law the 
guit shall abate. But it is important to 
note that the words have been added “go 
far as the deceased plaintiff isconcerned.” 
‘Rules 4 and 5 similarly concern the effect of 
the death on the rights of legal representa- 
tives. Rule 6 is irrelevant to the matter be- 
fore us. Rules 7 and8 deal with marriage and 
insolvency the second and third of the main 
heads referred to in the title of the order. 
Rule 9 clearly deals with the effect of 
abatement or orders of dismissal passed 
against legal representatives of parties or 
against assignees or receivers in insolvency 
proceedings. We then come to r. 10 which 
is the rule really applicable to the 
present case, It refers to “other cases" of as- 
signment etc, Here clearly we have “another 
case", that is to say, one in which we are 
not concerned with the effect of the death 
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of a party on the rights of the legal r° 
presentatives of that party, or on the rights 
of assignees or receivers in insolvenc 
proceedings. There is no justification fo 
applying rules governing abatement to a 
person who doesnot claim to come inas a 
legal representative. Musammat Maya Devi 
was entitled to say: “Whether Iam oram 
not the legal representative of Musammat 
Nando Kuer (a question which has not been 
decided at all)tI am the assignee of Musam- 


mat) Nando Kuer by a gift executed by 


her in her life-time and as such assignee I 
am entitled by the leave of the Court to 
continue the suit.” As we have already 
held that the rules governing abatement 
occur only in those rules which deal with 
the rights of the legal representatives, and 
Musammat Maya Devi claiming as an 
assignee was entitled to say that she is not 
affected by those rules, and r. 1 says that 
the mere death of the plaintiff does not by 
itself cause abatement, there is, in our view, 
no ground for holding that her application. 
was governed by Art, 176 or 171 of the 
Limitation Act and she had three years 
within which to make her application. 
The order of the lower Appellate Oourt was, 
therefore, in our view, correct, and we 
dismiss the appeal with costs. 
A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
APPLICATION ÎN Fissr APPEAL From 
OrDER No. 136 or 1929. 

July 10, 1929. 

Present: —Sir Grimwood Mears, KT., 
Chief Justice and Mr, Justice Sen, 
REOTILAL AND ANOTHER—- 
APPLIOANTS 

1 versus 
SHIAM LAL AND OTHERS— OPPOSITE 
PARTIES, 

Guardians and Wards Act (VIII of 1890), ss. 18, 
4? ()—Order permitting marriage of ward, whether 
appealable—' Regulating the conduct or proceedings of 
a guardian’, meaning of. 

An order passed by a District Judge under the 
Guardians and Wards Act permitting the marriage 
of a ward to take place is an order ‘regulating the 
conduct or proceedings of a guardian’ within the 
meaning of s.43 ofthe Act and is, therefore, appeal- 
able under s. 47 (i) of the Act. [p. 691, col. 1.] $ 

Messrs. U. S. Bajpai and G, S, Pathak, for 
the Applicants. l 

Dr. K. N. Katju, for the Opposite 
Parties. 4 


1911. O. 1980 


.JUDGMENT.—On Mr. U. 8. Bajpai's 
application for the admission of this appeal 
Dr. Katju was present, and ‘though he had: 
no locus standi to intervene, this Court 
permitted him to do so in order that this. 
matter, which is one of extreme urgency, 
could be discussed by both parties. The 
application for admission is to set aside an- 
order passed by Mr. Plowden, wherein he 
permitted the marriage of Ram Piari to take 
place to-morrow, July llth. Dr. Katju's 
point is that from such an order there is no 
appeal. He called our attention to 8.47 (i) 
ofthe Guardians and Wards Act (Act VIII of 
1890) and he, having read that section, 
pointed out that it was only in respect of: 
those matters specifically mentioned in s. 47 
in which there as a right of appeal, and he 
Baidthata perusal of s. 47 would disclose 
that none of these sub-sections were appli- 
cable to the appeal before the Court. Our 
attention was drawn by Mr. U.S. Bajpai to 
8. 47 (4), which refers back to s, 43, which 
states that an appeal shall lie to the 
High Court from an order made by 
the District Judge when under s, 43, 
he is regulating the conduct or pro- 


ceedings of a guardian, Now the “question ’ 


at once arises on the reading of s. 43, 
whether what the District Judge was doing; 
when he authorised the guardian to celebrate 
the marriage, was a regulation of conduct 
or proceedings on the part of the guardian? 
To'our minds, it is perfectly clear what is 
meant. One of the duties ofa guardian ia 
to provide asuitable bridegroom. Whatever 
he does in relation to that is either conduct 
or proceedings. If he interviews fathers, 
if he interviews prospective bridegrooms, 
or if he makes any decision on any matter 
in relation to the marriage, all of those 
things are part of his proceedings as a 
guardian. If he, for reasons which cannot 
be approved, endeavours to force upon -his 
ward & man unsuitable, obviously, when he 
is doing that, he is conducting himself in 
the affair, and in common language if a 
guardian succeeded in bringing off a 
marriage of that kind, it would be spoken 
of as “bad conduct” on his part. Therefore, 
itis clear to us that this Oourt has the 
right to hear this appeal under the pro- 
visions of s.47 (i) read with s. 43. We, 
therefore, hold that there is no force in the 
preliminary point which we have permitted 
Dr. Katju to take, and we now propose to 
admit the appeal. : 

. Another very curious, and indeed serious, 
position has arisen in this matter. Musammat 
Ram Piari wae the daughter of one Bhola 
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two sisters Sambati and Bhagwati, Sambal! 
married one Lakshmi Chand and Bhagwatt 
married one "Ram Sarup. Sambati an 

Bhagwati are both dead, and Ram Piari ab 
this moment is young woman, who has pro- 
perty which is spoken ofasin the neigh- 
bourhood of Rs. 60,000, it may in 
fact be more. When Bhola Nath died in 
1915, the property of Musammat Ram Piari 
was looked after by Rai Bahadur Lala Debi 
Das, and Ram Piari began to live with her 
elder sister, Musammat Sambati, who was 
married to Lakshmi Chand. In the year 
1921, the time had arrived when the question 
of this young girl’s marriage should at 
least be considered. She was then about 
8 years of age. and on the 3rd August 1921, 


. the Distriet Judge appointed Shiam Ram to 


be the guardian of the person of Musammat 
Ram Piari and Ram Sarup, who had married 
her sister Bhagwati,to be the guardian of 
her property. Sia Ram is the father of 
Lakshmi Chand, who had married Sambati, 
There were various applicants for the hand 
of this young girl some.of whom may 
perhaps be thought to have been (attracted. 
by her money, and they were Ram Sarup, 
who had married Bhagwati and who is a 
widower, one Mandhata and Lakshmi Ohand, 
also a widower, the son of Sia Ram, On 
the 25th November, 1928, a committee of 
five persons was appointed, consisting of 
Dəbi Das, Janki Prasad, Shiv Lal, Thakur Das 
and Mool Chand, and the District Judge was 
prepared to accept their decision as final sub- 
ject toan overriding right on his part to 
object to any candidate on moral, material or 
medical grounds. That was a sensible order, 
The committee did not come to a unanimous 
decision, three being in favour of Mandhata, 
one in favour of Ram Sarup and the fifth 
member of the committee, Janki Prasad, 
was neutral inthe matter. In these circum- 
stances and having regard to avery strong 
order and very proper order, which had 
been passed on the 6th September, 1927, 


with regard to the physical condition 
of Mandhata by reason of his father 
haying leucoderma, the District 


Judge said that he could notreceive any 
help from this committee, and he directed 
Sia Ram, the -guardian, to ascertain what 
proposals he could get for a reasonably 
geod marriage for this relatively wealthy 
young girl. Sia Ram has produced Shiam 


‘Lal,and that has aroused considerable opposi« 


tion. The matter came before the District 
Judge to approve of the marriage of Ram 
Pieri with Shiem Lal and it was stated that 
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Shiam Lal’s father, by name Param Sukh, 
was suffering from leprosy. Thereupon, 
on the llth June, 1929, Param Sukh sub- 
mitted himself to the medical examination 
of Mr. Gurha, then acting as Civil Surgeon 
of Sitapur. He gave a certificate stating that 
Param Sukh was suffering from leucoderma, 
which was not contagious or infectious, and 
that to the best of his knowledge this 
disease was not hereditary. This medical 
certificate is open to objection on very 
many grounds. He does not state the 
extent of the disease from which Param 
Sukh is suffering, whether it is a matter 
of one or two spots or whether it has spread 
ractically over the whole of the body. 
He does not set out the period of time 
during which Param Sukh has been a victim 
of this disease, and roost important of all 
and what is much wanted is evidence 
whether any of the other brothers of Shiam 
Lal or Shiam Lal himself betray any in- 
dication of the disease being in an incipi- 
ent state or being actually visible. That 
was the only evidence which Mr. Plowden 
had before him, and Mr. Gurha did not 
go into the witness-box. The appellants 
‘to-day apply for an injunction to restrain 
this marriage which is fixed for to-morrow, 
The opposition is simply and solely on the 
ground of health, and the appellants do 
mot accept the suggestion that is implied 
in the statement of the Civil Surgeon, 
namely, that this young girl will not be sub- 
ject to any risk of contracting this disease if 
she marries Shiam Lal. They want that 
matter put io the test. We are of opi- 
nion thatin view of the matters that have 
been mentioned to us by Mr. Bajpai par- 
ticularly in relation to a brother of Shiam 
‘Lal, itis our absolute duty to stepin at 
this stage and to pass an injunction res- 
training Shiam Lal from entering into 
any ceremony of marriage .with Ram Piari 
on the llth of July or at any other date, 
until this order is dissolved, and further 
to pass an injunction restraining Sia Ram, 
‘the guardian, from taking any further 
steps in connection with the said mar- 
riage or in any way prosecuting or advanc- 
ing the same or permitting it or conniv- 
ing at it. We have explained to Shiam 
Lal, who isa lawyer, what would he the 
immediate consequence of any breach of 
this injunction on his part and he is quite 
sensible about the matter and realises 
that this marriage cannot take place until 
after proper enquiries have been made. 
Now what we propose to do is this. Shiam 
' Jal is well able to appreciate the posi- 
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tion exactly. We have a duty towards this. 
young girl and it is a duty of protection. 
Shiam Lal is to decide within ten days 
and to communicate that decision of his 
to the Registrar whether he will abandon 
all thoughts of this marriage or whether 
he is prepared to assist at an enquiry 
which this Oourt will hold. The asser- 
tion of the appellants is that Shiam Lal 
on medical grounds is nota fit bridegroom 
for this young girl. Shiam Lal is at per- 
fect liberty to contest this point, and it 
will be contested if Shiam Lal says that 
he wishes it to be contested. The pro- 
cedure, if Shiam Lal wants this matter 
decided, will be as follows. Param Sukh 
has five sons, Bansidhar, Bulaqi, Ram Lal, 
Shiam Lal and Sri Ram. Param Sukh 
with his five sons must come to Allahabad 
at a date to be fixed and Param Sukh and 
his five sons must submit themselves to 
be medically examined by two Doctors 
whom this Court will nominate at the 
appropriate time, and those Dootors, hav- 
ing made a sufficient medical examina- 
fion, will then go into the witness-box 
and each give his experiences and his 
views of the medical history of Param 
Sukh and the degree of health of all of 
the five brothers, and generally inform 
the Oourt as to the nature of leucoderma. 
It appears that Shiam Lal has seen Ram 
Piari, andit may be necessary, as she is 
a girl of fifteen years of age, for the Court 
to invite some lady to see her and ascer- 
tain her views. This may be necessary, 
because Sia Ram has apparently obtain- 
ed a letter from her under circumstances 
which Mr. Uma Shankar Bajpai would like 
to be examined into a little further. How- 
ever, for the moment the matter that is 
before Shiam Lal is this. As injunction 
has been passed restraining him from mar- 
rying Ram Piari, either on the lith of 
July, or on any future date, until further 
order, and now he has got ten days within 
which to consult his brothers and father 
in order to see whether they are willing 
to submit themselves to the test which 
we think alone will give a satisfactory result. 
We have mentioned two doctors, but we 
may not indeed limit it to two and may 
have to choose three. Let notice of this 
injunction be personally served on Sia 
Ram, the guardian. A notice of this in- 
junetion must also, of course, be served 
personal upon Shiam Lal, but he has 
taken notice of it having been in Court 
throughout the whole ofits delivery and 
is, indeed, at this moment present in the 
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Court. Let acopy of this be sent to the 
District Judge as well. 
A. Order accordingly. 


ALLAHABAD HIGH COURT. 
Lutrers PATENT APPEAL No. 101 or 1929. 
May 17, 1999. 

Present:—Sir Grimwood Mears, KT., 

Ohief Justice, and Mr, Justice Sen. . 
Mr. L. HUDSON or THE LATE 
Fie or Messrs, NEISON DIGNASSE 

& Oo., LAHORE-—APPLICANT 
versus 
OFFICIAL LIQUIDATOR or Tag 
DEHRA DUN MUSSOORIE ELEOTRIOG 
TRAMWAY Oo. (IN Liqutpation)— 
Opposite PARTY, 

Companies Act (VII of 1913), ss. 2. (A), 285, 230, 287 
—'Ofücer' of Company, meaning of—' Auditor, whe- 
ther officer— Provision for indemnifying officers, whe- 
ther applicable to auditors—'Wilful act or default, 
meaning of. 

An auditor of a Company isnot an ‘officer’ of the 
Oompany except for the purposes of ss. 235, 236 and 
237 of the Companies Act and is nat, therefore, en- 
titled to the benefit of a general provision in the Articles 
of Association of a Oompany that ‘officers’ of the Com- 
pany would be entitled to an indemnity out of the funds 
of the Company except in regard to their wilful acts 
or defaults. [p. 694, col. 1.] 

The term ‘wilful' in ‘wilful default’ indicates some 
misconduct in the transaction of business orin the 
discharge of duty by omitting to do something either 
deliberately or by reckless disregard of the fact whe- 
ther the act or omission was or was not a breach of 
duty. [p. 696, col. 1.] 

[English and Indian case-law referred to.’ 

Letters Patent Appeal agginst a judgment: 
of Mr. Justice Mukerji, dated the 26th of 
February, 1929. 

Dr. M. L. Agarwala and Mr. Hazari Lal 
Kapoor, for the Applicant. 

Dr. K. N. Katju and Mr, K. Verma, tor 
the Opposite Party. 

JUDGMENT.—This is an appeal from 
the decision of Mr. Justice Mukerji who, 
on the 26th of February, 1929, ordered Mr. 
Hudson and Mr. Dignasse, members of the 
late firm of Messrs. Neison Dignasse & Co.,to. 
pay the sum of Rs. 89,812-8-0 to the Official 
Liquidators of the Dehra Dun Electric 
Tramway Oo. in liquidation, 

The proceedings were under s. 235 of the 
Indian Companies Act of 1913, 

Before proceeding to consider the five 
charges which were discussed before us. we 
must give a brief outline of the disastrous 
history of this Oompany. It was registered- 
on the 23rd of August, 1921, and: obtained, 


permission to commence business on the 
218t of October, 1921. It was formed to 
acquire a concession from Mr. Beltie Shah 
to construct an electric tramway. It was 
proposed to issue 22 lacs of preference and 
28 lacs of ordinary shares. Mr. Beltie 
Shah became the Managing Agent invested 
with such wide powers as the drawing of 
cheques on the Oompany’s behalf. By the 
26th of March, 1926, the undertaking was 
in an insolvent condition and a compulsory 
winding up order was passed. Official 
Liquidators were appointed on the 8th of 
April, 1926, and they commenced to look 
into the affairs of the Oompany. They 
came to the conclusion that Beltie Shah 
had pursued a systematic course of bleed- 
ing the Company whenever opportunity 
offered, and that he did this by making 
various fraudulent agreements with other 
persons whereby they were supposed to be 
legally entitled to receive sums of money 
by way of commission or brokerage, and 
that certain advances purporting to be 
made by him to third persons, were in fact 
not so made and the money was intercept- 
ed by him. Beyond all doubt he habitual- 
ly put himself in funds by drawing cheques 
upon the Company's account, and the ir- 
regularities committed by Mr. Beltie Shah 
with the Dehra Dun branch of the Allah- 
abad Bank were thesubject of an action by 
the Offieial Liquidators against the Bank, 
which action we have been informed by 
Counsel has been settled by payment by 
the Bank to {the Official Liquidators of a 
very considerable sum of money. Mr. 
Beltie Shah was by anorderof Mr. Justice 
Mukerjiof April 2,1929, ordered under s. 
235,to refund to the Company sums of 
money amounting to more than three lacs of 
rupees, 

The audits for which Mr. Hudson is res- 
ponsible are:— 

(1) The audit for the statutory report of 
the 16th of April, 1922. . 

(2) Theaudit of the Company from its 


.inception to the 31st of March, 1923, and 


(3) The audit ofthe Company from the 
ist of April, 1923, to the 31st of March, 
1924. i 
The learned Judge speaks of the second 
and third audits as the first and second 
regular audits respectively, and when 
referring to the audit for the statutory 
period, he refers toit by thatname. We 
propose to follow the same plan. 

The first regular audit is dated the 16th 
of August, 1923. It was made by Mr. 
Dignasse, and the second regular audit 
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‘made by Mr. Hudson is dated the 10th 
of December, 1924. In each case, aclerk or 
clerks of the Auditors went to Dehra Dun 
and examined the books of the Company, 
and having spent what time was consider- 
ed necessary, brought back such materials 
and notes to their principals as appeared to 
‘be of importance, The audit was then taken 
up by either Mr. Dignasse or Mr. Hudson. 
The first point that was urged before us 
was that by virtue of article 118 of the 
‘Articles of Association, the Auditors were 
entitled to the indemnity therein contain- 
ed,by virtue of their being officers ofthe 
Company. If they were in law officers of 
the Company, they would be entitled to an 
jndemnity out of the funds of the Company 
except in regard to their own “wilful acts 
or defaults.” The Official Liquidators con- 
tend, first, that the Auditors are not officers 
within the meaning of that article, and 
even if they were officers, the facts dis- 
close that the loss to the Company has been 
occasioned by their wilful act or default. 
The article has been set out at length in 
Mr. Justice Mukerji’s judgment and need 
not be repeated here. 
' The three classes of persons entitled to 
indemnity are “Directors, Officers or 
Servants.” The Auditor as such is not 
specifically included, and reliance has been 
placed by the Liquidators upon the ‘defini- 
tion in s. 2 (ii) of the Act which they urge 
was intended as regards Indiato lay down 
definitely that an auditor should not be 
regarded as an officer of any Indian Com- 
pany except in the three instances, ss. 235, 
¥36 and 237 in which he is intentionally in- 
cluded. The actual text of s. 2 (i) is 
“Officer” includes “Any Director, Manager 
or Secretary”, but save in ss. 235, 236 and 
937 does not include “an Auditor". Some 
criticism has been directed to that part of 
Mr. Justice Mukerjis judgment in which 
he discusses article 118. He says the whole 
article deals with the “conduct of the Oom- 
pany's business”, and his view is that such 
a phrase is inapplicable to the case of an 
‘Auditor. It is, however, to benoticed that 
there ia an alternative, “Or in the dis- 
charge of his duties.” If “Auditor” had 
been included with ‘Director, Officer or 
Servant", he could, certainly have claimed 
an indemnity subject to the exception of 
“wilful acts or defaults" in respect of the 
discharge of his duties. We, however, 
agree with the learned Judge that there is 
not in Article 118, nor in any of the Articles 
127.134, any phrase which can be construed 
as showing that the Auditors were 


to be regarded as officers. Article 128, 
whilst permitting the Auditors to be 
members of the Company, prescribed that 
“No Director or other Officer of the Com- 
pany shall be eligible during the period of 
his continuance in office.” It is true that 
the word “Office” is used in relation to the 
appointment ofan Auditor, but we regard 
that word as being used in the sense of the 
word “Officism (?)" meaning service, func- 
tion, duty, business, appointment. 

The question has arisen in various cases. 
The principal ones.to which we were refer- 
red were:—. 

In re London and General Bank (1) the 
Auditors were appointed by a banking 
Company in pursuance of s. 7 of the Oom- : 
panies’ Act, 1879. They were spoken of as 
officers of the Company in the Articles of 
Association. The question which arose in 
the case was whether an Auditor of the 
Bank could be properly regarded as an 
Officer within the meaning of s. 10 of the 
Companies’ Actof 1890. Lindley, L.J., 
observed that in order to decide that ques- 
tion one must consider what an Auditor is 
how he is appointed, by whom he is paid, 
and what his dutiesare. He found that he 
was appointed by the Company, that he was: 
paid by the Company and his position was 
described in the articles as that of an. 
Officer of the Company although he was not 
a servant of the Directors, but, oa the con- 
trary,was appointed bythe Company to, 
check the Directors. He concluded that an, 
Auditor ofa banking Company was an. 
officer within the meaning of the section.’ 
Lopes, L. J., also took the same view but he 
rested his deciston inter alia upon the fact 
that an Auditor was made liable for misfea- 
sance in s. 10, If an Auditor might injcollu- 
sion with the Directors prepare a false ac- 
count which would involve a misapplica- 
tion of the assets, this would amount toa 
breach of duty and it will be permissible 
to conclude from this that an Auditor would 
be an officer within the meaning of 
g. 10. ai ; 
The present case differs from the ruling’ 
referred to above, inasmuch as the Auditor 
has not been mentioned in the Articles of. 
Association as an officer. Sa 

The last mentioned case has been follow: 
ed in In re Kingston Cotton Mills Co. (2); in, 
In re Kingston Cotton Mills Co. (3) by the 
"^ (1) (1895) 2 Ch. 166; 72 L. T. 611; 43 W. R. 481; 12 R. 
263; 2 Manson 282. 

(2) (1896) 2. Ch. 279 at pp. 984 & 288; 65 L.J. Oh. 
673; 74 L. T. 568. z 
; (3) (1896) 1 Oh. 6; 73 L. T. 482; 44 W. R. 210; 2 Man- 
son 626. - : y RAT MU 
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Court of Appeal and In re Western Counties 
Steam Bakeries and Milling Co. (4). In In 
ve Kingston Cotton Mills Co, (2) Lindley, 
L. J., observed: “The duty of an Auditor 
generally was very carefully considered 
by this Gourt in In re London and General 
Bank (1), and Icannot usefully add any- 
thing to what will be found there....It was 
there.pointed out that an Auditor's duty is 
to examine the books, ascertain that they 
are right, and to prepare a balance-sheet 
shewing the true financial position of the 
Company at the time to which the 
balance-sheet refers." It is, therefore, not 
necessary that an Auditor should beas- 
sociated inthe internal administration of 
management of the Company, In In re 
Western Counties Steam Bakeries and 
Milling Co. (4) the question arose whether 
the auditors could properly be made 
respondents to &  misfeasance summons. 
Sterling, J., answered the question in thé 
affirmative. The matter was dealt with by 
the Court of Appeal. Lindley, L. J., observ- 
ed as follows :—‘‘ An Auditor may or may 
not be an officer of a Company. So may 
anybody elae—e, g.,a banker or solicitor, 
prima facie such persons are not officers. " 
EERE "But to be an officer there 
an office, and an office 
imports a recognized position with 
the rights and duties annexed to it, 
and it would be an abuse of words to call 
a person an officer who fills no such posi- 
tion either de jure or de facto, but who 
happens to do some of the work which 
he would have to doifhe were an officer 
in the proper sense of the word,” It fol- 
lows that an Auditor whois casually called 
into do the work of auditing is not an 
officer; but the same cannot be said with 
reference to persons who have been ap: 
pointed Auditorsin a general meeting of the 
share-holders. 

In In re Kingston Cotton Mills Co. (8) 
Vaughan Williams, J., is reported to have 
observed: "I want to say generally of 
auditors that I have no doubt myself but 
that auditors who have to perform that 
duty are not only in this case, but in all 
cases, officers of the Company." It 
appears to us that the proposition has been 
expressed a little too widely and isnot 
supported either by appeal to facts or by 
authority. This view does not appear to 
have been adopted by the Court of Appeal, 
which was composed of a very strong 
Bench consisting of Lord Herschell, A. L. 

(4) (1897) 1 Ch. 617 at p, 627; 68 L, J, Oh, 354; 76 L. 
7,239; 45,W. R AlB ee lee O a 


Smith, L. J, and Rigby, L. J. while 
affirming the conclusion of the trial 
Court, the Court of Appeal appears to have 
rested its decision mainly upon the 
decision In re London and General Bank (1). 
This matter had come up before this Court 
in Connell v. Himalaya Bank Ltd. (5). It 
was contended inthis case that no one could 
be an officer of the Company within the 
meaning of that section unless he had 
eontrol of the business of the Company 
and of the monetary dealings of the Oom- 
pany, There was no statutory definition 
of an officer in Act VI of 1882. It was 
held by Edge, ©. J., and Banerij, J., that 
where a person had not been casually 


` called in on an occasion arising for „the 


services of an Auditor, but he was the 
Auditor appointed at the general meeting 
of the Company in accordance with the 
provisions of Act VI of 1882, he was an 
‘officer of the Oompany within the meaning 
of s. 214 of Act VI of 1882. 

In Im re City Equitable Fire Insurance Co. 
(6), the question arose whether an Auditor 
could be held liable for misfeasance. The 
question whether an Auditor was an officer 
of the Company was nof decided. | 

The general result of the decisions is that 
where an Auditor has been appointed by a 
limited liability Company at a general 
meeting of the share-holders, he must be 
taken to be an officer of the Company. 
It is not absolutely necessary that he 
should be mentioned as an officer in the 
Articles of Association, If things stood 
here, we might have felt considerable 
difficulty in holding the contrary. But 
we are ‘confronted with the following 
facts:—The term ‘officer’ had not been 
defined in Act VI of 1882, but in Connell’s 
case (5) it had been held thatan Auditor was 
au officer of the Company. There was a 
long train of reported English decisions 
in support of the same view. We find, 
however, that the Legislature has introduc- 
ed a statutory definition of the term 
‘officer’ in e. 2, cl. Ll of Act VII of 1913, which 
says that “ ‘officer in cludes any director, 
manager or secretary but, save in ss. 235, 
236 and 237, does not include an Auditor,” 
We are bound by this statutory defini- 
tion, In enacting Act VII of 1913 the Legis- 
lature seems to have consciously depart- 
ed from the view which had been taken in 
‘decided cases in the past so far as this 
‘country was concerned. 

5) 18 A 12; A. W. N. (1895) 136. 
~- o (1925) Oh. 407; 94 L. J. Oh. 445; 133 L, T. 520; 
40 T, L, R. 853; 17 Lil, L. Rep, 225, 
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. We hold, therefore, that an Auditor 
‘cannot claim to be an officer within the 
purview of article 118 of the Articles of 
Association. 

Weare, therefore, of opinion that the 
Auditors cannot avail themselves of the 
protection given by article 118, but inas- 
much as this opinion may be wrong, we 
propose to say, with respect to any charges 
that may be proved, whether Mr, Hudson 
-would be entitled to an indemnity on the 
assumption of an Auditor being an officer. 

It will, therefore, be convenient at this 
stage to consider the second’ point of law 
raised, viz, what is the meaning to be 
attached to “wilful acts or defaults " on the 
‘assumption that the Auditors were officers? 

The adjective ‘wilful’ in ‘wilful acts or 
‘defaults’ has evidently been used as a 
description and not as a definition. The 
idea intended to be conveyed is that the 
default is occasioned by the exercise of 
volition or as the result of the non-exercise 
of will due to supine indifference, although 
the defaulter knew or was in a position to 
know that loss or harm was likely to result. 
The word does not necessarily suggest 
the idea of moral turpitude. We have 
also to eliminate the elements of accident 
or inadvertence or honest error of judg- 
ment. The default must be the result of 
deliberation or intent or be the consequence 
of a reckless omission. ‘Wilful default’, 
therefore, is indicative of some misconduct 
in the transaction of business or in the 
discharge of duty by omitting to do some- 
thing either deliberately or by a reckless 
disregard of the fact whether the act or 
omission was or was nota breach of duty. 

The above view is amply supported by 
authority. Forder v. Great Western Ry. Co. 
(7) was an action for damages against a 
Railway. Company for the arrival of a 
parcelin-a damaged condition, which parcel 
had been consigned by the plaintiff on 
the terms of a consignment note for goods 
to be carried at owner’s risk. The ques- 
tion which arose in the case was whe- 
ther there had been ‘wilful misconduct’ on 
the part of the servants of the defend- 
ants Company. Lord Alverstone, O. J. 
. observes as follows at page, 535*. “I am 
.quite prepared to adopt, with one Blight 

addition, the definition of ‘wilful miscon- 
duct’ given by Johnson, J., in Graham v. 
Belfast and. Northern Counties Ry Co. (8), 
where he saye: ‘wilful misconduct in such 

(7) (1905)2 K. B. 532; 74 L. J. K. B, 871; 53 W. R. 


74; 93 L. T. 344; 21 T. L. R. 625. 
(8) (1901) 2 Tr. R. 13. 


. *Pageof(1905) 2 K. IETT - 


a special condition means misconduct to 
which the will is a party as contra-dis- 
tinguished from accident, and is far beyond 
any negligence, even gross or culpable 
negligence, and involves that a person 
wilfully misconducts himself who knows 
and appreciates thatit is wrong conduct 
on his partin the existing circumstances 
to do, or to fail or omit to do (as the case 
may be), a particular thing, and yet inten- 
tionally does, or fails or omits to do it, or 
persists in the act, failure, or omission 
regardless of consequences.’ The addition 
which I would suggest is ‘or acts with 
reckless carelessness, not caring what the 
results of his carelessness may be.’ " Pollock 
M. R., agrees with the definition quoted by 
Lord Alverstone and with the addition 
he proposes to make and is of opinion that 
this definition is in close accord with the 
previous decisions on the subject, [Im re 
City Equitable Fire Insurance Co. (6)]. 
R. v. Senior (9), was a case against a father 
for manslaughter of his child by wilful 
negligence under s. 1 of Prevention of 
Oruelty to Children Act, 1874, Lord Russell, 
O.J., held (page, 290*) that “ ‘wilfully’ means 
that the act is done deliberately and in- 
tentionally, not by accident*or inadvertence, 
but so that the mind of the person who 
does the aet goes with it." In & similar 
ease [R. v. Downes (10)]. Lord Coleridge, 
O. J., is reported to have observed as fol- 
lows:—''By wilful neglecting, I understand 
an intentional and deliberate abstaining 
from providing the medical aid, knowing it 
to beobtainable.” In In re City Equitable 
Fire Insurance Co. (6) which has already 
been referred to Romer, J., observes at page 
4347 “that an act or omission to do an act 
is wilful where the person of whom 
you are speaking knows that he is doing 
and intends to do what he is doing. But if 
that act or omission amounts to a breach of 
his duty and therefore to negligence, is the 
person guilty of wilful negligence? In my 
opinion that question must be answered in 
the negative unless he knows that he is 
committing, and intends to commit, a 
breach of his duty or is recklessly careless 
in the sense...whether his act or omiesion is 
oris not a breach of duty." Warrington, L. 
J., quotes with approval a passage from the 
judgment of Bramwell, L, J., in Lewis v.. 


(9) (1899) 1 Q. B. 283; 68 L. J. Q. B. 175; 63J. P. 8; 
47 W.R. 367; 79 L. T. 562; 15 T. L. R. 102; 19 Cox. O: 
0, 219 


(10) (1876) 1 Q. B. 25; 45 L. J. M. C. 8; 33 L. T. 675; 
25 W. R. 278; 13 Cox O. C. 111. 

*Page of (1899) 1 Q. B.—[Ed ] 
iPagé of (1925) Oh.—[Ed.]. ^, 
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.G. W. Ry. (11) which runs thus:—“Wilful 
misconduct’ means misconduct to which 
the willisa party, something opposed to 
accident or negligence; the misconduct, 
not the conduct, must be wilful.", 

Sargant, L.J., was ofthe same opinion 
(page 529*) and held that the word ‘wilful’ 
connoted that the person was consciously act- 
ing or fgiling to act,in a reprehensible man- 
ner. If an officer failed to give a considera- 
tion to the question of his duties, acted 
recklessly and without caring whether he 
was fulfilling them or not, such an officer 
could not be protected: But headds: "In 
my judgment these were words which 
would excuse an officer if through mere 
inadvertence or error of judgment and 
while endeavouring honestly to carry out 
his duty he does or omits to do something 
which apart from these words might have 
rendered him liable.” We adopt the rule 
laid down above as'specially applicable to 
this case. 

We may now come to the specific charges. 
The first is asimple one. Two persons, 
Messrs. Bechtler and Bodycot, induced the 
Ex-Maharaja of Nabha to subscribe for 
shares of the face value of 51aes. They were 
entitled to a brokerage of 14 per cent. name- 
ly Rs. 6,250. A sum of Rs. 12,500 was in fact 
taken from the Company and purports to 
have been paid over to these two gentle- 
men. Whether they ever received Rs. 12,500 
is doubtful, but irrelevant to this enquiry. 
The fact that cannot be gainsaid is this 
Rs. 6,250 alone was due, and the Company, 
into whosoever hands the second Rs. 6,250 
passed, has been the loser of that amount. 
In this matter Mr. Hudson,feels that it is 
difficult to overset the decision of the 
Judge on the ground of negligence on the 
part of the Auditors. He does however 
object to the stricture that has been passed 
upon him, The learned Judge says: “The 
payment........... eene could not be passed 
except by sheer negligence to look into the 
matter, or by a deliberate act of dishonesty. 
Mr. Hudson does not anywhere say that he 
asked for an explanation and he received 
one that satisfied him. On the other hand 
he admits that he never put any question to 
the Directors, and says that he never 
thought it was necessary to question them," 
It is of course a serious thing to suggest that 
an Auditor might have been guilty of a 
deliberate act of dishonesty. Atthe same 
time it must be remembered that when Mr. 
Justice Mukerji was writing this judgment 


(11) (1878) 3 Q. B. D. 195at p.206; 47 L.J.Q. B. 
131; 37 L. T. 774; 26 W. R. 255. 
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he had got the whole story before him. 
There was, as will be seen hereafter, not 
merely neglect on:the part of the Auditors 
but in some cases deliberate abstention 
from performing plain and manifest acts 
which they were in duty bound to do and a 
reckless disregard to investigate or make 
enquiries in matters which on the face of 
them were unusual and suspicious. 

For thereasons which are given by Mr. 
Justice Mukerji on this first charge, we 
have come to the conclusion that the 
Auditors were guilty of misfeasance in 
relation to the Oompany, and that there 
was an absolute duty upon them to make 
enquiries as to how it happened that Messrs. 
Bechtler and,Bodycot were the only two per- 
sons who were receiving a brokerage of 24 
per cent. and how that payment could pos- 
sibly be justified in view of the plain terms 
of Article 16 of the prospectus,which express- 
ly limited the maximum brokerage at 14 
per cent. 

In the belief that the Auditors were not 
officers of the Oompany, we affirm the find- 
ing of Mr. Justice Mukerji on $this point. 
If, however, the Auditors were officers, we, 
believing it to be an oversight due to lack 
of care, would consider them entitled to an 
indemnity from the Company. 

The second charge relates to & sum of 
Re. 35,000 which is said to have been lost 
to the Company by the alleged misappro- 
priation of Mr.Beltie Shah. In para 6 of 
the applieation the history of the matter 
is set out, but it was nowhere clearly 
alleged how this money was abstracted from 
the Oompany, and it may bethat the proper 
ground was never taken at all. 

In February, 1922, the Ex-Maharaja of 
Nabha was minded to subscribe for pre- 
ference shares to the value of Rs 7 lacsin 
addition to the 5 lacs which he had already 
taken, and onthe 5th of February, 1922 Mr, 
Narsingha Rao, Prime Minister of the 
Nabha State, undertook “to underwrite 
preference shares of seven lacs of rupees in 
your Company subject to the payment tome 
of underwriting commission at 5 per cent,” 
If that was a genuine agreement, Mr. Nar- 
singha Rao became entitled to Rs. 35,000. 
In fact, he is credited with having received 
Rs. 43,750 but there is no receipt at all for 
any part of Rs, 35,000. 


On the 25th of February, it is said that 
the Kx-Maharaja wrote a letter to Mr, 
Beltie Shah in these words: “I hereby 
nominate my Prime Minister Mr. D. M. 
Narsingha Rao to receive on my behalf the 
underwriting commission for preference . 
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shares of seven lacs of rupees as it falls due 
and to give a valid discharge to the extent 
concerned.” The original of that letter has 
not been produced and it is common 
ground that the Auditors never saw 
it. In considering, therefore, the question 
of the Auditors’ liability, we must disregard 
that letterj and treat the matter on the 
documents which in fact come under the 
observation of the Auditors. 

The first matter that might have caused 
some doubt in the mind of acareful Auditor 
would have been whether ‘an official of the 
Nabha State would really have been able 
to produce 7 lacs of rupees, (that is some 
£ 50,000), in the event ofthe Ex-Maharaja 
of Nabha declining to provide the money. 

. The second matter, which should have 
put them on enquiry, was the singular fact 
that whereas the sum of Rs. 35,000 was 
the full measure of payment, there were 
documents which purported to show that 
Rs. 43,750 was paid to Mr. Narsingha Rao, 
and thatthe Company certainly had its bank 
account deleted to that extent. 

In the Company’s Bank book, there are 
green pencil ticksagainst certainitems which 
indicate that they passsd under the eyeofthe 
Auditor, Three of these all closely grouped 
together have a significance which demand- 
ed enquiry. “March 17th transferred ac- 
count Mr, T. B. Shah Gilani—Rs. 30,000,” 
The second item is "Selves," the third is an 
immaterial item, the fourth. “T.B, Shah 
Gilani Rs. 8,750". Therefore on the 17th 
and 18th March Mr.  Beltie Shah drew 
Rs. 38,750 ofthe Company's money to 
himself personally and a further sum of 
Rs. 5,000 to “Selves”. Thereupon the 
following documents came into existence, 
Onthe 18th of Mareh, 1922, Mr. Beltie 
Shah issued a voucher; “Amount to Mr. 
D. M. Narsingha -Rao through Mr. T.B, 
Shah Gilani, being commission in part for 
procuring and piacing preference shares of 
Rs. 7 less to the Maharaja of Nabha at 
5 per cent. as per Board's resolution dated 
17th March, 1922." On the same date there is 
another voucher in slightly differ- 
ent terms: “D. M. Narsingha Rao—Amount 
advanced through Mr. T. B, Shah to be 
adjusted hereafter against his brokerage 
account for selling 7 lacs worth of prefer- 
ence shares to the Maharaja of Nabha.” 

;In the first voucher the amount is said to 
have been earned for procuring and placing 
shares, whilst the.second voucher speaks of 
brokerage for selling 8 lacs worth of 
preference shares. 


On the 28th of March 
' there isa similar voucher headed “Under- 


writing commission”. “Amount transfer- 
red to the account of Mr. T. B. Shab Gilani 
by the Allahabad Bank on the 18th of 
March, 1922, as the amount has been paid 
to Mr. D. M. Narsingha Rao by Mr. Shah, 
being the balance due to ;Mr. Rao for 
placing 7 lacs worth of preference shares 
toH. H.the Maharaja of Nabha and as 
sanctioned by the Board at5 per cent....... 
Ra, 26,250.” On;the same date there is 
another voucher in similar terms. Being 
the balance due to him for selling 7 lacs 
worth of preferences share .................... g 
Rs, 3,750.” 

In our opinion, if the Auditors had taken 
reasonable care, they would have been 
struck by the variety of phrases “Underwrit- 
ing commission, brokerage, selling and 
placingete, used in these documents and 
would further have asked theroselves why, if 
this was a straightforward transaction, it was 
necessary for Mr. Beltie Shah to get the 
money into his own hauds before paying 
Mr. Narsingha Rao. The ordinary method 
would have been to have paid 
Mr. Narsingha Rao by a cheque upon the 
Company and to have obtained a receipt 
from him. 

By the time that they had appreciated 
that there was no receipt for any part of the 
Rs. 35,000 we think that suspicion as to the 
genuine nature of this transaction would 


“have been aroused and that a few enquiries 


from Mr. Beltie Shah and Mr. Narsingha 
Rao would have elicited some information 
as to the complexion of this transaction and 
might well have caused the sAuditors to 
challenge these alleged payments. The 
absence of receipts was noticed by the 
auditors and on the 9th of April, a Memoran- 
dum was made stating that there was no 
receipt for the Rs, 20,750 and the Rs. 3,750 
alleged to have been paid on the 28th of 
March 1922. In this note the auditors over- 
looked the fact there wasno receipt for 
Rs. 5,000 of the 18th of March. The only 
comment that Mr. Hudson made uponthe 
absence of these receipts was in the margin: 
“List to be handed to the Accountant and 
produced at the next audit.” We cannot 
conceive how Mr. Hudson thought he was 
doing his duty to the members of the 
Company, and how with all these sinister 
circumstances before him he contended 
himself by asking that the receipts should 
be produced some 12 months hence. 

In our opinion, if the Auditors had asked 
Mr. Beltie Shah for an explanation he 
could have given none which would have 
validated the transaction, or set the minds 
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of the Auditors at rest. He would at once have 
been ina dilemma as to whether he was 
oing to say that the transaction was simp- 
y and solely an underwriting one. Then 
would have arisen the question whether 
any business man could have regarded Mr. 
Narsingha Rao as having the financial 
ability to pay 7 lacs of rupees in the case of 
default. by the ex-Maharaja of Nabha. 
If it was simply an underwriting transac- 
tion, he could not have explained the 
payment of Rs. 8,750, nor could he have 
produced contemporaneous receipts from 
Mr. Narsingha Rao, nor could he had 
given any reasonable explanation why any 
payment made to the latter was not made 
by a Company's cheque and passed through 
the Company's Bank, In our opinion the 
Auditors would by due enquiry havecome 
to the conclusion that the arrangement was 
a sham and a device by which money of the 
Company could be diverted into the pocket, 
at least, of Mr. Beltie Shah. Recently 
Mr. Beltie Shah has stated in proceedings 
taken against him that he and Mr. Narsin- 
- gha Rao were ina conspiracy to hoodwink 
the ex-Maharaja and at Beltie Shah's own 
instance a letter from Mr. Narsingha Rao 
was put in in which he said that he did 
receive Rs. 8,750and another sum much 
less than Rs. 8,750. This however was not 
proved before us but is on record in the 
decision of Mr. Justice Mukerji in proceed- 
ings taken by the Liquidators under s. 235 
of the Indian Companies Actin which by 
his decision of April 3, 1929, the learned 
Judge ordered him to refund under a head 
of claim similar to this the wholesum of 
Rs. 43,750. It illustrates how proper 
enquiries by the Auditors would have enligh- 
tened them. We cannot however incor 
porate into this case facts proved in another, 
On this application, the Liquidators could 
not call Mr.  Narsingha Rao because he 
was dead, nordidthey dare to call Mr. 
Beltie Shah. It will be noticed also thatin 
para. 6 of the application they ap- 
probate the underwriting transaction, and 
indeed they accepted the arrangement asa 
good underwriting bargain. i 
“There is yet a further difficulty. It is 
true that the Company's account was deplet- 
ed to the extent of Rs. 43,750. As regards 
Rs. ¢,750 of this amount, no claim has been 
made by the Liquidators, As regards the 
underwriting agreement, it is not proved on 
evidence available to us that the whole 
arrangement was a sham. ; 
- It has also been said on behalf of Mr 
Hudson, and assented to by the Liquidators, 
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that the Nabha Administration have in fact 
paid for the whole of the shares at par and 
have made no claim to any rebate of 5 per. 
cent, The suggestion that is made is that 
they were satisfied that that sum of money 
had come into the ex-Maharaja'’s hands 
through Mr. Narsingha Rao. 


Whilst we are of opinion 
Hudson was negligent in the high- 
est degree in this matter, the 
fraudulent nature of the transaction has 
not been proved with sufficient certainty 
with the necessary accompaniment of 
loss to the Oompany. The Oompany 
undoubtedbly parted with a sum of 
Rs. 7,850 and the sum (of Rs. 35,000, but. 
as regards the laiter sum there may for 
all we know in this case have been a 
legal enforceable bargain by Narsingha 
Rao. Confined as we are to the evidence 
on this record, we are unable to hold that 
it contains material which proves that Mr. 
Beltie Shah misappropriated this sum of 
money. Indeed, as we have said above, 
the Liquidators did not impeach the 
transaction as an illusory one, but treated 
it asa good underwriting bargain. Their 
complaint was that Mr. Beltie Shah had 
misappropriated the money, but they 
failed to prove that. The documents which 
we have set out certainly contain evi- 
dence sufficient to have aroused suspicion 
in the mind of any careful and compe- 


that Mr. 


.tent Auditor, but we cannot, in deciding 


this matter, speculate what would have 
come to light had the Auditors done their 
duty. We, therefore, reverse the finding 
of the learned Judge on this charge, who 
does not seem to have had this point, as 
to whether, the Company may not have 
been under alegal liability to pay this 
amount argued before him. Mr. Justice 
Mukerji has held both Mr. Hudson and 
Mr. Dignasseliable for this amount. Mr, 
Hudson alone has appealed but we are 
of opinion that our decision should be 
available to Mr. Dignasse and we exempt. 
him from liability.in respect of this charge., 


The third charge with which we are 
concerned will be found in para, 8 of the 
application of the Liquidators. Mr. Page 
on behalf of Mr. Hudson admitted that 
the charge was one to which it was “not 
possible to find a satisfactory explanation.” 
With that we agree. Mr. Hudson himself 
in his evidence did not seek {to justify 
it, and all that we need say is that we 
affirm’ the decision. of the learned Judge 
for the reasons given by him and order 
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that the sum of Rs, 13,812-2-0 be repaid to 
the Company by the Auditors. 

Accepting the facts as set out by Mr. 
Justice Mukerji and the inferences he drew 
from them, we are of opinion that even 
if the Auditors, were in the position of 
Officers of the Company they must never- 
theless make good this amount to the 
Oompany by reason of their reckless dis- 
regard of the plain import of the documents 
which were available to them. We believe 
the explanation of this matter to be that 
they took no pains whatever to ascertain 
the reasons for this payment and deliberate- 
ly neglected to read or consider material 
documents. We refer especially: to the 
most significant agreement betweeen Mr. 
Beltie Shah and the Company. Mr. Beltie 
Shah signed it on behalf of the Company 
and fixed the Company's seal, then signed 
it on behalf of himself personally and 
never put in before the Company for 
approval. The attitude of the Auditors 
in this, as well as in the 2nd and 5th 
charge, was, we believe, that they deliber- 
ately would not take the trouble to make 
proper enquiry and examine documents, 
and that they passed this item well knowing 
that they had not properly investigated it. 

We now come to a claim for re-payment of 
asum of Rs. 39,750. Paragraph 9 of the ap- 
plication is as follows: “Ihat various sums 
amounting to Rs. 39,750 were first entered 
in the account of Lala Raghumal as advan- 
ces made to him but thosé entries were 
subsequently reversed and the entire sum 
was put to the debit of ‘material purchas 
ed awaiting delivery’. This entry does not 
specify the person or persons to whom 
payments were made, nor does it appear 
that when this sum was advanced from 
time to time to Lala Raghumal, why it 
was transferred from his account to a 
general account without specifying the 
materials which had been ordered and 
from whom, The applicants are advised 
that the aforesaid Auditors committed a 
breach of their duty in passing this entry 
and allowing the transfer of this sum to 
be made from one definite account to a 
vague account without sufficient reasons, 
and thus enabled Mr. Beltie Shah Gilani 
or other persons to misappropriate this 
amount”, 

Pursuant to his practice, Mr. Beltie Shah 
between the llth of April, 1922, and the 


26th of October, 1"??^, drew out of the 


assets of the Company Rs. 21,750. Later 
he drew out a sum of Rs. 12,000 and ‘a 
furthersum of Rs. 6,000 and these sums 


were received by him personally. Accord- 
ing to the cash book entries, these sums 
were advanced by Mr. Beltie Shah to a con- 
tractor by name Madho Ram Mahadeo Das 
of Caleutta and their branch establishment 
at the Delhi by name Madho Ram Bhup 
Sen. Whether they were ever advanced, or 
what they were advanced for, is very diffi- 
cult to say. Certain letters have been put 
in, three of the date of 13th September, 
1922, which, if they are tobe taken as 
genuine and at their face value, amount to 
a, bargain to constitute Madho Ram Mahadeo 
Das buying agents, and apparently from 
the third letter, No. 3454-M. H. they were 
also to have commission on previous orders 
placed by the Company as well as sub- 
sequent orders. One Mela Ram, a servant 
of the contractor, signed three documents 
which purported to be receipts for the 
total amount of Rs. 39,750, In the audit 
for the year ending 31st March, 1923, the 
abstraction of these sums from the Com- 
pany’s account by Mr. Beltie Shah, passed 
without comment. So did the curious 
circumstance that Mr. Beltie Shah was sup- 
posed to have paid Mela Ram personally 
insteadof by a cheque on the Company's 
Bank. The Auditors passed the receipt dated 
the 30th of November, 1922 for Rs. 2!,750 
without any enquiry ae to waether there 
were any materials on erder which justified 
those alleged advances. By the 27th of 
August, 1923, something had happened. 
"What it was we do not know. The learned 
Judge assumes that the contractors had re- 
pudiated liability for these advances, but 
there is no evidence of that. 1t seemed how- 
ever good to Mr. Beltie Shah that the entries 
inthe book should be changed. Credit, 
therefore was given to the contractors for the 
sum of Rs. 39,750, and a mysterious account 
headed "Materials purchsed awaiting deli- 
very” was debited with this sum. From 
whom the delivery of materials was 
expected, what the materials were, what 
was their value and the dates upon 
which deliveries were to be made were never 
enquired into by the Auditors in the course 
ofthe audit of the 3lstof March, 1924. Al- 
though 7 months had elapsed since this 
debit of Re. 39,750 was carried into this new 
account, the Auditors never enquired, even 
15 months later whilst the audit was in pro- 
gress, whether any deliveries had been 
made up to the 3ist of March, 1924, or whe- 
her the entry was true or wholly or in part 
fictitious Then pressed upon this matter 
Mr. Hudson gave no reasonable explanation 
for the failure to follow up this entry, 
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“materials purchased, awaiting delivery”, 
but he pointed to a resolution of the 8th of 
December 1924, which some 15 months after 
sanctioned theentry ofthe 27th of August, 
1923. There was some reason to beleive that 
this resolution had its origin in the sugges- 
tion either of Mr. Hudson or one of his 
clerks. The fact is that the assets of the Oom- 
pany have been diminished by Rs, 39,750, 
and the liability to pay this amount or 
to deliver goods of this value is contested 
by the contractors in proceedings which 
are now pending. This is another instance 
in which .we think that loss has been or 
may have been caused to the Oompany by 
a determined policy on the part of the 
Auditors to get through their work as easily 
as possible, and a deliberate abstention on 
their part to examine documents, to think 
over the real meaning of dubious trans- 
actions and to make proper business en- 
quiries. We hold that even if they are to 
beregarded as Officers of the Company 
they, in respect of this matter, committed 
wilful acts or defaults, and as such are 
liable to recoup the Company. We have 
said above that loss has been or may have 
been caused to the Company. Obviously if 
no loss ultimately accrues to the Company, 
the Auditors need not pay this sum of 
money. The Liquidators as we have said 
have commenced proceedings against the 
contractors in respect of this sum of money 
and other matters and a request has been 
made to us that the Auditors should not be 
compelled to pay this amount if they are 
adjudged liable until it has been ascer- 
tained whether or not the contractors were 
liable to the Company, anf had discharg- 
ed that liability. To the extent to which 
the contractors were found liable, and to 
the extent to which they actually discharg- 
ed the liability, it was urged that the 
Auditors should go free. We agree with 
that suggestion, and though we affirm the 
order of the learned Judge that the Audi- 
tors are to compensate the Company to the 
extent of Rs. 39,750, we direct that execu- 
tion for this amount shall be stayed until 
further order. The Liquidators are to be at 
liberty to make an application to discharge 
the stay order hereby granted in respect 
of this sum of Rs.39,75U when the contest 


between themselves and the contractors has . 


been finally decided: (a) adversely to the 
Liquidators, or-(b) in favour of the Liqui- 
dators, and they, after taking all reasonable 
steps to recover the amount, have failed 
wholly or in part to do so. If the Liqui- 
Gators recover a portion of the Rs, 39,750 
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from the contractors, they should then 
apply to the Court giving credit to the 
Auditors for that amount and seeking exe- 
cution as to the balance only. 

The charge contained in para. 10 of the 
application was not pursued before us, and 
therefore, the result of this appeal is that 
we confirm the finding of the learned Judge 
in respect of the three sums, of Rs. 6,250, 
Rs. 13,812- 8-0 and Rs, 39,750 claimed under 
paras. 5,8 and 9,of the Liquidators appli- 
cation respectively as against both the 
auditors and we allow the appeal as regards 
the sum of Rs. 35,000 claimed under para. 6 
of the said application. Execution for the 
sum of Rs. 39,750 is, however, stayed as 
hereinabove ordered. 

We order Mr. Hudson to pay to the Liqui- 
dators costs proportionate to their success 
in this appeal. We declinein the circum- 
stances to award any costs to Mr. Hudson on 
the issue on which he has succeeded. 

4. Decree modified, 


ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 56 oF 1927. 
October 18, 1929. 

Present :—Sir Shah Muhammad Sulaiman 
Kr. Acting Ohief Justice and Mr. Justice 


: Kendall. 
DHURJATI UPADHIYA- —PzAINTIFE 
: —APPELLANT 


versus 
RAM BHAROS PANDE AND orHERS— 


DEFENPANTS— RESPONDENTS. 

Adverse possession— Limited. owner—Person’ in ada 
verse possession acquiring lawful title as limited owner 
—Break of adverse possession, 

N attempted to make a gift of her siridham pro- 
perty to her daughter L and got mutation of names 
effected infavour of L in 1890. L continued in 
possession till 1899 when N died without execut- 
ing a deed of gift as required by law. L was the 
sole heir of N and continued in possession as before 
till 1920 when she died: 

Held, that from the moment L became the sole 
heir and exclusive owner of the property for the 
time being, her previous adverse possession came to 
an end, her possession was that of a Hindu daughter 
succeeding to her mother's stridhan and consequently 
the estate reverted on the death of L to N’s heirs. [p. 
702, col. 2 E 

Ram Bharos Pande v. Dhurjati Upadhiya, 101 Ind. 
Cas. 621, affirmed. T d = 

Varada Pillai v. 
guished. 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Mukerji, dated the 25th 
of March, 1927, and reported as 101 Ind. 
Oas.-621. 

Mr. N. Upadhiya, for the Appellant. 
Messrs. P. L, Banerji and Mukhtar Ahmad, 
for the Respondents. 


Jeevarathnammal (1), distin- 


102 RAM ante 

JUDGMENT.—The property in 
dispute originally belonged to Molai who 
in 1881 put his wife Musammat Nepali in 
possession and got mutation of names 
effected in her favour. It has been assum- 
ed all along that by adverse possession 
Musammat Nepali acquired en absolute 
proprietary interest in this property. The 
property, therefore, became her stridhan. In 
1890 long after the death of her husband 
she attempted to make a gift of this pro- 
perty . in favour of her daughter 
Musammmt, Lakhpati and got mutation of 
names effected in her favour. It is admit- 
ted that Musammat Lakhpati continued in 
adverse possession of this property from 
1890 to 1899 when Musammat Nepali died. 
On the death of Musammat Nepali, her 
daughter Musammat Lakhpati was her sole 
heir. She continued in possession of this 
property as before till her death in 1920. 
Musammat Nepali had not executed a 
registered deed of gift in favour of Musam- 
mat Lakhpati as required by law. 

The plaintiff is an heirof Musammat 
Lakhpati's husband and claims the property 
on the ground that it was the stridhan of 
Musammat Lakhpati which would devolve 
on her own legal heir. On the other hand 
the defendants contest the claim pleading 
that Musammat Lakhpati held a Hindu 
daughter's estate only which reverted to 
the heirs of Musammat Nepali the last full 
owners and that they being the heirs of. 
Molai are entitled to succeed to this estate, 

The first Court dismissed the claim with 
regard to this property and decreed it with 
regard to other properties with which we 
are not now concerned in this appeal. The 
District Judge allowed the appeal’ and 
decreed the plaintiffs’ claim in respect of 
this two annas eight gandas share. On 
appeal alearned Judge ofthis Oourt has 
restored the decree of the first Court. His 
judgment is based on the principle of law 
that where there is a title to which posses- 
' Bion may be traced, it cannot be assumed 
or asserted that the possession was adverse 
and that when the daughter accepted the 
benefit of the inheritance she couldnot say 
that her possession even after her mother's 
death was adverse to her. 

Tt has been laid down by their Lordships 
of the Privy Councilin the case of Varada 
Pillai v. Jeevarathnammal (1) that where a 
person has begun to hold a possession 


(1) 53 Ind. Cas. 901; 18 A. L.J. 274; (1919) M. W, 
N. 724; 10 L. W. 679; 24 O. W. N. 346; 38 M.L. J. 
213,43 M. 244; 2 U.P. L. R,(P. O.) 64; 22 Bom, L, 
R.444 46 L A. 285 P.O). 
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adverse to two co-sharers, and, before the; 
statutory period of limitation, succeeds tò: 
the title of one of the two, his possession 
continues to be adverse, to the other cos, 
sharers though he :has become jointly: 
interested with the latter. In such cases: 
the adverse possession continues even. 
though by succession he acquires title to’ 
joint possession. But the case of aao-sharer’ 
18 different from the preaent case because in, 
that case there is in existence another. 
person who can sue for joint possession or. 
declaration which would at once put an end, 
to the adverse possession. : 

Inthe present case Musammat Lakhpati 
was holding the property adversely against 
Musammat Nepali. On the death of the 
latter she became the sole heir to the estate. 
Her possession could not be adverse against 
any one in the world except herself in- 
asmuch as she alone was entitled to retain 
possession. It is inconceivable that Musam- 
mat Lakhpati's possession could be adverse 
as against herself. There wasno one who. 
could have brought a suit to dispossess 
her, and of course she herself would not 
move in the matter. In these circumstances 
we are of opinion that this case is dis- 
tinguishable from the case of co-sharers 
referred to above and we must hold that 
from the moment Musammat Lakhpati 
became the sole heir and exclusive owner of 
the property for the time being, her pre- 
vious adverse possession came to an end. 
From that time onwards her possession was 
that of Hindu daughter entitled to succeed 
to her deceased mother's stridhan. 

It cannot be disputed that on the death 
of Musammat L&khpatithe property would 
not go to ber own heirs but to the legal heir 
of Musammat Nepali who was the last full 
owner., The plaintiff, therefore, has no right 
to claim this property. The decree of the 
learned Judge of this Court is right and we 
dismiss this appeal with costs including in 
this Court fees on the higher scale. 

A. Appeal dismissed. 





ALLAHABAD HIGH COURT. 
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Present:—Mr. Justice Sen and 
Mr. Justice Niamatullah. 
RAM OHARAN SAHU-—PraiNTIEE 
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versus 
SALIK RAM SAHU AND OTHERS— 
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Civil Procedure Code (Act V of 1908), sse 11, 47, 0, 
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XXI, r. l6—Decree—Applicatiên for execution by 
assignee decree-holder—Omission to object to validity 
of decree—Subseyuent suit to set aside deeree—Res 
judicata—Maintainability of suit—S. 47, Civil Proce- 
dure Code, application of—Insolvency Court, jurisdic- 
tion of, to pass simple money decree. 


Omission onthe part of the judgment-debtor to 


object to the validity of the decree on receipt of 
notice under O. XXI, r. 16, Civil Procedure Code, 
will not preclude him from agitating the question 
in a regulay suit subsequently brought. lp. 704, col. 
1 


Section 47, Civil Procedure Code, is limited to cases 
where the satisfaction of the decree as distinguished 
from the validity of the decree itselfis in question. 
The test tobe applied in determining whether a 
suit is barred under s. 47, 
lief claimed by the plaintiff aims at some- 
thing which refers to discharge or satisfaction of 
the decree, assuming itis a good decree or whether 
the relief claimed is one which, if granted, will nul- 
lify the decree altogether. [p. 704, col. 2.] 


is whether the re- 


. An Insolvency Court has jurisdiction to pass a simple ` 


money decree against a third person fora debt due 
to the estate of an insolvent. Ip. 703, col. 2.] 


‘Second appeal from a decree of the 
District Judge, Azamgarh, dated the 
13th of April, 1926. 

Mr. A. B, Bagchi, for the Appellant. 

Mr. P. L. Banerji, for the Respondents. 

JUDGMENT.—This is a second 
appeal from the judgment and decree 
passed by the learned District Judge of 
Azamgarh setting aside the judgment and 
decree passed by the learned Subordinate 
Judge of that district in a suit brought by 
the plaintiff appellant for a declaration 
that simple money decree dated the 28th of 
May, 1919, passed by the District Judge of 
Gorakhpur in insolveney proceedings in 
favour of the Official Receiver and against 
the appellant was without jurisdiction and’ 
therefore, a nullity and that the property 
of the plaintiff attached im execution of 
2 decree was not liable to attachment and 
Bale. 
"lt appears that the  plaintiff-appellant 
Obtained assignment of two decrees from 
Ramanand and Naurangi who were subse- 


quently declared insolvent by the District . 


Judge of Gorakhpur, The plaintiff appel- 
lant gave à discharge as regards those 
decrees either by receiving payments or 
otherwise relinquishing claim in respect 
of the judgment debt. It is common 
ground that those decrees did not subsist 
on the date on which the District Judge 
passed the decree in question before us. 
The learned District Judge of Gorakhpur 
acting as Judge of the Insolvency Court 
held the plaintiff appellant to be liable to 
the estate of the insolvents Ramanand and 
Naurangi in respect of the amounts re- 
coverable under the decree assigned to the 
plaintiff appellant and passed a simple 
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money decree against him for a sum of 
Rs. 2,831.5-3 in favour of the receiver; 
Raghubir  Pershad, who assigned the 
decree to Salik Ram Sahu, the respondent 
before this Oourt. Thelatter obtained a 
transfer of that decree to a Court in the 
District of Azamgarh where the property 
belonging to the plaintiff appellant is situ- 
ate which was subsequently attached. 
The plaintiff appellant thereupon institut- 
ed the suit out of which the present 
appeal has arisen for the declaratory reliefs 
already detailed. His main attack on the 
right of the defendant No. 2 to execute the 
decree dated the 28th of May, 1919 is that 
the District Judge of Gorakhpur sitting asa 
Judge of the Insolvency Oourt had no 
jurisdiction to passa decree of the charac- 
ter which he did and, therefore, it was a 
nullity and incapable of execution. The 
Oourt of first instance upheld this plea 
On appeal by Salik 
Ram Sahu, the assignee from the receiver, 
the lower Appellate Court agreed with 
the Oourt of first instance as regards the 
decree passed by the insolvency Oourt be- 
ing void having been passed by a Oourt 
having no jurisdiction to pass it, but dis- 
missed the suit on the ground that a cer- 
tain order passed in execution proccedings 
operated as res judicata so as to preleude the 
plaintiff appellant from raising any ques- 
tion with regard to the validity of the 
‘decree. Accordingly, he dismissed the suit. 
The present second appeal has been pre- 
ferred by the plaintiff appellant impugning 
the correctness of the view taken by the 
lower Appellate Court, 

Little need be said on the question as to 
whether the insolvency Court can pass a 
simple money decree against a third person 
asthe question is concluded by a recent 
decision of a Bench of this Court in Letters 
Patent Appeal No, 104 of 1927, Salig Ram 
v. Lachmi Prasad and others, which, it 
should be noted, arose out of a suit refer- 
ring to the same decree as we are concern- 
ed with. In fact, the view taken by the 
Courts below which is supported -by the 
ruling referred to has not been contested 
by the learned Advocate for the respon- 
dents. 

- As regards the question of res judicata 
which the lower Appellate Oourt has 
decided adversely to the plaintiff-appellant 
the facts are these :—When defendant No.1 
transferred the decree passed in his 
favour by the Insolvency Court to the res« 
pondent Salik Ram Sahu the latter applied 
for execution and a notice under O, XXI 
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¥.16 of the Oivil Procedure Code was 
issued to the judgment-debtor, the plaintiff 
appellant. He did not then contest the 
right of the respondent to execute the 
decree on the ground that it was a nullity, 
having been passed without jurisdiction. 
Relying on a judgment of this Court dated 
the 18th of February, 1925, (paper No. 37 O) 
the lower Appellate Court has held that the 
validity of the decree not having been 
questioned at the stage when notice under 
O. XXL, r.16,0fthe Civil Procedure Code 
was issued to the plaintiff appellant, the 
decision implied in the order of thé Court 
directing process of execution to issue, 
namely, that the decree was capable of 
execution, operates as res judicata on the 
same issue arising between the same 
parties in the regular suit. It should be 
pointed out that the property which was in 
question in execution proceedings in which 
notice under O. XXI, r. 16 of the Civil Pro- 
cedure Code was passed has not been 
shown to be identical with the property 
to which the present suit refers. We are 
of opinion that the view taken by the 
lower Appellate Court on the question of 
res judicata cannot be sustained. It may 
be, and we do not feel called upon to decide 
that question, that a subsequent applica- 
tion for execution cannot be objected to if 
the judgment-debtor did not take objection 
to a process of execution previously issued, 
of which notice had been given to him 
under O. XXI, r. 16 of the Civil Procedure 
Code. The question before us is different, 
namely, whether.the omission on the part 
of the judgment-debtor to take objection 
on receipt of notice under O. XXI, r. 16 of 
the Civil Procedure Oode precludes him 
from agitating the question in a regular 
suit subsequently brought. The doctrine 
of res judicata as embodied ins. 11 of the 
Civil Procedure Code does not, in terms, 
apply to orders passed in execution proceed- 
ings, though the principle of res judicata 
is applied to preclude one ofthe parties to 
the execation proceedings from raising a 
question which had been previously raised 
and decided between the parties or should 
be taken to have been raised and decided 
between the parties. Buta question aris- 
ing in à regular suit between the parties, 
otherwise maintainable, cannot be held to 
be barred by therule of res judicata only 
because such question could have been 
possibly raised atsome stage ofthe execu- 
tion proceedings between the parties. The 
question in issue in the present suit was 
pot directly and substantially in issue in 
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any “former Suit" nor was it “heard and. 
finally decided”, as required by e. 110f- 
the Civil Procdure Code, which mustjbe our 
guide in this. Explanation IV of that ` 
section is likewise limited to a matter 
which might and ought to have been 
made a ground of defence or attack in such 
“former suit”, There was no former suit 
in which the question could have been: 
raised. Under these circumstances the 
plea of res judicata must fail. 

It has been argued by the learned 
Advocate for the respondents that the suit 
is barred by the provisions of 8. 47 of the 
Civil Procedure Code. Indeed, in his ar- 
gument bearing on the question of res 
judicata, s. 47 of the Civil Procedure Code 
has been so referred to a3 to indicate that 
he regards the two questions as insepar- 
ably connected. It is clear tous that s. 47. 
of the Civil Procedure Code has no appli- 
cation to the circumstances of the case be- 
fore us. The question which arises be- 
tween the parties to the suit does not relate | 
“to the execution, discharge or satisfaction 
of the decree”, but is one which, if decided 
in favour of the plaintiff appellant, strikes- 
at the very root of the decree whi 
the respondent is seeking to execute. Sev- 
tion 47 is limited to cases where the satis- 
faction of the decree as distinguished from. 
the validity of the decree itself is in 
question. There canbe no doubt that if 
the suit had been instituted immediately 
after the decree was passed by the Insol- 
vency Oourt of Gorakhpur, no plea found- 
edons. 47 of the Civil Procedure Oode 
could be upheld. The fact that the suit 
was instituted after execution proceedings 
had been taken to a certain stage will not 
makes. 47 of the Civil Procedure Code 
applicable, ifit was not so applicable be- 
fore. The test,in our opinion is whether 
the relief claimed by the plaintiff appellant 


. aims at something which refers to discharge 


or satisfaction of the decree, assuming it is 
a good decree or whether the relief claim- 
ed is one which, if granted, will nullify 
the decree altogether. For these reaso 
we are of opinion that the ground on whi 
the plaintiff appellant's suit has been dıs- 
missed by the lower Appellate Oourt can- 
not be upheld. 

Accordingly we allow this appeal, set 
aside the decree of the lower Appellate 
Court and restore that of the Court of first 
instance. The plaintiff appellant will have 
his costs from the contesting respondent 
Salik Ram Sahu. 

Ae Appeal allowed, 
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RANGOON. HIGH COURT. 
FULL BENCH. 
Civit RerEsgENOE No. 9 or 1928. 
Aprii 3, 1929. 
Present :—Sir Guy Rutledge, Kr., 
Chief Justice, Mr. Justice Carr, 
Mr. Justice Maung Ba and 
Mr. Justice Brown. 
September 6, 1929. 
Present :—Sir Benjamin Herbert Heald, 
Kr., Officiating Ohief Justice, 
Mr. Justice Chari, Mr. Justice Das, 
Mr. Justice Mya Bu and 
Mr. Justice Ormiston. 
U PYINNYA AND OTBE&S—APPEILLANTS 


versus 
MAUNG LAW AND ANOTHER— 
RESPONDENT'S. 

Burmese Buddhist Law—Sale of immoveable pro- 
perty to monk, validity of —Rules of Vinaya, effect of 
—Contract Act (LX of 1872), ss. 11, 28—Burina Laws 
Act (XIII of 1898), s. 18. 

Held by the Full Bench (Rutledge, C. J., and Maung 
Ba, J., dissenting), that a sale of immoveable pro- 
perty to a Burmese Buddhist monk is not void on 
the ground that a monk is prohibited by the rules of 
the Vinaya from entering into such pecuniary trans- 
actions. |p. 705, col. 2.] 

' U Tilamka v. Nga Shwe Kan (1 and U Teza v. 
Ma E Gywe (2), overruled. 

The rules laid down by the Vinaya and its com- 
mentaries cannot be treated as ‘law’ except to the 
extent that they are recognised by s.13 of the Burma 
Laws Act, that is in cases where the Court has to 
decide any question regarding Succession, inheritance, 
marriage or caste or any religious usage or institu- 
tion and a Buddhist monk is not, therefore, dis- 
qualified from entering into such pecuniary relations 
by ‘law’, in the sense in which that term is used in 
s. llof the Contract Act. [p. 712, col. 1.] 

A contraet entered into for a secular purpose by 
a monk is not in itself forbidden by law, or of such 
a nature that, if permitted, it would defeat the pro- 
visions of any law, Nor isit immoral or opposed to 
public policy, [p. 714, col. 2; R 715, col. L) 


Reference made by Mr. Justice Carr, 
on 25th October, 1928, in Second Appeal 
No. 24 of 1928, 


ORDER OF REFERENCE TOA 
FULL BENCH. 


Carr, J.—U Shwe Gun befire his 
death disposed of the bulk of his estate by 
deeds of giftin favour of his children, 
but reserved some 22°69 acres of paddy 
land for his maintenance until his death. 
One of the beneficiaries under the deeds 
of gift, was his eldest son, U  Pyin- 
nya, who was atthat time, and still is, a 
Burmese Buddhist monk. Another was an- 
other son, Maung Byaw, father of the plaint- 
iffs-respondents in the present appeal, in 
which U Pyinnya is the principal appellant. 

After U Shwe Gun's death his children, 
including U Pyinnya, raised money by 
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mortgaging the 22:9. acres of: land, toge- 
ther with the land that had been given to 
U Pyinnya, Later the other children, in- 
cluding Maung Byaw, sold the 22°69 acres 
and a piece of garden land to U Pyinnya 
by a registered deed for a nominal con- 
sideration of Rs. 2,000. The actual consi- 
deration wasthat U Pyinnya took over 
liability for the debts incurred and paid 
only Rs. 50 in cash. . 

Maung Byaw has since died and his 
children, the plaintiffs-respondents have 
brought this suit to administer U Shwe 
Gun's estate, claiming among other things 
that the 22°69 acres of paddy land is a part 
of that estate. 


A number of questions arise in the ap- 
peal but the only one on which I feel any 
difficulty isthe question whether the sale 
to U Pyinnya is valid or not. Both the 
lower Oourts have found that it is not valid! 
under tbe authority of the case of U Tilawka 
v. Nga Shwe Kan(1). There is also a deci- 
sion of one Judge of this Court,in U Teza 
v. Ma E.Gywe (2) which supports their 
findings. 

I feel considerable doubt of the correct- 
ness of both of those decisions. In the 
first of them Mr. McOoll, J. O., suggested 
that if the Oontract Act had applied to the 
transaction before him that transaction 
would nave been void under s. 23 of that 
Act as defeating the personal law of the 
pongyt concerned. Inthe second ease U 
Ba, J., held that the transaction was immo- 
ral and, therefore, void. I am strongly in- 
clined to doubt the correctness of both 
propositions. They are based on the pro- 
position that a Buddhist monk is prohibit- 
ed by the rules of his order, as contained 
in the Vinaya, from engaging in such pecu- 
niary transactions. That proposition I do 
not contest, butit seems to me at least 
doubtful whether the rules of the Vinaya 
form a part of the personal law of a Bud- 
dhist monk so as to bring the case within 
8. 23 ofthe Contract Act. And I doubt 
also whether on that ground it can be said 
that either the object or the consideration 
of the agreement can be said to be immo« 
ral The object wasto transfer ownersbip 
of land; the consideration was in part 
payment of money and in part an under- 
taking to pay money; both are in theme 
selves perfectly lawful and moral. Tha 
only immoral part of the transaction was U 


(1) 29 Ind. Oas. 613; U. B. R. (1914-10) II, 61. 
(2) 106 Ind. Oas. 201; 5 R. 626; A.I. R. 1928 Rang, 
3,10. T. 40 Rang. 10. 
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Pyinnya's disregard of the rules of the re- 

ligious order to which he belongs, which 

seems to me a matter between himself and 

his conscience and the heads fof his order 

aoe within the scope of the Contract, 
ct. 

Again itseems tome doubtful whether 
there is any question of a “ religious usage 
or institution " within the ‘meaning of the 
Burma Laws Act, 8, 13. l 

Another question is whether on the facts 
set out the plaintiffs are not estopped from 
questioning the validity of the sale by 
“their father, whose successors-in-interest 
they are. In U Tilawka’s case (1) Mr. 
McColl remarked that even if the plaintiff 
had no title the defendant might be estop- 
ped from denying his title. But he did 
not go further into this question, saying 
that the question was, “a broader one than 
a mere question of title or estoppel.” Ido 
not think that this was a sufficient reason 
for shutting out the question of estoppel. 

In the present case the plaintiffs can 
claim only as heirs of Maung Byaw and if 
Maung Byaw would have been estopped 
from questioning the title of his vendee, U 
Pyinnys, onthe ground ofthe latter's in- 
capacity to contract the plaintiffs also must 
be estopped. 

' I refer thetwo following questions for 
decision by a Full Bench :— 

*(1) Is a sale of immoveable property to a 
Burmese Buddhist monk void on the ground 
that a monkis prohibited by the rules of 
ihe Vinaya from entering into such pecu- 
niary transaction ? 

(2) If such a sale is void is the vendor 
estopped from suing to recover possession 
of the property onthe ground of the ven- 
dee's incapacity to contract" ? 


Mr. Ba Thein, for the Appellants. 
Mr. Ba Tin, for the Respondente, 


OPINION OF THE FULL BENCH. 
. Carr, J.—The first question referred 


“Isa sale of immoveable property toa - 


Burmese Buddhist monk void on the 
ground that a monk ie prohibited by the 
rules of the Vinaya from entering into 
such pecuniary transaction” ? 

The question implies that the rules of the 
Vinaya do prohibit a monk from entering 
into such pecuniary transactions and it 
may further be admitted that a Burmese 
Buddhist monk is subject to those rules in 
that they are rules of conduct by which 
he, as a member of the sangha, should be 
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guided, The real question in issue is whe- 
ther those rules are “ laws." 

The best definition that I know of the 
word “laws "in its judicial sense is that 
“ laws ” are “rules” ofcivil conduct en- 
forced by the State. 

Accepting that definition, a rule of con- 
duct is nota “law” unless it is also en- 
forced by the State, and the rules of con- 
duet prescribed inthe Vinaya are, there- 
fore, laws only if they are enforced by the 
State. To determine whether they are so 
enforced we must turn to 8. 13 of the Burma 
Laws Act, XIII of 1898, which reads :— 

“13. (1) Where in any suit or other 
proceeding in Burma it is necessary for the 
Court to decide any question regarding 
succession, inheritance, marriageor caste, or 
any religious usage or institution. — 

(a) the Buddhist Law in cases where the 
parties are Buddhists, 

(b) the Muhammadan Law in cases where 
the parties are Muhammadans, and 


(c) the Hindu Law in the cases where 
the parties are Hindus, shall form 
the rule of decision, except in 


so far as such law has by enactment been 
altered or abolished, or is opposed to any 
custom having the force of law. 

“(2) Subject to the provisions of sub-s. (1) 
and of any other enactment for the time 
being in force, all questions arising in civil 
cases instituted in the Courts of 
Rangoon shall be dealt with and determined 
according to the law for the time 
being administered by the High Oourt of 
Judicature at Fort William in Bengal in 
the exercise of its ordinary Original civil 
jurisdiction. i 

*(3) In cases not provided for by sut=3, (1) 
or sub-s. (2) or by any other enactment for 
the time being in force, the decision shall 
be according to justice, equity and good 
conscience." 

My view of the effect of that section is 
that from the time ofits enactment the 
rules of Buddhist Law regarding the sub- 
jects specified in sub-s. (1) were adopted by 
the State as the law which it would enforce 
as between Buddhists, but all other rules of 
Buddhist Law were abrogated and ceased 
to be law in the proper judicial sense of 
the word, because the State, by necessary 
implication from the terms of the section, 
declared that it would not enforce them. 

Turning now to 8. 23 of the Contract Act, 
Iam of the opinion that it cannot be said 
that either the consideration or the object 
of the sale of property in question in this 
case was immoral, -The object was the 
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sale of land; the consideration was the pay- 
ment of money ; both are in themselves per- 
fectly moral. The dieregard by U Pyinnya 
of the rules of the Vinaya, by which, as a 
member of the monastic order, he should 
be guided was no doubt in a sense immor- 
al. But that had nothing to do with either 
the object or the consideration of the agree- 
ment. Admittedlya monk may hold pro- 
perty and may receive ib as & gift. The 
object was to transfer land to him and since 
he may hold land there was nothing in that 
object that was immoral. Nor can it be 
said that it is forbidden by law or if per- 
mitted would defeat the provisions of any 
law, In my opinion, therefore, there is no- 
thing to make the transfer void under this 
section. 

In s. 1l.of the Contract Act, we find that 
“every person is competent to contract who 
EEA is not disqualified from con- 
tracting by any law to which he is subject”. 

Under this section, if the monk is dis- 
qualified by law from contracting any con- 
tract entered into by him is void. See Mo- 
hori Bibi v. Dharmodas Ghose (3). 

If the rule of Vinaya under diecussion is 
law I think it would have to be held that 
a monk is disqualified from contracting, 
but if i$ is not law there is no such disquali- 
fication. 

In order to find that the rule is law it 

. would be necessary to find,— 

(i) that it was a rule of Buddhist Law, 
i. e., that it was a rule enforced by 
the State even before the enact- 
ment of the Burma Laws Act; and 

(it) that it is one of the rules of Bud- 
dhist Law which, by s. 13 of that 
Aet the State has declared that it 
will enforce. 

As regards the first point I am not al- 
together satisfied that this rule ever was law 
in the judicial sense. I do not, however, 
think it necessary to go into this question, 
which would involve a very long and diffi- 
cult research. 

“In my opinion the rule is not law because 
it does not come within s. 13 of the Act. 
The question before us is whether a Bud- 
dhist monk is competent to contract or not 
and in my view that is not “a question re- 
garding any religious usage or institution”. 
It is a question regarding contract and the 
effect of s.13 of the Burma Laws Act is, 
as I have said before, to abrogate all rules 
of Buddhist Law relating to contract. 


(8) 301, A.114; 30 0.539; 7 O. W. N. 441; 5 Bom, 
L. R. 421; 8 Sar. P, O, 44 374 (P, O), 
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In my opinion, therefore, a Buddhist 
monk is not incompetent to contract. 

I would say further that even if he were 
held to be incompetent to contract, it 
would be necessary to find further that he 
is legally disqualified tobe a transferee 
within the meaning of s. 6 (h) (3) of the 
Transfer of Property Act. 

The following cases:—Ulfat Rai v. Gau- 
rt Shankar (4), Narain Das v. Dhania (5), 
Munni Ker v. Madan Gopal (6), Munia Ko- 
nan v. Perumal Konan (7) and Raghava 
Chariar v. Srinivasa Raghava Chariar (8) 
furnish ample authority for the proposition 
that a completed sale to a minor is valid 


‘in spite of his incompetence to contract. 


The grounds on which the decisions pro- 
ceed are equally applicable to the case of 
person incompetent for other reasons to 
contract. 

The sale would, therefore, be void only if we 
could find that a monk is legally disquali- 
fied to be a transferee. Now it is admitted 
thata monk may hold property such as 
paddy land, and that he may be a transferee 
of such property by way of gift. It cannot, 


‘therefore, be held that the rule in question, 


even if it be law, disqualifies him from be- 
ing a transferee. 

I would, therefore, answer the first ques- 
tion referred in the negative, 

On that answer the second question does 
not arise but I am satisfied that if the first 
question were answered in the affirmative’ 
there could be no estoppel. 

Brown, J.—I concurin the judgment 
of my brother Oarr. 

Maung Ba, J.—Mr. Justice Carr has 
referred the two following questions for de- 
cision by a Full Bench :— 

(1) Is a sale of immoveable property to a 
Burmese Buddhist monk void on the 
ground that a monk is prohibited by the 
rules of the Vinaya from entering into such 
pecuniary transactions? 

(2) If such a sale is void is the vendor es- 
topped from suing to recover possession of 
the property on the ground of the vendee's 
incapacity to contract? 

He has made the reference because he 
doubted the correctness of the proposi- 
tion laid down in the case of U Tilawka v. 
Nga Shwe Kan (1) and in that of U Teza v. 
Ma E Gywe (2). 


(4) 11 Ind. Cas, 20; 33 A. 657; 8 A. L. J. 670. 

(5) 35 Ind. Cas. 23; 38 A. 154; 14 A. L. J. 65. 

(6) 31 Ind. Cas. 792; 38 A. 62; 13 A. L. J. 1084, 

(7) 26 Ind. Cas. 195; 37 M. 390. 

(8) 36 Ind. Cas. 921; 40 M. 308; 31 M. L. J. 575; 20 
ML, T. 407; (1916) 2 M, W. N. 363 (F. 3). 
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-In U Tilawka's case (1) a Buddhist monk 


sought to redeem a mortgage effected by: 


him. The question considered in that case 
was whether a Buddhist monk was capable 
of entering into a valid contract such as a 
mortgage for his own personal profit. Mr. 


McOoll, J. O., answered the question in the - 


negative. 

In U Teza’s case(2) another Buddhist monk 
sought to recover possession of a house 
bought by him with borrowed money. I 
held that the monk could not succeed in 
his suit. 

Both the decisions were based upon the 
principle that the transaction in both cases 
offended thepersonallaw of Buddhist monks, 
viz, Vinaya a code of disciplinary rules 
laid down by Lord Buddha for the sangha. 

. Section 11 of the Indian Contract Act 
deals with competency to con- 
tract and it mentions three disquali- 
fications,  inamely, (1) infancy, (2) 
insanity and (3) special disqualifications by 
personal law. Section 23 of the same Act 
deals with unlawful considerations. A con- 
sideration which the Court regards asim. 
moral or opposed to public policy is unlaw- 
ful. So also is a consideration which is 
` forbidden by law or is of such a nature that 

if permitted would defeat the provisions of 

any law. 

Mr. Justice Oarr has expressed a doubt 
whether the rules of Vinaya forma part 
of the personal law of a Buddhist monk so as 

' to bring a case within s. 23, Contract Act, 

and also whether on that ground it can be 
said that either the object or the consider- 
ation of an agreement is immoral. It can- 
not be disputed that an agreement that 
would defeat the provisions of Hindu Law or 
Muhammadan Law or Buddhist Law would 
be unlawful within the meaning of s. 23. 
A contract, to give a son in adoption in 
consideration of annual allowance to the 
natural parents would defeat the provieicns 
of Hiudu Law and a suit will not lie to 
recover any allowance on such a contract. 
Upon the same principle an agreement 
between a Muhammadan husband and his 
wife for a future separation is void, So also 
js a contract between a Buddhist husband 
and his first wife not to givethe second 
wife of equal etatus any share in the let- 
tetpwa property. 

In the case of Maung Shwe Ton v. 
Maung Tun Lin (9) the Thathanaba- 
ing has clearly stated that a matter 
concerning  TaGhans which involves a 


(9) 49 Ind. Cas. 317; 9 L. B. R. 220 at pp, 281, 244: 
Ji Bur, L. T.161 (F. B.) ER 
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dispute about” property either between 
monks themselves or between monks on the 
one hand and laymen on the other would be 
decided according to the five books of Vinaya 


'and that the authority of the Dhammathats 


is not recognised. Ofcourse the comment- 
aries, viz., Atthakathas, Tikas and Candhan- 
dana are consulted for help in the interpre- 
tation of texts in the Vinaya. 

The Vinaya contains rules promulgatetl by 
Lord Buddha from time to time as occasions 
arose. One of the rules prohibitsa rahan 
from having sexual intercourse. It follows 
that amonk cannot enter into a valid con- 
tract of marriage—why because it will de- 
feat the provisions of his Vinaya. If a 
monk contracts witha woman that he will 
marry her as & rahan and live with her as 
man and wife without leaving the order 
and breaks his contract, can the woman sue 
him for damages for breach of contract? 
Certainly not, as the contract is unlawful. 
Itmay be argued that the contract is un- 
lawful because it is immoral. Why im- 
moral? Itis immoral only because Vinaya 
prohibits sexual intercourse in the case of a 
rahan. Marriage in itself is not immoral for 
in some religions ministers of religion can 
marry. 

Since Dhammathats are not applicable 
to rahansand since Vinaya applies to them 
it follows that the latteris their personal 
law. The rules of Vinaya may even be 
viewed in the light of Oustomary Law or 
customs having the force of law. 

- Now what does the Vinaya. say about buy- 
ing and selling? In the first book of Vinaya, 
namely, Parajkam, thereis a rule deal- 
ing with "Kyaweikkaya" (buying and sel- 
ling). It is said that‘while Buddha was resid- 
ing at the Zetawun monastery in Thawutti a 
rahan and a parabaik exchanged robes, This 
was reported to Buddha. He condemned the 
transaction and made this rule: “A rahan 
who does buying and selling is guilty of 
nissagi:pacittayam." The rahan can escape 
from the consequences of this sin only by 
confession and discarding the thing, 
Buddha applied this rule to all things from 
kyaungs downto the most insignificant 
things such as soap powder and tooth-pick. 

A layman entering the order "dies a 
civil death.” He severs himself from the 
world and is divested of all he possessed 
in the world. Cansuch a man who has taken 
the vows tolead a holy life in accordance 
with the Vinaya employ himself as a 
layman while he is still a rahan and trans- 
act business for his personal-benefit in vio- 
lation of Vinaya, his personal law, and be 
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permitted to enforce or to reap the benefits 
of contracts which would defeat that law. 
I would certainly say no. Such conduct on 
the part of the rahan is immoral from the 
pointof view of Buddhists, and morality 
i8 buta relative term, What appears to 
be moral aecording to one religion may not 
be se according to another. For the 
Buddhists, a rahan who violates his Vinaya 
isan “alijji” and his conduct in violation of: 
Vinaya is immoral. 
I hold that Vinaya is the personal law of 
& Buddhist monk within the meaning of s. 13 
of the Burma Laws Act so as to bring a case 
within s. 23 of the Contract Act and that 
his buyingandselling for his own benefit 
offends that law and is immoral. So I would, 
therefore, answer the first question in the 
‘affirmative. I wish to make it clear that 
this answer is to berestricted to transactions 
of a purely secular nature unconnected 
with religion. A monk may accept a re- 
ligious gift in accordance with Vinaya. 
Of course the party dealing with him is 
protected by the provisions ofs. 65 of the 
Contract Act, Ifthe monk has received any 
advantage under such acontract heis bound 
to restore it or to make compensation for 
it to the person from whom he received it. 
As regards the second question about 
estoppel, the answer depends upon whether 
the rahan is the buyer, or whether he is 
the seller. 1f he is the buyer, as inthe 
present case, he being the party under 
disability to buy, there can hardly be any 
question of his being induced to buy by 
misrepresentation that he was under no 
such disability. But if be is the seller and 
if he has induced the other party to buy 
under the belief that he was under no dis- 
ability tosellhe would certainly be estop- 
ped from denying his capacity to sell. I 
would, therefore, answer this question in 
the negative. 


Rutledge, C. J.—I have had the ad- 
vantage of reading the judgment of my bro- 
ther Maung Baand I agree with the con- 
clusion which he has reached in this case. 

Section ll of the Indian Oontract Act, 
1872, says:— 

“Every person is competent tocontraet 
who isofthe age of majority according to 
the law to which he is subject, and who is 
of sound mind, and is not disqualified from 
contracting by any law to which he is 
subject.” 

Then arise the following questions: (a) Is 
the Vinaya a law within the meaning of this 
section? (6) Are Burmese Buddhist monks 
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‘subject to the Vinaya? (c) Does observance 


of the. provisions ofthe Vinaya render it 
impossible for Burmese Buddhist monks to 
enter into contracts for purely secular 
purposes ? 

Probably the most important of these 
questions is the first. The question is asked 
in what way are the provisions of the Vinaya 
more in the iposition of thelaw of the land 
then the provisions of the great monastic 
orders of the Christendom such as the Be- 
nedictines or Dominicans. The analogy at 
first seems plausible to minds formed under 
the Western modern systems of jurispru- 
dence which do not recognise any personal 
laws as exceptions to the universal law of 
the land applying to all the inhabitants of a 
nation. But it was not always so in the West. 
If the question had arisen in the middle 
ages it would in all probability have come 
before an Ecclesiastical Court and the re- 
gulations of the particular order would 
have been given the force of law. Section 
11 clearly on the qnestion of capacity to 
contrast throws us back upon the personal 
laws governing the parties, The Oourt 
has to consider—is one of the parties dis- 
qualified from contracting under his per- 
sonal law. As pointed out by a Full Bench 
of five Judges of the late Ohief Oourt in 
Maung Shwe Ton v. Maung Tun Lin (9): 
"The Vinaya and its commentaries form 
partof the Buddhist Law and where the 
devolution of the property ofa pongyi is 
concerned, it seems right that this branch 
of the law should govern the decision." 

There are many other cases where the 
Courts for a long series of years have treat- 
ed the Vinaya as the part of Burmese 
Baddhist Law which governs the monk- 
hood, but as this Full Bench ruling is so 
specific, I do not think it necessary to refer 
to them. 

I would consequently answer (a) and (b) 
in the affirmative. With regard to (c) from 
the quotations in the judgment of my 
brother Maung Ba and of the late Mr, 
McOoll in U T4lawka v. Nga Shwe Kan (1) 
the;Vinaya not only forbids monks from 
entering into contracts unconnected with 
the religious life, but contemplates that 
they are utterly incapable of go doing 
having died a civil death. 

My brother Carr considers that this refer- 
encs raises merely a question of contract 
andno; a question regarding any religious 
usage or institution, aud if it is not,s. 13 of 
1898, abrogates all 
rules of Buddhist Law relating to contract. 
1 am unable to agree with him on thig 
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point. It will not be denied, Ithink, by 
anyone fhat the fraternity of the yellow 
robe isa religious institution, Usage is 88 
- nearly as possible a synonym for custom. 
The provisions of the Vinayaare the reli- 
gious usages governing the religious insti- 
tution of the Buddbist monkhood. The 
question then whether the religious usages 
governing a monk render him incompetent 
to enter into a contract for secular purposes 
must, in my opinion, be considered by the 
Court by virtue of s. 13 of the Burma Laws 
Act. Itisconsequently 3 part ofthe Bud- 
dhist Law enforced by the Stateand these 
religious usages must be examined for the 
purpose of ascertaining whether the monk 
is “disqualified from contracting by any 
law to which he is subject” (6.11 Indian 
Contract Act). As I have already said in 
my opinion the Vinaya considers that a 
monk is utterly incapable of entering into 
contracts unconnected with the religious 
life and I accordingly answer:(c) in the 
affirmative, and, in my opinion, he is equal- 
ly disqualified whether he , purports to be a 
transferor or a transferee. 
+ Throughout this judgment I have taken 
the reference to be limited to transactions 
for a secular or personal and not for a reli- 
gious purpose, It has been pointed out to 
me that the question referred does not so 
limit the reference. In my opinion it 
oughtto beso limited. The judgments of 
the late Mr. McOoll and Mr. Justice Maung 
Ba from which Mr. Justice Carr dissents, 
did not question that a monk was compe- 
tent to contract fora purely religious object 
and so there isno controversy with regard 
to such contracts. lf we turn to s. 23 of the 
Indian Contract Act, we find that this deals 
with the lawfulness of the consideration or 
object of the agreement. While I think 
that the question naturally comes under 
the head of capacity to contract, it may be 
considered also as the offering of any con- 
sideration by a monk of a worldly nature 
not connected with the religious life or the 
object of which is to cause. worldly gain of 
a personaland not a religious nature to 
accrue toa monk. Thus stated it is forbid- 
den by the Vinaya and is of such a 
nature that if permitted it would defeat the 
provisions of the Vinaya and a: Oourt ap- 
plying the principles of the Vinaya would 
be justified in regarding it as immoral. 

I accordingly answer the firat question in 
the affirmative. 

For the reasons given by my brother 
Maung Ba, I answer the second question in 
the negative. 
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[The Judges being equally divided in 
opinion, the case was heard again by Heald, 
Offg. O. J., Chari,J., Das, J., Mya Bu, J., 
and Ormiston, J.] 


Heald, Offg. C. J.—The relevant 
facts of this case are shortly as follows:— 

Shwe Gun had several children and 
before his death he executed certain deeds 
of gift-by which he distributed his estate 
among his children, reserving only 2269 
acres of paddy land for his own maintenan- 
ce during life and for the expenses of his 
funeral when he died. This area of 22°69 
acres was part of a holding of 46°69 acres, 
the other part of which had been given by 
registered deed of gift to his eldest son U 
Pyinnya, a Buddhist monk, When Shwe 
Gun died, his children, including U Pyin- 
nya, mortgaged the whole of that holding 
in order to raise money for the funeral, and 
not long afterwards the rest of the children 
sold to U Pinnya by registered deed what- . 
ever interest they still had in the 22°69 
acres, 

Now the children of one of Shwe Gun's 
sons, Maung Byaw who has since died, 
claim administration of Shwe Gun's estate 
by the Court, and theirtsuit raises ques-. 
tions of the validity of the giftjof 24 acres to 
UPyinnya and ofthe validity of U Pyin- 
nya’s purchase of the rights of the other 
heirs in the 22°69 acres. 


The learned Judge of this Court who 
dealt with the case on appeal came to the 
conclusion that the gift to U Pyinnya was 
valid, and with his decision on that point 
we are not now céncerned. 


On the question of the validity of U 
Pyinnya's purchase of the rights of the 
other children the learned Judge said that 
he felt some difficulty. Both the lower 
Courts had found that the purchase was 
invalid on the authority of the cases of 
U Tilawka v. Nga Shwe Kan (1) and U Teza 
v. Ma E Gywe (2), but the learned Judge 
said that he felt considerable doubt ofthe , 
correctness of those decisions. He accord- 
ingly referred the following two questions 
for decision by a Full Bench:— 

(1) Is a sale of immoveable property to a 
Burmese Buddhist monk void on 
the ground that a monk is pro- 
hibited by the rules of the Vinaya 
from entering into such pecuniary 
transactions ? 

(2) If such a sale is void is the vendor 
estopped from suing to recover 
possession of the property on. the 
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ground of the vendee's incapacity 
to contract? 

The reference came before {a Bench of 
four Judges, including the learned Judge 
who had decided U Teza’s case (2) and the 
Bench was equally divided in opinion. 


The refererice has, therefore, been heard 
before a Full Bench of five other Judges. - 

The provisions of law which it seems to 
be necessary to consider in connection with 
the first of the two fquestions referred are 
8.llofthe Contract Act which says that 
every person is competent to contract who 
is of the age of majority according to the 
law toiwhich he is subject and who is of 
sound mind and is not disqualified from 
contracting by any law to which heis sub- 
ject; s. 23 of the Contract Act which says 
that the consideration or object of an agree- 
ment is lawful unless it is forbidden by any 
law or is of such a nature that if permitted 
it would defeat the provisions of any law or 


the Court regards it as immoral or opposed 
to public policy, that in these cases the con- 
sideration or object of an agreement is said 
to be unlawful and that every agreement of 
which the object or consideration fis unlaw- 
ful is void; and s. 13 of the Burma Laws 
Act which says that where in any suit or 
other proceeding in Burma it is necessary 
for the Oourt to decide any question regard- 
ing succession, inheritance, marriage or 
caste or any religious usage or institution 
the Buddhist Law in cases where the 
parties are Buddhists shall form the rule of 
decision, except in so far as such law has by 
enactment been altered or abolished or is 
opposed to any custom having the force of 


Jaw. 


The cases to which it is necessary to refer 
in addition to those already mentioned are 
the following, namely, Ma Pwe v. Maung 
MyatTha (10) and Maung Shwe Ton v. 
Maung Tun Lan (9). 

The earlier of these two cases :is import- 
ant because it introduced for the first time 
in Burmese Buddhist Law the idea that a 
Buddhist monk is civiliter mortuus, and 
that idea, which I consider to be mistaken, 
hae, in my opinion, been the cause of much 
of the subsequent misunderstanding. The 
question for decision in that case was whe- 
ther a Buddhist monk has power to make a 
gift of property which he owned before he 
became a monk, and it was held that when 
a monk enters the order he divests himself 


(10) U. B. R. (1897-01) 54. 
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of all his property, except, of course, thé 
articles which a monk is permitted to pos- 
sess, and that, therefore, the monk in that 
case was no longer owner of the property of 
which he purported to make a gift. 

The latter case is important because it 
has been relied on for the proposition that 
the Vinaya and its commentaries form 
part of the Buddhist Law and that where 
the devolution of the property of à monk is 
concerned it seems right that this branch 
of thelaw should govern the decision. 
All that need bs said about that case is that 
it was a case of succession or inheritance in 
respect of which unders. 13 of the Burma 
Laws Act Burmese Buddhist Law is the 
law which is to be applied, and that it had 
no connection with contract. 

In theScase of U Tilawka v. Nga 
Shwe Kan (1 a Buddhist monk 
sued to redeem certain property which 
he had joined in mortgaging, and 
the defence was raised that being a monk 
he could not be owner of the land. The 
Court said that the question raised was a 
broader one than & mere question of title or 
estoppel and was whether a Buddhist monk 
is capable of entering intoa valid contract 
such as a mortgage for his personal profit, 
The mortgage in that case was made at a 
time when the Indian Contract Act was not 
in force in Upper Burma, but the learned 
Judicial Commissioner said that if the 
Contract Act had been in force at the time 
thealleged mortgage would have been void 
80 far as the monk was concerned under s. 
23 as defeating his personal law, and that 
although the Contract Act could not be ap- 
plied, as the question for decision was one 
regarding religious usages, the Buddhist 
Law must form the rule for decision and it 
must be held that the alleged mortgage was 
void just as it would be held that a Bud- 
dhist monk could not contract a valid mar- 
riageor sue for restitution of conjugal 
rights so long as he remained in 
the priesthood. The proposition in 
that judgment which seems to me to be 
open to doubt are the statement that 
ihe making or redemption of a mortgage 
bya monk is a matter of religious usage, 
and the suggestions that such a transaction 
would defeat the provisions of law. 

In U Teza’s case (2) a Buddhist monk sued 
to recover immoveable property which had 
been conveyed to him by way of sale, and 
a defence was raised that being a monk, 
he could not own secular property. The 
learned Judge who decided the case said: 
“It is needless to say that it has generally 


Wd 


been accepted that a Buddhist layman em- 
bracing religious life dies a civil death”, 
andin support of that statement he cited the 
case of Ma Pwe v. Maung Myat Tha (10). As I 
have already said I do not accept that view. 
Healso cited with approval the decision 
in U Tilawka's case(1) which I have dealt 
with above and he held that because by 
the rules of his order a Buddhist monk is 
prohibited from engaging in worldly trans- 
actions the monk's purchase of the house, 
which was the subject of that suit, was 
void by reason ofthe provisions of s. 93 of 
the Contract Act relating to agreements 
the consideration or object of which is 
forbidden by law, or is of such a nature 
that if permitted it would defeat the pro- 
visions of any law or is regarded by the 
Court as immoral or opposed to public 
policy. 

The learned Judge adhered to that view 
in dealing with the present reference, and 
said that he held that the Vinaya is the 
personallaw of a Buddhist monk within 
ihe meaning of s. 13 of the Burma Laws 
Act so as to bring the case within s. 93 of 
the Contract Act and that his buying and 
selling for his own benfitis immoral. 

The contrary view was taken by Mr. 
Justice Oarr and I accept his view and 
have little toadd toit. It seems to me 
that matters of contract cannot be regard- 
ed as matters of religious usage, and that, 
therefore, Burmese Buddhist Law does not 
apply to them by reason of the provisions 
of s. 13 of the Burma Laws Act, I do not 
think that the rule of conduct applicable 
to Burmese Buddhist monks are “law” to 
which a monkis subject in respect of mat- 
ters of contract because they are not the 
law which is to be enforced by the 
Courts. For similar reasons I do notthink 
that the object or consideration of such an 
agreement as that with which the present 
reference is concerned is forbidden by law 
or is of such a nature thatif permitted it 
would defeat the provisions of any law or 
ought to beregarded by the Courts as 
immoralor opposed to public poliey. To 
put the matter shortly, I would say that I 
do not regard the Vinaya or its commen- 
taries as “law” except to the extent that 

they are recognised as law by s.13 of the 
Burma Laws Act, that is in cases where 
the Court has to decide any question of any 
religious usage or: institution and that 
because I hold that in a suit regarding the 
validity ofa sale to a monk the Court has 
not to decide any question of religious 
usage or institution, I do not regard- the 
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Vinaya or its commentaries as the "law' 
applicable in such a suit. 

I would, therefore, answer the first ques- 
tion in the negative, and onthat answer 
the second question does not arise. 

I would direct the respondents :Maung 
Law and Ma Myaing to pay the costs of 
this reference, Advocate's fee to ke ten 
gold mohurs, 


Chari, J.—I concur in the reasoning of 
Oarr, J., and the answers given by him, and 
have nothing to àdd to what he has said in 
his judgment. I agree to the proposed 
order for costs. 


Das, J.—I agree with the judgment de- 
livered by Carr, J., and have nothing fur- 
ther to add. I also agree with the propos- 
ed order for costs. 


Mya Bu, J.—The idea of a Buddhist 
monk entering into pecuniary transactions, 
such as buying and selling for secular 
purposes, is opposed to the rulesof con- 
duct promulgated by the Buddha, by which 
Buddhist monks profess to be governed 
and which are contained in the Buddhist 
sacred literature called the Vinaya, and 
the first question in this reference recog- 
nizes thatsuch rules prohibit Buddhist 
monks from entering into such transac- 
tions, 

The rules in question are contained in 
ss. 18, 19 and 20 of Patimokkha Nissaggiya 
Pakittiya,and run as follows :— 

“() Whatsoever bhikkhw shall receive 
gold or silver, or get some one to receive it 
for him or allow it to be kept in deposit 
for him—that is a Pakittiya offence in- 
volving forfeiture. 

(ii) Whatsoever bhikkhu shall engage in 
any one of the various transactionsin which 
silver is used—that is a Pakittiya offence 
involving forfeiture 

(iii) Whatsoever bhikkhu shall engage 
in any one of the various kinds of buying 
and selling—that is a Pakittiya offence 
involving forfeiture.” . 

A monk who infringes any of these rules 
is guilty of Nissaggiya Apat, and he may 
be pardoned for itif he confesses to it 
and discards the property acquired by the 
transaction. 

The first point for consideration is whe- 
ther, in view of the provisions of 8. 13 (1) 
of the Burma Laws Act, the Vinaya forms 
the rule of decision ofthe first question in. 
this reference, and resolves itself into whe- 
ther the question as to validity of a sale of 
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immoveable property to a Buddhist monk 
for secular purposes isa question regard- 
ing a religious usage or institution. 

If the question for decision be as to the 
effect of a sale toa Buddhist monk on his 
membership of the order, oras to the pen- 
alties to which he is liable as such member 
or as toe whether the property acquired by 
him is capable of being held by him for 
his personal enjoyment or for the benefit of 
the religious order in general, it may then 
be said to bea question regarding a re- 
ligious usage or institution. No such or 
‘analogous question is raised by this refer- 
ence. A saleis a pure matter of contract, 
and I fail to see that this reference gives 
rise to a question regarding a religious 
usage .or institution, 

The provisions of law with reference to 
which the questionis to be decided are 
contained in ss. 11 and 23 of the Indian 
Contract Act, 1872, In my opinion the 
correctness of the definition of the term 
“law” adopted by Carr, J., is not open to 
question. From this it follows that the 
rules of conduct:in question cannot be 
deemed to be "laws" unless they are en- 
forced by the State. According tos. 13 (1) 
ofthe Burma Laws Act they are not en- 
forced by the State except in cases in 
which questions regarding any religious 
usage orinstitution arise. A sale being a 
pure matter of contract the rules in ques- 
tion cannot be said to be enforced by the 
Statesince the enactment of s. 13 of the 
Burma Laws Act, aud it appears from the 
fact that the Dhammathats collected in 
8. 409 of the Kin Wun Mingyi's Digest lay 
down certain rules regarding the disposal 
of property acquired by a monk by agricul- 

-ture or trade, or by usury, that these rules 

were not enforced by the State except in 
cases of apurely ecclesiastical nature, even 
before the passing of the Burma Laws Act. 
For these reasons I hold that a Buddhist 
monk is not disqualified from contracting 
by law within the meaning of s.11 of the 
Indian Contract Act. 

The questions which arise with reference 
to 8, 23 are whether the consideration or 
the object of the sale under consideration is 
forbidden by law, or is of such a nature 
that, if permitted, it would defeat the pro- 
visions of any law, or isimmoral. 

The foregoing remarks show that neither 
the consideration nor the object of the sale 
can be deemed to beforbidden by law, or 
to beofsucha nature that it would defeat 
the provisions of any law. 

It remains to consider whether itis im- 
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moral. The mere fact that an act issinful 
does not show thatit is immoral. The 
offences falling within the class of Nissag- 
giya Pakittiya are not the heaviest of the 
offences under the Vinaya. The heaviest 
offences are the Paragika, ¿consisting of 
four offences by the commission of which 
a monk becomes ipso facto excluded from 
the order,:They are :— 

(i) Murder ; 

(ii) Theft; 

(iii) Sexual intercourse ; and 

(iv) False profession of attainment of 
arahat-ship. ; 

The direct result of the commis- 
sion of any of these four offences is that 
the offender ceases to be a monk and is no 
longer eligible for ordination. It is true 
that a Buddhist monk who has taken the 
vows of poverty and who professes to have 
abandoned the pleasures of the world, 
taking part in worldly transactions, such as 
buying and selling, is not an edifying 
spectacle. On the other hand, it is equal- 
ly true that for very many years the 
Burman Buddhist monks’ vows of poverty 
sit lightly on him, Nissaggiya Apat isnot 
an unpardonable sin, 

I agree with the following remarks of Mr. 
Justice Twomey in Maung Shwe Ton v. 
Maung Tun Lin (9):— 

“We find individual monks infringing 
the Vinaya rules by holding paddy lands 
andthe Burmese Buddhist Law books 
recognize the practice.” 

The Full Bench in that case very perti- 
nently remarked, “that the rigid monastic 
rule contemplated in the canonical text 
has long since become only a pious memory 
and a Counsel of perfection." 

In all these circumstances I sea no good 
ground for holding that either the object 
or the considerationof a sale to a Buddhist 
monk is immoral within the meaning of 
8. 23 of the Indian Contract Act. 

Forthe above reasons Iwould answer the 
first question in the negative. Asa Bur- 
man Buddhist I would loath to see Bud- 
dhist monks indulge in worldly transac- 
tione, and would have liked to preserve the 
rulings in U Tilawka v. Nga Shwe Kan 
(1) and U Teza v. Ma E Gywe (2). If iadi- 
vidual monks take advantage of the non- 
interferences by tae civil laws of the State 
in their practice of taking part in wordly 
transactions, they willlose not only the 
veneration of the laymen but also the 
brotherly regard of their puritan brethren 
and also lower the tone of purity and 
reverence of the Buddhist monkhood in the 
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‘estimation of the public. However, since 
this Court has to administer the law as it 
stands, I am: constrained to dissent from 
the rulings in these cases and to give the 
firat question in this reference the answer 
which I have proposed. 

As pointed out by the Full Bench of 
the Chief Court in Shwe Ton's case (9), 
“if reform is desirable,...if must come 
from within the order itself or must 
be brought about by pressure of lay Bud- 
dhist opinion.” 

' Since my answer to the first question in 
this reference isin the negative, the second 
question does not call for an answer. 

I agree to the proposed order in respect 
of the costs of this reference. 

Ormiston, J.—Two questions were 
referred by Oarr, J., for decision by a Full 
Bench :— 

“(1) Isa sale of immoveable property 
to a Burmese Buddhist monk 
void on thei ground that a monk 
is prohibited by the rules of the 
Vinaya from entering into such 
pecuniary transactions ?: 

(2) If such a sale is void is the vendor 
estopped from suing to recover 
possession of the property on the 
ground of the vendee’s incapacity 
to contract ?” i 

Oarr, J., with whom Brown, J, con- 
curred, answered the first question in the 
negative, and, if necessary, would have 
been prepared to hold that there wasno 
estoppel. Maung Ba,J., with whom Rut- 
ledge, O.J., agreed in a separate concurring 
judgment, answered the first question in 

. the affirmative butagreed’ with Oarr and 
Brown, JJ., in holding that the answer to 
the second question should be in ‘the 
negative. The Court being equally divid- 
ed on the first question, the reference was 
further heard bya Full Bench differently 
constituted. 

. The facts so far as material, are set out 
with sufficient particularity in the order 
of reference of Carr, J., whose reasoning in 
the answer to the first question is so cogent 
thatl have little to add to what he has 

‘said. As pointed out by the learned 
Chief Justice,itis not questioned that a 
monk has capacity to contract fora purely 
religious object andthe reference should 
be taken as limited to transactions for a 
secular or personal and not for a religious 
purpose. . 

The answer to the first question appears 
to depend on the construction to be placed 
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to any question regarding succession, in- 
heritance, marriage or easte, or any religi- 
ous usage or institution, the “Buddhist Law 
in cases where the parties are Buddhists 
shall form the rule of decision.” The section 
clearly contemplates that unless the ques- 
tion does fall within’ the category, the 
Buddhist Law isnotto form the rule of 
decision. It is immaterial, therefore, whe- 
ther by therules of the Vinaya a monk is 
prohibited from entering into the trans- 
action, or whether, prior to the passing of 
the Aet, those rules would, in such a case, 
have been enforced as laid by a Civil Oourt. 
They may be binding on a monk in foro 
conscientie, but unless they fall within 


the ambit of the sub-section, they are not. 


to be enforced as law by a Civil Court. 
The only ground on whichit can be sug- 
gested thata sale of immoveable property 
to a Buddhist monk is covered by the ;sub- 
section is that it isa question relating toa 
religious usage or institution. I 4agree 
with my brother Oarr in holding that the 

reference involves merely a question of 

contract and does not involve a question 
relating to a religious institution or usage. 

It is, to my mind, immaterial that a monk 

is a member of a religious institution, whose 
rules forbid him to enterinto a particular 
contract. The] question before us is not 
in regard to the institution itself, but whe- 
thera member of it may contract. To 

describe a rule whereby he is forbidden 
to enter into a particular class of contract, 
as a religious usage is to give a strained 
and unnatural emeaning to that expres- 

sion. : 

Section ll of the Indian Oontract Act, 


omitting immaterial portions, enacts that . 


every person is competent to contract who 
ie not disqualified from contracting by any 
Jaw to which he is subject. If it be the 
case, as I have held, that the rule of the 
Vinaya under which a monk may not 
enter into a contract fora secular purpose 
is not arule to be enforced by a Civil 
Court, it is not a law to which he is subject. 


So far as this section is concerned, there- . 


fore, a monk is not disqualified from enter- 
ing intoa contract and a sale of land to 
him is not void. 

The applicability of 8.:23 of the Indian 
Contract Act, rendering void an  agree- 
ment of which the consideration or object’ 
is unlawful, remains to be considered. It 
follows from what I have said that a con- 


tract entered into fora secular purpose by . 


on 6, 13 (1) of the Burma Laws Ac amonkis not in itself forbidden by-law, 
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would defeat the provisions of any law. 
It ig suggested that it is immoral or op- 
posed to public policy. In my view it is 
neither. Itcan only be immoral on the 
ground that the monk in entering into it 
violates an obligation which is binding on 
his conscience. Ifthis be so, every con- 
tract entered into by a man against the 
dictates of his conscience would be immoral. 
To so hold would be to reduce the law to 
an absurdity. On the question of public 
policy, I would say that it is the policy of 
the law to promote rather than to restrict 
freedom of contract. 


I would answer the first question in the. 


negative. Thesecond question does not 
arise and, in my opinion, should not be 
answered. 

The decisions of the Court of the Judici- 
al Commissioner, Upper Burma, in 
Tilawkav. Nga Shwe Kan (1) that a Bud- 
dhist monk is prohibited by his personal 
law from engaging in any monetary trans- 
action and ofthis Court in U Teza v. Ma 
E. Gywe (2), that a purchase of property by 
a Buddhist monkis contrary to his per- 
sonal law and is immoral within the mean- 
ing of s. 23 of the Indian Contract Act, 
should, in my view, be overruled. 

The respondents will pay the costs of 
the reference, Advocates’ fees ten gold 
mohurs. 

A. Reference answered in the negative.. 


RANGOON HIGH COURT. 
CORIMINAL Reviston No. 100-B or 1929. 
August 5, 1929. 

Present :—Mr. Justice Baguley. 
MAUNG SAN MYIN—APPLICANT 
versus 
EMPEROR—OppositE Parry. 

Burma Excise Act (V of 1917)— Opium Act (I o 
1878), ss. 9 (c), 14, 15, 16—Evidence Act (I of 1872), 
ss. 26, 146, 158—Excise Officer, whether ‘Police Officer’ 
— Admission to Excise Officer, admissibility of—Rules 
as to search, whether apply to seizures—Seizure in 
transit—Non-observance of rules—Validity of con- 
viection—Examination of witnesses—Calling witnesses 
to prove bad character of other witnesses, legality 


An Excise Officer appointed under the Burma 
Excise Act of 1917, is not a Police Officer and 
an admission made to him is not inadmissible in 
evidence (p. 716, col. 1.] 

Venkataraman Chetty v. King-Emperor (1), treated 
as no longer law. | 
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Section 16 of the Opium Act applies to 
made under ss. 14 and 15 of thes hid Act aa 
to seizures of opium in transit. Seizure of opium 
in transit need not, therefore, be made in accord- 
ance with the rules for searches under the Criminal 
Procedure Code. [p. 716, col. 2.] 

When an article to be seized is on the move and 
has nolocale it may be impossible to get witnesses 
of the locality to witness its seizure. [ibid.] 

: Dictum.—Though persons who make a search 
illegally may render themselves liable to be sued 
for damages, the illegality of the search does nos 
affect the question whether the person whose house 
was illegally searched has committed an offence ‘if 
property mn rd legally be possessed, is 
actually found during the search. 3 9. 

717, col. 1.] - Hook ma. 

Queen- Empress v. Taw Aung (5), followed. 

Ma Htway v. Emperor (6), not followed. 

It is permissible under s. 146, Evidence Act, to 
eross-examine a witness as to his credit but when 
questions have been put to him to impeach his 
ordi mad he has anawersd them, the examination 
Oo: rther witnesses to disprove his i 
allowed. [p. 717, col. 1.) icc 

Soon is of the Evidence Act does not allow 
evidence of witness’ general bad c 
brought in, [bid] = aa kN 
. It is quite contrary to the Evidence Act to try to 
impeach a witness by means of contradictory state- 
ments made unless the contradictory statement is put 
to him in cross-examination. [p.i717, cols, 1 & 2.) 


Oriminal revision from an order of the 
Sub-Divisional Magistrate, Amarapura, in 
Criminal Trial No. 14 of 1929. i 


JUDGMENT.—The applica 
been convicted under s. 9 (0) of eO 
Act by the Sub-Divisional Magistrate 
Amarapura, and his appeal having been 
dismissed by the Additional Sessions 
Judge, Mandaiay, he now comes to this 
Court in revision. The case against him 
is that certain Excise Officers having receiv- 
ed information that he had opium to dispose 
of, arranged by means of emissaries to buy 
the opium from him through a dummy 
purchaser. The first attempt to arrange 
a meeting between the accused and the 
dummy purchaser proved abortive. The 
next night the dummy purchaser was sent 
outina car to wait near the Myitnge 
Railway bridge, Excise Officers remained in 
hiding close by, and it was arranged that 
as soon as events proceeded far enough to 
warrant a rush, the lights of the car were 
to be switched on. The two emissaries 
were sent off to bring the accused to the 
spot with the opium. After waiting for 
some time one of these men came to the 
car with the accused, and purchaser asked 
whether he had a sample of the opium 
with him. This was produced and the 
purchaser said he would pay and told the 
driver to switch on his lights. On the 
lights being switched on the two Excise 
Inspectors who were in hiding close by 
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rushed up, a Sub-Inspector of Excise who 
had been standing close to the car disclos- 
ed himself, and the accused was arrested, 
On asking him where the opium was he 
stated that it was in a boat in the river 
close by; so thejInspectors went down to 
the boat, Asthey arrived & man who was 
in the boat threw four tins overboard and 
followed them into the river himself and 
got away. Thetins were recovered from 
the water and found to contain opium, In 
the boat were found a gun and a cartridge- 
belt belonging to the accused; and it is said 
that when arrested the accused said that 
he had brought evil on himself as he had 
intended it to others, having intended to 
sell the opium first and then arrest the 
purchaser. 

The evidence in support of the case, as I 
have pointed out above, consists of the 
. Btatements of the two Excise Inspectors, 
the statement of the ward headman whom 
they took with them as a witness, the 
statements of the two  emissaries who 
were sent out to bring the accused with the 
opium to the spot, and the statement of 
Maung Sv, the taxi owner. 

* * * * * 

It has been argued that an admission 
made to an Exciee Officer is notadmiesible: 
for this there is direct authority in 
Venkataraman Chetty v. King Emperor (1). 
This ruling was quoted to the trying Magis- 
trate, but as against that he referred to 
two Indian cases. viz, Crown v. Wazir 
Singh (2) and Ah Foong Chinaman v. 
Emperor (8), Had the trying Magistrate 
looked “into the Acts a little more 
closely he would have seen that Excise 
Officers are now appointed under the 
Burma Excise Act, V of 1917. The judg- 
ment in Venkataraman’s case (1) was 
delivered in 1898 and then the present Act 
was not in force. In those days all Excise 
Officers were swornin as Police Officers 
because the old Act did not give them the 
necessary powers of arrest, search, grant- 
ing bailandsoon. The Act of 1917 gives 
all these powers direct to the Excise Officer 
as Excise Officer, and they are no longer 
Police Officers. Their position appears to 
have been assimilated to the position of 
Excise Officers of Bengal: Therefore, 
Venkataraman’s case (1) must be regarded 
as out of date and no longer binding. 


(1) U. B. R. (1907-09) 1. 

(2) 44 Ind. Cas. 588; 3 P. R. 1918 Or; 19 Cr.L. J. 
364; 133 P. L. R. 1918. 

(3) 48 Ind. Cas. 504; 46 C. 411; 22 C. W, N. 834; 28 
C. L. J. 105; 20 Or, L, J. 24. 
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that the search did not comply with the 
provisions of s. 103, Criminal Procedure 
Oode, and, therefore, the accused must be 
acquitted. This argument is really entire- 
ly beside the point. 
Opium Act says that all searches under 
8.14 ors. 15 shall be in accordapce with 
the provisions of the Code of Oriminal 
Procedure. Section 14 refers to searches 
in a building, vessel or enclosed place: 
I donot regard a dugout asa vessel from’ 
this point of view, andit is quite clear 
that these things when searched are 
intended to be regarded as more or less 
for the time being fixtures. If they 
have no locale, it is impossible to get 
witnesses from the locality. Section 15 
has two clauses: the first refers to seizures 
in any open place or in transit; the second 
refers to searches of persons. There was 
no search in the present case. It is true 
that the form applicable to searches was 
utilized; but according to the facts as 
given by the prosecution it was a case of 
a seizure of opium in transit, and s. 16 
of ihe Opium Act does not say that 
seizures of opium in transit must be 
made in accordance with the rules for 
searches under the Code of Criminal 
Procedure. The first witness Mr. Lynam, 
Excise Inspector, answered his question 
in eross-examination more or less correctly; 
he says that s. 103 in his opinion would 
only apply to searches made inside 
houses and dwelling places. His senior 
offücer, Mr. Paul, is not quite Bo correct. 
It ie, however, quite manifest that when 
the article to be seized is on the move 
and has no lIccale it may be impossible to 
get witnesses of the locality to witness its 
seizure, 

It is not necessary for the decision of 
this case, therefore, to decide whether 
a person can be convicted on the 
result of a search which did not comply 
with s. 103, Criminal Procedure Code. 

There are divergent rulings on the point. 
In Mi Hauk v. King Emperor (4) it was held 
by Hartnoll, J. [following Queen Empress 
v.Taw Aung (5)] that persons who make a 
search illegally render themselves liable 
to be sued for damages for this illegal 
action, but that this illegal action does 
not affect the question whether the person 
whose house was illegally searched has 


JO 4L B. R. 121; 14 Bur, L. R, 203; 7 Or L, J, 
(5) P. J. L. B. 367, 


Section 16 of the- 
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committed an offence if property is actually 


» found during the search, whose possession 


constitutes an offence. On the other 
hand, there is an unofficially reported 
ruling of the High Court Ma Htway v. 
Emperor (6) in which Young, J., [who 
argued in Mi Hauk’s case (4) for the Crown 
before Hartnoll,J.] held that because a 
search did not comply with the provisions 
of s. 103, Oriminal Procedure Oode, the 
conviction must be set aside. It must be 
noted, however, that in this case there 
was Do appearance on behalf of the Orown 
and the judgment itself is an exceedingly 
short one. My own opinion is that Hartnoll, 
J.s ruling is correct. There seems to be 
no officially . reported ruling of this High 
Court on the point, 

I hold that the seizure of the opium was 
regular, and that the admission by the 
aecused when arrested was admissible. 

There is another point to which I would 
call the attention ofthe trying Magistrate. 
The accused when called on his defence 
devoted a good deal of time to discrediting 
the two excise spies, Maung Pyant and 
Ba San. Several witnesses were called to 
depose to the bad character of these two 
men; some said that they do not work and 
some say they eat opium, keep prostitutes 
and so on. All this evidence is en- 
tirely irrelevant and. should never 
have been .allowed by the trying Magis- 
trate. If he will refer to the ‘Evidence 
_ Act, 88. 146 to 153, he will see how witnesses 

are allowed to be tested for their veracity. 
. Section 146 relates to cross-examination : 
it is permissible under instructions to 
cross-examine a witness as to his lack of 
work, his habits of consunfing opium or 
his livings on the profits of a brothel; but 
when those questions have been put, the 
examining Counsel has got to take the 
answers, and the examination of fuither 


witnesses. to disprove his answers is not ' 


allowed, save as shown ins. 153. The 
credit of witnesses may be impeached also 
under s. 155, but s. 155 does not allow 
evidence of a witness’ general bad character 
to be brought in. An attempt wae also 
made to discredit some of the other 
witnesses, by filing on May z3 the evidence 
given by these. witnesses in another case, 
Thelast witness for the defence had his 
evidence recorded on April 30, and ii is 
quite contrary to the Evidence Act to try 
to impeach a witness by means of con- 


. (6) 86 Ind. Oas. 475; 4 Bur. L, J.2; A.I. R. 1925 
‘Rang. 205; 26 Or. L. J. 827, 
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tradictory statements made unless the 
contradictory statement is put to him in 
eross-examination and these copies of 
depositions should not have been accepted 
by the Magistrate, but I find them filed as 
exhibits. 


I would also note one other point. AsI 
have stated, the main defence of the accus- 
ed is that the excise party went to arrest 
somebody else and having allowed that 
person to escape they turned round and 
accused him of being the owner of the 
opium. Mr. Lynam stated that whereas the 
actual seizure was made on February 21, 
he had his information on January 5 and 
had duly reported his action in connection 
with that information in his official diaries, 
and he offered to produce his diaries. At 
this point the Magistrate makesa note “U 
Ko Ko Gyi (accused’s Advocate) objected to 
thé admission ofthe diary extracts in evi- 
dence as irrelevant and that is all that is 
on the record about the diaries" The 
Magistrate should either have definitely ad- 
mitted them or rejected them and not have 
left the matter undecided merely noting 
that the defence objected. No grounds are 
given why these extracts from the diaries 
should have been irrelevant and of course 
it isimpossible to say. without seeing 
them whether they were or were not; but 
the defence is that the case was got 
up against the accused on February 18, 
and it would certainly appear in the 
highest degree relevant to show that the 
excise department were working the case 
up against this particular man for more 
than & month previously. 


I see no reason, to interfere in revision 
and, therefore, dismiss this application. 


A. Application dismissed, 
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RANGOON HIGH COURT. 
SPEOLAL SECOND OIVIL APPEALS 
Nos, 85, 86, 87 oF 1927. 
August 7, 1929. 
Present:—Mr. Justice Brown 
MAUNG KYI AND oTHERS—APPELLANTS 
versus 
MA SHWE BAW —HzsPONDENT. 

Muhammadan Law—Marriage—Essentials of valid 
marriage—Offer and acceptance—Ceremonies—Pre- 
sumption from cohabitation, EM | 

Under the Muhammadan Law ib is essential to 
the validity of a marriage that there should be a 
proposal made by or on behalf of one of the 
parties to the marriage, and an acceptance of the 
proposal by or on behalf of the other, in the pre- 
sence and hearing of two male or one male and 
two female witnesses, who must be sane and adult 
Muhammadans. The proposal and acceptance must 
both be expressed at one meeting ; a proposal made 
at one meeting and an acceptance made at another 
meeting do not constitute a valid marriage. But no 
religious ceremony is necessary at all and although 
it may be customary to call in a Moulvi for the 
purpose ofcelebration, it is not necessary to doso 
for the purpose of a valid marriage. [p. 718, col. 
2. 


4 


arriage can be presumed from a long course of 
cobabitation{ and living together as husband and 
wife and fee ue A ot A the children as 
the legal children. [p. 719, col. 2. 

Khajah Hidayut Collah v. Rai Jan Khanum (1), 
Habibur Rahman Chowdhury v. Altaf Ali Chowdhury 
(2, Imambandi v. Mutsaddi (3) and Aklemannessa 
Bibi v. Mahomed Hatem (4), referred to. 

Second appeals from the judgments of 
the District Court Thayetmyo in Civil 


Appeals Nos. 77, 78, 79 of 1928. 


Mr. E. Maung, for the Appellants. 
Mr. Rafi, for the Respondent. 


JUDGMENT.—The main question in 
issue in these appeals is whether the ap- 
pellant Ma Ohit May we legally married to 

ood, the deceased. 
genre: to Ma Chit May, Dawood first 
eloped with her and then took her to the 
house of his mother Ma Shwe Baw. wa 
Chit May herself was a Burman and had 
hitherto been a Buddhist. But when she 
reached Ma Shwe Baw’s house, a Moulvi 
was called in and she was first of all con- 
verted to Muhammadanism and was then 
fromally married to Dawood according to 
Muhammadan Law. After that, she and 
Dawood lived together as husband and 
wife until his death. She now has two 
children by him, one aged about 8 and the 

er about 5. . 
P Most of the facts alleged by Ma Chit 
May areadmitted. It is admitted that Ma 
Obit May and Dawood lived together as 
husband and wife. Ma Sa Ki, the daughter 
and agent of the respondent Ma Shwe Baw, 
says that Ma Chit May and Dawood were 
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living as man and wife for about nine. - 
yearsand'during that period there was no- 
thing against her character. She also says:. 
“T have treated the children of Dawood as 
my nephew and niece.” Ma Shwe Baw 
herself, giving evidence, says: “They were 
living as husband and wife in my house 
P Ene They were living as man and 
wife forlabout nine years. The two children 
are the son and daughter of Dawood. Ma Chit 
Mai performed the formalities of the 
Muhammadan custom as I have done now. I 
treated her as my daughter-in-law during 
her coverture with Dawood and I consider 
his children as my grand-children. My son 
Dawood treated Ma Chit Maias his wife 
and her children as his children,” It is 
also admitted by the respondent that the 
ceremony of conversion to Muhammadanism 
did take place. 

The only dispute is as to whether the 
formalities required by Muhammadan Law 
for a valid marriage were observed. Ac- 
cording to the principles of Muhammadan 
Law by D. F. Mulla, ninth edition, para. 
196, it is essentiel to the validity of a 
marriage that there should be a proposal 
made by or on behalf of one of the par- 
ties to the marriage, and an acceptance 
of the proposal by or on behalf of the 
other, in the presence and hearing 
of two male or one maleand two female 
witnesses, who must be sane and adult 
Muhammadans. The proposal and accept- 
ance must both be expressed at one meet 
ing; @ proposal made at one meeting and 
an acceptance made at another meeting do 
not constitute a valid marriage. 

It is admitted that no religious ceremony 
is necessary at all and although it may 
be customary to call ina Moulvi for the 
purpose of celebration, it is not necessary 
to do so for the purpose of a valid marris 
nge. 

In the case of Khajah Hidayut Collah v. 
Rai Jan Khanum (1), the following pass- 
ages from the works of Mr. Macnaghten 
on Muhammadan Law are cited and apparen- 
tly approved :— ` ; 


“The Muhammadan lawyers carry this dis- 
inclination (that is against bastardizing) 
much further; they consider it the legi- 
timate of reasoning to infer the existence 
of marriage from the proof of co-habita- 
tion.” “None but children who are in 
the strictest sense of the word spurious 


(1) 3 ML A. 205 at p. 317; 6 W.R.52; 1 Sai 
P, G.J, 282; 1 Suth, P. C.J. 197; 18 E. R. 519, 
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are considered incapable of inheriting the 


Q7 estate of their putative father. The evi- 


dence of persons who would, in other cases, 
be considered incompetent witnesses i8 
` admitted to prove wedlock, and, in short, 
where by any possibility a marriage may 
be presumed, the law will rather do so 
than bastardize the issue, and whether a 
marriage be simply voidable or void ab 
initio the offspring of it will be deemed 
legitimate." 4 

Jt had not been proved in that case 
that a ceremony of marriage had been gone 
through; but it was nevertheless held that 
there had been a legal marriage. 

In the case of Habibur Rahman Chow- 
dhury v. Altaf Ali Chowdhury (2), their 
Lordships of the Privy Council remark, 
with reference to Muhammadan Law, “the 
term ‘wife’ necessarily connotes marriage; 
but, as marriage may be constituted with- 
out any ceremonial, the existence of a 
marriage in any particular case may be 
an open question. Direct proof may be 
available, but if there be no such, indirect 
proof may suffice.". Their Lordships pro- 
ceeded to point out that the presumption 
to be drawn from such. indirect proof 
may berebutted but that unless and until 
it is rebutted the presumption must prevail. 
The question of the; Muhammadan Law of 
marriage was also considered by their Lord- 
ships of the Privy Council in the case of 
Imambandi v. Mutsaddi (3). In that case 
their Lordships found that the oral tes- 
timony regarding the solemnization of 
marriage was unsatisfactory but that the 
marriage was nevertheless proved by the 
subsequent acknowledgment by the hus- 
band of the legitimacy of his children, At 
page 889* of the Report the following pass- 
age occurs :— 

“In the absence of any statutory provi- 
sion making compulsory the registration of 
Muhammadan marriages, the Indian Courts, 
in case ofa dispute as to the factum of 
a marriage, are usually left to discover, or 
attempt to discover, the truth from a mass 
of conflicting and often very unsatisfactory 
evidence of witnesses; 


(2) 60 Ind. Cas, 837; 48 I. A.114 at p. 120; 40 M. 
J. 510; 33 O. L. J. 479; 19 A. L. J. 414; 23 Bom. 
.R.636; (1921) M. W. N. 366; 29 M. L. J, 354; 14 
` W.175; 26 O. W.N, 81; 48 C. 856; A. I. R. 1922 
. C. 159 (P. C.). 

(3) 47 Ind. Cas. 513; 45 C. 878; 35 M. L. J. 422; 16 
-L. J. 800; 24 M. L. T. 330; 28 C, L. J. 409; 23 C. 
JN. 50; 5 P. L. W. 276; 20 Bom. L. R. 1022: 
999) M, W. N. 91; 9 L. W. 518; 45 L A. 73 


s 
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There are a number of other cases in 
which the principle has been followed that 
marriage between a husband and wife can 
be presumed from along course of co-habita- 
tion and living together as husband and 
wife and from acknowledgment of the 
children as the legel children. 

In the case of ‘Aklemannessa Bibi v. 
Mahomed Hatem (4), the High Court of 
Oaleutt& held that as pointed out in 
Wilson’s Digest of Anglo-Muhammadan 
Law, although neither writing nor any 
religious ceremony is necessary to the 
validity of a marriage contract: “words of 
proposal and acceptance must be uttered 
by the contracting parties or their agents 
in each other’s presence and hearing and 
in the presence and hearing of two male 
or one male and two female witnesses, who 
must be sane and adult Moslems, and the 
whole transaction must be completed at 
one meeting.” But the question as to the 
necessity forinsisting on these requirements 
when there was strong evidence of subse- 
quent living together as man and wife was 
not discussed. Norhave I been able to 
find any case in which it has been held 
that, although a man and woman have 
been living together as husband and wife 
for & large number of years and have 
always treated each other as husband and 
wife and have always been looked on as 
husband and wife, the marriage is invalid, 
ifin fact the proposal and its acceptance 
has not taken place in a formal manner. 

It is at any rate quite clear from the 
rulings that once proof has been given 
suchas has been given in this case as to 
co-habitation and repute, the burden is on 
the person who denies the marriage to prove 
that it did not take place. 

In the present case there was no obstacle 
to the marriage. Admittedly Ma Ohit 
May was converted to Muhammadansim 
Can it, therefore, be held as proved on 
the evidence that the requirements of the 
Muhammadan Law as to offer andacceptance 
did not take place? Ma Ohit May herself 
says on this point that when the Moulvi 
came to the house Ma Shwe Baw and Ko 
Esoof requested the Moulvi to convert her 
and then perform the marriage ceremony 
according to Muhammadan Law, “Then T 
was converted by the Moulvi. He also 
asked me if I agreed to marry Dawood 
Dawood and I had to reply thrice saying 
that I agreed to marry Dawood. Dawood was. 
also asked if he agreed to marry me and 


(4) 31 O. 849 at p. 850; 8 C. W. N, 705, 
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he had also to reply thrice that he agreed 
to marry me. Then the Moulvi -gaye mea 
cup of sherbat saying that it was 'thitsoge". 
The :Moulvi, Forozorali, himself has been 
called. He says that he converted Ma Ohit 
Mai but denies that Dawood and Ma Chit 
Mai were legally married. He does not 
explain what he means by saying that they 
were not legally married; nor has he defini- 
tely denied that theyjformally agreed to the 
marriage in the presence of witnesses and 
it may be that by a ceremony of marriage 
he had in mind some special rite such as 
would ordinarily be followed in such cases. 
It is difficult to imagine a case in which the 
evidence of cc-habitation and repute could 
be stronger than in this case. Ma Ohit 
May came tothe house and was formally 
converted to Muhammadanism. She was 
accepted by her mother-in-law and has 
admittedly been treated by her mother-in- 
law as the legally married wife of Dawood 
ever since. She and Dawood lived toge- 
ther as husband and wife for nine years. 
It is admitted by the very relatives who 
now challenge the jlegitimacy of the mar- 
riage that she behaved in every way asa 
wife, that she was looked on asa wife by 
them, that her children were treated as 
Dawood’s children and that they had no 
complaint whatsoever to make as to her 
conduct as a wife. Her children are quite 
elearly treated as Dawood's children; and 
the evidence to rebut the presumption 
arising in the circumstances would have to 
be very strong indeed before the Court 
could come to a conclusion “bastardizing” 
the issue. — 

It must be remembered that the marriage 
is alleged to have taken place some nine or 
ten years before the witnesses gave evi- 
dence and the production of oral evidence 
as to what tock place would bematter 
of great difficulty. In the circumstances 
Lam not satisfied that it has been proved 
substantially that the requirements 
of the Muhammadan Law as to proposal and 
acceptance were not satisfied in the present 
case. I, therefore, hold that Ma Chit May 
was legally married to Dawood and that her 
children are legitimate. 
` It is suggested on behalf of the respon- 
dent that even if this be so Ma Shwe Baw is 
nevertheless an heir under the Muhammadan 
Law. That would appear to becorrect; but 
in none of the cases has Ma Shwe Baw's 
claim ever been based on her right as one of 
several heirs. 

In the first case she has sued to havea 
deed of sale by Ma Ohit May of property 
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which belonged to Dawood set aside, Her 


- case as set forth in her plaint was that Ma. 


Obit May was not married to Dawood and 
had no right whatsoever to transfer the 
property. It may be that Ma Ohit May had 
no power to transfer the rights of her minor 
children and it may also be that the transfer 
would be subject to the claims of Ma Shwe 
Baw as one of the heirs of the estate. But 
these were points which were not xaised in 
the lower Courts. Ma Shwe Baw’s suit was 
dismissed by the trial Court. Although 
there wasan appealin the District Court, 
the appeal was not taken on these grounds. 
That Ma Shwe Baw was not entitled toa 
cancellation of the registered deed is clear. 
The suit was based on the claim .that Ma 
Chit May was not entitled to deal with the 
property at all and that the deed was 
wholly void. I am not satisfied that there 
is sufficientreason for allowing Ma Shwe 
Baw to raise a fresh case in this appeal, 

As regards the other two cases, in one of 
them, Ma Shwe Baw suesfor possession of 
certain jewellery. This claim of hers must 
obviously fail on the finding that Ma Chit 
May was the wife of Dawood. 

The third caseis asuit by Ma Chit May 
and her children against Ma Shwe Baw for 
recovery of household furniture and cloth- 
ings. These properties were apparently in 
the possession of Ma Ohit May and her 
children after her husband’s death and have 
since reached the possession of Ma Shwe 
Baw because Ma Ohit May went into her 
house to live and took the properties with 
her. She and her children are therefore 
merely suing for properties which they. 
allege have been wrongfully taken from 
their possession by Ma Shwe Baw. In this 
case also it was never suggested in either 
of the lower Courts that even if Ma Ohit 
May were the wife of Dawood, the suit must 
fail because Ma Shwe Baw was also an heir 
and here tool do not see sufficient reason 
for allowing afresh case to be made in this 
Court. 

The result is thatgl allow all these appeals 
and I set aside the decree of the District 
Court in each case and restore thatof the 
trial Oourt in each case. The respondent 
will pay thecosts ofthe appellants in all 


three Couris, 
A. Appeals allowed, 
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LAHORE HIGH COURT. 
Szoonp Oivit APPEaL No. 255 or 1924. 
October 24, 1929. 

Present :—Justice Sir Alan Broadway, 
Kr., and Mr. Justice Agha Haidar, 
Firu GOBIND PARSHAD-WAZIR 
SINGH—Derenpints — APPELLANTS 
versus 
RAM NATH AND ANOTHER— PLAINTIFFS 

—R3PONDENTS. . 

Contract Act (IX of 1872), s. 108, Exception 1— 
Contract for sale of goods—Delivery of Railway 
Receipt, whether amounts to delivery of goods. 

A contract for sale of goods provided that the 
buyer was to take delivery of the Railway Receipt 
from a Bank against payment. The buyer took the 
Railway Receipt on payment but, on going to take 
delivery, found that the goods had been lost. He 
returned the Railway Receipt to the seller and sued 
the latter for recovery ofthe amount he had paid 
tothe Bank for obtaining the Railway Receipt. 
There was nothing to show that the Railway 
Receipt related to the goods contracted for: 

Held, that delivery of the Railway Receipt was not 
tantamount toa delivery of the goods and the plaint- 
iff was entitled to recover. [p. 722, col. 1.] 


Second appeal from a decree of the 
District Judge, Delhi,dated the 22ad Oc- 
tober, 1923, affirming that of the Subordi- 
` nate Judge, Second Class, Delhi, dated the 
21st May, 1923. l 

Mr. J. N. Aggarwal, for the Appellants. 

Mr. Mehr Chand Mahajan, for the Re- 
spondents. 


JUDGMENT. 

Broadway, J.—This second appeal 
_ has. arisen out of a contract entered into in 

Delhi between Ohhuana Mal-Hem Ohand 
and Gobind Parshad-Wazir Singh, It is 
based on two documents, Exhibit P-1, 
dated the 22nd November, 1916, from 
Gobind Parshad- Wazir Singh to Ohhunna 
Mal-Hem Ohand. Under this contract 
Onhunna Mal-Hem Chand undertook to 
buy and Gobind Parshad Wazir Singh 
undertook to sell twenty bales of mulis at 
certain rates agreed upon. It was agreed 
by the parties that the Railway Receipts 
for the relative consignments were to ba 
taken from the Bank, after intimation of 
arrival by the buyer, 4. e, Ohhunna Mal- 
Hem Ohand, against payment ofthe amount 
‘due for that consignment. ‘fhere is no 
dispute as to nineteen out of the twenty 
bales contracted for. The Railway Receipt 
purporting to relate to the 20th consign- 
ment was paid for by Ohhunna Mal-Hem 
Ohand, but, on presentation to the Railway, 
it was ascertained that the goods could not 
be delivered as. they had been lost. The 
Railway Receipt was promptly returned to 
Gobind Parshad-Wazir Singh who wrote to 
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the buyers on the: subject and received a 
letter in reply pointing out that this Rail- 
way Receipt apparently did not relate to 
the goods ofthe contract, Neither party 
took any steps to bring the Railway Oom- 
panies to book. Limitation expired so far 
a8 the Railway Companies were concerned, 
and then Chunna Mal.Hem Ohand institut- 
ed this suit to recover a sum of Rs. 1,072 
odd being the amount paid for the Railway 
Receipt tothe Bank, together with interest 
thereon, and damages, 

The Oourts below having decreed the 
plaintiffs’ claim the defendants Gobind 
Parshad- Wazir Singh have come up to this 
Court in sscond appeal and it has been 
urged on their behalf by Mr. Jagan Nath 
Aggarwal that the conclusions arrived at. 
by the Oourts below contravene certain 
legal principles. He urged that the contracts 
for delivery were completed when the Rail- 
way Receipts were handed to the plaintiff- 
respondents on payment, and it was further 
contended that the prineiples contained 
in 8.108 ofthe Contract Act ands. 91 of 
the same Act were applicable and entitled 
the appellants to have the suit dismissed. 
Reference was madeto Ramdas Vithaldas 
Durbar v. Amerchand & Co. (1) where their 
Lordships of the Judicial Committee ex- 
pressed certain views relating to the pro- : 
visions of s. 108. it was contended by 
Mr, Jagan Nath that a Railway Receipt 
was covered by the lst Exception to s. 108 
and was on avery similar footing to a Bill 
of Lading. I have no quarrel with the de- 
cision oftheir Lordships of the Judicial 
Committee, but it seems to me that they do 
not decide what Mr. Jagan Nath claims. 
The contract, which is to be ascertained 
from thetwo documents Exs, P-1 and D-1 
seems to me toleave no doubt whatever 
that the delivery of the document, that is 
to say the Railway Receipt, was not intend- 
ed to be sufficient or to be synonymous 
with the delivery ofthe goods. That seems 
to me indieated by the fact that the appel- 
lants in Ex. P-1 specifically referred to the 
fact that the plaintiff-respondents were to 
take delivery of the Railway Receipt against 
payment to the Bankand then it goes on 
to provide that ifthe taking of delivery 
of the goods (uprant uthao) was delayed 
aftersuch payment the plaintiff-respond- 
ents would ba responsible for,and charg- 


(1) 35 Ind. Cas. 954; 40 B. 630; 200. W.N. 1182. 
1916) 2 M. W. N. 110; 18 Bom. L. R. 670; 20 M. L. T; 
4; 31 M. L. J. 541; 4 L. W. 342; 14 A. L. J. 1045; 
P. O. 214; 240. L. J, 320; 43 I. A, 161; 32 
$ J. 
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ed with interest and demurrage. The 
fact that prior to the payment to the Bank 
and Receipt of the Railway Receipt any 
demurrage that might be payable was not 
to be paid by the plaintiff-respondents 
seems to me to indicate that the intention 
ofthe parties was that the property in the 
goods was not to pass as soon as the goods 
were delivered to the Railway at Karachi. 

Further it seems to me that a point 
taken by Mr. Mehr Chand Mahajan must 
prevail. He urged that the learned Dis- 
trict Judge held specifically that ‘‘ there 
was nothing to show that the Railway Re- 
ceipt in this case covered the goods con- 
tracted for.” Assuming for the moment 
that Mr. Jagan Nath's contention is cor- 
rect and that delivery of the Railway Re- 
ceipt amounted to delivery of the goods, 
it must be admitted that the Railway Re- 
ceipt must be shown to relate to the goods. 
That is a pure question of fact and has 
been found against the appellants. It has 
been urged that there is evidence on the 
record to show that the goods which were 
handed overto the Railway at Karachi 
were goods relating to the contract and 
were the goods referred to by the Railway 
Receipt. Admittedly, however,these witnes- 
ses are all witnesees living in Delbi who 
do not say that they were at Karachi 
when the goods were handed over to the 
Railway and it cannot, therefore, be said 
that the learned District Judge is wrong 
in saying that“ there was nothing to show 
that the Railway Receipt in this case 
covered the goods contracted for.” 

In these circumstances I would dismiss 
the appeal with costa. 
. Agha Haidar, J.—I agree that the 

finding of fact quoted above is fatal to the 
appeal. 


R. L. Appeal dismissed. 


LAHORE HIGH COURT. 
Szoonp Oi1viL ÀPPsaL No. 1739 oF 1929. 
January 2, 1930. 

... Present:—Mr. Justice Tapp. 
BUDH SINGH AND aNcTHER scns OF JODH 
SINGH—DerenpanTs—A PPELLANTS 


versus 
BUDH SINGH son or DIAL SINGH— 
PLaInTIFF— RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 100— 
Punjab Courts Act (VI of 1918), s. 41—Second 
appeal—Appeal heard by Court not competent io 
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1211.0, 1930 . 
hear—Second appeal, if lies—Provincial Small Cause 
Courts Act (IX of 1887), Sch. II, Art. 83 (I)— 
Suit for damages for personal injury, whether small 
cause suit. ` 

Where a Court not competent to entertain and 
decide an appeal does so, the decision of that Oourt 
is clearly contrary to law and a second appeal is 
competent from the decree of that Oourt. 

A suit for recovery of damages for bodily in- 
juries caused by the defendant to the plaintiff is 
not a small cause suit, . 

Second appeal from a decree of the Senior 
Subordinate Judge, Amritsar, dated the 
27th May, 1929, affirming that of the 
Subordinate Judge, Fourth Class, Ajnale, 
District Amritsar, dated the llth March, 
1929. 


De. Nand Lal, for the Appellants. 
4 Mr. Din Dyal Khanna, for the Respon- 
ent. 


JUDGMENT.—Budh Singh, son of Dyal 
Singh, a Mehra of Sagtu Nangal in the 
Amritsar district, sued Budh Singh, Natha 
Singh and Sohan Singh (three brothers) for 
recovery of Rs. 500 as damages for personal 
bodily injuries caused to him by the three 
defendants. The plaintiff was awarded a 
decree for Rs. 250 against the defendants 
Budh Singh and Sohan Singh. The defend- 
ants Badh Singh and Sohan Singh prefer. 
red an appeal against this decree and the 
second defendant Natha Singh against 
whom no decree bad been passed, also 
appealed claiming Rs. 30 on account of 
damages on the ground that he had been 
needlessly made a party. The plaintiff 
Budh Singh also preferred an appeal claim- 
ing enhancement of the damages awarded 
from Rs. 2:0 to Rs. 50). These appeals 
were heardand djsposed of by the Senior 
Subordinate Judge, the decree of the lower 
Oourt being affirmed. A second appeal has 
been preferred and admitted on the ground 
that the suit was not a small cause as it 
fell within the scope of cl. (1) of Art. 
35 of the Small Cause Courts Act and hence 
the Senior Subordinate Judge kad no 
jurisdiction to entertain and dispose of the 
appeals. 

A preliminary objection has been taken 
that no second appeal lies as under: cl. 
(a) of s. Al of the Punjab Courts Act and 
of s. 100 of the Code of Civil Procedure the 
decision is not contrary to law. But this 
objection is of no avail in view of the fact 
that a decision coram non judice is obvious- 
ly a decision contrary to law. Where a 
Gourt not competent to entertain and decide 
an appeal does so the decision of that Oourt 
is clearly contrary to law and a second 
appeal lies from the decree of that Oourt, 
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The preliminary objection is, therefore, 
overruled and as it is conceded by the 
learned Counsel for the respondent ‘that the 
learned Senior Subordinate J udge had no 
jurisdiction tohear and decide the appeal 
` the decree must be set aside. 

It was then urged by the learned Counsel 

"for the plaintiff-respondent that the appeals 
should be returned to the respective parties 
preferring them with the direction to present 
them toa Court of competent jurisdiction, 
but I am not prepared to follow this course as 
it will only raise question of limitation affect- 
ing both the defendantsand the plaintiff in 
their respective ap peals. In my opinion 
the best and fairest course would be to gend 
down the appeals to the District J udge for 
gencing and disposal in accordance with 
aw, 

For the above reasons I accept this 
appeal and setting aside the decree of the 
Senior Subordinate Judge remit the appeals 
to the District Judge for disposal in 
accordance with law. Parties will bear 
their own costs in this Oourt. 


R. L, Case remanded. 


LAHORE HIGH COURT. 
Szoonp Orvin APPEaL No. 2837 or 1975. 
November 21, 1929. 
Present:—Mr. Justice Jai Lal, and 
Mr. Justice Dalig Singh. 

Freu BENARSI LAL-SRI RAM— 
PLAINTIFF—APPRLLANT 
versus 
Firm Haji ABDULLA-ABDUL KARIM— 
. DRFENDANT— RESPONDENT. 

Sale of goods —Contract of sale—Breach of contract 
—Suit for damages by purchaser—Purchaser's duty 
to prove readiness for performance of his part— 
Lender and willingness to purchase, distinction ` 
between, . 

Ina suit for damages for breach òf contract of sale 
by the purchaser itis not necessary for the plaintiff 
to allege and prove that he was ready and willing 
to perform his part of the contract unless the defend- 
ant expressly pleads and puts him to its proof. [p. 
723, col. 2; p. 724, col. 1.] 5 

Ordinarily the question of tender of price is quite . 
distinct from the question of readiness and willing- 
ness of the purchaser. [p. 724, col, 1 

Second appeal from a decree of the 
District J udge, Delhi, dated the 29th J uly, . 
' 1925, reversing that of the Subordinate. 
: Judge, Second Olass, Delhi, dated the 5th 
“ ‘February, 1929. i i 


: to allege and to prove that he was 
“and willing to perform his part of the 
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Messrs, J. N. Aggarwal and J. N. Bhane 
dari, for the Appellant. 

Mr. Ghulam Mohy-ud-Din, for the Res- 
pondent. 

JUDGMENT.—The facts so far as 
they are relevant to the present appeal are 
that the appellant instituted a sujt against 
the respondent for recovery of Rs. 1,350 
compensation for breach of contracts, and 
Rs. 100 earnest money, paid to the defen- 
dant on & contract by the latter to sell to 
the plaintiff three hundred maunds of 
haldi. It was alleged that a demand was 
made from the defendant on the due date 
which was alleged to be the 8th of April, 
1923, but that the defendant had refused 
to deliver; the goods The defendant filed 
2 written statement in which it was alleged 
that there was no completed contract to 
sell because inspite of an agreement that 
the earnest money was to be Rs. 750 the 
plaintiff had paid only Rs. 100 and further 


“that it was stipulated that an agreement 


was to be written out, and this was not 
done. It was also alleged that the plaintiff 
himself had not taken delivery and had 
thus broken the contract and in any case 


- that he had not suffered any loss by the 


alleged breach of the contract by the defen- 
dant. 

The trial Court gave the plaintiff a decree 
for Rs, 400 including Rs. 100 earnest money, 
Both parties appealed to the District J udge 
who dismissed the plaintiff's suit in its 
entirety. The learned Judge has held that 


"there was a binding and completed con- 


tract of sale and purchase between the 
parties but that the plaintiff had not proved 
that he was ready and willing to perform 
his contract inasmuch as he had not made 
a tender of the price of the goods on the 
due date. It is admitted before us that 
the due date was the 8th of April, 1925. 

It is contended on behalf of the appel. 
lant that there was no pela by the respon- 
dent that the plaintiff was not ready and 
willing to perform his part of the contract 
and further that he has proved that on the 
8th of April he made a demand from the 
defendant. The respondent on the other 
hand contends that it was not necessary 
for him to plead that the plaintiff was not 
ready and willing to perform his part of 
the contraet but that it was for the plaintiff 
ready 

con- 
tract. There is ample authority in support 
of the proposition that it is not necessary 
for the plaintiff to allege and prove that he 


"was ready and willing to perférm his part 
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of the contract unless the defendant ex- 
pressly pleads and puts him to its proof. 
The learned District Judge has held that 
as there was no tender of the price by the 
plaintiff on the 8th of April, 1923, therefore, 
he was not ready and willing to perform 
his part of the contract. It seems to us 
that there was some confusion in the mind 
of the District Judge on this point and 
therefore we fell justified to re-open the 
matter which at first sight seems to be a 
finding of fact but in reality is not so. 
Ordinarily the question of tender of price 
is quite distinct from the question of 
rea‘iness and willingness of the plaintiff. 
Bo far as the question of tender is concern- 
ed, it is to be noticed that the plaintiff 


had asserted in the plaint that he had made - 


a demand of the goods and had also made 
a tender of the price on the due date, In 
his written statement, the defendant did 
not deny that demand of the goods was 
made. On the other hand it appears that 
at first he wrote that no delivery was 
demanded “nahin mang?" but then he cut 
off the words “demanded” and substituted 
“was taken” “li” in its place. This clearly 
shows that the defendant did not deny 
the allegation of the plaintiff that delivery 
‘was demanded from him on the due date. 

Under the circumstances it is obvious 
that the plaintiff has established on the 
pleadings that he did make a demand of 
the goods on the due date, Moreover, there 
is evidence on the record which supports 
the allegations of the plaintiff, Also, 
though the matter does not arise on the 
pleadings, there is evidence from which 
it appears that the plaintiff had sufficient 
money on the due date to pay the full 
price of the goods purchased by him to the 
defendant. In fact witnesses state- that 
Rs. 7,200, the price of the goods, was actual- 
ly rendered to the defendant but was refus- 
ed by him. lt ie, therefore, quite clear that 
the defendant broke the contract and must 
pay damages to the plaintiff. 

The question is what damages should be 
decreed in favour of the plaintifi. The 
evidence on this point led by the plaintiff 
is that on the 8th of April the rate for sale 
of one bag of haldi was Rs. 27-12 0 or 
Rs. 27 per maund. Another witness says 
that the rate was Rs. 27 but both these 
witnesses also say that this was retail rate. 
We consider that the lowest rate mentioned 
by these witnesses must betaken to be the 
rate for the retail sale, that is Rs. 27 per 
maund. One ofthe defendant's witnesses 
states that the difference of rate 
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between retail sale and the whole-sal® 
is Re. lto Re. 1-8-0. We will take 
the highest difference mentioned by 
him, that is Re. 1-8-0 In this manner the 
whole sale rate would come to Rs, 25-8 0. 
The agreed rate was Rs. 24. Thus there was 
a difference of Re. 1-8-0 per maund on the 
due date between the agreed rate and the 
market rate and the total amount due to 
the plaintiff on account of damages comes 
to Rs. 450 to which has to be added Rs. 100 
paid by the appellant as earnest money and 
the total amount payable to the plaintiff 
comes to Rs. 550. We are of opinion that 
the appellant is entitled to a decree for 
this amount against the respondent and, 
accepting this appeal, we set aside the 
decree of the learned District Judge and 
grant the plaintiff a decree for Rs. 550 and 
under the circumstances of the case leave 
the parties to bear their own costs through- 
out. 


B. L, Appeal allowed. 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 167 or 1929. 
May 29, 1929, 

Present :—Mr, Justice Tek Ohand 
and Mr. Justice Johnstone. 
NUR KHAN-— OonvioT —ÁPPELLANT 

versus. 
EMPEROR-—RZSPONDENT. 

Penal Code (Act XLV of 1860),s. 300, Exception IV 
—Grave and sudden provocation ——Accused dealing one 
blow on head and one, on leg of deceased —' Acting 4n 
cruel and unusual manner, meaning of. 

Where, during a fight which arose out of a sudden 
quarreland which was unpremeditated, the accused 
struck one blow on the head, and another blow on 
theleg, of his opponent with a lathi and the latter 
died on account of the injuries : 

Held, that the accused could not be said to have 
acted ‘in a cruel or unusual manner,’ within the Fourth . 
Exception to s, 300, Penal Code, and could be con- 
victed only under s, 304, Part II, of the Penal Code. 
[p. 725, col. 2.] 

Criminal appealfrom an order of the Ses- 
sions Judge, Jullundur, dated the 9th Janu- 
ary, 1929 

Mr. Jagan Nath Aggarwal, for the Ap- 
pellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. 

Johnstone, J.—Nur Khan appellant 
and his relative  Firoz Khan were 
prosecuted for the murder of one 
Sandal Khan, lambardar of Pandori Raj- 


putan village in the Jullundur District on 
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the evening ofthe 3rd of November, 1928. 
Firoz Khan was acquitted by the learned 
Sessions Judge, who has convicted Nur 
Khan under s. 302, Indian Penal Code, and 
has sentenced him to transportation for 
life. 
. The facts of the case are briefly as fol- 
lows :— ` 
One Musammat Hassi had brought a 
complaint under s. 323, Indian Penal Code, 


against the appellant and three others. The ` 


case was heard at Nakodar on the ?n4d 
November and Sandal Khan and Buland 
Khan, brothers of Musammat Khairan, were 
examined as witnesses for the complainant. 
It is also in evidence that the appellant had 
improper relations with Musammat Nikki, 
the wife of Sandal Khan. About 9. p. m. 
on the 3rd November the appellant and Fi- 
roz Khan began throwing stones at Musam- 
mat Khairan who was on her roof. The 
subsequent altercation brought Sandal 
Khan, Buland Khan and some others to 
the epot, and Sandal Khan tried to inter- 
fere. Firoz Khan first gave Buland Khan 
a push and knocked him down and then 
seized Sandal Khan, whom the appellant 
thereupon struck witha lathi. The appel- 
lant is then said to have struck several 
blows on the person of Rahman’ Khan, the 
deceased's son, but he has not been charged 
with causing hurtto Rahman Khan. San- 
dal Khan died about half an hour later. 
The Police were informed the next morning 
“by Nabi Bakhsh (P. W. No. 5), 

There are several eye-witnesses of the 
occurrence, namely, Nabi Bakhsh, Buland 
Khan, Musammat Khairan, Rahman Khan, 
son of the deceased, ande Rahmat Khan a 
neighbour of Musammat Khairan. These 
witnesses tellin the maina consistent story 
and, although they are not exaetly in.ag- 
reement as to who arrived at that moment 
on the scene of the occurrence, such varia- 
tions are perfectly natural in the circum- 
stances of the case, the attention of witnesses 
being directed rather to the actors in the 
drama than towards each other, 

The learned Sessions Judge has found 
thatthe deceased Sandal Khan-first struck 
the appellant with stick of some kind and 
that thus he started the trouble. That 
finding, if correct, would bring the appel- 
lant within the exceptions provided in sec- 
tions of the Indian Penal Code dealing 
with the right of private defence. The Ses- 
sions Judge has, however, then gone on to 
sey that the fight was unpremeditated and 
arose upon asudden quarrel, but held in 
effect that the appellant was not entitled to 
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the benefitof the Fourth Exception to s. 300 
Indian Penal Oode, because he acted in a 
eruel and unusual manner. 

After reading the evidence and hearing 
Mr. Jagan Nath Aggarwal for the appellant 
and Mr. Des Raj Sawhney for the Crown, 
Iam unable to accept moat of the findings 
of the Sessions Judge. In the first place, 
the evidence is quite clear that Firoz Khan 
first pushed Buland Khan and that it was 


“not the deceased who began the fighting. 


In the second place, it is equally clear that 
the deceased was not armed and could not 
have struck the appellant with astick. Not 
a single witness says that the decéased had 
any weapon of offence with him. It is true 
that Nur Khan was, on examination by a 
Sub-Aesistant Surgeon four days later, 
found to have two trivial scratch marks, ene 
on each forearm, but those scratches were a 
week old. Moreover, it is not apparent how 
blows with a stick would leave marks of 
scratches only. 

On the other hand, I would accept the 
Sessions Judge's finding that the fight arose 
out of a sudden quarrel and was unpre- 
meditated. There was, no doubt, bad blood 
between the appellant and the deceased, 
but the quarrel originated in an affair in 
which Musammat Khairan was concerned. 
The evidence shows that after Buland Khan 
had been pushed over, Firoz Khan grappled 
with the deceased and the appellant then 
struck the deceased. It cannot, in such cir- 
cumstances, be properly argued that the ap- 
pellant acted in a cruel and unusual manner, 
All the instances given in the commentaries 
under the Fourth Exception to s. . $00, 
Indian Penal Code, deal with cases where 
a knife, or dagger, or hatchet was used, or 
where there was some real eruelty enacted. 
Herethe appellant appeare to have struck 
only one blow on the head (the medical 
evidence, ab least, is to that effect, although 
there were two fractures of the Skull) and 
one blow on theleg. I do not think that 
such blows with & lathi amount to acting 


." in a cruel or unusual manner," and I con- 


sider that the appellant is entitled to the 
benefit of the Fourth Exception. I would, 
therefore, accept the appeal, alter the con- 
vietion to one under s, 304, Part II, of the 
Indian Penal Oode and sentence the appel- 
lant to seven years’ rigorous imprison- 
ment. 

Tek Chand, J.—I concur. 

R. L, Appeal accepted, 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 748 oF 1929, 
January 13, 1930. 

Present :—Mr. Justice Fforde 
and Mr. Justice Addison. 
BHAGAT SINGH ARD ANOTRER— 
Oonvicts—APPELLANIS 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 800, cl. (4), 807, 
51l—Murder, definition of— Attempt to murder, what 
constitutes—Intention to kill—Explosive Substances 
-Act (VI of 1908); s. 5—'Malice', meaning of—Criminal 
trial—Offence pumshable under two provisicns of law 
—Two punishments, whether permissible. 

If the person committing an act knows that it is 
so imminently dangerous that it must in all proba- 
bility cause death or such bodily injury as is likely 
to cause death and commits the act without any just 
cause or excuse but death is not caused, he is guilty 
of attempt to murder. [p. 727, col, 1.1 

Where the act of the accused i8 so imminently 
dangerous that he must be deemed to lmow that it 
would infall probability cause death orat least such 
bodily injury as is likely to cause death, the mere 
fact that he had no deliberate intention of killing 
any particular individual does not take his case 
outside the fourth clause to s. 300, Penal Code. [p. 
727, col. 2.] 

The word malice in s. 3 of the Explosive Sub- 
stances Act is not used in its ordinary popular 


sense meaning vindictiveness against a particular - 


individual but in the legal acceptance of the word. 
[p. 728, col. 1.] 

Malice in the legal acceptance of the word is not 
confined to personal spite against individuals but 
consists in a conscious violation of law to the pre- 
judice of another. [ibid.] 

Bromage v. Prosser (1), referred to. 

Where there is one offence punishable under two 
different provisions of law, only one punishment can 
be legally inflicted. [ibid.] 

i Oriminal appeal from &n order of the Ses- 
sions Judge, Delhi, dated the l2th June, 
1929. i 

Mr. Asaj Ali, for the Appellant. 

Messrs. Abdul Rashid, Additional Govern- 
ment Advocate and Suraj Narain, R. B., 
Public Prosecutor, for the Respondent. 


JUDGMENT. 

Fforde,J.—This is an appeal by 
Bhagat Singh and B. K. Dati against 
the judgment and sentence of the learned 
Sessions Judge who convicted them of 
attempted murder within the meaning of 
8.307 ofthe Indian Penal Codeand also of 
an offence under s. 3 ofthe Explosive Sub- 
stances Act (VI of 1908) which provides 
punishment for unlawfully causing en 
explosion likely to endanger life or property. 
The facts are shortly these: 

On the 8th April, 1229, at about noon, 
two bombs were thrown in quick succes- 
sion inthe Legislative Assembly Hall just 
as the President had risen to make an 
announcement regarding the Public 
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Safety Bill. The first bomb exploded in 
close proximity to seats No.4 B5 and 33. 
Almost immedistely afterwards a second 
bomb exploded at seat 146 which is one 
of the seats nearest to the visitors’ gallery. 
Six persons were injured by fragments of 
thess bombs namely, Sir Bomanje Dalal 
wbo received eight wounds, Sir Schuster 
who was injured on the back of the right 
upper arm, in which three small fragments 
of metal were found buried, and Messrs. 
S. N. Roy, A. P. Dube, P. R. Rao and 
Shankar Rao, all of whom received minor 
injuries. Immediately after the bombs had 
exploded two pistol shots were heard 
whichitis alleged were fired by the ap- 
pellant Bhagat Singh, but in regard to 
this incident no charge has been brought. 

The bombs were thrown from a place in 
the public gallery above the Government 
benches. That these bombs were thrown 
by the appellants has been established 
beyond any possibility of doubt. Both 
the appellants admitted in the Sessions 
Oourt that they threw these bombs and 
the appellant Bhagat Singh, who has 
refuced to be represented by Counsel has 
repeated that admission in his address to 
this Court. The cass of the appellant 
Datta, however, who is defended by Mr. 
Asaf Ali is firstly that it has not been 
proved that he threw one of the bombs in 
question and secondly, that if he did so, 
the bomb was so constructed and thrown 
in such a manner as to avoid injury to any 
person. This latter defence is the one also 
adopted by Bhagat Singh. They contend 
that they cannot be found guilty of an 
attempt to murder inasmuch as the bombs 
which they threw were deliberately con- 
structed to avoid killing anyone or even 
causing hurt, and that they were delibera- 
tely thrown into a vacant space within 
wooden barriers protecting the desks and 
benches where the members sat, with the 
object of avoiding hurt to any member, 
They allege that these acts of theirs were for 
the purpose of drawing attention to their 
political views which they correctly des- 
cribe as revolutionary. 

That the bomb which exploded first was 
thrown by Bhagat Singh has been estab- 
lished beyond any doubt. It was this ex- 
plosion which injured Sir Schuster and 
Mr. P. R Rao. It has also been conclusive- 
ly proved that the second bomb was 
thrown by Datta, and caused injuries to 
Messrs. S. N. Roy and A. P. Dube. B. Sobha 
Singh who was standing ina portion of the 
visitors’ gallery almost exactly opposite to 
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the place from which the bombs were 
thrown, has deposed that at the time of 
the occurrence he was looking at the op- 
posite gallery watching some friends of 
his who were there with whom he had an 
appointment for launch. $He was watching 
them closely so that he should not mias 
them in the crowd. He actually saw 
Bhagat Singh throw the first bomb and 
Datta the second. He could not see their 
faces clearly at the time they threw the 
bombs, but he ran round immediately after 
the explosion and saw the two people, 
whom he had seen throwing the bombs in 
the custody of the Police. After the ex- 
plosions the appellants were standing some- 
what isolated and quite unperturbed. 

In my opinion quite independently of the 
admission of the appellants themselves, 
the evidence of the prosecution witnesses 
has established the fact that Bhagat 
Singh did throw the first bomb and Datta 
the second. 

Mr. Asaf Ali has argued on behalf of 
Datta, that the convictions, under s. 307, 
Indian PenalCode and s. 3 of the Explosive 
Substances Act, cannot legal be upheld. 
His argument, which applies to the de- 
fence of both appellants is that there was 
no intention on their part to cause 
the death of any person and therefore, they 
cannot be convieted of an attempt to 
murder within the meaning of s. 307, Indian 
Penal Dode. The learned Counsel, how- 
ever has not been able to get over the de- 
finition of murder contained in the fourth 
clause ofs.300 of the Indian Penal Code 
which provides that culpable homicide is 
murder “If the person committing the 
act knows that it is so imminently dan- 
gerous that it must in all probability 
eause death, or such bodily injury as is 
likely to cause death and commits such an 
act without any excuse for incurring the 
risk of causing death or such injury as 
aforesaid.” It follows thatif a person does 
an act of the nature described in this clause 
bnt death is not caused he is guilty ofan 
attempt to murder. 

That the appellants knew thatin throwing 
these bombs they commited an act which 
was so imminently dangerous that it must 
in all probability cause death, or such 
bodily injury as was likely to cause death 
cannot be seriously doubted. The casin gs 
of the bombs in question were made of cast 
iron of considerable thickness and the force 
of the explosion shattered these casings into 
150 pieces. One fragment has been proved 
io have travelled a distance of 40 feet 
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piercing the roof of the ceiling and lodgin 
behind it. Seat 146,0n which the secon 
bomb exploded was shattered to pieces. 
though the wood work was of teak some 
inch and half thick. There can be no 
doubt at all that had one of the heavier 
fragments of metal struck any person on 
the head the probabilities are that he 
would have been killed. The defence that 
these bombs were designedly constructed 
with & week charge, and were deliberately 
thrown at places where they could do no 
injury, is not compatible with the proved 
facts .of the explosions. The appellants 
have been described by Mr. Asaf Ali as 
persons ‘of exceptional intelligence and it 
seems to me clear that anyone of even 
average intelligence must have known that 
the explosions of such a missile in a 
crowded room however carefully it might 
have been thrown is an imminently dan- 
gerous act such as thsy must be deemed to 
know would in all probability cause death 
or at least such bodily injury as was likely 
to cause death. The fact that the appel- 
lants had no deliberate intention of killing 
any particular individual does not take 
their case outside the fourth clause of 
8. 300 of the Indian Penal Code. They had 
no cause for incurring the risk. It is no 
excuse to say that they were sincerely and 
passionately actuated by the desire to 
alter the present order of things. That 
Bhagat Singh is a sincere revolutionary I 
have no doubt, that is to say, he is sincere 
in the illusion that the world can beim- 
proved by destroying the social structure 
as it now stands and substituting for the 
rule of law the unrestrained will of the 
individual. That has always been the 
defence of the anarchist. But it is no 
defence to the chargasupon which he and 
his co-appellant have been convicted. I 
am satisfied that both the appellants have 
been rightly convicted of the offence under 
8, 307 of the Indian Penal Code, 


It isin my judgment equally clear that 
they are liable under s, 3 of the Explosive 
Substances Act (Vi of. 1908). That section 
reads as follows :— 


“Any person who unlawfully and malici- 
ously causes by any explosive substanca 
an explosion ofa nature likely to endanger 
life or to cause serious injury to property 
shall whether any injury to person or pro- 
perty has been actually caused or not be 
punished with transportation for life or 
any shorter term, to which fine may be 
added, or with imprisonment for a term 
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which may extend to 10 years, to which fine 
máy be added.” : 

.. Bhagat Singh has objected as has Coun- 
gel for the other appellant; that the term 
“malicious” as it appears in this section 
eannot be applied to them as they were 
not actuated by any malice towards any 
individual in the Legislative Assembly. 
: It may be that they were not actuated by 
malice in the ‘sense in which that term is 
popularly understood that is to say they 
may-nót have been inspired by vindictive- 
ness against any particular person, but 
the acts for which they have been con- 
victed were most certainly “malicious” in 
the legal sense of that term. “Malice” as 
Lord Campbell observed” in the legal ac- 
ceptance of the word, is not confined to 
personal spite against individuals, but 
consists in a conscious violation of the law 
to the prejudice of another and Bailey, J. 
rematked in Bromage against Prosser (1) 
“Malice in common acceptation means ill 
will against a person, but in its legal sense 
it means a wrongful act, done intenticnally 
without just cause or excuse. If I give a 
perfect stranger a blow likely to produce 
death, I doit of malice because I do it in- 
tentionally and without just cause or 
excuse.” It is in that legal sense that the 
word maliciously is used in 8. 3of the Ex- 
plosive Substances Act. 

In my judgment the acts of the ap- 
pellants come clearly within s. 3 of Act 
VI of 1908. 

The learned Sessions Judge finding the 
appellants guilty under both these penal 
provisions has sentenced them each to 
transportation for life. Where there is one 
offence punishable under two different 
provisions of law one punishment only can 
be lawfully imposed and in this case only 
one punishment has been imposed. It is 
true that the penalty is the maximum 
under the respective sections under which 
they have been convicted but it must be 
remembered that it was only by sheer good 
fortune that nobody was killed by the ex- 
plosions, 

Iam unable to hold that the sentence 
imposed by the learned Sessions Judge is, 
under the circumstances excessiveand I 
would accordingly dismiss the appeal of 
both appellants, 

Addison, J.—1 concur. 


R L. Apreal dismissed. 
(1) (1825) 4 B. & C. 247 at p. 255; 6 D. & R, 296; 1 

Oar. & P. 415;.3 L. J. (O. S.) K. B. 203; 28 R. R. 241; 

107 E. R. 1051 A 
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LAHORE HIGH COURT. 
OnruiNAL APPEAL No. 1079 1929. 
January 2, 1930. 

Present :—Mr. Justice Tapp. 
MAMUN—Oonviot—APPELLantT : 
versus 
EMPEROR-—RESPONBENT. 

. Evidence Act (I of 1872), s. 27—Statement of accused 
before Police that he buried dead body of deceased, 

admissibility of. 

Where a person is suspected or accused of murder 
8 statement made by him before the Police that he 
had buried the body of the deceased at a particular 

lace pointed out by him is admissible in evidence. 

. 729, col. 1.) 

. Sukhan v. Crown (1), distinguished. 

Oriminal appeal from an order of the Ses- 
sionsJudge, Gujranwala, dated the 3rd Sep- 
tember, 1929; 

Mr. Muhammad Tufail, for the Appel- 
lant. 

Mr. Muhammad Munir, for the Govern- 
ment Advocate, for the Respondent. 


SUDGMENT.—The appellant Mamum 
a Jat of Sher Baga in the Gujranwala Dis- 
trict and one Shamun of the same village 
were sent up for trial under s. 302, Indian 
Penal Code, for causing the death of Silu 
a Baloch in or about the middle of April 
1929. 

Two of the Assessors were of opinion that 
both the above persons were guilty of mur- 
der while the other two considered that the 
appellant Mamum alone was guilty of the 
offence. 

The learned Sessions Judge disagreeing 
with two of the Assessors found Shamun 
not guilty, acquitted him and holding in dis- 
agreement with all the Assessors, that the 
evidence, which w&s purely circumstancial - 
did not establish the guilt of the appellant 
Mamun in respect of the murder of Sillu, 
acquitted him of that charge, convicted him 
of an offence under s. 201, Indian Penal 
Code and sentenced him to 7 years’ rigorous 
imprisonment. : 

.;His Lordship referred to the evidence 
and continued as follows :] 

Now the evidence in the case has indubit- 
ably establised that Sillu was murdered and 
while it has not been found possible to con- 
nect the appellant with the commission of 
this crime, he having reason to believe that 
murder had been committed has been found 
guilty of having caused-evidence of the com- 
mission of that offence to disappear with 
the intention of screening the offender from 
legal punishment. His conviction depends 
entirely on the evidence as to his having 
stated that he had buried the body 
of Sillu in a particular place and pointed 
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was urged by the learned Counsel for the 
defence that the statement of the appellant 
as to his having buried the body of , Sillu 
was inadmissible in evidence and he cited 
the Full Bench ruling of this Court in 
Sukhan v. Crown (1). In my opinion the 
evidence as to the appellant having stated 
that he had buried the body of Sillu at the 
place pointed out by him is clearly admis- 
Bible under the provisions of s. 27 of the 
Indian Evidence Act and its admission did 
not conflict with the principles laid down in 
the ruling cited. The appellant was sus- 
pected or accused of having murdered the 
. deceased and his statement that he had 
buried the body of Sillu at the place point- 
ed out by him was in no sense incriminat- 
- ing as regards the murder of Sillu. Inthe 
case cited above the incriminating state- 
ment was “ I had removed the karas, had 
pushed the boy into the well, and had 
pledged the karas with Allah Din.” It was 
held by the Full Bench that the state- 
ment by the accused that he had pledged 
with Allah Din the karas subsequently re- 
covered from the latter was admissible 
under s. 27 but that the rest of the ineri- 
minating statement could not be received 
in evidence. In the present case if the 
appellant had stated that he had murdered 
Sillu and buried his dead body in the place 
pointed out by him there on the authority 
of the ruling I should have had to exclude 
that portion of the statement as to his hav- 
ing murdered Sillu but not the rest which is 
on & par with the statement in the reported 
case asto the accused having pledged the 
karas with one Allah Din,e There is no 
reason to disbelieve the evidence as to the 
appellant having pointed the place where- 
from the dead body of Sillu was recovered 
and the first part of his statement as to his 
having buried the body there affords 
&mple and sufficient proof of knowledge on 
his part as to Silla having been murdered, 
and as to his having caused the disappear- 
ance of the corpus delicti with the intention 
of screening the offender, may be himself, or 
some other person from punishment. For 
the above reason I hold that the appellant 
has been rightly convicted and affirming 
his conviction and seatence which Ido not 
consider severe, I dismiss the appeal. 
R. L. Appeal dismissed. 


(1) 115 Ind. Oas. 6; 10 Lah. 283; A. T. R. 1929 Lah. 
a 3O0JP. L, R. 197; 30 Or. L. J. 414; 11 Lab. L, J, 
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LAHORE HIGH COURT.. 
Orvin, REFEgENOE No. 9 or 1929, 
June 4, 1929. 
Present:—Mr. Justice Johnstone. 
Tus COLLECTORor JHELUM DISTRIOT, 
JHELUM-—DzeENDANT 
versus 
FAZAL DIN AND ANOTHER—PLAINT,FF3 
AND SAWAL —DEFENDANT, 

Punjab Alienation of Land Aet (XIII of 1900), s. 
21-À v REC d by Collector—Limitation, starting 
point of. 

A reference by the Collector under s. 21-A (2), 
Punjab Alienation of Land Act, regarding a decree 
offending against the provisions of the said Act must 
be made within two months from the date when the 
Collector had information of the decree and the 
information in such cases need not be acquired in any 
particular way, e. g, by seeing the original record. 
ip. 730, col. 1.] 

Oase referred under s. 21-A (2) of the 
Punjab Alienation of Land Act XIILof 1900 
by the Oollector, Jhelum, with his No. 285, 


. of 6th February, 1929. 


Mr. C. H.Carden Noad, The Government 
Advocate, for the Defendant, 

Mr. Ram Lal Anand, for the Plaintiffs. 

ORDER.—This is a reference by the 
Collector of Jhelum under s. 21-A (2) of the 
Punjab Alienation of Land Act, 1900. The 
facts are as follows :— 

One Sanwal sold 4 kanals of land out of a 
certain khasra for Rs. 95 to two vendees. 
Sanwal is an awan and a member of an 
agricultural tribe, and it is alleged that the 
vendees are lohars and non agriculturists. 
The vendees sued for possession and obtain- 
ed a consent decree, said to be collusive, on 
12th June, 1926, and got possession. They 
then applied for mutation inthe Revenue 
Records, but on 30th July, 1928, mutation 
was refused by the Oollector on the ground 
that the sale and decree contravened the 
provisions of the Act. A review applica- 
tion was put in and the Oollector on 7th 
December, 1928, sent for the record of the 
civil case, which reached him on 13th 
December, 1928. He then dismissed the 
application ‘and forwarded the present 
reference (undated) with a covering letter 
dated 6th February, 1929, 

The learned Counsel for the vendees has 
objected that the reference is barred by 
time, because it should have been made 
within two months from the date when the 
Collector had information of the decree, 
and that the Oollector was so informed long 
before the l3th December, 1928. I have 
been through the records and find that to 
the Revenue Officer a copy of the decree 
was shown on 19th March, 1928, Subse- 
quent proceedings held by the Revenue 
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Officer terminated in the Collector's order 
of 30th July, 1928. Now, it is difficult to 
hold that the Oolleetor was not aware of the 
decree on 30th July, 1928, when a clear 
reference has been made to itin the proce- 
edings of the Revenue Officer, which had 
been laid before him, And again on 19th 
November, 1923, the Collector in dealing 
with the review application observed that 
it had been brought to his notice that the 
decree offended against the provisions of 
the Act. In view of these circumstances, 
it cannot be properly held that the Oollec- 
tor was not informed of the decree until he 
actually saw it on 13th December, 1928. 
The knowledge in such cases need not be 
acquired in any particular way, e.g., by 
seeing the original decree, and I must 
decide that the reference, being made more 
than two months after the date when the 
Collector acquired knowledge of the decree, 
is too late. I accordingly dismiss this 
reference and decline to interfere. I pass 
. no order as to costs. 


R. L. Reference dismissed, 


LAHORE HIGH COURT. 
Saoonp Civic APesaL No, 1438 or 1929. 
November 21, 1929. 

Present: —Mr. Justice Addison. 
UDEY SINGH AND ANOTBER— 
DEFENDANT3— APPELLANTS 
versus 
HARI RAM AND OTREBS— 
PrAriNTIFES— RESPONDENTS. 

Evidence Act (I of 1872), s. 11, —C vil. Procedure 
Code (Act V of 1908), s. 100—Document creating ob- 
ligation in possession of obligor—Presumption (Te 
garding discharge of obligation —F'ailure to consider 
question of presumption—Misdirection—Second ap- 


eal. : 
á Where a document creating an obligation is in 
the possession of the obligor, the Court may pre- 
sume that the obligation has been discharged, 
The failure on the part of an Appellate Oourt to 
direct its attention tothe question whether or not 
it should raise such a presumption isa good ground 
for second appeal. [p. 731, col. 1.] 

Sita Ram v. Nanku (1), referred to. 

Where in coming to a finding of fact the lower 
Appellate Court misdirects itself a second appeal is 
competent. [p. 730, col. 2.] 

Second appeal from a decree of the 


District Judge, Delhi, dated the 11th March, 
1923, varying that of the Subordinate Judge, 
Second Class,Delhi, dated the 30th January, 


1928. 


UDRY BINGH V. HARI RAM, 


‘by both the Courts. 
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Mr. Kishan Dayal, tor the Appellants, 

Mr. Shamair Chand, for the Respon- 
dents, 

JUDGMENT.—The plaintiffs sued for 
possession of a certain area of land without 
any payment onthe allegation that the land 
was ancestral gua them and had been mort- 
gaged by their deceased brother to the 
defendants for Rs. 2,000 without considera- 
tion and necessity. 

The trial Court found consideration ta 
the extent of Re. 1,850 and decreed the suit 
on payment of that sum, directing that the 
parties should bear their own costs. 

On appeal the learned District Judge 
reduced the amount to be paid by the 
plaintiffs by a sum of Rs. 448. Against his 
decision this second appealhas been pre- 
ferred. 4 

Only twoitems are in dispute before me, 
The first is the sum of Rs, 150 disallowed 
As- regards it, the 
District Judge said that this sum had been 
paid beforethe Sub-Registrar and that the 
deed did not recite necessity for it He, 
therefore, held that the evidence was not 
sufficient to prove necessity for that sum. It 
is clear, however, that the purpose 
for which this money was taken, is mention- 
ed in the deed, namely the purchase of 
bullocks. The learned District Judge there- 
fore, misdirected himself on this question 
and for this reason & second appeal lies, 
It remains for me to gointo the question 
myself. The deed only recites that the 
money was taken for this purpose. It ig 
not necessary for the mortgagees to prove 
that the money was applied to a particular 
purpose if the nloney was required for that 
purpose when it was advanced by them, 
This is the difficulty as regards this item. 
One witness namely, Udey Singh Lambardar 
did give evidence about it. All he said, 
however, was that the money was taken for 
the purchase of bullocks. ‘That is exactly 
the same as recited in the deed. That 
evidence, however, does not go far enough, 
There should have been some evidence that 
bullocks were required or were necessary 
at that time. There is no evidence to that 
effect and the appeal must fail as regards 
this item of Rs, 150. 

The second item is one of Rs. 448 paid to 
Razaq Ram. This was due on a bond dated 
the Ist of February, 1924. The execution 
of this bond was proved by one Bishamber 
Dayal. The bond was produced by the 
mortgagees and bears an endorsement on 
its back as to payment to Razaq Ram, and 
this entry was proved by Giani Ram, an 


121 I. 0, 1980 


- attesting witness thereof, Further, this 
‘bond dated the lst of February, 1924, had 
been taken in lieuof a previous bond dated 
the 7th of November, 1920, which was proved 
by the statement of the Lambardar Udey 
‘Singh. Apparently therefore, there was a 
previous bond proved to be in existence 
which was held by the mortgagees and 
as to which evidence had been given that 
Razaq Ram not only had been paid the 
money but had granted a receipt on the 
back of the bond which he returned. 

The learned District Judge, however, 
did not accept the evidence of 
payment on the following grounds:—He 
said that payment was alleged to have 
been made to Razaq Ram in the presence 
of Giani Ram. He was unable, however, to 
accept that evidence as the payee Razaq 
Ram was himself not produced. As hehad 
not been produced, he thought that this 
gave rise to a presumption against the 
story of payment set up. For that reason he 
disallowed the item of Rs. 448. It seems to 
me that a second appeal is competent also 
as regards this item. The learned District 
Judge has not directed his attention to the 
fact that s. 114 Illustration (1) of the Indian 
Evidence Act provides for the exact case 
which came before him, namely, that the 
Oourt may presume that, when a document 
creating an obligation, is in the hands of 
the obligor, the obligation has been dis- 
charged. There was satisfactory evidence 
before him of the execution of the prior 
deed and ofthe second deed. There was 
also evidence of payment before him, and 
there was the fact that the deed endoraed 
as paid was with the mortgagees, In these 
circumstances it was his duty to come toa 
decision one way or the other as to whether 
under s. lI40f the Indian Evidence Act he 
‘should or should not presume that the 
obligation had been discharged. It was 
held by a Division Bench of the Allahabad 
High Oourt in Sita Ram v. Nanku. (1) that 
the Court was bound to draw the inference 
that thedeed was properly executed, and, 
as this was an inference of the kind 
illustrated in 114 of the Indian Eri- 
dence Aet, the failure to drawit was 
sufficient to support a second appeal. It is 
true that s. 114 only states that the Court 
may presume the existence of the partieular 
facis mentioned, but it was the duty of the 
District Judge to make up his mind either 
to draw this presumption ornotto draw it 


` (1) 106 Ind. Css. 250; 50 A. 145; 25 A, In J. 833; Ay 
I R, 1928 All, 16; I. L. T. 40 All, 22. 
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for reasons to be given by him. As ha 
did not direct his mind to this question, it 
is competent for mein second appeal to go 
into this question. 

There is nothing suspicious as regards 
the paymentof Razaq Ram or as regards 
the execution of the two bonds in his 
favour. On the evidence I hold that it 
should be presumed that the document was 
discharged, and I hold that it has been 
proved that it was discharged. 

The result is that I accept this second 
appeal, set aside the order of the District 
Judge, and restore that of the trial Court, 
decreeing the claim on payment of Rs. 1,850. 
The parties will bear their own costs 
throughout, 

The cross-objections were not argued and 
are dismissed also without costs. 

R. L. Appeal allowed. 


LAHORE HIGH COURT. 
OivIL REFERENCE No, 24 or 1929, 
November 4, 1929. 

Present :—Mr. Justice Tek Chand. 
Subedar Major RAM LAL SINGH anp 

OTHERS—PETITIONERS 


versus 
NANAG RAM-—RESPONDENT. 

Punjab Alienation of Land Act (XIII of 1900), s. 6 
--Decree for possession of land on foot of mortgage 
without time limit—Mortgage executed before — Act— 
Legality of decree—Decree, whether new alienation 
—hHelinquishment whether amounts to new aliena- 
tion. 

A decree for possession of land on the basis of a 
mortgage executed by a member of an agricultural 
tribe in favour of a non-agriculturist without limit- 
ing the period to twenty years cannot be said to 


contravene the provisions of the Punjab Alienation 


of Land Act if the mortgage was effected before 
coming into force of that Act. [p. 732, col. 9.] 

The question whether a compromise and the 
decree based on it amount to a new alienation or 
not depends upon whether the compromise pro- 
ceeded on the assumption that there was an antece- 
dent titls of some kind in the parties and the agree- 
ment acknowledged or defined that title or whether 
by virtue of this agreement some new rights came 
into existence. [p. 733, col. 1.] 

Khunni Lal v. Gobind Krishna Narain (1), fol- 
lowed. . 

Mere relinquishment by a promisee of a portion 
of his pre-existing rights does not amount toanew 
alienation, [ibid.| 

Milkhi v. Bishen Das (2), followed, 


Case referred by the Oolleetor, Gurgaon 
under el. 2 of s. 21-A of the Punjab Aliena- 
tionof Land Aot, with his No. 1463 of 15th 
June, 1929. 


732 
Dr. Moti Sagar, R. B., and Mr. Gullu Ram, 
' for the Petitioners. 
Messrs. J.N. Aggarwal, Mehr Chand 
Mahajan and Shamair Chand, for the Re- 
- spondent. 4 

ORDER.—This is a reference under 
cl 2ofs.21-A ofthe Punjab Alienation 
of Land Act, by the Deputy Commissioner, 
` Gurgaon, asking this Court to consider in 
revision the proceedings in a decree pass- 
ed by the District Judge, Gurgaon, on the 
: 93th. July, 1904, and to modify that decree, 
if necessary. 

The admitted facts are that one Har 
Narain Rajput was the original owner of 10 
biswasof land. Of these he had, before 1899, 
mortgaged 5 biswas with Lad Khan, etc, 

-and the remaining 5 biswas with 
Baharu Mal the present respondent. On 
the 13thJune, 1899, Har Narain executed 
affresh deed of mortgage in favour of 
Baharu Mal of the entire 10 biswas 
for Rs. 8,L00outof which Rs. 3,000 was to 
be paid to Lad Khan, etc., prior mortgagees 
of halfof theland, This mortgage was, 
in the first instance without possession 
and the mortgage money was to carry in- 
terest at fourteen annas per cent, per men- 
sem, payable six monthly. It was, how- 
ever, stipulated that if default was made in 
payment of interest for two successive 
half-years the mortgagee would be entitled 
to take possession of the mortgaged pro- 
perty. There was a further stipulation that 
if the mortgagor failed to redeem the 
mortgage within eight years the mortgagee 
would become the owner of the property. 


In June, 1:01, the Punjab Alienation 
of Land Act came into force,under e. 10 of 
which the term asto mortgage by way of 
conditional sale was held to be illegal. 
This matter was brought tothe notice of 
tho Deputy Commissioner and he, by his 
order dated the 10th May, 190}, struck out 
the aforesaid condition, There is nodis- 
pute’now relating to this term. 

The mortgagor, made default in payment 
of interest for two successive half-years, 
and on the 29th June, 1903, the mortgagee 
instituted a suit for possession of the entire 
10 biswasin lieuof Rs. 10,121 14-0 which 
was stated to be the amount due as princi- 
pal and interest on foot ofthe mortgage. 
In this suit a decree was passed by the Dis- 
trict Judge on 29th July, 1904, on a come 
promise which had bean presented to him 
by both the parties. The terms of this com- 
promise were thatthe mortgagee relinqu- 
ished his claimin respect of 25 biswas 
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of the mortgaged property and was given. 
possession as mortgagee of 74 biswas in 
lieu of Rs. 9,662-8 0, out of which Rs. 3,000 
was to be paid by the decree-holder, 
Baharu Mal, to Lad Khan etc., the prior 
mortgagees of 5 biswas. This decree 
was duly executed and Baharu Mal has 
since been shown in possession as mort- 
gagee. . 

About twenty-five years later, on the 
27th May, 1929, the sons of Har Narain, 
filed an application before the Deputy Oom- 
missioner alleging that the decree of the 
29th July, 1904, contravened the provisions 
of the Punjab Alienation “of Land Act 
ihasmuch asit put the decree holder, who 
is nota member of an agricultural tribe, 
in possession of land without any limit of 
time. It was contended that as the Aot 
was in force in 1904, the mortgagee could 
be given possession for a period of twenty 
years only, at the expiry of which the 
principal and interest ought to be consider- 
ed to have been fully paid off. This conten- 
tion found favour with the learned Deputy 
Commissioner and he has applied to this 
Court under s. 21-A of the Punjab Aliena- 
tion of Land Act to revise the decree. 


At the commencement of the hearing 
Mr. Jagan Nath for the respondent raised 
a "preliminary objection that this reference 
was barred by time, having been made 
more than two months after the Deputy 
Commissioner was informed of the decree. 
He wanted to base bis argument upon cer- 
tain proceedings before the Revenue Autho- 
rities which were stated to have taken 
place before 4921, and which indicated 
that the former Deputy Commissioners 
had full knowledge of the decree. Mr, 
Jagan Nath asked for time to filean afi- 
davit, accompanied by certified copies of 
the revenue proceedings on which he re- 
lied. He stated thatif the Deputy Oom- 
missioner had summoned his client before 
making the reference, all the relevant 
materials would have been placed before 
him to show that the reference was barred 
by time. IfI had thought that the refer-' 
ence wassound on the merits, I would 
have been constrained to order further en- 
quiry with a view to determine whether the 
reference was made within limitation. But 
after hearing full arguments from Mr. Moti 


_Sagar for the petitioners and Mr. Jagan 


Nath for therespondent I am of opinion 
that the revision fails on the merits, and 
that no useful purpose will be served by 
"ordering an enquiry on the question whe- ` 
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< ther the former Deputy Commissioner had 


knowledge of the decree. 


Both Oounsel agree that the decision of 
the real point involved in the reference 
depends on the question, whether the com- 
promise and the decree passed thereon 
amounted to a new alienation, or whether 
they merely gave effect to antecedent 
rights which existed under the mertgage 
transaction of 1899. The law on the 
point is authoritatively laid down by 
their Lordships of the Privy Council in the 
well known caseof Khunni Lalv. Gobind 
Krishna Narain (1) andis to the effect 
that in such cases the Oourt has to see 
whether the compromise proceeded on the 
assumption that there was an antecedent 
title of some kind in the parties and the 
agreement acknowledged and defined what 
that title was or whether “by virtue of this 
agreement, some new rights came into ex- 
istence.', 


Now a reference to the terms of the mort- 
gage deed of 1899 and the proceedings of 
1904 clearly shows that in the suit of 1904 
the mortgagee sought the assistance of the 
Court to enforce a right which had been 
conferred on him by the mortgage transac- 
tion, and the decree merely gave effect to 
it. His right to recover possession as mort- 
gagee was notin any way affected by the 
subsequent enactment of the Punjab Alie- 
nation of Land Act and the Court in enforc- 
ing it did notin any way contravene its 
provisions. All that happened was that in- 
stead of obtaining possession of ten biswas 
to which the mortgagee was admittedly en- 
titled, he, by mutual consent, got 74 biswas 
only relinquishing the remaining Zi tothe 
mortgagor. Similarly, he abandoned his 
claim with respect to a portion of the 
amount whichle had stated in the plaint 
was due to him on foot of the mortgage. lt 
is not denied that the other cc naitions in 
the compromise were materially and sub- 
stantially the same as in the original mort- 
gage transaction. There can be no doubt 
thatthe mere relinquishment by a promisee 
of a portion of his pre-existing rights does 
not amount to a new alienation. lf authori- 
ty is needed for this obvious proposition it 
will be found in Milkhi v. Bishen Das (2). 

Mr. Moti Sagar principally relied on 


(1) 10 Ind. Cas. 477; 33 A. 356; 13 Bom. L. R. 497; 
15 C. W. N. 545; 8 A. L. J. 552; 13 O. L. J. 575; 
10M. L. T.25; (1911) 1 M. W. N. 432; 21 M. L. J. 
I. A. 87 (P.O). 

) 16 Ind. Cas. 957; 8 P. R. 1913; 9 P, L. R, 1913; 
P. W. R. 1912. 
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certain observations in Debi Sahai v. Ramji 
Lal (3) but he conceded that that ruling 
is no longer good law after it had been ex- 
pressly disapproved by the Full Bench in 
Karori Mal v. Ramji Lal (4). Moreover the 
facts of that case were materially different 
from those of the one before me. 

For the foregoing reasons I dismiss this 
revision. The petitioners must pay the 
costs of the respondent in this Court. 

R.L Petition dismissed, 
(3) 46 Ind. Cas.460; 56 P. R. 1918; 127 P. W.R. 


18. 
(4) 59 Ind. Cas. 812; 2 Lah. 53; 41. P. W. R. 1921; 
3 Lah. L, J. 68; 46 P. L. R. 1921. 


LAHORE HIGH COURT. 
Szoonp CIVIL APPEAL No. 1895 or 1225. 
May 28, 1929. 

Present :—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 

SADDA SINGH AND oTHERS—PLAINTiFFS 
—APPELLANTS 


versus 
LEHNA SINGH AND oTHERS—DEFENDANTS 
— RESPONDENTS. 

Custom—Ancestral or self-acquired property—Aban- 
donment of village by proprietors—Subsequent re-occu- 
pation—V illage, whether self-acquired. 

Where the original proprietors of a village aban- 
don it, but after the lapse of a few years 
come back andre-occupy it, there cannot be said to 
be a fresh acquisition and they must be held to have 
re-occupeid what already belonged to them and there 
is no change in the ancestral nature ofthe property. 
[p. 734, col. 1.] 

Manohar v. Nanhi (1), distinguished. 


Second appeal against a decision of the 
District Judge, Sialkot, dated the 28th May, 
1979, reversing that of the Sub-Judge, 
Second Clase, Sialkot, dated the 6th August, 
1923. 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellants. 

JUDGMENT.—No body appears on 
behalf ofthe respondent and after hearing 
the learned Counsel for the appellants we 
come to the conclusion that this appeal must 
succeed. 

The relevant facts are that Ohanda Singh, 
Mehr Singh etc. were the original proprie- 
tors of the village to which the parties be- 
long, butthey (Chanda Singh, etc.) aban- 
doned it during the regime of one Bhag 
Singh and the village was desolated, They 
returned after eight years and re-populated 
the village. The question is, should these 
men be deemed to have made a fresh 
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Acquisition or tó havere-occupied or taken 
back what already belonged to them ? We 
are ofopinion that the correct version to 
this question is that they came back and 
took hold of the property that had never 
ceased to be theirs. This being so the an- 
cestral character of the land was never 
changed--Manohar v. Nanhi(1) appears to 
be distinguishable from this case. We 
accept the appeal and reversing the decree 
of the lower Appellate Court remand the 
case to him for deciding the remaining 
questions that the appeal to him involved. 
- Oosts to abide the event. 


BL, Appeal allowed. 


ion 66 Ind. Cas, 399; 2 L, 366; A, I. R. 19221. 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 491 or 1929. 
December 2, 1929. 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Bhide. 

GAMAN AND OTHER8—ÜONVIOT3— 
APPELLANTS 
veraus 
EMPEROR- RESPONDENT. 

T Penal Code (Act XLV of 1860), ss. 99, 100, 988— 
Private defence, right of—Arrest by Police Officer 
under illegal order—Resistance—Apprehension of hurt 

—Right of private defence. 

Where an order of arrest by a Superintendent 
of Police is illegal, s. 99, Penal Code, does not apply 
and a resistance to arrest sought to be effected by 
a Sub-Inspector under such order is no offence 
under s. 333, Penal Code. [p. 736, col. 1.1 

Queen-Empress v. Jogendra Nath Mukerjee (1) and 
Haq Dad v. Emperor (2), referred to. 

s Where a person sought to be arrested by a Police 

Officer underan illegal order has a reasonable ap- 
~ prehension of hurt at the hands of such officer, he 

as a right of private defence. [p. 736, col. 2.] 

Oriminal appeal from an order of the Ad- 
ditional Sessions Judge, Multan, dated the 
. 27th of March, 1929. 

-. Mr. Hakumat Rai, for the Appellants. 
` Mr. Abdul Rashıd, Additional Govern- 

ment Advocate, for the Respondent, 
^ JUDGMENT.—The five men whose 
. names aregiven in the margin (foot-note)* 
ES e—a aa 
.. "Wl Khairu, 2, Mohammad Azim, 3, Gamun, 4, Rahim, 
- f Hassan, 


w asmi 
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were tried together by the Additional Ses- 
sions Judge of Multan on alternative charges 
underss. 307/10) and 333, Indian Penal Code, 
with the result that he acquitted the first two 
and convicted the rest of hurt under s. 324, 
Indian Penal Code, and sentenced each to . 
rigorous imprisonment for one year. These 
three convicts have sppealed, and the 
Local Government has also appealed against 
the acquittal of Khairu and Mohamad 
Azim, and for the conviction of all five 
under 8.307 ore. 333, Indian Penal Oode 
coupled with s. 149, Indian Penal Odde or 
enhancement of the sentences under s. 324, 
Indian Penal Code. 

The various incidents mentioned by the 
prosecution may briefly be described thus: 

(1) On the29th November, 1928, Ghamun 
appellant was beating a student of the 
Multan Islamia High School when Ghulam 
Mohammad, Head Constable, (P. W. No. 4) 
who was attached to the Police post near 
there, interfered and separated them and 
scolded Gamun. Gamun felt insulted 
and said to the Head Oonstable something 
to the effect that he would take revenge. 
The Head Constable was the only witness 
produced about this incident. The stud- 
ent's name was mentioned but he was not 
produced, 

(2) On the 8th December, 1928, at about 
10 30 a. m. the Head Constable left the 
Police post for the Tahsil to perform his 
duty there as& Naib Court. On the way aa 
he struck into the Am Khas garden, Gamun 
and others fell upon him and beat him with 
fists, kicks and sticks. He was rescued by 
two constables and others but none of them 
was put in the wjtness-box, and so the Head 
Constable was the solitary witness produced 
about this assault upon him. 

(3) The above incident was soon reported 
to the Police Inspector Mr. Warburton who 
rang up the Superintendent of Police on 
the telephone and apprised him of what 
had befallen the said Head Constable. 
The Superintendent of Police gave instruc- 
tions for the arrest of the assailants of the 
Head Constable under s. 107/15], Criminal 
Procedure Oode. The Inspectcr (P. W. 


“No, 6) conveyed those instructions to the 


Suk-Inspector on the phone. The latter 
made an entry in the station diary as to 
what had been communicated to him, and 
then went to the Inspector at the Tahsil 
and, after receiving further verbal instruc- 
tions from him, he came backto the Police 
Station and made another entry in the diary 
embodying all that he was told by the 
Inspector. Then with eight constables all 


. 1211. O. 1830 
(dn uniform, he proceeded to the residence 
' ofthe four brothers Gamun, etc., who it 
was stated had beaten the Head Constable, 
Some more constables and Seth Narain 
Das or Naru Karar joined the Sub-Inspec- 
tor on the way. 
(4) The Police or prosecution version of 
. what took place farther on and at the house 
of the four brothers was this: When the 
Sub-Ingpector's party emerged from the 
Dalhi Gate, Nimun was seen coming from 
the opposite direction. Seeing the Police 
he rat back and disappeared. When the 
party reached the house of the accused they 
found its door fastened from inside. They 
knocked at it but it was not opened. In the 
meantime the four brothers and their 
cousin Hassan Bakhsh appeared on the 
scene with knives in their hands and 
shouting “Ali, Ali”, The Sub-Inspector 
told them that he had come to arrest them 
and not to fight with them. These five 
men, however, proceeded to attack some of 
the constablesand caused injuries to three 
of them. The Police succeeded in arresting 
three out of the five assailants, namely, 
Gamun, Hassan Bakhash and Nimun, 
The three constables who were attacked 
received incised wounds. - 

Now, the first question to be determined 
is whether there was any justification for 
the order made by the Superintendent of 
Police for the arrest of the assailants of the 
Head Constable under ss, 107 and 151, 
Oriminal Procedure Code, 

Section 151 runs thus: 

“A police-officer knowing of a design 
to commit any cognizable offence may 
: arrest, without orders from a Magistrate and 
without a warrant, the person so designing, 
if it appears to such officer that the com- 
mission of the offencs cannot be otherwise 
. prevented," 

Apart from s. 151, there is no provision 
in s. 107 for the arrest of any person. 

The Superintendent of Police did not 
appear in the witness-box to state what was 
the information received by him upon 
which he ordered the arrest. In tha in- 
structions given by the [nspector to the 
Sub-Inspector which the latter reduced to 
writing it is nowhere stated that the 
assailants of the Head Constable threatened 
tokillhim. When the Inspector appeared 
in the witness-box he stated that the 
Head Constable told him that his assailants 
had threatened to kill him. Hs further 
stated that he phoned to the Superintendent 
of Police and repeated to him all that the 
Head Constable had told him, but he did 
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not specifically state that he phoned to the 
Superintendent of Police that the assailants 
of the Head Oonstable had threatened to 
kill him. Even assuming that the assailants 
did utter that threat before leaving the 
Head Oonstable, there was nothing to 
indicate that they intended to carry out 
that threat and could do so unless im- 
mediately prevented by arrest. There was 
no old deadly feud at the bottom, and the 
Head Oonstable hai been sufficiently 
punished for his interference in the 
quarrel between Gaman and the student, 
and he was now at the Police post where 
there could be no danger of any further 
molestation by the accused. In these 
circumstances there was no occasion for 
ordering their arrest under the provisions 
of 8. 151 of the Oriminal Procedure Code, 
and the contention to the contrary possesses 
no force. 

The next question is whether the 
Superintendent of Police acted in good. 
faith. Section 52 of the Indian Penal Gode 
lays down that nothing is said to be done 
or believed in good faith which ig 
done or believed without due care or at- 
tention, There is nothing to indicate that 
the Superintendent of Police exercised due 
care and attention, On the other hand, it 
appears from what has been stated above 
that he was hasty and careless, The 
direction that he gave for arrest cannot, 
therefore, be said to have been given in 
good faith, 

It is further clear that the Police had no 
jurisdiction to arrest as the assailants were, 
according to the information then received 
by the Sub-Inspector of Police and entered 
by him inthe diary, only four in number 
and their offence was punishable under no 
other provision of the IndianPenal Oode than 
8. 323. No emergency for arrest which 
8. 151 contemplates having been shown 
to have existed, the attempt to arrest on the 
part of the Sub Inspector was not only “not 
strictly justifiable by law", but was illegal. 
Therefore neither cl. (1) nor cl. (2) 
of s. 920f the Indian Penal Code could 
afford protection to him. Queen Empress v. 
Jogendra Nath Mukerjee (1) is in point. 
In that case a District Magistrate issued 
a warrant for the arrest and production of a 
witness for the purpose of giving evidence 
at an investigation held by the Police, 
and in attempting to execute such 
warrant the Police arrested the wrong 
person and were assaulted in the attempt, 


(1) 24 O, 320; 1 C. W, N, 154, 
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And Ghose and Gordon, JJ., held} that 
“apart from the fact that the attempt to 
arrest was made on the wrong person a 
District Magistrate has no authority to issue 
a warrant for the production of a witness at 
an investigation by a Police Officer; but 
only before his own Court underss. 76,81 
of the Code of Criminal Procedure. ™ 

*Held, also, that as the investigation was 
held by a Police Officer under Chap. XIV 
of the Oriminal Procedure Code, the proper 
course was for the Sub-Inspector of Police to 
require the attendance of the witness under 
B. 160 of the Code of Criminal Procedure, 
and on failure by her to comply with such 
order, prosecute her under s. 174 ofthe 
Penal Code." 

“Held, also, that the accused were justifi- 
ed in their resistance, and that no offence, 
either under s. l43ors. 186 of the Penal 
Code, was committed, and that they should 
be acquitted.” 

This ruling was followed in Hag Dad v. 
Emperor (2) and it was held that e. 99 was 

‘inapplicable where the action of the Sub- 
Inspector of Police was wholly without ju- 
risdiction. 

In the present case the Sub-Inspector 
was not competent to execute the Superin- 
tendent's order for arrest as the order was 
illegal. 

Coming now to the factum of the assault 
on the three constables it may be observed 
at first that the account thereof as given by 
the Police is not corroborated by any inde- 
pendent trustworthy witness, Besides the 
Sub-Inspector and the constables, onlystwo 
other witnesses were produced, namely, 
Narain Das and Nawab. The former, ac- 
cording to his own showing is a helper of 
the Police inasmuch as he not infre- 
quently attends Police investigations, and 
the latter is a sarbarah lambardar whose 
duty it is to help the Police and who was, 
after all,a chance witness. No witness 
was produced from the locality where the 
assault took place, though several people 
from there must have been attracted to the 
spot in consequence of the arrival of so 
‘many Police men in uniform and the noise 
of their scuffle with the accused. The story 
that the five accused came up allof a 
sudden to deliver an attack on thirteen 
Policemen is on the face of it highly im- 
probable as they could not have imagined 
that they could overpower them. The 
defence story that the Police entered the 


(2 90 Ind ` Oas. 927; 6 Lah, 392; 26 Or. L, J. 1631; 
AL R. 1926 Lah, 19, 
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house of the accused and caused annoyancé 
by interfering with their womenfolk seems ° 
probable though no evidence was produced 


in support of it. In any case the Police . 


version, improbable as it is, ia not support- 
ed by any independent evidence and can- 
not, therefore, be believed in its entirety. 

In allthese circumstances we are not 
prepared to conclude that the lower Court 
was manifestiy wrong in disbelieving the 
prosecution evidence as against the two 
accused who bore no injuries and who were 
not arrested on the spot. They no* doubt 
absconded for a few days but they did so 
probably for fearof arrest and not neces- 
sarily because they had taken part in the 
scufiis with the Police. Further we find that 
there was no intention on the part of the 
assailants to inflict any fatal injury and no 
dangerous injury was as a matter of fact 
caused. 

We are of opinion that the finding of the 
Additional Sessions Judge that the injuries 
received by the constables were simple is 
correct. In view of all that has been stated 
above there could be no conviction either 
under s. 307 ors. 333 of the Indian Penal 
Oode. Theappeal by the Local Govern- 
ment, therefore, fails and we dismiss it. 

As regards the appeal of the convicts it is 
clear that they were entitled to offer resist- 
ance to their arrest which was illegal. As 
regards the circumstances under which 
they did so, the evidence as stated above, is 
not eatisfactory, but it may safely be pre- 
sumed that they apprehended hurt at the 
hands of the constables who were admitted- 
ly all armed with lathis, ‘These lathis were 
actually used as the three appellants receiv-. 
ed a number of injuries. They were there- 
fore, justified in causing to their assailants 
the simple injuries that they did, and the 
right of private defence that they had 
against unlawful arrest was not exceeded. 

We, therefore, accept their appeal and 
acquit them. 


R.L Appeal allowed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE 
No. 30 or 1925. 

January 21, 1929. 
Present:—Mr. Justice B. B, Ghose and 
Mr. Justice Panton. 
HINDUSTHAN CO-OPERATIVE 
INSURANOE SOCIETY, Limirep— 

e . DEFENDANT8 — APPELLANTS 
versus ; 
SEORETARY or STATE ror INDIA 1N 


OOUNOIL—PLAINTIFF—RESPONDENT. 

Land Acquisition Act (I of 1894), s. 28 (1)—Cal- 
cutta Improvement Act (V of 1911), s. 9 (8) (a)—Land 
Acquisition—Market value—Mode of determination— 
Disposition of property at date of declaration, mean- 
ang of —Sale of land—Description of boundary as 
proposed road, whether confers right of way—Hase- 
ment by mecessity—BEasement by estoppel—Estoppel— 
General principles. 

It cannot be laid downas a general rule of law 
that, in determining the market value of a piece of 
land acquired under the Land Acquisition Act, the 
Collector should value the land with allthe bundle 
of rights and leave the parties interested to claim 
apportionment of the compensation awarded accord- 
ing to their rights. The mode of valuation must be 
left to the discretion of the Collector and the Court, 
having regard to the nature ofthe property. [p. 738, 
col. 2; p. 739, col. 1.] : 

Trustees for the Improvement of the City of Bom- 
bay v. Jalbhoy Ardeshir Sett (1) and Girish Chandra 
Roy Choudhury v. Secretary of State for India in 
Council (2), referred to. : 

Where a piece of land was divided into several 
plots and sold to different purchasers and in the 
sale deeds one of the boundaries was described as 
‘the proposed drainage road of the Trust’: 

Held, that there was no representation that the 
purchasers were entitled to a right of way but only 
a statement of what the Trust was going to do with 
the land which was described to be the boundary and 
the purchasers did not acquire any right of way 
over it either by express grant, or by implication or 
by the rule of estoppel. |p. 739, col. 2.| 

In order that representatiof may operate as an 
esteppel, it must be representation of an existing 
ibid} of not mere intention or future promises, 

ibid. 

Estoppel does not confer any title, but is merely 
& rule of evidence which prevents one party from 
denying the existence of a fact, which he represented 
as existing and upon which representation another 
Er has been induced to act to his detriment. 

10140. | d 

Trustees for the Improvement of the City of 

Bombay v.Jolbhoy Ardeshir Sett (1), distinguished. 


For claiming an easement of necessity, it must be 
shown that the land conveyed ia surrounded on all 
sides by lands belonging to third persons, and the 
only way of access is over the contiguous land of the 
grantor. [ibid.] 


Where a Society intended to sell a piece of land in 
small plots to purchasers as building sites leaving 
a road 40 feet wide for allowing access to the sites, 
but on hearing that the Improvement Trust intended 
to acquire a portion of the land and construct a 
road 100 feet wide, kept vacant a hundred feet broad 
plot of land and sold the remainder and the Trust 
&cquired the vacate site as proposed; 

» Held, that the mere fact that the Society kepta 
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lot 100 feet wide vacant could not be held to be a 
disposition of that plot of land as a road for the pur- 
pose ofs. 23 ofthe Land Acquisition Act as amended 
by EE Calcutta Improvement Act, 1911. [p. 740, 
col. 2. 


Appeal against a decree of the Presid- 
ent, Calcutta Improvement Tribunal dated 
the 10th November, 1924. 

Mr. N. N. Sircar (with him Dr. N. C. Sen 
Gupta, Messrs, S. M. Mallik and Hiran- 
kumar Ray), for the Appellants. 

Sir. B. C. Mitter (with him Mr. Surendra- 
nath Guha and Maulvi Nasim Ali), for the 
Respondent. 


JUDGMENT. 

B, B. Ghose, J.—This is an appeal by 
the Hindusthan Oo-operative Insurance 
Society, Limited, which will henceforth 
be called the Society, against the award 
mace by the Tribunal under the Calcutta 
Improvement Act for acquisition ofa plot 
of land, about 10 bighas 17 cottas in area, 
on account of the Trust. The Society were 
claimants No. 1 and other persons were 
also parties as persons interested before 
the Collector. The declaration was made 
on the 17th November, 1920. The Society, 
it appears, had acquired a tract of land 
about 162 bighas in area by several con- 
veyances between the year 1917 and May, 
1919. They proposed to sell the land in 
small plots to different persons as building 
sites by driving roads through the land 
and make a profit by their scheme. A map 
was prepared by the Society to show the 
manner in which the land should be dis- 
posed off. The Collector made an award 
of Rs. 32,000 odd plus the statutory al- 
lowance, and he made an apportionment 
by giving shares of the compensation to 
various persons on the ground that they 
were persons interested having rights of 
easement over the land acquired. Hestated 
that the land has been valued on the 
presumption that it was a plot of land over 
which the owners of the plots adjacent to 
it had a right of way. The Society had, 
before the declaration was made, sold a 
number of plots to different purchasers. 
But sometime before the declaration, they 
became aware of the fact that the Trust 
was goingto purchase a 100 feet broad strip 
of land in order to construct a road, which 
has been called in the various documents 
a3 their proposed Sewer Road. The Socie- 
ty asked for a reference to the Tribunal 
under the provisions ofs.18 ofthe Land 
Acquisition Act, both on the ground of 
valuation and also with regard to the 
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question of apportionment. The Tribunal 
took up the case of valuation first, and the 
matter was decided on the 10th November, 
1994. But the question of apportionment 
was left undecided on the ground that it 
was a, separate matter, which the President 
of the Tribunal could deal with sitting 
alone without the aid of assessors. The 
Tribunal dismissed the claim of the Society 
for increased valuation, and from that 
judgment appeal has been preferred to 
this Court with the requisite leave obtain- 
éd from the President. The appeal came 
up for hearing on a previous occasion 
before a Division Bench of this Court, of 
which I was a,memher. That Bench con- 
sidered it necessary that the matter of ap- 
portionment of compensation should be 
heard immediately after appeal with regard 
to the question of valuation, because the 
question of the rights of the other claim- 
ants were mixed up with the question of 
valuation in this particular case. The 
valuation was made by the Tribunal, as 
it was made by the Oollector, on the basis 
that the other claimants had some right 
by way of easement on the property acquir- 
ed, That right was denied by the Society. 
The hearing of this appeal was, therefore, 
adjourned till the decision of the ques- 
tion of the rights of the other claimants 
to the property acquired. That matter 
has now been decided by the Tribunal 
against those claimants, and they have 
preferred Appeals Nos. 96, 140 and 212 of 


1928, which will be dealt with after this. 


appeal. 

In determining the amount of compensa- 
tion to be awarded for the land acquir- 
ed, reference must be made to the addi- 
tion made tos. 23 of the Land Acquisi- 
tion Act by the Oalcutta Improvement 
Act of 1911. The relevant portion of the 
amendment is that the market value of 
the land shall be deemed to be the market 
value according to the disposition of the 
land at the date of the publication of the 
declaration relating thereto under s. 6. 
The learned President held in his judg- 
ment that the disposition of the land by 
the Society at the material time was that 
they had decided that there should bea 
road running through their property and 
between their two echemes and that the 
width of the road should be 100 feet. 
f'urther on, the learned President stated 
that “if the matter had rested there, it 
might have been contended on behalf of 
the Society that the mere laying out by 
them of their own land in a particular 
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manner would not fix the disposition of 
any part of that land: But that could 
no longer be said if at the material time 
the Society had, by their dealings with 
ihe plots into which they had divided 
their property, created in favour of third 
parties, rights over different parts of the 
land on the basis of that lay out.” The 
learned President thereafter found that the 
description of a boundary in five plats of 
land, which they had sold, i. e, plots 
Nos. 2, 26, 27,28 and 30, was either as 
“land kept for proposed 100 feet wide 
drainage road of the Oalcutta Improve- 
ment Trust” or as “the proposed drainage 
road of the Trust” and by reason of that, 
aright of way over the acquired land had 
been granted to the various purchasers of 
those plots by the operation of the rule 
of estoppel as against the Society. Ths 
learned President, therefore, held that the 
land was rightly valued by the Oollector 
as &road-way, and as it could not have 
been turned to any profitable use by the 
Society such as would justify a higher 
valuation than what has been put on it 
by the Collector, he dismissed the claim of 
the Society. 

Against that judgment it is contended 
on behalf of the Society by. the learned 
Advocate-General that the initial defect 
in finding the market value of the land 
was that the Collector as well as the 
Tribunal proceeded to value the rights of 
the Society to the land separately on the 
supposition that it was burdened with 
encumbrances, that it was not the right 
way of finding the market value of the: 
land, and that the Collector ought to have 
valued the land ewith all the bundle of 
rights and left| the parties; interested to 
claim apportionment of the compensation 
awarded according to their rights. It can- 
not, however, be laid down that that 
should be the uniform rule for arriving at 
the market value of a piece of land acquir- 
ed under the Act. It was observed in the 
case of Trustees for the Improvement of 
the City of Bombay v. Jalbhoy Ardeshir 
Sett (1), cited on behalf of the appellants, 
that no general principle as regards 
the mode of valuation can be laid 
in finding the market value. 
The same principle was laid down 
in the case of Girish Chandra Roy 
Choudhury Yy. Secretary of State for 
Inaia in Council (2) to which my learned 

(1) 3 Ind. Cas, 757; 33 B. 483; 11 Bom, L. R. 
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brother was a party, and in which all the 
previous cases have been referred to. 
Instances may be cited where it would be 
inequitable not to take into account the 
value of the different rights which the 
several claimants may have in the land 
acquired. The mode of valuation must, 
therefore, be left to the discretion of the 
Collector and the Oourt, having regard to 
the nature of the property. But the appel- 
lants have a grievance in this case as 
regards the apportionment made by the 
Oollector. Their case is that after having 
valued only what may be called the ‘aub- 
sidiary interest’ of the Society in the 
land acquired, the Oollector proceeded 
again to givethe other persons who were 
supposed to have rights of easement over 
the landa part of the compensation or, 
in other words, the Oollector has valued 
the land neither by taking into consider- 
ation the whole bundle of rights frea from 
all encumbrances nor by valuing the rights 
of differant claimants to the property. 


But the question in this case does not 
depend upon the mode of the valuation by 
the Collector. The principal question in 
this case is whether the purchasers of the 
plots, Ihave mentioned above, had a right 
of way over the land, by reason of any rule 
of estoppel as found by the learned Presi- 
dent and as contended for on behalf of the 
Secretary of State as well as by the 
Oounsel for the different claimants in the 
other appeals. The main and the most 
important case that was dealt with by the 
learned President in finding that the pur- 
chasers hada right of way over the land 
acquired is the case of Espley v. Wilkes 
(3). It is not necessary to state the facts 
of the case in detail as they have been 
fally dealt with by the learned Presi- 
dent. Itis only necessary to say that in 
that case the lessor by the grant expressly 
described the land demised as abutting 
upon strips of land of his own to the north 
and the east and which were distinctly 
delineated upon the plan and therein 
caled “new streets’. The lessor was, 
therefore, held to be estopped from denying 


that there were streets running along the. 


north and the east fronts of the houses to 
be builf on the demised lands according to 
the terms of the lease. (See page 303* of 
the report) It seems to me that the facts 
of that case are quite different from those 
of the present. I need not deal with 
Eg i T Ex. 298; 41 L. J. Ex. 241; 26 T. L, 


UNDILCCEARSSOUCA HL Uzgu-————————— 


"Page of (1872) 1. Ex.—[Ed.] 


H. 00:0, I. 8. LD. Y, SECRETARY OF STATE FOR INDIA; 


739 

the other cases referred to by the learned 
President in this connection, because, in my 
judgment, it is a well-established rule that 
in order that representation may operate 
as an estoppel, it must be representation 
of an existing fact and of not mere intention 
or future promises. The question has been 
fully discussed in Pollock’s Principles of 
Oontract (Appendix, Note 1) and sum- 
marised in Everest and Strode’s Law of 
Estoppel, 3rd Edition, page 279. Estoppel 
does not confer any title but is merely a 
rule of evidence which prevents one party 
from denying the existence of a fact which 
he represented as existing and upon which 
representation another person has been 
induced to act to his detriment. Now, 
what was the representation which was 
made in describing the boundaries of the 
plots which had been conveyed to the 
different claimants? As the learned Pre- 
sident points out—and that is borne out 
by the documents (Ex. J for plot No. 2, Ex. 
3 for plot No, 26, Ex.5 for plot No. 27, Ex. 
11 for plot No. 28 and Ex. 94for plot No. 30) 
—that the description of the plots convey- 
ed as in the boundaries, was either “ the 
proposed drainage road of the Trust" or 
“the proposed 100 feet wide drainage road 
of the Oalcutta Improvement Trust.” It 
seems to me tobe quiteclear that there 
was no representation of an existing fact 
like that on which the decision of Espley v. 
Wilkes (3) proceeded. It is a statementof 
what the Improvement Trust was 
going to do with regard to the land which 
was described to be on the boundary of the 
plotssold. It didnot confer any title on 
the purchasers of the land sold either by 
express grant or by implication. It has 
been argued on behalf of the other claim- 
ants in the other appeals, and I think this 
argument may also be considered here, 
that with regard to some of the plots they 
might claim an easement of necessity as a 
right of way over this land. But that is 
quite a different question from the fact that 
a right had been conferred by grant. For 
claiming an easement of necessity, it must 
be shown that theland conveyed is surround- 
ed on allsides by lands belonging to third 
persons, and the only way of access is over 
the contiguous land of the grantor. That 
does not appear to have been the fact with 
regard to any of the purchasers of the 
different plots. The only effect of the state- 
ment made in the boundary seems to me to 
be this that, if the Improvement Trust had 
not made a hundred feet broad road on the 
land contiguous to the plots sold, tae. 
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purchaser might possibly have & claim for 
damages on the ground that they were in~ 
duced to pay higher price for the plots pur- 
chased on that representation than what 
they would have paid, if it was not stated 
to them that the Improvement Trust was 
going to build a wide road there, But, asa 
matter of fact, the Improvement Trust has 
built aroad, and we need not consider that 
situation. The only question is whether 
by that description in the boundaries of the 
lands sold a right of easement was confer- 
red, and I have already said that no right 
of easement was conferred by that state- 
ment. 

That being so, the only question that re- 
mains for consideration is as to what was 
the disposition of theland at the date of 
the publication of the declaration. It has 
been contended by Sir Benode Mitter, on 
behalf of the Secretary of State, that we 
are bound by the findings of factof the 
learned President that the disposition of 
the land at the material time was that 
this land acquired should be a road 100 feet 
broad and that according to the provisions 
of s, 3, sub-s. (2) of the.Caleutta Improve- 
ment (Appeals) Act, we are bound by the 
finding of the learned Judge which is a 
finding of fact. Now, the first answer to it is 
that there is no evidence on the record that 
the disposition ofthe.land at the date of the 
declaration was suchas the learned Presi- 
dent has found. Secondly, it seems that 
thelearned President has 'misapprehended 
the expression, ‘according to the disposi- 
tion of the land at the date of the publica- 
tion of the declaration." The mere fact 
that the Society knew before the date of 
declaration that the Improvement Trust 
was going to acquire this land for the 
purpose of building a road and, therefore, 
left it vacant, and did not dispose of it by 
sale, cannot be considered as disposition of 
the land asa road The real disposition of 
the land was thatit wasa part of scheme 
for the purpose of selling it in small plots 
to purchasers as building sites and, in 
pursuance of that scheme, they intended to 
drive roads through the land, in order to 
give access to the various plots they want- 
ed to sell. In my opinion, therefore, we 
must consider what was the intention of 
the Society at the requisite time with 
regard to these lands, if they had not got 
the information that the Improvement Trust 
was going to acquire a portion of the land 
100 feetin width. That would appear from 
one of the documents which has been refer- 
redto more than once by both sides and 
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the oralevidence given on behalf of the 
Society. The document, I refer to, is Ex. F 
dated the 10th August, 1918, which con- 
tains the proceedings of ameetingof the 
Directors of the Society. From that docu- 
ment it appears that they became aware of 
the scheme of the Improvement Trust for 
building a rcad which was to run partly 
through the Society’s property and the 
construction of which was to be taken up 
as an urgent matter. Then it proceeds thus: 
"This might have operated asa bar tothe 
immediate sale of a considerable number 
of the Society’s proposed plote. It was, 
however, found ipossible to avoid this 
contingency by making this  Society's 
proposed dsvelopment road in Scheme 
No 2 follow the slightly different line of a 
road projected by the Trust (thus avoiding 
all cross roads in this scheme) and leaving 
out of the scheme a strip of land along side 
the Improvement Trust drainage road align- 
ment to which the Chairman of the Trust 
agreed.’ From this document, as well as 
the evidence of the Secretary of the Society, 
Mr. S. N. Tagore, and that of Mr. O. K. 
Sarkar, an engineer examined on behalf 
ofthe Society, it is apparent that it was 
their intention to drive 2 40 feet broad at 
or about the place which they knew was 
going to be acquired by the Trust. The 
disposition of the property should, there- 
fore, be held to be building sites with a road 
40 feet wide for allowing access to the 
sites that were going to be sold. The know- 
ledge of the fact that the Improvement 
Trust was going to baild a hundred feet: 
road by acquiring a part of their property 
induced the Society to keep vacant a 
hundred feet broad plot of land. But that, 
as I have already said, cannot be taken as 
the present disposition of the land. 

The question now is what should be the 
valuation of theland acquired. Sir Benode 
Mitter, on behalf of the Secretary of State, 
argued that the matter should be sent back 
to the Tribunal for working out the valua- 
tion. We are unable to agree with that 
suggestion in tbe particular case. The. 
learned Adoveate-General, on behalf of the 
appellant, pointed out that the valuer on 
behalf of the Secretary of State has worked 
out the market value of the land according 
to the scheme as given by Mr. O. K. 
Sarkar on behalf of^ the Society, and we are 
of opinion tbat, if that be taken as the 
proper valuation of theland acquired, the 
respondent has not right to complain. The 
valuation cannot, in any case, be lower than 
what was stated by respondent's - valuer, e 
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Satyaprakash Sarkar. After deducting the 
value of land fora 40 feet. road and the cost 
of making the roadway, hé has put the value 
of the land at Rs. 94,330 and it seems toms 
that that is the most equitable way of 
valuing theland acquired. It was contended, 
on behalf of the appellant, that this valua- 
tion was increased by that witness during 
his crgss-examination to one lac odd. We 
have gone through his cross-examination, 
and if seems that that increase was made 
on a hypothetical basis and cannot be 
takeh as a proper valuation. 

The appealis, accordingly, allowed in 
part, the award of the Oollector and the 
Tribunal is varied and the Society is allowed 
Rs. 94,000 as the market value according 
to the disposition of the land at the time of 
the declaration plus the statutory allowance 
and damages at the rate allowed by the 
Collector, Having regard to the fact that 
there has been a partial success on both 
sides, there will ba no order as to costs in 
either of the Courts. 

Panton, J.—1 agree. 


A. Appeal allowed in part. 


CALCUTTA HIGH COURT. 
ORIGINAL Civi, Suir No. 126 oF 1925. 
December 10, 1928. : 
Present : —Mr. Justica Lort- Williams. 
BENGAL NATIONAL BANK, Lro. 
—PLAINTIBES 

/ versus 

JATINDRA NATH MAZUMDAR 

AND OTHERS—DEFRNDANTS, 

Contract Act (IX of 1872), ss, 251, 26, —Limitation 
Act (IX of 1908), ss. 19, 20, 21 (2), Sch. I, Arts. 60, 85— 
Partnership—Retirement of partner—Omission to give 
notice to customers—Liability of retiring partner— 
Acknowledgment and part payment by one partner, 
whether binding on. other partners—Banker and 
customer—Current account—Suit on  overdrafi— 
Limitation. 

A, B and C carried on business in partnership and 
opened an overdraft account with the plaintiff Bank 
and it wasarranged that each partner should be eligible 
to sign cheques in the firm name, adding thereto his 
own initials, and that the Bank would advance 
money to enable the defendants to purchase 
materials and on receipt of the bills given in pay- 
ment for goods supplied by defendants to customers 
would collect these on commission and deduct the 
balance from the overdraft. C retired from the 
partnership on the 24th June, 1921, but did not 
give notice of his retirement to the Bank. On the 
Isth January, 1922, A and B wrote a letter to the 

,pleintifis asking the latter to collect a bill from a 
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third person and to credit the amount to thely 
account on realisation. The bill less commission 
was credited on the 24th March, 1922. The plaint- 
tifs instituted a suit for the balance of the current 
account on the 14th January, 1925, against A, B 
and C. C contended that he was not liable and 
that ab any rate the suit was barred by limita- 


tion: 

Held, (1) that the faet that C had retired from the 
partnership in 1921 was of no availas he had not 
given notice of his retirement to the plaintiffs; [p. 
742, col. 1.] 

(2) that the letter of the 18th January amounted 
to an acknowledgment of liability by A and B and 
the receipt ofthe money due under the bill on the 
24th March amounted to a part payment within 
s. 20 of the Limitation Act; [p. 742, col. 2.] 

Maniram Seth v Seth Rupchand (1), followed. 

(3) that the acknowledgment and part payment 
made by A and B were binding on C as they were 
acts done by A and B in the usual course of the 
partnership business; [p. 745, col. 1.] 

(4) that the suit was on a mutual, open and current 
account falling within Art. 85 of Sch. I of the 
Limitation Actand was not barred as it was 
filed within three years of the close of the year 1922, 
[p. 744, col. 2.] 

The fact that the payment of money and the letter 
containing the handwriting are not simultaneous in 
point of time is immaterial for the purpose of s. 20 
of the Limitation Act. [p. 742, col. 2.] 

An acknowledgment of acurrent account implies 
an acknowledgment of a right to have accounts 
settled and implies a promise to pay, should the 
balance turn out to be against the person making it 
[p. 742, col. 2; p. 743 col. 1.] 

Section 21 (2) of the Limitation Act simply means 
that the mere acknowledgment or payment by one 
or more partners isnot, of itself, sufficient to make 
the other or others chargeable, apart from the 
question of authority. Where an acknowledgment 
or payment made by a partner isan act necessary 
for, or done in the usual course of, the partnership 
business, the partner must be held to have implied 
authority and the acknowledgment or payment 
would be effective even against the other partners 
to save the bar of limitation. [p. 743, col. 1.] 

In the case of a current account between a 
banker anda customer each increase of the over- 
draft cannot be treated as a separate loan from the 
date of which limitation must be calculated. jp. 743, 
col. 2. 

renee 60 of Sch. Iof the Limitation Act, is not 
applicable to asuit by a banker against a customer 
on an overdraft. [p. 744, col. 1.] 

Mr. S. R. Surita, for the Plaintiffs. 

Mr. S. M. Bose, for the Defendants. ; 

JUDGMENT.—In this suit, the plaint- 
ifs’ claim against the defendants is for the 
balance of a current account. The defend- 
ants Amarnath Banerji and Hiralal Mu- 


kherjido not contest the suit. It is 


admitted that the defendants carried 
on business in partnership under the 
firm name of Banerji Mukherji & Oo., 


and opened an overdraft account with the 
plaintiff Bank, which is now in liquidation 
and it was arranged that each partner should 
be eligible to sign cheques in the, firm 
name, adding thereto his own initials, and 
that the?Bank would advance money to 
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enable the defendants to purchase materials 
and on receipt of the bills given in pay- 
ment for goods supplied by defendants to 
customers would collect these on commis- 
sion and deduct the balance from the over- 
draft. The defendant Jatindra Nath, how- 
ever, says that this partnership was dissolv- 
ed in 1921, and that the plaintiffs had notice 
thereof. That thereupon he ceased to have 
any interest in the business, which was car- 
ried on by the other two defendants alone 
and that he commenced a separate business 
on his own account. He says also, and: this 
seems to be true, that whatever sum was 
due to the Bank at the time of dissolution 
has been repaid. He has produced a deed 
of dissolution dated the 24th June, 1921 

and I have no reason to think that it is 
other than genuine. He has also produced 
a carbon copy of a letter dated the 27th 
June, 1921, giving notice of the dissolution, 
which he says that he handed personally to 
Bhupendra Nath Banerji, who was the 
Managing Director of the plaintiff Bank, 

after giving him verbal noticeat or about 
the date of dissolution. 

Hs admits, however, that he did not ob- 
tain a receipt for this notice, nor did he 
receive any acknowledgment from the 
Bank—nor did he give any notice to the 
firms dealing with Banerji Mukherji and 
Oompany, nor did he advertise the fact of 
dissolution in the Exchange Gazette, nor in 
any of the vernacular Gazettes, nor in any 
English Newspaper. 

On the contrary, Bhupendra has been 
called and has stated emphatically that he 
never had any notice of the dissolution 
either verbally or in writing until after the 
institution of the suit and he has produced 
the Bank's letter receipt book, which con- 
firms his statement, 

As between the evidence of Jatindra and 
Bhupendra, I accept that of the latter, and 
I find in fact that notice of the dissolution 
' was not given to the plaintiffs—who are not 

therefore, affected by it, See s. 264, Indian 
Contract Act. It is unnecessary for me to 
decide whether this omission to give 
notice was due to forgetfulness on the part 
of the defendants, or because they or Ja- 
tindra failed to realise what his legal posi- 
tion would be with. regard to the firm’s 
creditors, or because they or Amarnath and 
Hiralal feared that knowledge of Jatindra's 
retirement might effect the firm’s credit 
with the Bank. Thedefendant, Jatindra 
has raised the further points that the ar. 
rangement for overdraft was limited to 
Rs. 4,000, and that moneys were to be ad- 
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vanced only against approved securities. 
This Bhupendra has denied and I accept 
his evidence. In any case this Jimit was 
very soon exceeded, and large sums ad- 
vanced, without any security, to the know- 
ledge of Jatindra. However, the substan- 
tial point raised on his behalf is one of law, 
namely, whether the claim is statute barred, 
and (assuming that the period of limitation 
otherwise would have expired) that depends 
upon whether, having regard tos. 21 (2) of 
the Indian Limitation Act, there had Been 
any acknowledgment of liability in 
writing under s. 19, or any part payment 
of the principal of the debt by 
the debtor or his agent duly autho- 
rised in that behalf, and the fact of which 
payment appears in the handwriting of the 
person making it as required by s. 20. Now 
the facts upon which the plaintiffs rely, are 
(1) 8 letter dated the llth January, 1922, 
from defendants to plaintiffs which reads 
as follows :— 

“ Enclosed please find the undermen- 
tioned bill with complete voucher which is 
to be collected from Messrs. Andrew Yule 
and Oompany, Limited, account the Port 
Engineering Works, Limited and credited 
to our account on realisation as arranged. 

“ Bill No. 1578. The Port Engineering 
Worke, Limited, Rs. 2,832-1-6." 

This bill,less commission, was credited 
to defendants’ account on the 26th May, 
1922. (2) A letter dated the 18th January, 
1922, in similar terms referring to bills 
Nos. 1492, 1583 and 1584, bill No. 1583 be- 
ing credited on the 24th March, 1922. 

This suit was instituted upon the 14th 
day of January, 1925. : 

Iam of opinion that there has been a 
sufficient acknowledgment and/or payment 
by the defendants Amarnath and Hiralal to 
satisfy the provisions of the above sections, 
as against them. The part payments of the 
principal debt are evidenced by the hand- 
writing of the person making them con- 
tained in the covering letters. The fact 
that the collection and receipt of the money 
and the letter containing the handwriting 
are not simultaneous in point of time is 
immaterial, as has been decided. Moreover 
the letters contein acknowledments of 
liability, because they refer to the account 
and request that the bills may be credited. 
“as arranged’—that is to say deducted 
from the amount of the overdraft according 
to the agreement between the parties—and 
an acknowledgment of a current account 
implies an acknowledgment of a right to 
have accounts settled and implies a promise* 
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to pay should the balance turn out to be 
against the person making it. Maniram 
Seth v. Seth Rupchand (1). The question 
remains whether what they did is binding 
upon the defendant Jatindra Nath and it is 
a question of implied authority. 

Ordinarily whatever their authority had 
been, it would cease upon dissolution. But 
s. 264° of the Indian Contract Act provides 
in effect, that so far as the plaintiffs are 
concerned, there had been no dissolution 
andethe partnership still subsisted at the 
time when this suit was instituted. The 
real question, therefore, is, what implied 
authority has one partner to bind another 
partner by his acts. 

Section 251 of the Indian Contract Act 
provides that each partner who does any 
act necessary for, or usually donein, carry- 
ing on the business binds his co-partners, 
asifhe were their agent duly appointed 
for that purpose, Section.21 (2) of the 
Indian Limitation Act simply means that 
the mere acknowledgment or payment by 
one or more partners is not, of itself, suffi- 
cient to make the other or others charge- 
able, apart from the question of authority. 
Therefore, what I haveto decide is, whether, 
an.acknowledgment or payment such as was 
made in this case and which has the effect 
of removing the bar of limitation, was au- 
thorised impliedly, by the defendant Ja- 
tindra Nath—or not. That depends upon 
whether it was an act necessary for or 
usually done in carrying on the business. 

In my opinion, clearly it was such an act. 
The acknowledgment was contained in a 
letter, dated the 18th January, 1922, similar 
to many dozens of other& written by de- 
fendants to plaintiffs, asking that certain 
bills should be collected and credited to 
the firm’s account. It was written in the 
usual course, and was essential to the busi- 
ness, which could not have been carried on 
without the overdraft arrangement made 
with the plaintiffs. It was followed by a 
payment made on the 24th March in accord- 
ance therewith upon collection of the bill. 
There was another payment upon which 
plaintiffs rely made on the 26th May. These 
stand upon quitea different footing from 
the acknowledgments or payments with 
which we are familiar and to which the 
cases refer, and which are made specifical- 
ly in recognition of the debt For this rea- 
son none of the cases to which I have been 
referred is really applicable to the facts of 

(1) 330. 1047; 33 I. A. 165; 4 C. L. J. 94; 8 Bom. L, 
L. 501; 10 C. W. N. 874; 1 M. L. T. 199; 3 A. L. J. 525; 
16 M. L. J. 300; 2 N. L, R. 130 (P. O.). 
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the present case. Moreover, in view of the 
clear provisions of ss. 251 and 264 of the 
Indian Contract Act, the law as declared in 
the English cases of Tucker v. Tucker (2) 
and Watson v. Woodman (3) seems of 
doubtful application to India. Of the 
Indian decisions, the law applicable to the 
facts of this case is correctly stated in 
Dalsukhram v. Kalidas (4), where the effect 
of s. 264 is recognised. 

In wy opinion, which Article of the 
Indian Limitation Act applies is immate- 
rial in this case. 

If Arts.57 or 59 apply, then the date 
when the loan was made must in my opin- 
ion, be taken to be the date when the last 
credit was entered, namely, the 26th May, 
1922—or the last debit, which was in 1925, 
in which cases the periods of limitation had 
not expired when the suit was instituted. 
In the case of a current account between a 
banker and his customer, I do not think it 
would be practicable, or within a correct 
interpretation of the Act, to regard each in- 
crease of the overdraft as a separate loan, 
from the date of which the period of limita- 
tion must be computed, though{this seems 
to have been the view expressed by Sir 
Alfred Wills in the case of Maniram Seth v. 
Seth Rupchand (1). However, if I am wrong 
on this point, there has been an acknowledg- 
ment and part payments of those loans in 
the present case, which have extended each 
of the periods of limitation. 

In English Law, time runs from the date 
when the cause of action arises—Limitation 
Act 1623—2and not from the date when the 
loan is made, as in Arts. 57 and 59. No 
cause of action arises as between the banker 
and eustomer until demand has been made. 
Joachimson v. Swiss Bank Corporation (5), 
In re British American Continental Bank, 
Lid., Ex parte Credit Generale Liegeois (6), 
per P. O. Lawrence, J.,at page 593* Grant on 
Banking, 7th Edition at page 182, These are 
recent decisions, and their effect has been 


“to upset views previously held by many 


lawyers. Ithas been declared, that it is 
an'implied term of the contract of loan 
made between a banker and his customer 


(2) (1894) 3 Ch. 429; 63 L. J. Oh. 737; 12 R, 141; 71 
L. T. 453. 
(3) (1875) 20 Eq. 721; 45 L. J. Ch. 57; 24 W, R, 
7 


(4) 26 B. 42; 3 Bom. L. R. 484, 

(5) (1921) 3 K. B. 110; 90 L, J. K. B. 973: 125 L. 
T. 338; 26 Oom. Cas. 196; 65 8.J. 434; 37 T. L. R. 

4 


534. 
(6) (1922) 2 Ch. 589; 91 L. J. Oh. 765; 127 T. L. 284; 


66 S. J. 388: 38 T. L, R. 464. 


#Page of (1922)2 Oh,—|Ed,  — 
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that demand shall bemade before any cause 
of action can arise. The first decision was 
given in acase in which the customer sued 
the banker. In the second case the banker 
sued the customer on an overdraft, and 
though the actual decision. turned on an- 
other point, P. O, Lawrence, J., applied the 
principles laid down in the former case. 
Moreover, in my opinion, the term ought to 
be mutually applied,ifat all. The Indian 
Legislature, however, seems to have given 
effect to the decision in the first case as far 
as it effects the question of limitation but 
not to thatin the second. This has been 
done in a curious and rather clumsy way. 
There have been added tq Art. 60 of the 
Limitation Act which deals with money de- 
posited payable on demand as distinguish- 
ed from money lent,the words “ including 
money of acustomer in the hands of his 
bankerso payable.’ The distinction bet- 
ween deposit and loan seems to be that the 
depositee stands in a fiduciary relationship 
to the depositor, thus by introducing this 
amendment, in Art. 60 the Legislature 
seems to have regarded the relationship 
between banker and customer as such, and 
not as that of borrower and lender, as is the 
position in English Law and has been hither- 
to in Indian Law. This may not have been 
intended and may lead to confusion and it 
would have been better to have dealt with 
the relationship of banker and customer in 
a separate Article. However, itseems quite 
clear that it was notintended to extend the 
amendment to a banker suing his customer 
on an overdraft, and Art. 60, as drafted, 
has no application to the present case. The 
decisions given upon Art. 85 are difficult 
to apply to the facts of this case, and are 
not very easy to follow. Thus it~sas been 
held that there must be reciprocity v. Jeal- 
ings, items on one side only are not enough 
fhoygh made up of debits and credits—an 
account under which one party has merely 
yeceived and paid monies on account of the 
other is not a mutual account properly so 
called. Ram Parshad v. Harbans Singh (7). 
Gimilarly where the plaintiff, a banker, had 
mede advances and received part payments 
from time to time, the balance always being 
in plaintiff's favour. Budh Ram v. Ralli Ram 
(8), and Bank of Multan v. Kamta Prasad 
(9. But where the plaintiff advanced 
money and defendant consigned goods to 
plaintiff for sale on commission, it was held 
that there were independent obligations on 

(T) 6 C. T. J. 158. 

(8) 37 Ind. Cas. 300; 103 P. W. R. 1916. 

(9) 39 Ind. Cas. 199; 39 A. 33; 14 A. L. J. 949, 
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both sides, because there existed the rela- 
tionship of ereditor and debtor between 
plaintiff and defendant and that of prinei- 
pal and agent between defendant and 
plaintiff: Namberumal Chetty v. Kotoyya(10), 
and Ratan Chand Jwala Das v. Asa Singh- 
Bogha Singh (11). 

The facts of the present case are some- 
what similar, as the plaintiffs charged com- 
mission on collection, and on the whole I 
think that Art, 85 applies and the close 
of the year 1922 is the appropriatedate from 
which limitation begins to run. Apart from 
this question of commission, I do not think 
that Art 85 would apply. Jf none of 
these Articles apply, then the case must 
fall under Art 120, which provides a 
period of six years from the time when the 
right to sue accrues, 

The result of all these considerations is 
that, in my opinion, the suit is not barred 
against any of the defendants and there , 
must be judgment against them and in 
favour of the plaintiffs for the sum claimed, 
with costs on scale No. 1 against Amarnath 
Banerji and Hiralal Mukherji, and on scale 
No. 2 against Jatindra Nath Mazumdar. 

A. Suit decreed, 


(10) 21 Ind. Cas. 773; 14 M. L. T. 
(11) 59 Ind. Cas. 669; 26 P. W. R. 
R. (Lah.) 3; 31 P. L. R. 1919. 


498. ot 
1921; 3 U. P. L. 


CALCUTTA HIGH COURT. 
Cıvıl Reve No. 1055 or 1928. 
February 1, 1929. — 
Present:;—Mr. Justice Mukerji and 
Mr. Justice Mitter. 
BADARADDIN MANDAL— PETITIONER 
versus . 
NAZIR HOSSAIN JOADDAR-—OPPOoSITE 
ARTY, 

Bengal Tenancy Act (VIII of 1885), ss. 85 (2), 159, 
167, 170 (8)—Creation of under-tenancy without 
registered deed or landlord's consent—Sale of holding 
—Under-tenant, whether entitled to make deposit. 

The interest ofan under-raiyat whose tenancy is 
not created by a registered instrument or with the 
consent of the landlord is one not void but only 
voidable at a sale for arrears of rent, provided it 
does not contravene the provisions of s. 85 (2) of the 
Bengal Tenancy Act, and an under-raiyat holding 
euch a tenure is, therefore, entitled to make a deposit 
under s. 170 (3) of the Bengal Tenancy Act when the 
landlord puts up to sale the holding of the occupancy 
raiyat under whom he holds. ip. 745, col. 2] 

Bhuban Mohan Guha v. Sheikh Badan (1) and 
Jnanendra Chandra Ghosh v. Royman Sheikh (2), 


distinguished. : 
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Rule against an order of the Munsif 
of Chuadanga, dated the 8th August, 
1928. 

Messrs. Mohinimohan Bhattacharya and 
Jatindranath Bagchi, for the Petitioner. 

Mr. Panchanan Ghoshal, for the Opposite 
Party. 

JUDGMENT. In thisicase an under- 
raiyat applied to make a deposit under 
s: 170, cl, (3) of the Bengal Tenancy 
Aet, when the landlord decree-holder sought 
to put up to sale the holding ofthe occu- 
pancy*raiyat under whom he held. The 
Munsif held that the under-raiyat had no 
locus standi to make the deposit, as his 
under-tenancy was notcreated by a registered 
instrument or with the consent of the 
landlord. The  under-raiyat has then 
obtained this Rule. 


"The learned Munsif has referred to and 
proceeded upon the authority of the case of 
Bhuban Mohan Guha v. Sheikh Badan. (1). 
That was a case where the landlord, 
who had purchased an occupancy holding 
at a rent sale proceeded to sue the 
under-raiyat for khas possession with- 
out annulling the under-tenancy under 
s. 167 or serving notice under s. 49 of 
the Bengal Tenancy Act. It was held 
that as the under-raiyati holding was not 
created by a registered lease or with the 
landlord's consent, there was no subsisting 
sub-tenancy which stood good against the 
landlord and which required to be put an 
end to either under s. 167 or under s, 49. 
That ease, in our opinion, has little bearing 
upon the question which arises in the present 
: casa where a sale has not yet taken place, 
and there is no knowing who will, ifa sale 
does take place, be the purchaser therein. 
In a recent decision fof this Court,in the 
case of Jnanendra Chandra Ghosh v. Royman 
Sheikh (2), it has been held that the interest 
of an under-raiyat, which was created by a 
registered lease in contravention of s. 85, 
sub-s. (2), and which purported to be a 
perpetual lease, is not an interest which the 
law recognises and consequently is not an 
interest coming within the description of 
"ineumbraunce," which, unless steps are 
taken to avoid it, subsists after the sale. 
Following the decision of the Full Bench in 
the case of Jharu Mandal v. Khetra Mohan 
Bera (3), it has been held that such an under- 
raiyat cannot be held to have an interest 
voidable at the sale and so is not entitled 

(1) 53 Ind. Cas. 331; 46 O. 766; 30 C. L. J. 201. 

(2) 110 Ind. Cas. 130; 31 C W. N. 580. 


(3) 96 Ind. Cas. 363: 51 C. 15; 30 C. W.N. 729; 43 
Q. L. J. 554; A. L R, 1926 Ca]. 934. 
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to make a deposit under s. 170, cl. (3). 
That case again is distinguishable, because 
the lease in that case, having been in contra- 
vention of sub-e. (2) of &, 85, was void, while, 
in the present case, the lease is only invalid 
against the landlord, It is an interest 
which would amount to an incumbrance and 
would have to be annulled by every pur- 
chaser except the landlord himself before it 
would cease to exist. The rights of a 
purchaser, who purchases in execution of a 
decree under Ohapter XIV of the Act, are 
regulated by s. 159 and nots. 85 of the Act. 
We are of opinion that the interest of the 
under. raiyat in the present case is one which 
is voidable at the sale and the under-raiyat, 
therefore, is entitled to make the deposit. 

The Rule is made absolute and the order 
of the learned Munsif being set aside, it is 
ordered that the petitioner be allowed to 
make the deposit. There will be no order 
as to costs in this Rule. 

A. Rule made absolute, 


CALCUTTA HIGH COURT. 
InsoLvenoy Suir No. 16 or 1929, 
April 9, 1929. 

Present:—Mr. Justice Lort- Williams. 

In re, NRIPENDRA KUMAR BOSE 
— PETITIONER. 

Presidency Towns Insolvency Act (III of 1909), s. 52 
—English Bankruptcy Act, 1883, (46 & 47 Vic., Ch. 52), 
s. 44—Sale of property on condition that it shall re- 
main seller's property—Insolvency of buyer—Vendor's 

rights—Reputed ownership—Trust—Defeating cre- 
ditors—Undue preference. 

Where prior to his insolvency an insolvent obtained 
goods from the petitioners upon executing a pro-note 
to them for their value containing a statement, 
which so far asit ismaterial, was as follows: 

“I engage myself to hold these goods in trust for 


.and on their behalf and keep the goods insured 


against fire and confirm that these goods until sold 
by me and the proceeds thereof when sold, shall 
remain their property and that the said proceeds 
shall be kept by me separate, the intention being 
that they may take possession of the goods and'or 
the said proceeds whenever they wish to de so and 
that production of this note shall make null and 
void any claims that may be made on the goods 
and or the said proceeds by my creditors whether or 
not they had notice of this trust. The trust created 
shall cease to exist after I have paid in the above 
amount : 

Held, that the arrangement made by the petitioners’ 
was only an ingenious attempt to defeat the pro- 
visions of the Insolvency Act and to secure a pre- 
ference for themselves over other ereditors and was, 
therefore, illegal. [p. 747, col. 2.] 

There is no difference in effect between s. 44 of 
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the English Bankruptey Act, 1883 and s. 52 of 
the Presidency Towns Insolvency Act. [p. 747, col. 


1. 

seotion 44 (1) of the English Act and s. 52 (1) (a) 
of the Indian Act can never bein conflict with s. 44 
. (Ui) and s. 52 (2) (e) respectively, because where any 

one holds property in trust, he is the real owner, 
and, therefore, the real and the reputed ownership 
are in the same person—and s. 44 (iii) and s. 52 (2) 
(e) do not apply. [ibid.] 

Mr. B. C. Ghose, for the Petitioner. 

Mr.. W. Gregory (with him Mr. P, N, 
Chatterjee), for the Official Assignee. 


JUDGMENT.—This insolvent was 
adjudicated on the 25th January, 1929. 
Prior to his insolvency, he carried on 


business in Calcutta under the name and 
style of Gobinda Chunder Bose & Oom- 
pany. 

In the course of such business, he 
used to obtain goods through the peti- 
tioners, Messrs. Bettmann & Kupfer, who 
also carry on business in Calcutta. 

The method by which such goods were 
obtained was as follows:— 

Bose sent an indent to the petitioners, 
&ddressedto them, and on a form supplied 
by them—requesting them to order on his 
account certain goods therein mentioned, 
packed as directed at the price stated, 
©. I. F. O. I. Caleutta—60 days D/A in 
sterling and otherwise on terms and con- 
ditions stated on the reverse of the form. 
These terms inter alia provided, that all 
tisks of voyage, &c., were to be borne by 
Bose. That he would accept their invoice 
as correct and accept on presentation and 
pay at maturity the draft (or on demand 
the pro-note) drawn for the invoice value— 
That in the event of the goods arriving 
before the bill fell due, he would retire the 
same or, if no draft were drawn, he would 
pay the invoice amount on arrival of 
the steamer. That he would raise. no 
objection to quality, etc., unless the draft 
(or pro-note) had. been first accepted (or 
signed) and paid by him. In case the 
indent mentioned D/A terms, that is to say,. 
delivery against acceptance, the petitioners 
had the option to allow these terms or not, 
and Bose agreed to pay the draft on arrival 
of the steamer. In default of Bose accept- 
ing or paying the draft at maturity or pro- 
note on demand, he agreed to pay the value 
of the goods according to the invoice asfor 
goods bargained and sold, and authorised 
the petitioners to re-sell the goods on his 
account, and agreed to pay any deficit and 
waive all claims to any surplus which might 
arise on resale. Inanswer to the indent 
order, the petitioner used to send what 
they called a report stating that the order 
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had been placed. In practice, the goods 
ordered were made over to Bose, either 
against cash or upon his executing a pro- 
note for their value. This note contained 
particulars of the invoice, the goods and 
the ship and a promise to pay the sum stat- 
ed therein to the petitioners on demand 
against the goods and in addition, at the 
foot thereof, a statement which, so far as it 
1s material is as follows:— 

“Tengage myself to hold these goods in 
trust for and on their behalf and keep the 
goods insured against fire and confirm that 
these goods until sold by me and the proce- 
eds thereof when sold, shall remain their 
property and that the said proceeds shall 
be kept by me separate, the intention being 
that they may take possession of the goods 
and/or the said proceeds whenever they 
wish to do so and that production of this 
note shall make null and,void any claims that 
may be made on the goods and/or the said 
proceeds by my creditors whether or not 
they had notice of this trust. The trust 
created shall cease to exist after I have paid 
in the above amount.” 


This document is called by the petitioners 
a trust receipt, and is a variant of the trust 
receipts sometimes taken by bankers in 
exchange for goods delivered to the buyers: 
in advance of payment. 


In accordance with the above arrange- 
ment, the petitioners delivered goods to 
Bose and at the time of his insolvency, the 
goods had not been paid for and the notes 
had not been met. Thereupon the peti: 
tioners made a,claim upon the Official 
Assignee for the return of the goods and 
for the amount due on the promissory 
notes, This claim the Official Assignee 
has rejected—and the petitioners now 
ask that his decision be reversed. 


Their contention is that the goods are 
trust property, and held by Bose as such, 
and, therefore, form no part’ of his assets 
divisible among his creditors. Section 52 : 
(1) (a), Presidency Towns Insolvency Act, 
1909, The Official Assignee contends either 
that the property inthe goods had passed 
from the petitioners to the insolvent prior 
to his adjudication, or that they are goods 
which were atthe commencement of the 
insolvency in the possession, order and/or 
disposition of the insolvent in his trade and/ 
or business by the consent and permission 
of the petitions, as the true owners thereof 
under such circumstances that the insolvent 
was the reputed owner thereof, within the 
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' meaning of s. 52 (2) (c) of the Presidency 
Towns Insolvency Act, 1909, and that the 
trust if it ever existed, had been discharged 
prior to the insolvency. 

It has been contended on behalf of the 
petitioners that the law on this point, in the 
Presidency Towns in India, differs from the 


English Law, because the phrasing of the . 


analogous sections in the Indian and 
English Acts is slightly different. Thus, in 
the English Bankruptcy Act, 1883, s, 44, the 
property of the bankrupt divisible amongst 
hiscreditors shall not comprise: (1) property 
held by the bankrupt on trust, but it shall 
comprise (iii) all goods being, at the com- 
mencement of the bankruptcy, in the pos- 
session,order, or disposition of the bankrupt, 
in his trade or business, by the consent and 
permission of the true owner, under such 
circumstances that he is the reputed owner 
thereof, Whereas, in the Presidency Towns 
Insolvency Act, trust property is not divi- 
sible, but “subject as aforesaid,” property of 
which the insolvent is the reputed owner as 
aforesaid is divisible. In my opinion, there 
is no difference in effect between the two 
sections, and [think the English arrange- 
ment of the section is preferable, because 
more lucid. Section 44 (1) ofthe English Act 
and s. 52 (1) (a) of the Indian Act can never 
be in conflict with s. 44 (iti) ands. 52 (2) (c) 
respectively, because where any one holds 
property in trust, he is the real owner, and, 
therefore, the real and the reputed owner- 
ship are in the same person—and s. 44 (iii) 
and s, 52 (2) (c) do not apply: Joy v. Camp- 
bell(1) If, in this case, Bose held the goods 
in trust, the question of reputed ownership 
connot arise, 

But if Bose was a trustee, then he was the 
real owner, and the property in the goode, 
wasin him. Whereas the trustireceipt printed 
upon the pro-note states explicitly that the 
property in the goods—and/or the proceeds 
thereof is to remain in the petitioners until 
payment, 

If, therefore, the property in the goods 
never passed to Bose, in my opinion, it is 
clear upon the facts that the goods werein 
his reputed ownership within the meaning 
of s. 52 (2) (c). 

On sale of goods, the property in the 
goods passee, when the parties intend that 
-it shall pass, as shown by the terms of the 
contract, and the circumstances of the case. 

Where the delivery of the goods or ofa 
document giving control of the goods is to 
be in exchange for payment of, or security 


D (1804) Sch. & Lef, 328; 2 Sch. & Lef. 740; 
9 R. R. 39, 
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for the price of the goods, thejseller, unless a 
contrary intention;appears, reserves the right 
of disposal and the property in the goods, 
until payment, or security be made or given 
accordingly. In the absence, therefore, of 
the trustreceipt the property in these goods 
would have passed to Bose on signing the 
pro-note and not before. But the effect of the 
trustreceiptwas to postpone the transfer of 
property until payment, Apart,however, from 
these considerations, the arrangement made 
by the petitioners, was only an ingenious 
attempt to defeat the provisions of the 
Insolvercy Act. While putting it in the 
power of Bose to obtain credit on the 
strength of the goods with which they sup- 
plied him, they tried nevertheless, to secure 
a preference for themselves over all other 
creditors. Even if they has succeeded in 
drafting a document, which would have 
been sufficient to create a trust, in my opi- 
nion, such a trust would not have been legal 
or valid. A trust must be created in good 
faith. This application, therefore, is dis- 
missed with costs. - 


A Application dismissed, 


CALCUTTA HIGH COURT. 
APPE:L From APPELLATE DEORER No, 1541 
oF 1926. 

January 25, 1929, 

Present:— Justice Sir Charu Ohunder 
Ghose, Krt., and Mr. Justice Mallik. 
HEM OHANDRA OHAKRAVARTI 
AND OTHERS—PLAINTIFFS—APPELLANTS 

versus 
SARABALA DATTA AND oTHERS— 


DEFENDANT8— RESPONDENTS. 

Bengal Estates Partition Act(V of 1897) ss. 5, 6 
$7, 38, 84, 111, l19— Proceedings for separation and 
partition of estates—Costs, apportionment of —Ordeys 
of Deputy Collector under ss. 37 amd 38—Appeal to 
Collector, whether lies—Order set aside by Collector — 
Civil suit, maintainability of. 

Where an application is made to a Collector for 
separation of the lands of certain estates and for 
partition of the estates and proceedings are drawn 
up declaring the estates tothe underseparation and 
also to be under. partition under the Estates Parti- 
tion Act, the case falls within the purview of s, 6 
and not within s. 84 of the said Act and the costs 
under ss. 37 and 38 of the Act are to be levied pro- 
portionately on all the proprietors of the estates, [p 
748, col. 2.} l 

The Collector has no jurisdiction to entertain an 
appeal from an order passed by a Deputy Collector 
under ss. 37 and 38 of the Estates Partition Act, [p 
749, col. 1.] d by a Goll 

An order passed by a Oollector on appeal fro 
order passed by a Deputy Oollector Sonde di 37 
and 38 of the Estates Partition Act does not fall 
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within the scope ofs. 119 of the said Act, and can, 
therefore, be questioned in a Civil Court, [ibid.] 


. Appeal against a decree of the District 
Judge, Backerganj, dated the 22nd Febru- 
ary, 1926, reversing that of the;Additional 
Subordinate Judge of that place, dated the 
10th June, 1924. 

Messrs, Brajalal Chakravarti and Ram- 
animohan Chatterji, for the Appellants. 

Messrs. Gunadacharan Sen and Ram- 
endrachandra Ray, for the Respondents, 


JUDGMENT. 

Mallik, J.—This appeal arises out of a 
suit for a declaration that the order of the 
Collector of Backerganj, dated the lst 
November, 1920, for refand of a certain 
amount of money sdeposited by the defend- 
ants as costs of theseparationand partition 
of certain estates, is without jurisdiction, 
illegal and invalid and, therefore, liable to 
be set aside and also for the issue of a 
permanent injunction restraining the said 
defendants from withdrawing the money 
from the Backerganj Collectorate. 

The allegations on which the plaintiffs 

. brought the suit were briefly these: 5 estates, 
bearing touzi Nos. 1744, 1751, 3563, 3566 and 
6100 of the Backerganj Collectorate, origin- 
ally belonged totwo brothers. Radhakanta 
Sen and Krishnaram Sen. These estates 
have common lands. Radhakenta’s share is 
known as ‘Barha Hisya’ and it comprises 
estates Nos. 1751, 3566 and eight annas of 
6100, while the share of Krishnaram com- 
prises estates Nos, 1744, 3563 and the 
remaining half of the estate No. 6100. Defen- 
dants Ncs 1,5 and the predecessor of defen- 
dants Nos. 2 to 4 purchased the estate 
No, 1744 ata revenue sale. The plaintifs, 
who became the owners of the ‘Barha 
Hisya’ of  Radhakanta applied to the 
Collector on 22nd January 1915, for parti- 
tion, after separation of the lands of estates 
Nos. 1751, 3566 and eight annas of 6100. To 
this the defendants filed an objection and in 
that objection they also prayed that the com- 
mon land of the estates No. 1744 should be 
separated and a Record of Rights prepared. 
Thereupon, proceedings were drawn up on 
the 94th July, 1915, declaring the estates to 
be under separation and also under parti- 
tion under 88. 5,6 and 29 of the Estates 
Partition Act (Beng. V of 1897). An estimate 
of cost was prepared—cost of separation 
ofthe lands of the 5 estates and also cost 
of partition of estates Nos. 1751, 3566 and 
6100. A certain amount was realised from 
the defendants, who afterwards filed an 
application before the Partition Deputy 
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Collector denying their liability to pay.. 
This objection was disallowed, but the 
Deputy Collecter’s order was, in appeal, set 
aside by the Oollector of the District, who 
ordered a refund of the money to the 
defendants. It was this order of the Oollector, 
which the plaintiffs sought to set aside when 
they instituted the suit that has given rise 
to the present appeal, è 

The Court of first instance decreed the 
plaintiffs’ suit and declared that the order 
of the Collector for the refund of the 
money was without jurisdiction, “illegal 
and invalid and it granted a permanent in- 
junction restraining the defendants from 
withdrawing the said money. On appeal, 
the learned District Judge reversed the 
decision of the Court of first instance and 
restored the order passed by the Collector. 
The plaintiffs have appealed to this Oourt. 

The chief point in controversy before us 
has been as to whether the learned District 
Judge was rightin holding that the case 
was one under 8, 84of the Estates Partition 
Act. It was contended on hehalf of the 
appellants thats. 6 of the Act and nots, 84 
was applicable to the case. This contention 
is, in my opinion, sound and should be 
given effect to. In the application which 
the plaintiffs filed on 22nd January, 1915, 
their prayer was two-fold. They asked, 
first of all, for a separation of the lands of 
the estates, and then fora partition iof the 
estates Nos. 1751, 3566 and 8 annas share 
of 6100. Itistrue that in the concluding 
portion of the application, dated 22nd 
January, 1915, the partition of the estates 
was only mentioned. But, reading the 
application as a,whole, there cannot, in my 
opinion, be any doubt that the plaintiff's 
prayer was firat of allfor a separation of 
the lands of the estate and then for a parti- 
tion of the same. And it was in this light 
that the plaintiffs’ application of the 22nd 
January, 1915, was taken by the authorities, 
As observad before, the prosesdings which 
the Oollector drew up on the 24th July, 1915, 
were proceadings whereby the estates wera 
declared to be uader saparation and also to 
bs under partition under se. 5,6 and 29 of 
the Estates Partition Act. I am therefore, 
of opinion that the case was under s. 6 of 
the Act and not under £. 84 under which 
alone the costs could be realised from the 
plaintiffs only and the defendants could 
claim any exemption from liability to pay. 
Ifs.6 ofthe Act applies to the case—and I 
have held that it does apply—the costs 
under sa. 37 and 38ofthe Act are to be 
levied proportionately on all the proprietors 
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, "ofthe estates including the present defend- 
ants. 

This is about the merits of the case, so far 
88 the liability of the defendants to bear the 
costs proportionately is concerned. The 
correctness and validity of the order passed 

‘ by the Collector allowing a refund of the 
money to the defendants has been questioned 
before us*on another ground and that was 
that he had no jurisdiction to pass the order 
setting aside thereby the order that had 
been made by the Deputy Collector on the 
point, The contention of the learned Advocate 
for the appellants, on this point also, must, 
in my opinion, be maintained. Section 111 
of the Estates Partition Act enumerates 
the orders passed bya Deputy Oollector 
which can be interfered with by the 
Collector on appeal. But an order, made 
under ss. 37 and 38 of the Act, finds no 
place in the list under s. 111. Our attention 
was drawn on behalf of the respondents to 
gub-s. 2 0fs.111. But this sub-section} can 
have no application, when it is remembered 
that the proceedings had notcome up to 
the Oollector for consideration {under s. 58. 
Iam, therefore, clearly of opinion, that the 
order passed by the learned Oollector was 
an order passed without jurisdiction. 

The learned District Judge set aside the 
order passed by thetrial Judge on another 
ground, viz, that the Civil Courts had no 
jurisdiction to entertain the plaintiff's suit, 
and in support of this view of the lower 
Appellate Court, our attention was drawn to 
the provisions of s.119 of the Estates Parti- 
tion Act. It was said that an order passed 
under ss. 37 and 38 is an order under Chap. 
V of the Act and, under cle (b)ofs. 119, 
an order passed under Chap. V is not liable 
to be contested in any Civil Court. But 
the short answer to this contention is that 

: the order, the correctness of which was 
questioned and which was sought to be 
set aside in the case, was not an order 
passed under es. 37 and 38 of the Act, but 
an order, whereby an order passed under 
those sections was interfered with and 
vacated. 

The result of the aforesaid observations 
is that the appeal is allowed, the decree of 
the lower Appellate Court is set aside and 
that of the Court of the first instance res- 
tored. The plaintifi-appellants will get 
their costs from the respondents through- 
out. 

C. C. Ghose, J.—I agree. 

A, Appeal allowed, 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No, 714 or 1928. 

February 5, 1929. . 
Present: —Sir George Claus Rankin, 
Kr., Chief Justice, and Justice Sir Oharu 
Ohunder Ghose, Kr. 
SATYA RANJAN BAKSHI AND ANOTHER 
—APPRLLANTS 
versus 
EMPEROR—Oppositz PARTY, —— 

Penal Code (Act XLV of 1860), s. 124-A—Addvocating 
rebellion, whether necessary element—Abuse of oficial- 
dom, whether abuse of  Government— Government 
established by law in British India’, meaning of. 

Advocating any form of rebellion is nota necessary 
element in an offence under s. 124-A, Penal Code. 
[p. 750, col. 2. | 

Itis possible by the abuse of Government officials 
as officials, to make an endeavour to bring into 
hatred or contempt the Government established by 
law in British India. [p. 751, eol. 1.] : p 

The ‘Government established by law in British 
India is a concrete phrase which applies to such 
Government, whatever form that Government takes 
and is asmuch applicable to it after the Government of 
India Act, 1919, as when it wasenacted. [ibid.] 

Oriminal appeal against an order of the 
Chief Presidency Magistrate, Oalcutta, 
dated 3rd September, 1928. 

Mr. N. N. Sarcav, the Advocate General, 
for the Orown. 


Messrs. B. C. Chatterji, Mrityunjay 
Chatterji, Sureshchandra Talukdar, 
Jyotishchandra Guha, Bholanath Ray 


and Binodelal Ghosh, for the Appellant. 
JUDGMENT, 

Rankin, C. J.—In this casethe appel- 
lants have been convicted on a charge of 
sedition under s. 124 A of the Indian Penal 
Oode in connection with anarticle which 
appeared in the issue of 20th May, 1928, of 
a Oalcutta daily newspaper published in 
Bengali and called the “Banglar Katha.” 
The translation ofthe articleis before us 
and it is headed Barbarism in the Garb of 
Gentlemanliness.” We have to read the 
article solely from the point of view of 
seeing whether we are satisfied by the 
internal evidence of the article itself that 
as a fact the writing or publication of the 
article was a successful or unsuccessful 
attempt to bring into hatred or contempt or 
to excite disaffection towards the Govern- 
ment established by law in British India. 
It does seem to me that, for the purpose of 
the present question, from the words used 
by the writer, it is necessary to go into an 
analysis of the phrase “The Government 
established by law in British India." 
Since the case of Queen Emperss v. Bal 
Gangadhar Tilak (1) was decided, various 
changes in form and, to some extent, in 

(1) 32 B. 112, 
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principle; have been introduced into the 
constitution which obtains in British India, 
But we have, inthis case, to see. whether 
the article is an endeavour to express dis- 
approbation against certain measures of 
Government without exciting or attempt- 
ing to excite hatred, contempt or disaffec- 
tion or whether in one guise or another an 
attempt to excite hatred, contempt or dis- 
affection towards the Government establish- 
ed by law in British India is a part of the 
Purpose of the writer. The article begins 

y a reference to State prisoners and 
persons who have been in prison under 
certain legislation without trial by the 
ordinary tribunals. It makes a reference to 
“living burials” taking place every month 
inthe plains of Siberia under the Ozar of 
Russia. It goes on to say that incidents of 
a far-away land are taking place daily at 
our own doors and that, while there is no 
Ozar in a physical form in our country the 
administrative system which is going on 
in place of the Ozar is still more terrible 
than the Czar. Ido not think there can be 
any dobut that “the administrative system 
which is going on” is areference to the 
Government established by lawin British 
India. It is not a reference specifically to 
any legislation or to the exerciseof any 
legislative function, but the Government is 
not the same thing as the Legislature and 
the administrative system in India as 
obtaining at the present time is clearly the 
object of animadversion in the article. It 
goes on to say that barbarity is going on 
under the name of civilisation and all its 
diabolic crueltyis dancing under the mark 
of law and after that it says that more 
terrible even than the rule of the Ozar of 
Russia is the administrationof the bur- 
eaucracy in India. “This isthe acme at 
once of barbarism and of deceitfulness.” 
Apart from certain exaggerated expressions 
about a Jail being as hotasfire and a 
reference to self-interested lying spies, we 
eome to certain sentences which show the 
standpoint of the article forour present 
purpose. It--says that even if the State 
prisoners had been convicted after an open 
trial, the writer would not have approved of 
the sentences. The reason given is that “no 
country has the right to fetter another 
country to satisfy the thirst for pillage.” 
Here we get a reference, a direct reference, 
to British rule at large. “If the children of 
an enchained country do even take up arms 
Xor the deliverance of the land of their 
birth, even then no foreign oppressors can 
Rave the right to inflict punishment on 
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them.” It goes further to talkabout the, 
inhuman oppression of foreign rule and 
about people having no power to liberate. 
certain persons from the array of the 
bayonets of a handfal of foreigners, and it 
speaks of weapons, namely, the weapon of 
boycott of British goods and that if it would 
be possible to break the “fangs of Lanca- 
shire” by boycotting cloths made in foreign 
countries “the edifice of foreign rule would 
have in a trice tumbled down to the dust of 
ruin like a house of cards.” My only pur- 
pose in making any citation from this 
article is to show why I think that the 
article (which is certainly full of hatred and 
bitterness) is clearly directed against the 
Government established by law in British 
India. It is doing exactly what Mr. Justice 
Strachey in the case cited [Queen-limpress 
v. Bal Gangadhar Tilak (1)}said must not 
be done. “But if he goes beyond that, 
and, whether in the course of comments 
upon measures or not, holds up the Govern- 
ment itself to the hatred or contempt of 
his readers,—as for instance, by attributing 
to it every sort of eviland misfortune 
suffered by the people, or dwelling adverse- 
ly on its foreign origin and character, or 
imputing to it base motives, or accusing it 
of hostility or indifference to the welfare of 
the people,—then he is guilty under the 
gection, aud the explanation will not save 
him." 

Mr. Ohatterji has pointed out to us that 
while the article advocates the boycott of 
cloth, it does not, in any way, advocate any 
form of rebellion. I quiteappreciate that, 
but that is not the charge. It is 
quite clear from the section itself that this 
is not a necessary element in an 
offence under s.124-4. It has been passed 
upon us that there areexpressions which 
are to be attributed to a spirit of exaggera- _. 
tion and which may be regarded as ex. 
erescences upon this article. That, in fact, 
is true up to a point, but I must point out 
that there are exaggerations in this article 
which are of themselves clear evidence of 
the desire to bring the Government into 
hatred or contempt. 

We have beentreated to an argument 
on the strength of the Government of 
India Act of 1919 and on the fact that the 
legislative power in this country is no 
longer in the hands of Government officials; 
and Mr. Ohatterji hasargued that by the 
legislation of 1919, the law of sedition 
underwent a complete transformation, His 
ideais that “officialdom,” to use the word 
which he tells us, no doubt quite correctly, 
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would be a better translation of the Bengali 
word than the word “bureaucracy” —that 
officialdom are the servants of the people 
and, therefore, abuse of officialdom can not 
possibly bean attempt to bring into hatred 
or contempt the Government established by 
law in British India. I can only say that 
in that argument, Mr, Ohatterji is gravely 
wrong. Itis quite possible by the abuse 
of Govegnment officials as officials to make 
an endeavour to bring into hatred or con- 
tempt the Government established by law 
in British India, There is no necessary 
equivafence between mere legislative power 
and the “Government established by law 
in British India.” That is a concrete 
phrase which applies to such Government, 
whatever form that Government takes, and 
is just as much applicable to it after the 
legislation of 1919 as when it was enacted 
years ago. 

We really, in this case, have to see whe- 
ther, after making all reasonable allow- 
ances, we think it possible to hold that this 
is an article whose criticism, however un- 
reasonable, is still legitimate; or whether it 
is really an attempt to bring into hatred or 
contempt the Government established by 
law in British India. Upon that question, 
I can entertain no doubt whatsoever that 
this article is not only on the wrong side of 
n. line, but it isa very long way off the 

ine, 

In my judgment, the sentences which 
have been -inflicted are very moderate and 
this appeal should be dismissed. 

C, C. Ghose, J.—I agree. On a previous 
occasion, I attempted to indicate within 
what limits s. 124-A is to be worked and 
also endeavoured to make, it clear that 
criticisms of measures of Government 
however strongly worded, provided, that 

, criticism itself does not come within the 
mischief of s. 124-A, will leave the critic 
unscathed. In my opinion, this article 
taken as a whole, and after making all 
allowances for the enthusiasm of the writer 
goes very much beyond the limits indicated 
in my previous judgment in the case of 
Satya Ranjan Bakshi v. Emperor (2) Lam, 
therefore, of opinion that the learned Chief 
Presidency Magistrate is right in coming to 
the conclusion that this case does come 
within the mischief of s. 124-A and I agree 
also with the learned Ohief Justice that 
the sentences inflicted are moderate and 
that this appeal should stand dismissed. 

A. Appeal dismissed. 


(2) 121 Ind. Cas. 682; 56 O. 1090; A. I, R, 1929 Cal, 
Q8, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No 452 or 1927, 
July 27, 1928. 
Present :—Mr. Justice B. B, Ghose and 
Mr. Justice Bose. 
Khajeh HABIBULLA—JUDGMENT- 
DEBTOR—APPELLANT 
versus 
Kaviraj JOGENDRA NATH SEN— 
DzosEE-HorbzR—RssPONDENT. 

Civil Procedure Code (Act V of 1908), s. 60—Im. 
moveable property, what is—Mutwalli’s share in in- 
come of wakf property—Attachment and. sale. 

The right of a mutwalli under the terms of a wakf- 
nama to acertain share of the income of the wakf 
property after defraying the expenses is not immo- 
veable proparty. Such an income, being future, 
fluctuating and uncertain is not liable to attachments 


and sale under s. 60, Civil Procedure Code. [p. 752, 
col. 1.] : 


Sher Singh v. Sri Ram (1) and Juggurnath Roy v. 
Kishen Pershad (2), followed. 
the First 


Appeal from an order of 
Class Sub-Judge, Dacca, dated the 17th 
August, 1927, : 

Messrs. J. C. Gupta and Nripendra 
Chandra Das, for the Appellant, 

Messrs. ‘Brojolal Chakravarti, Bhupendra 
Chandra Guha and Ananta Kumar Banerji, 
for the Respondent. 


JUDGMENT, 

B. B. Ghose, J.—This is an appeal 
by the judgment- debtor against the order 
of the Subordinate Judge directing that & 
certain interest of the judgment-debtor 
should be sold. The application of the 
decree-holder was to attach and sell some- 
thing which has been described in this 
Way: 

"As Khaza Soleman Quader along with 116 
others has executed a wakfnama AY. 
and appointed the present judgment-debtor 
Nawab Khaza Habibullah as mutwalli of the 
said wakf properties: it is prayed that the 
decretal amount may be realized by the 
attachment and sale of all the interests 
and profits with regard to the money to 
which the said judgment-debtor has been 
and is entitled as mutwalli by virtue of the 
said wakfnama. Under the provisions 
contained in cl. 3 of the aforesaid wakf- 
nama the revenue rents, cesses due to the 
superior landlords taxes and collection 
charges, monthly allowances of the bene- 
ficiaries etc. are to be deducted from the 
annual proceeds of the properties mention- 
ed in the schedule below and covered by 
the wakfnama and after a further deduc. 
tion of 5 per cent from the remaining sum 
the judgment debtor Nawab Khazg 
Habibullah isentitled to a 4 annas share 


of the surplus, It is prayed that the 
X 


752 


tachment and sale of the aforesaid 4 annas 
share. A sum of Rs. 2,000 atleast be- 
comes due to the judgment-debtor on ac- 
count of the said 4 annas share. And the 
same is distributed every year in the 
months of Aswin and Chaitra amongst the 
mutwalli and beneficiaries.” 

The objection of the judgment-debtor 
was that this property is not saleable, as 
the money receivable by the judgment- 
debtor under the terms of the wukfnama 
isan unascertained sum and, therefore, 
not capable of being attached. The Sub- 
ordinate Judge held that the right of the 
judgment. debtor to one-fourth share of the 
profitsin thewalcf properties which is sought 
to be attached is transferable it is immove- 
able property and 80 should be attached 
and sold in the manner laid down in the 
Gode of Civil Procedure. He says it is not 
a moveable property : It is not the money 
which is receivable by the mutwalle but 
the right to get the money which is sought 
to be attached in this case. It is really diffi- 
cult to understand what the Subordinate 
Judge meant by the observation that this 
rightof the mutwallt to receive an one fourth 
share of the surplus income of the property 
after defraying all expenses is an 1mmove- 
able property. It the property 1s really 
wakf property then the mutwalli has no 
interest in the property itself because as it 
is often said the property is dedicated to 
God. It may be called payment of an al- 
lowance to the mutwalli for his trouble in 
managing the property, „distributing al- 
lowances to the beneficiaries and for the 
performance of other works which might 
have been imposed upon him by the wakf- 
nama, This allowance of 4 annas share 
of the surplus after defrayingthe expenses 
cannot from the nature of it be a fixed 

nt. It is an unascertained amount 
ah must be fiuctuating from time to 
unis according to circumstances. The 
gestion is, is this property a saleable pro- 
part 9 Because unless it i8 60 it cannot 
be attached under 8. 60, Ciyil Procedure 


: Code. . 

i es have been cited before us 
; baa of Mis contention of each party. 
The learned Advocate for the appellant 

lies upon the case of Sher Singh v. Sri 
ps (1). In that case it was decided that 
ie future profits which the judgment- 
c bt r is likely to get is not saleable. In 
nee pa the Calcutta cases on the point 

(1) 30 A: 246; 5 A, D. J, 281; A. W. N. 1908) 101; 


$ MX L. T 10. 
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have been referred to and followed. The, 
nearest approach, however to the present 

case isthe case Juggurnath Roy v. Kishen 
Pershad (2). In that case the right to the 

surplus profits of a shebait from debutiar 

property was apparently sought to be sold. 

Loch, J., observes with reference to this 

claim to sell the profits : 

“The thing itself is also of 80 ungertain a. 
nature that its sale would be a source of 
constant litigation. The rents and profits 
may be sufficient only fcr the support of 
the temple services, or the surplus after 
paying the charges may be considerable. 
It may fluctuate year by year; and a 
stranger purchasing such a right, if legally 
saleable, would beobliged to enforce that 
right by annual litigation to discover what: 
he had to receive, I think, therefore, that 
the sale of such an undefined right, if 
right, it can be called, should not be al- 
lowed,” i . 

Maepherson, J., observed in the 
case : 

“The applieation to attach and sell the 
surplus profits of the sheba, or such portion 
of the proceeds of the debuttar lands as the 
shebait appropriates;to his own use, also fails. 
For there is nothing before us to show 
what those profits are, or that there are 
any profitsin which the judgment-debtor 
takes a beneficial interest, or to which .he, 
is personally entitled. A wholly vague 
and uncertain right—the existenceof which 
is doubtful, and the extent of which, if. 
ascertainable, has in no degree been as- 
certained—cannot besold in execution of a: 
decree.” : 

In my judgment in the present case: 
thesurplus income the 4 annas of which. 
the judgment-debtor is entitled to get 
must necessarily fluctuate from time to 
time. Itis an uncertain amount which 
the decree-holder wants to attach. Besides: 
asI have already observed there is the 
difficulty of attaching the future profits.. 
The judgment-debtor has no right to the 
immoveable property out of which this 
income is tobe derived. Under these cir- 
cumstances in my opinion the property, 
if property it can be called is not saleable 
and not liable to attachment. 

The appeal is, therefore, allowed and 
the application for execution against this 
so-called property is dismissed with costs 
in both Courts. The hearing fee is assessed. 
at five gold mohurs. 

Bose, J.—1 agree. 


B. L. 
(2) 7 W. R. 266, 


same 


Appeal allowed, | 
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MADRAS HIGH COURT. 
OrviL ArPEAL No, 292 or 1923, 
September 18, 1928. 

Present: —Mr. Justice Ramesam and 
Mr, Justice Reilly. 
TIRUMALA OHETTI RANGAYYA 
OHETTI—PLAINTIFF—APPELLANT 
versus 

KANDALLA SRINIVASA RAGHAVA- 

OHARLU AND oTRERS—DRFENDANTS— 
RESPONDENTS, 

Trangfer of Property Act (IV of 1882), s. 60— 
Mortgagor agreeing te sell property to mortgagee at 
concession rate and in default, to pay enhanced rate 
of interest from date of document—Agreement, whether 
void for indefiniteness—Whether clog against redemp- 
tion—Whether amounts to pre-emption agreement. 

At or about the time of the execution of a mort- 
gage the mortgagor agreed that in view of the loan 
having been advanced at a favourable rate of 
interest the mortgagor would sell the property to 
the mortgagee at a concession rate. On failure to 
do so, the ‘mortgagor was to pay interest at an 
enhanced rate from the date of the document: 

Held, (1) that the clause in the agreement to sell 
at a favourable or concession rate was indefinite 
and must be regarded as void for indefiniteness ; |p. 
759, col, 2.] 

(2) that there was no agreement of pre-emption 
Since the contract was not to sell at the market 
rate; |tbid.] 

(3) that the clause was part of the terms ofthe 
mortgage and operated as a clog on the equity of 
redemption and was void, [ibid.] 

Quere.— Whether the clause violated the rule 
against perpetuities, [p. 759, col. 2.| 

“Per HKamesam, J.—By virtue of Act II of 1927 an 
unregistered agreement for sale even reciting pay- 
ment of consideration is not inadmissible in evidence 
and this provision is declaratory of the law and 
retrospective in its operation. [p. 754, eol. 1.] 

An agreement to sell at a moderate price or at 
a fair rate or at a proper rate may be perfectly 
valid but an agreement to sell at a favourable or 
concession rate is indefinite and must be regarded as 
void for indefiniteness. [p. 755, cêl. 2.] 

A mortgagee cannot, as a term otthe mortgage, 
enter into a contract to purchase, or stipulate for 
an option to purchase, any part of or interest in 
the mortgaged premises. [p. 756, col. 2.] 

A clause of pre-emption is generally a clause to 
Bell aba priee which any one else would give and 
which would be generally the market rate or pro- 
per rate, Where it is for a favourable or conces- 
Sion rate, that is, for something less than what 
another would give, it does not amount to a pre- 
emption clause. |p. 756, col. 1.) 


“Per Reilly, J.—1t on redemption the mortgagors 
would not get back the mortgaged property free 
not only from the mortgage-debt but from every 
obligation which formed part of the mortgage 
transaction, there would be a clog or fetter on the 
equity of redemption, which the Uourt must refuse 
tu recognize, |p. 798; col, L] 


A mortgagor is not entitled by the mortgage 
transaction to impair his right to the property or 
his right te deal with it except so far as it is 
made security for the mortgage-money. That 
principle is clearly infringed, if by the mortgage 
transaction the mortgagor binds himself even for no 
logger than the currency of the mortgage, to sell, 
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if he sells at all, at, something less than the ful] 
value of the property. [p. 759, cols. 1 & 2.] 


Appeal against a decree of the Court 
of the Subordinate Judge, Chittoor, in 
O. B. No. 9 of 1921. 


Mr. B. Somayya, for the Appellant. 
Mr. C. V. Ananthakrishna Aiyar, Advo- 
cate- General, for the Respondents, 


JUDGMENT. 

Ramesam, J,—This appeal arises out 
ofa suit for specific performance of an 
agreement to sell. The agreement was exe- 
cuted by the lst defendant for himself and 
as guardian of his younger brother, the 2nd 
defendant. The 3rd defendant was the 
aivided brother of the plaintiff and the two 
brofhers were on bad terms for sometime, 
He obtained a sale-deed from defendants 
Nos. 1 and 2 on the 6th January, 1921, (Ex. 
Vil). The plaintiff alleges that this sale- 
deed was obtained with the knowledge of 
plaintiff's agreement, which is Ex, A dated 
the 25th December, 1920, Defendants Nos. 
4 and 5 are the undivided sons of the 3rd 
defendant. The 3rd defendant died during 
the pendency of the case in the Court below. 
The Subordinate Judge of Ohittoor dismiss- 
ed the plaintifi’s suit for specific perform- 
ance, but gave him a decree for refund of 
the advance of Rs. 2,500 which was received 
by thelst defendant at the time of the 
plaintiff's agreement, with interest, The 
plaintiff appeals, 

The 3rd defendant pleaded, in his turn, 
that his sale-deed, Ex. VII, was obtained 
in pursuance of an agreement executed 
by the 1st defendant in his fayour, namely, 
Ex, If dated 27th June, 1918, and that, as 
the plaintiff obtained his agreement, Ex. A, 
with the knowledge of the 3rd defendant's 
agreement, he is not entitled to specific 
performance. Six days prior to Ex. II, the 
ist defendant executed a deed of mortgage 
in favour of the àrd defendant for Rs, 14,000 
(Hx, VI dated the Zlst June, 19158). The 
language of Ex. Il shows, and the Court 
has also found, that Exs. ll and VI are con- 
nected and form part of one transaction. 
The Subordinate Judge says “ Ex, II was 
executed between the date of the execution 
of Ex. Vland the date of its registration. 
Is was clearly the consideration for the low 
rate of interest provided in Ex. VI and the 
low rate of interest in Ex. VI was the con- 
sideration for it." The appeal was argued 
before us by the learned Advocate for the 
appellant and the learned Advocate-General 
for the respondents on the footing that the 
two documents form part of thé same trang- 
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action. I shall later on referto the argu- 
ment of the respondents based on the fact 
that they were executed on different dates. 
In pursuance of Ex. II, Ex. VII was obtain- 
ed by the 3rd defendant. The Subordinate 
Judge also finds that Ex, A was obtained 
by the plaintiff with the knowledge of Ex. 
II and this finding has not been challenged 
in appeal. 

When the appeal originally came on for 
hearing before us,an objection was taken 
by the learned Advocate for the respond- 
ents that Ex. A was inadmissible in evi- 
dence on account of the recent decision of 
the Privy Council in Dayal Singh v. Indar 
Singh (1), The appellant attempted to meet 
this objection by arguing, first, that the 
point cannot be raised in appeal and second- 
ly, that there was part performance of the 
contract by delivery of possession and, 
therefore, specific performance can be dec- 
reed, We, therefore, called for a finding on 
the question whether the plaintiff was put 
in possession of the suit lands by the Ist 
defendant or under his direction and, if so, 
when? A finding has been returned.* In 
the interval, the Indian Legislature has 
amended the Indian Registration Act by 
providing that an unregistered agreement 
for gale even reciting payment of considera- 
tionis not inadmissible in evidence and 
making this provision declaratory of the 
law and retrospective in its operation. The 
result of this amendment of the Registra- 
tion Act isthat the objection as to the ad- 
missibility of Ex. A ceased to be of any 
importance. This was conceded by both 
sides and the appeal was argued on the 
footing that Ex. A is admissible, 

The main question argued before us is 
whether Ex. IL was void and, therefore, even 
if plaintiff had notice of it, his knowledge of 
it does not disentitle him from obtain- 
ing specific performance of his agreement, 
fx. A, The main grounds on which the 
appellant argues that Ex. ll is void are 
two: (1). That it is indefinite and, therefore, 
incap: ble of specific performance and (2) 
it operates as a tie on the property which 
was the subject of the mortgage and is, 
therefore, invalid. For the purpose of con- 
sidering these two points, I set forth.the 
terms of Ex Il. After describing the pro- 
perties, it proceeds as follows: “As you 
have advanced this amount as loan at a con- 

(1) 98 Ind. Oas. 508; 53 I. A. 214; A.I. R. 1926 
p. G.94; 24 A. L. J. 807; (1926) M. W.N. 602; 3 O. 


W.N. 63424 L, W. 396; 44 O. L.J. 97; 7 P.L. T. 
661; 28 Bom. L. R. 1372; 51 M. L. J. 788; 310. W. N. 
125; 28 P. L. R. 10 (P. OJ. 
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cession rate of 11 annas per cent. per men- 
sem and suffered a loss of Rs. 500 per an- . 
num which would be got if advanced to 
others for interest at the rate of 12 per cent. 
per annum, in consideration for the same we 
shall sell patteda, etc., to you only at a con- 
cession rate. In case we happen to sell the 
same, we will not sell the same to others. 
In case wesell it so, it will not become 
valid. If we are to act contrary to the same, 
not only weshall pay interest calculated at 
the rate of 5 annas per cent. per mensem for 
the said amount of Rs. 14,000 along with 
the 11 annas interest mentioned in the do-. 
cument from the date of the document, but 
also we shall pay the costs also in- 
currred .by you.” I may here mention 
that, under the terms of Ex. VI which was 
dated the 21st June, 1918, the time fixed for 
payment of the principal was 30th December, 
1925, but interest was payable every year on 
the 20th June. The respondents contended 
that the clause providing for the additional 
interest of 5 annas in addition to the 
original interest provided forin the mort- 
gage-bond, Ex. VI applied only to the 
instalments of unpaid interest and does 
not apply to the amount of interest already 
paid and received. Ji, for instance, the 
first year’s interest was paid on the 20th 
June, 1919, and the covenant to sell the pro- 
perties tothe 3rd defendant was broken 
some time after, the compensation by 
payment of additional interest of 5 annas 
does not apply to the first year’s interest, 
But I cannot accept this construction of that 
clause in the face of the express provision in 
it for the payment of additional interest on 
the amount of Rs. 14,000 from the date of 
the document. Itis, therefore, clear that the 
word “along with” in the clause really means 
“in additon to". The respondents next con- 
tended that this clause shows that the 
earlier clause compelling the Ist and 2nd 
defendants to sell the property to the 3rd 
defendant only was intended to be operative 
only up to the time of the redemption of the 
mortgage and not beyond redemption; and, 
therefore, was perfectly valid as a clause of 
pre-emption, and, if the mortgage is redeem- 
ed by payment of the debt, the property 
goes back tothe mortgagors without any 
tie, But I am unable to accept this construc- 
tion of the agreement to sell. The clause 
relating to compensation by payment of 
additional interest does not necessarily show 
that the earlier clause binding the Ist de= 
fendant to sell to the 3rd defendant only was 
intended to be operativeonly before redemp- 
tion. Just as the 1st defendant was bound i9 
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«pay an additional rate of 5 annas even in 
respect of the period for which interest has 
been paid under the terms of the mortgage 
bond, similarly even where the whole 
amount of the debt is paid off, it was intended 
that the Ist defendant should pay an addi- 

‘tional compensation of 5 annas if he broke 
the covenant regarding the sale to the 3rd 
defendant only. How far such a clause is 
valid is another matter, but at present I am 
merely trying to construe the meaning of 
the two clauses and it seems to me that the 
meaning of the clause according to the 
plain intention is not tobe modified or cut 
down with reference to the consideration 
that the construction according to the plain 
intention may render the clauses invalid. I 
am, therefore, of theopinion that the covenant 
compelling the lst defendant to sell to the 
3rd defendant only has nothing to do either 
with the date fixed for payment in Ex. VI 
or with the date of redemption which, it 
seems to me, may be either subsequent to 
the date fixed for payment or before it, for 
Ex. VI, though it prevents the mortgagee 
from bringing a suit for sale on the covenant 
to pay before the 30th December, 1925, does 
not prevent the mortgagor from paying 
the debt at any time betore that date. The 
mortgagor might redeem the mortgage at 
any time prior to the 30th December, 1925, 
or afterthe 30th December, 1925. 1f, for 
instance, the mortgagor redeemed it in 1919, 
I do not think it can be said that the clause 
compelling the lst defendant to sell to the 
3rd defendant only was inoperative after 
such redemption in 1919. Thus, even after 
redemption, ifthe property returns to the 
mortgagor's hands, there would be atie on 
the property and such a ti8 would make the 
whole agreement invalid. It is enough to 
refer to Samuel v. Jarrah Timber & Wood 
Paving Corporation Lid, (2). 


. But, even accepting the respondents’ con- 
struction of this clause, it seems to me that 
the clause is void for more than one reason, 
namely, thatit will operate as a tie ana 
that it is indefinite. ‘he respondents contend 
that itis not indefinite and that it is merely 
a clause of pre-emption and that it would not 
make it invalid within the meaning of the 
decisions on this matter. First, itseems to 
me that the clause is certainly indefinite 
because, according to it, the 1st defenaant 
was to sell to the 3rd deiendant at a con- 
cession rate, the Telugu word used being 


(2) (1904) A. O. 323 at p. 325; 73 L. J. Oh. 526; 52 W. 
R, 673; 90 L.,T. 731; 20 T.L, R. 536; ll Manson 
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‘salee suga’. Now a concession or a favour- 
able rate must be some rate substantially 
less than the fair rate, the proper rate or the 
market rate, An agreement to sell at a mode- 
rate price or at a fair rate or ata proper rate 
may be perfectly valid, but an agreement to 
sell ata favourable or concession rate is 
indefinite and ‘must be regarded as void for 
indefiniteness, In this respect, the present 
case is worse than the clause in Bromley v. 
Jefferies (3) where the agreement was to sell 
for £1,500 less than what any one else would 
pay and the clause was held to be indefinite. 
The respondents argue that$the word ‘salee 
suga' is merely an expletive and may be 
ignored and we ought to construe the clause 
to be merely a covenant to sell at a proper 
rate, but I am unable to accept this conten- 
tion. The object of this clause is to compel 
the Ist defendant tosell at a substantial 
deduction from the fair value, thatis, at a 
rate whichis not the proper rate and the 
contention requires me to construe the 
clause as the oppositeof what it is. I am, 
therefore, unable to accept it. The Advocate 
for respondents also tried to argue that the 
clause is not indefinite because the conces- 
sion expected is fairly ascertainable, for, 
according to him, the amount of concession 
is equivalent to the amount of compensa- 
tion provided for by the second clause, 
namely, the additional interest of 5 annas. 
Here again, Iam unable to accept this argu- 
ment. The clause providing for compensa- 
tion in case of breach of covenant to sell 
cannot throw light strictly on what the 
amount of concession should be. To say 
that the amount of concession should be 
exactly equivalent to the amount of com- 
pensation is to speculate on the intention 
of the parties and add to the terms of the 
document. Ail that the document does is 
that it mentions the fact of advancing 
the loan at 11 annas as the motive or reason 
for the covenant to sell but the covenant 
itself does not mention any definite rate 
and we cannot add toit. Solam not able 
to accept both branches of this argument 
for the respondents, 


Even assuming that the words ‘conces- 
sion rate’ may be taken to be equivalent to 
‘a proper rate’ and also assuming that the 
covenant is intended to operate within the 
time of redemption and by reason of these 
two assumptions in favour of the respon- 
dents, the clause is no more than the ordi- 
nary clause of pre-emption, it is doubtful 
whether the clause is valid. The respon. 


(3) (1700) 2 Vern, 415; 23 E. R. 867, 
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dentsrely onapassage in Coote on Mortgages, 
9th Editior, page 23. We find that the ex- 
pression of opinion relating to pre-emption 
was repeated from earlier editions and the 
editors of the later editions did not think 
fit to modify it even after the decisions in 
Noakes & Co. Ltd, v. Rice (4) and in Samuel 
v.Jerrah Timber & Wood Paving 
Corporation, Ltd, (2) and in Kreglinger v. 
New Patagonia Meat and Cold Storage 
Co. (5), The expression of opinion is bas- 
ed on two decisions mentioned in the foot- 
note. These are Orby v. Trigg (6) and In 
re Edward's Estate (T). Then the foot-note 
runs “see Dawson v. Dawson (8) and Cook- 
son v. Cookson (9) and see also Krelinger v. 
New Patagonia Meatand Cold Storage Co, 
(8)". In Orby v. Trigg (6)it was held that the 
covenant was not known to the mortgagor 
or to the mortgagee and a decree for re- 
demption was given to the purchaser free 
of the clause of pre-emption, It is not, 
therefore, a decision on the point, though 
it suggests that if the clause was known it 
might have been binding. The Irish Ohan- 
cery case is not available. In Dawson v. 
Dawson (b) there wasan option to purchase in 
favour of asonin the devise by the father. 
As theson did not exercise it within the 
time, it was held that he could not enforce it 
afterwards. In Cookson v. Cookson (9) there 
was à clause of pre-emption in a partner- 
ship deed. 1t was held that it expired with 
the term mentioned in it and could not be 
exercised afterwards. In Kreglinger v. New 
Patagonia Meat and Cold Storage Co. (5) 
the reference was only to the general prin- 
ciples and not to a caseof pre-emption. In 
my opinion, therefore, the opinion in Coote 
on Mortgages is not supported by the cases 
cited. On the other hand, there are the ob: 
servations of Lord Macnaghten at page 326* 
of Samuel v. Jarrah Timber & Wood Paving 
Corporation Lid, (2); “But, in my opinion, 
the question here depends rather upon the 
rule that a mortgagee is not allowed at the 
time of the loan to enter into a contract for 
the purchase of the mortgaged property." 
and theobservations of Lord Parker of Wad- 
dington in Kreglinger v. New Patagonia 
Meat and Cold Storage Co. (5) "the rule re- 
ferred to in some oí the authorities to the 

(4) (1902) A. O. 24; 71 L.J. Oh. 139; 66 J. P. 147; 
50 W. R. 305; 86 L. T. 62; 18 T. L. R. 196. 

(5) (1914) A. C. 25 at p. 39; 83 L. J. Ch. 79; 109 L. T, 
802; 58 S. J. 97; 30 T. L. R. 114. 

(6) (1795) 9 Mod. 2; 88 E. R. 279. 

(7) (1861) 11 Ir. Ch. Rep. 367. 

ts) (1¢37) 8 Sim. 346; 59 E. R. 187; 42 R, R 
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effect that a mortgagee cannot as a term of. . 
the mortgage enter into a contract to pur- 
chase, or stipulate for an option to purchase, 
any part of or interest in the mortgaged 
premises.” A contract for pre-emption, 
though not a case of absolute option;......... 
for unless & mortgagor makes up his mind 
to sell, the right of pre-emption does not 
arise—is still a contract for purchase of 
property though it is contingent upon the 
mortgagor making up his mind to sell. It is 
like any other contract and when the, con- 
tingency happens, is capable of specific 
performance even against a person who 
purchases with notice of it. Itis, therefore, 
like any other contract of purchase and, Į 
think falls under the phrase ‘contract to 
purchase’ in the dictum of Lord Parker 
quoted above. In Davies v. Chamberlain 
(10) there was aclause giving the vendor the 
option of binding one-third the capital of 
a Company which was to be floated for the 
purpose of developing Jand. The Oompany 
was formed but the option was not given, - 
It was held that, if the clause was contain- 
ed in a mortgage, it would not have been 
binding, but, as it was part of the contract 
to sell, it was found valid and binding. lt 
is, therefore, doubtful whether even if the 
clause in question is a clause of pre-emption 
it is valid with reference to the authorities 
cited above. The case in Haris Paik v. Ja- 
huruddin Gazi (11) waslong before the above 
authorities and there is no discussion of 
any case and is of no value to the respon- 
dents. But Ido not think it necessary to 
express my final opinion on the clause of 
pre-emption for, as I have already said, I do 
not think it isa elause of pre-emption, A 
clause of pre-emption is generally a clause 
to sell at a price which any one else would 
give and which would be generally the 
market rate or proper rate, Here, it is for 
afavaurable or concession rate, that is, 
something less than what another would 
ive, 

ki It is also contended for the respondenta 
that even if the clause: was intended to 
operate beyond the time of redemption, it 
is not invalid. They rely on John Bros. 
Abergaru Brewery Co. v. Holmes (12) where 
it was held that the restrietive covenant may 
be limited to the period ‘of continuance of 
the mortgage though not binding after res 
demption. It is doubtful how far thia case 
can be regarded as an authority after 


(10) (1910) 26 T. L. R, 138. 
1 W.N. 575 


(11) 2 O. W. N. 515. 
(12) (2900) 1 Ch. 188; 69 L, J. Oh, 148; 64 J, P, 152; 
48 W. R. 236; 81 L. T. 771. e 
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the decision of the House of Lords in 
Noakes & Co. Ltd. v. Rice (4). The case of 
In re Cuban Land & Development Co. (13) 
was also relied on. The decision in that 
case turned upon the fact thatit was a 
peculiar’ contract and the case of Noakes 
& Co. Lid. v. Rice (4) was distinguished 
thus by P. O. Lawrence, J. “ In the first 
place, it was nota case of debentures or 
debenture stock issued by a Limited Com- 
pany, but of a mortgage between private 
individuals ete.” Therefore, I do not think 
thaf the case helps the respondents. As 
there is an interval of six days between 
the mortgage Ex. VI and the agreement 
Ex. II, the respondents also rely 
on thé observations of Lord  Halsbury 
in Samuel v. Jarrah "Timber & Wood 
Paving Corporation Ltd, (2): "If a 
day had intervened between the two parts 
of the arrangement, the part of the bar- 
gain which the appellant claims to be per- 
formed would have been perfectly good 
and capable of being enforced.” But in 
the case of Brown v. Ryan (14) which was 
approved by the House of Lords in Noakes & 
Co, Lid v. Rice (4) and particularly by Lord 
Halsbury, the mortgage was dated the 16th 
Jüne, 1898, and the agreement was dated 
the 21st- June andit was found they were 
parts of ove transaction. The true view is 
stated by Viscount Haldane in Kreglinger 
v New Patagonia,Meat and Cold Storage 
Co. (5): “ The question is, in my opinion, 
not whether the two contracts were made 
at the same moment and evidenced by 
the same instrument, but whether they 
were in substance a single and undivided 
contract or two distinct,contracts....... The 
question isonenot of form but of sub- 
stance, and it can be answered in each case 
only by looking até ail the circumstances 
and not by mere relianes on some abstract 
principle, or upon the dicta which have 
fallen obiter from Judges in other and 
different cases.’ Even Lord Lindley who 
is supposed to have taken a more favour- 
able view in favour of restrictive covenants 
on account of his decision in Santley v. 
Wilde (15) says at page 329*" no 
‘contract between a mortgagor and 
a mortgagee made at the time ofthe 
mortgage andas part of the mortgage 
transaction, or,in other words, as one of 
the terms of the loan, can be valid etc." I, 

(13) (1921) 2 Oh 147; 90L. J.Ch. 440;125 L. T. 
792; 65 S. J. 680. 

(14) (1901) 2 Ir. R. 653; 6 Ir. L. R. 308 


(15) (1899) 2 Oh. 474; 68 L. J. Oh. 
99; 81 L. T. 393; 15 T. L. R. 528. 
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therefore, think that the observations of 
Lord Halsbury do nothelp the respond- 
ents. 

The appellant also contended that the 
clause in question was void for a third rea- 
son, namely, thatit offendsagainst the rule of 
perpetuities and the cases of L. & S. W. Ey. 
v. Gomm (16) and Maharaj Bahadur Singh 
v. Balchand Chowdhury (17) were relied 
on, but it is not necessary to consider this 
question, which has given rise to consider- 
able conflict of opinion in Indian Courts, 
in view of my conclusion on the other 
grounds on which the validity of the agree- 
ment is questioned, 

Lam, therefore, of the opinion that the 
clausé in question is void and as such the 
plaintiff is entitled toignore it when it 
came to his knowledge, There is, there- 
fore, no legal obstruction to the enforce- 
ment of his agreement. The plaintiff is, 
therefore, entitled to specific performance. 
The decision of the Subordinate Judge is 
reversed and the appeal is allowed and a 
decree will be passed with costs through- 
out directing the defendants Nos. 1,2, 4 
and 5 to execute a conveyance to the plaint- 
iff on the plaintiff depositing the balance 
of the consideration minus interest on Rs. 
9,500 at 6 per cent. from 4th January, 1921, 
to the date of actual deposit by the plain- 
tiffand to deliver possession of the suit 
lands to the plaintiff and the amount de- 
posited will be allowed to be drawn by 
defendants Ncs. 4 and 5 
` Reilly, J. — Now that Act II of 1927 has 
made it clear that Ex. A though unregis- 
tered is admissible in evidence the defend- 
ants can resist the plaintiff's claim only 
by showing that Ex. IT, the earlier agreo- 
ment for sale in favour of defendant 
No. 3, of which it is not now disputed 
the plaintiff was aware when he obtained 
Ex. A, is valid. Forthe plaintiff the 
validity of Ex. IL is attacked on several 
grounds. The learned Advocate-General 
at one stage of his arguments as [ under- 
stood him, contended that Hx. IT was not 
part of the same transactionas the mort- 
gage deed, Ex. VI, which was executed six 
days earlier. That interyal of time alone 
is not sufficient to show that the two 
documents represent separate transactions, 
And, when we examine the wording of 


(18) (1882) 20 Oh. D. 562; 51 L. J. Oh. 530; 46 L. T. 

49; 30 W, R. 620. 

(11) 61 Ind Cas. 702; 48 I. A. 376; (1921) M. W. 
N. 157; 2 P. L. T. 131; 6 P. L. J. 163; 25 0. W.N. 
710: 3.0. P. L. R. (P. 0) 29; 14 L. W, 254; 24 Bom, 
L, R. 623 (P. C.). . 
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the two documents, 1 think it is impos- 
Bible to dissociate them. Exhibit II recites 
that its executants, defendants Nos. 1 and 
2 and their brother, who were also the 
executants of the mortgage-deed, Ex. VI, 
had at the time of mortgage promised to 
Bell the land now in question to de- 
fendant No. 3, the mortgagee, and by Ex. II 
they now agree that, as defendant No. 3 
had advanced the mortgage-amount at a 
concession rate of interest, ll annas per 
Re. 100 per mensem instead of Re. 1 which 
he eould have obtained for his money, if 
they sell the land, they will sell it to 
him at a concession rate and that, if 
they break this agreement, they will pay the 
additional interest of 5 annas per Rs, 100 
per mensem, which would make up the 
Re. 1 per mensem. That makes it quite 
clear, I think that the two transactions 
were so interlocked as to form parts of 
ene transaction. We start, therefore, from 
the position that as part ofthe mortgage- 
transaction defendant No.3 obtained this 
agreementto sell, Ex. II. . 

If, Ex. II properly construed, would bind 
the mortgagors not only until the redemp- 
tion of the mortgage but after redemption, 
it is obviously void.. If on redemption the 
mortgagors would not get back the mortgag- 
ed property free not only from the mortgage- 

“debt but from every obligation which 
formed part of the mortgage-transaction, 
there would be a clog or fetter on the equity 
of redemption, which the Court must refuse 
to recognize. The learned Advocate-General 
does not dispute that proposition. Buthe 
contends that the agreement to sell embodi- 
edin Ex. If doesnot extend beyond the 
currency of the mortgage. That I think is 
against the plain meaning of the document, 
There are no words in Ex. II explicitly 
limiting its effect to the currency of 
the mortgage. But it is suggested 
that the expressions used in regard 
to the payment of the additional interest at 
the rateof 5 annas per mensem, if the 
agreement to sell to defendant 3is broken, 
show that that was the intention of the 
parties. It is provided that, if the agree- 
ment to sell is broken, the mortgagors shall 
pay the additional interest at the rate of 5 
annas along with the interest at the rate of 
11 annas providedin Ex. VI. The Telugu 
words in Ex. II which have been translated 
“along with" are ‘tho knda’ It is argued 
that the additional interest. cannot be paid 
along with the original interest after re- 
‘demption and, therefore, the stipulation to 
"pay additional interest and with it the 
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agreement to sell cannot have been intend- 
ed to take effect after redemption. But, if 
weexamine the document a little more 
closely, it becomes clear that the words 
tho kuda have not been used in this literal 
sense, According to the document, if the 
agreementis broken--that is according to the 
learned Advocate-General's interpretation 
broken at any time before redemptiqn—the 
additional interest is to be paid “tho kuda” 
the original interest from the date of the 
document. But it is obvious that the breach 
might occur after several payments cf in- 
terest though before redemption. If that 
happened, the additional interest, would 
have to be paid from the date of the docu- 
ment but could not be paid literally along 
with the interest already paid. I do not 
think that we can give any reasonable effect 
to the words tho kuda. in Ex. II unless we 
understand them to mean “in addition to”, as 
they often do mean in Telugu documents. 
Apart from this argument based on the 
words tho kuda I see nothing in Ex. II 
which restricts its effectto the currency of 
the mortgage, and on the ground that Ex. II 
would prevent the mortgagors from getting 
back their propérty on redemption free from 
the obligation to sell to defendant No. 3in 


- certain circumstances, an obligation which 


has been found to be part of the mortgage- 
transaction, the agreement is clearly 
void, : 

Apart from this more general view of 
the matter itis contended for the plaintiff 
that Ex. II is invalid because a mortgagee 
is not permitted as part of his mortgage- 
transaction to obtain a contract for the sale 
of the property tg him even if that contract 
is to give him an option to buy only until the 
mortgage is redeemed, Weneed not go fur- 
ther than Samuel v. Jarrah Timber & 
Wood Paving Corporation Lid. (2) for an 
authority for that rule. The learned 
Advocate-General contends that the rule 
does not apply to a contract for pre-emption 
where the mortgagor is not bound to sell at 
the option of the mortgagee but only to give 
the mortgagee an opportunity of buying if 
the mortgagor wishes to sell. Davies v. 
Chamberlain (10) is by implication against 
that contention; andit may be remarked that 
a mere right of pre emption may we-l prove 
some hindrance to a sale for full value. 
But I prefer not to expressa definite opin- 
ion on that question on this occasion, as it 
appears to me unnecessary for this part of 
the present case. Here we have something 
more than a contract for pre-emption and to 
my mind something much more objection- 
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ble. This is not a case where the mort- 
gagor, if he happens to wantto sell the 
property, must give the mortgagee an 
opportunity of buying at the price he can 
get from any one else. Here, even if we 
do not take the words “we shall not sell to 
others" as meaning more than that the 
mortgagors willnotsell to others without 
firstgiving the mortgagee his opportunity, 
that opportunity is, not to buy at the 
market-price or what can be obtained from 
others, but at something less, at a “conces- 
sion price. Now, ifthe rule that a mort- 
gagee cannot as part of the mortgage- 
transaction obtain an option to purchase at 
the full value is to be maintained, on what 
principle can he be allowed to obtain as 
part of the mortgage-transaction a right to 
tie the mortgagor's hands so as to prevent 
him from getting the full value from any 
one ? In such a case it is true that the mort- 
gagor cannot be forced to sell at the option 
of the mortgagee; but, if he wishes to sell at 
all, hecan be forced to sell at less than the 
full value of the property. Tomy mind 
the one is as repugnant to the essence of a 
mortgage as the other. If by the mortgage 
transaction the mortgagor's right to sell 
the equity of redemption at its full value is 
cut down, we have at once something more 
than a mortgage, something repugnant to 
a mortgage. In Kreglinger v. NewiPatagonia 
Meat and Cold Storage Co. (5) Lord Parker 
suggested that one justification for the rule 
that a mortgagee cannot as part of the 
mortgage transaction obtain a contract 
from the mortgagor to sell the mortgaged 
property to him is that such a conirac} is 
repugnant to the mortgagor's coatractual 
right to obtain a re-convéyance on rademp- 
tion, which is explicit in what in this 
country we call an English mortgage, and 
also repugnant to the equitable right to 
obtain a re-conveyance on redemption even 
after the date for payment has passed. 
That is an illuminating explanation of the 
rule. But Lord Parker did not suggest 
that the rule applies only to what we call 
English mortgages nor that it is not still in 
full force in respect of all transactions 
which ara really mortgages. Thereis no 
valid reason, sofar as I can see, and none 
has been suggested before us, why the rule 
should not be fully applicable to a simple 
mortgage in this country. Apart from 
all questiocs of its historical origin or 
development the principle behind the rule 
is that the mortgagor shall not by the 
mortgage-transacticn impair hisright to 
the property or his right to deal with it 
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except so far as it is made security for the 
mortgage-money. That principle is clearly 
infringed, if by the mortgage-transaction 
the mortgagor binds himself, even for no 
longer than the currency of the mortgage, 
to sell, if he sells at all, at something lees 
than the full value of the property. For 
this reason also [think we must find that 
Ex. II is invalid. 

It is also contended for the plaintiff 
that Ex. Il isvoid for uncertainty, It 
provides that, if the mortgagors sell the 
property now in question, they will sell it 
to the mortgagee, defendant No. 3,“at a 
concession rate.” The learned Advocate- 
General suggested at one stage that we 
should read the document asa contract for 
pre-emptionand ignore this expyession “con- 
cession rate." But the tenor ofthe docu- 
ment shows that this expression was de- 
liberately introduced; and the explanation 
of its introduction is setout. It is clear 
that it is an important term of the docu- 
ment, which we should not be justified in 
disregarding. Then can we say or ascertain 
what the parties to the document meant by 
selling “at a concession rate"? The only 
things in the document which goany way 
towards, giving precision to this stipula- 
tion are the statement that the reduction of 


‘interest will cause defendant No. 3aloss of 


Rs, 500 a year and the provision that, if the 
contract to sellis broken, the executants 
will pay to defendant No. 3 additional 
interest at 5 annas per mensem from the 
date of the document which would make up 
the ordinary interestof Rs. 1 per mensem, 
But Rs. 500 is a round sum, which is less 
than the annual difference betwe3n the two 
rates of interest, even if the interest were 
paid punctually as simple interest. And, 
it either the Rs.500 a year or the interest 
actually lost by reduction of rate were in- 
tended to fix the amount of “concession” in 
the sale price, surely the parties would 
have expressed that definitely as the measu- 
re of the “concession” or would at least 
have provided for a “proportionate conces- 
gion”, Here the document sets out the 
reason for the concession in price and the 
compensation to be paid if the agreement 
is broken, but avoids giving any precision 
to the word ‘salee suga“ thougn that might 
s» easily have been done. Í agree that 
the "concession" in price in Ex. II is neither 
ascertained nor ascertainable and that, 
therefore, apart from its other infirmities 
the agreement is void for uncertainty. 

The last contention for the plaintiff is that 
Ex. II infringes the ruleagainst perpetui- 
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ties. I agree that it is unnecessary to dis- 
cuss this question, which was not argued 
very fully before us. I will only add that 
Ido not think that the decision of their 
Lordships of the Privy Council in Maharaj 
-Bahadur Singh v. Balchand Chowdhury (17) 
on which the plaintiff relied, is of very 
great assistance to us in this connection, as 
that case didnot deal with an agreement 
‘for sale of land, in respect of which in this 
country we have the special provision in 
8. 54 of the Transfer of Property Act. 

On account of the threecontentions of the 
plaintiff which 1 think must be upheld, I 
agree that this appeal must be allowed and 
a e made vd the plaintiff with costs 
ln bo ourts inthe terms proposed by m 
learned brother, uo did 


V. N. V. Appeal allowed, 


f [ORDER OF REMAND], 

Their Lordships Ramesam and Reilly, JJ., 
before whom the case came on for hearing 
made the following 
. ORDER.—Before we dispose of this ap- 
péal, we think it necessary to call for & find- 
ing on the following issue: 

. “ Was plaintiff put in possession of the 
suit lands by the Ist defendant or under his 
directions, and if so, when ? ” 

_ Fresh evidence will be allowed. We may 
add that the plaintiff has filed a statement 
‘before us in which he stated his case as to 
Possession and also produced three letters 
with it. These will be taken into considera- 
tion by the Subordinate Judge subject to 
‘proof of the letters. Time allowed for 
submission of the findings will be six weeks 
from the date of receipts of record in the 
lower Oourt and ten days will be allowed 
for filing objections. 

{In compliance with the order contained 
in the above order the Subordinate J udge 
of Chittoor submitted the following 

,EINDING.—I find accordingly that the 
plaintiff was not put into possessionof the 
suit lands by the lst defendant or under his 
directions and that the possession assumed 
by him on 6th January,1921, was not posses- 
sion given by the lst defendant or under 
his directions. | 
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MADRAS HIGH COURT. 
ORDINARY ORIGINAL ÜIVIL J URISDIOTION 
APPLICATION No, 221 or 1929. 
August 16, 1929. 

Present :—Mr. Justice Pandalai. 
VEDAVALLI AMMAL— PETITIONER 


versus 


©. RAGHAVAOHARI AND ANOTHER— 
RESPONDENTS. : 

Arbitration Act (IX of 1899), s. 14—Award out of 
Court— Objection to legality of award on ground of 
want of jurisdiction, whether can be raised by notice 
of motion. ` 

An objection to the legality of an award outside 
Court under the Arbitration Act on the ground of 
want of jurisdiction can be raised not only by way 
of a suit but. also by means of a notice of motion 
under s. 14 of the Act. |p. 761, col. 2.] 

Matulal Dalmia v. Ramkissendas Madan Gopal (1), 


referred to. 
Sasoon & Co. v. Ramdutt Ramkissen Das (2) and 


Arunachela Iyah v. Louis Dreyfus and Co. (3), 
followed. 

Mr. K. S. Krishnaswami Ayyangar, for 
the Petitioner. 

Mr. V. Radhakrishna Ayyar, for, the Re- 
spondent. 


JUDGMENT.—This is an applica- 
tion to set aside an award under s. 14 of 
the Indian Arbitration Act, on the ground 
that the arbitration was incompetent for 
want of jurisdictionand also that there was 
no dispute such as would have furnished 
the basis for an award. 

The lst respondent was the lessee of 
some land a portion of which he sub-leased 
to the 2nd respondent. The 2nd respon- 
dent erected superstructures upon the 
leasehold property under the terms of the 
lease. For sodoing, he borrowed money 
from the Ist re&pondent and mortgaged 
his own leasehold interest to him al- 
though the mortgage deed was “taken in 
his mother's name. All this seems to have 
taken plaee about the year1912, On the 
23rd of July, 1928, the 2nd respondent 
lessee agreed to transfer or sell his lease- 
hold interest to the present petitioner. 
The Ist respondent apparently wanted to 
prevent the petitioner from acquiring the 
leasehold right and  with.that object, 
wrote on the 28th of July to the petitioner's 
lawyer, that the petitioner's contract to 
buy would not avail as the lst respondent's 
mother had under the mortgage a right 
of preemption in the leased property. 
This was denied on the part both of the 
petitioner and of the 2nd respondent, 
though the letier seems to have been at 
first dallying with the allegation of pre- 
emption by the lst respondent. Finding 

. 
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the allegation of right to pre-empt useless, 
the lst respondent on the 30th of July 
: wrote to the 2nd respondent alleging that 
the lease had been forfeited by non-pay- 
ment of rent for more than twelve months 
and calling upon him, in accordance with 
a clause in the lease-deed, to appoint an 
&rbitrator to value the structures. The 
2nd respondent wrote to say that the non- 
paymént of rent had not been wilful but 
thatit was more or less tolerated by the 
lessor himself who wanted that the rent 
should be paid along with the interest on 
the mortgage money. The lst respondent 
thereupon purported to appoint an arbitra- 
toron the footing that ths lease had been 
forfeited and invited the 2nd respondent 
to appoint another arbitrator in his turn. 
To this invitation the 2nd respondent re- 
plied on the 9th of August that no occa- 
sion had arisen for any reference what: 
ever, but the 1st réspondent was adamant. 
He proceeded to appoint one Kuppuswami 
Mudaliar, surveyor and draftsman, as the 


sole arbitrator, purporting to act unders. . 


9 (b) of the Arbitration Act. This gentle- 
man on the 24th öf October called upon 
all the parties now before the Court to 
appear before him on the 28th of that 
month to make any representations they 
wanted with regard to the market value. 
Neither the present petitioner nor the 2nd 
respondent appeared and ,thereupon Kup- 
puswami Mudaliar purported to make an 
award assessing the lessee’s superstructures 
and trees at Rs 1,650 and ordering the 
present petitioner and the 2nd respondent 
to transfer their interestsin the leaséhold 
property to the lst respondent on receipt 
of that amount. It is this award which 
has been filed by the Ist respondent in 
Court and is sought to be set aside. 

The first objection taken to this ap- 
plication is that it is incompetent because 
-it is founded upon the allegation that the 
arbitrator had no jurisdiction whatever. 
The petitioner's allegation is that the 
arbitration clause in the lease would come 
into force only on the determination of the 
lease. That is found to be correct by 
reference to the lease-deed. The petitioner 
says that the lease had not determined 
aod that, therefore, the arbitration was 
incompetent. If that is so, undoubtedly 
the arbitrator was acting without any juris- 
diction. The point taken for the Ist res- 
pondent is that an objection of that 
character of want of jurisdiction must be 
taken only by a separate suit and not by 
way of a notice of motion like the present. 
. 
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The only authority cited for that is the 
decision in Matulal Dalmia v. Ramkissen 
Das Madan Gopal (1). It was not decided 
there that an objection to jurisdiction 
should not be decided under s. 14 of the 
Arbitration Act. All that happened was 
that the Court in that case thought that 
the objection to the award had better be 
tried by & separate suit. But there is the 
highest authority for saying that an objec- 
tion to jurisdiction may be taken by way 
of motion, although that may not be the 
only remedy ; see the decision of the Privy 
Councilin Sasoon & Co. v. Ramdutt Ram- 
kissen Das (2) where it was held thatan 
award objected toon the ground of want 
of jurisdiction in the arbitrator could be 
vacated by way of application under s. 14 
of the Act to set asidethe award although 
that was not the onlyremedy open to tha 
aggrieved party. To the same effect is the 
decision of our own Court in Arunachela 
Iyah v. Louis Dreyfus & Co. (3). I, there- 
fore, must overrule the preliminary objec- 
tion that this application does not lie, 

On the merits, it s:ems to me, the case 
is a very plain one. The correspondence 
filed shows, to my mind, as clearly as any 
facts can, that the let respondent was try- 
ing by hook or crook to prevent the sale 
of theleasehold interest of the 2nd respon- 
dentto the petitioner. His first pretence 
was that there was aright of pre-emption 
attached to the mortgage taken in favour 
of his own mother but really by himself. 
This was never abandoned, in fact, it is 
repeated in the letter ofthe 30th of July, 
where the supposed forfeiture is first men- 
tioned, So far asthe right of pre-emption 
is concerned, there is not. a word in the 
affidavits to support it. It was a pure 


` pretence and must have been known to pe 


such. When this was found useless, the 
next pretence was that the lease had been 
forfeited. There is clear evidence in the 
correspondence to show that this pretence 
had its origin between the 28th of July 
andthe 30th of July when a new lawyer 
was engaged. On the 28th the Ist respon- 
dent had challenged the petitioner with 
this right of pre-emption; which means that 
on that day the leasehold interest ofjthe 2nd 
respondent was so far as he was concern- 


(1) 69 Ind. Cas. 568; 47 C. 806. 

D 70 Ind. Cas. 777; 90 O. 1; A. I. R. 1922 P. Q. 
374; 37 O. L. J. 336; 44 M, L. J. 758; 27 O. W. N 
660; (1923) M. W. N. 372; 18 L. W. 537; 49 I. A. 366 


0). 
(3) ior Ind. Cas. 793; 27 L. W. 267; 39 M. L. TT. 563; 
A. 1. R. 1928 Mad. 107; (1928) M. W. N 132. 
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ed, at any rate, good, valid and existing, 
But two days later the same individual 
through another lawyer discovered 
that the lease had been forfeited 
by non-payment of rent at twelve annas per 
month for 22 months and this pretence was 
the foundation for all that subsequently 
happened. The rent was actually sent by 
the 2nd respondent by money order and on 
the 2nd of August that is long before the 
appointment of the arbitrator, it was re- 
fused by the lst respondent'slawyer. Five 
days after this the arbitrator was appoint- 
ed a step which was at once met by the 
2nd respondent with the statement that 
there had been no forfeiture whatever and 
no occasion for appointing an arbitrator. 

I am of opinion that the lease was never 
forfeited and that the Ist respondent never 
treated it as forfeited. The letter of the 
30th of July was a mere pretence to call 
into play the clause in the lease-deed which 
enables the ascertainment of the value of 
superstructures, if in dispute, by arbitration 
but only after ihe determination of the 
lease. To call that into operation the lease 
had to be first terminated and the only 
excuse which the lst respondent could 
think of to terminate the lease and defeat 
the sale to the petitioner was that the rent 
had fallen into arrears. As a matter of 
fact, it is seen from the rent receipts which 
are filed that, by a practice which apparent- 
ly had: the sanction of the Ist respondent 
himself, the rents were being paid at -irre- 
gular intervals, the rent for 19:6 being 
paid so late as 198. The rent was twelve 
annas a month but the mortgage interest 
was very much more. The lessee had to pay 
as interest on the mortgage a very much 
larger sum and that was the reason why the 
twelve annas a month was treated by both 
parties as of no importance, That ii was 
so is seen from what happened. So late as 
the 23th of July the Ist respondent thought 
nothing of the fact that this sum of Rs. 
17-4-0, 22 months’ rent, had not been paid; 
but on the contrary insisted on repurchas- 
ing the lease but suddenly it became some- 
thing to be made use of when the lease had 
to be determined. My finding on this 
point is that the Ist respondent had, never, 
till the 30th of July intended to forfeit the 
tenancy on the ground of non-payment of rent 
but with knowledge of that fact, expressly 
purported to keep it alive till the 28th of 
that month. I am of aninion, therefore, that 
there was no valid forfeiture and thst if 
by non-payment of rent any forfeiture had 
been incurred, it had been waived, and the 
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lst respondent was notin a position to 
avail himself of it on the 30th of July. 

I do not think it necessary to enter into 
the other points urged. I consider the 
whole of the first respondent’s proceedings 
leading to the alleged arbitration to be a 
piece of trickery. 

There must be an order setting aside the 
award and the lst respondent must pay 
the taxed costs of the petitioner. Certify’ 
for two Counsel. 

Y.N. Y. 


ABDUL MALIK, 


Award set aside. 
e 


MADRAS HIGH COURT. 
OxIminat Revision Oases Nes 107 AND 
108 of 1929, 

(OnruiNAL Revision Perrrions Nos. 89 AND 
t0 or 1929.) 

April, 8, 1929. 
Present:—Mr. Justice Wallace. 
EMPEROR-—CoMPLAINANT—PETITIONER 


versus 
ABDUL MALIK--AccosEp— 
RESPONDENT. 

Penal Code (Act XLV of 1860) s. ?ó—Emhanced 
punishment as old offender—Proof „of previous 
offences, necessity of—Practice of relying on certifi- 
cate of Police, illegality of. 

An accused person cannot be sentenced to en- 
hanced punishment as an old offender until there 
is some proof of admission by him’ before the Court 
that heis the person who committed the previous 
offences. 

Where all the information given to an accused 
person was that he was charged under s. 75, Penal 
Code, and a mere certificate by the Police was 
filed as proof that ghe accused was an old offender 
without particulars of ‘previous convictions being 
entered inthe statement of charge or read out to 


him : f . 

Held, that the proof was insufficient to hold that the 
accused was an old offender. 

The accused in such a case is clearly entitled to 
challenge the fact of the various previous convic- 
tions made matter of charge against him, and if 
he challenges these, then proof of these convictions 
and of his identity with the person previously con- 
victed must be given. 

Petitions under ss 435 and 439 of the 
Oode of Oriminal Procedure, 1898, praying 
the High Court to revise an order of the 
Oourt of the Ohief Presidency Magistrate, 
Egmore, Madras, in C. O. Nos. 15013 and 
15014 of 1928. 

Mr. P. Govinda Menon, for the Orown. 

ORDER.—Accused does not appear. 
I am asked to enhance the sentence of 
imprisonment passed ou accused, on the 
ground that it is much too light for an 
old offender. I agree that it is much too 
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. light if aceussd is an old offender. The 
difficulty is that I find no proof of that. I 
&m told that the praetice in the Presidency 
Magistrate's Gourts is to accept a mere 
certificate by the Police as proof that an 
accused is an old offender and that the 
particulars of previous convictions are 
neither entered in the statement of charge 
nor read out to him, All the information 
given to accused is that he is charged under 
8, 75, Indian Penal Oode, which, of course, 
conveys nothing to him. He is clearly 
entitlád to challenge the fact of the various 
previous convictions made matter of 
charge against him, and if he challenges 
these, then proof of these convictions and 
of his identity with the person previously 
convicted must be given. If the present 
practice is as Tam now informed, then the 
sooner it is altered the better, An accused 
person cannot be sentenced to enhanced 
punishment asan old offender until there 
is some proof or admission by him before 
the Oourt that he isthe person who com- 
mitted the previous offences. I am, there- 
fore, unable to enhance the sentence on the 
ground of accused being an old offender as 
thereis no proof that he is. 

Apart from that it appears to me that 
the Chief Presidency Magistrate was unduly 
lenient in making the sentences in these 
two cases run concurrently. There were two 
distinct house breakings and it is a mistake 
to treat such offences leniently, I direct 
that the sentence in O. O. No. 15013 do 
come into force on the expiry of the sentence 
in O. O. No, 15014 of 1923. 

Y. N. V. . Sentence altered, 


MADRAS HIGH COURT. 
OaiminaL Reviston Oase No. 375 or 1929. 
(ORruiNAL Reviston PETITION No, 339 
or 1929). 

Oetober 30,1929. 
Present:—Sir Horace Owen Compton 
Beasley, KT., Ohief Justice, and Mr. Justice 
Pandalai. 

In re PANTAM VENKAYYA--AOOUSED 
— PETITIONER. 

Penal Code (Act XLV of 1860), s. 171-D—Persona- 
tion at election—Mens rea, whether  essential-— 
Corrupt intention, proof of., 

To constitute the offence of personation ‘at an 
election as defined in s, 171-D, Penal Gode, mens 
rea is an essential ingredient. Unless there be 
corruption and a bad mind and intention in per- 

. &onating, no offence is committed. [p. 764, col. 2.] 
. 
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Where a man's name had been wrongly included 
in the register of two divisions and he voted twice 
being ignorant of the law and had acted conscien- 
tiously by mistake: 

Held, thatthere was no corrupt intention and the 
offence of personation could not be said to have been 
committed. |p. 764, col, 2.] 


Petition under ss 435 and 439 of the Code 
of Oriminal Procedure, 1898, to revise the 
judgment, dated the 14th March, 1929, of 
the Court of the Sub-Divisional Magistrate, 
Rajahmundry, in O. No. 121 of 
1928, 


Messrs. Nugent Grant and V, Satyana- 
rayana, for the Petitioner. 

Mr. K. N. Ganapathi, for the 
Prosecutor, for the Orown. 


ORDER.—The petitioner was convict- 
ed by the Sub Divieional Magistrate of 
Rajahmundry and sentenced under s 171 
(f) Indian Penal Code toa fine of Rs. 50 
and in default to suffer simple imprison- 
ment for a month, 

The offence of which he was convicted 
was that of personation at an election. 
Briefly the facts of the case are that on the 
16th April, 1928, there was an election to 
fill vacancies on the Peddapur Taluk Board. 
There were two vacant seats for Peddapur 
firka and 8 candidates and 8 polling 
stations. The petitioner’s name was by mis- 
take on the roll of two different villages, 
namely, Geddanapalli and Bhupalapatnam, 
The petitioner voted once in the morning 
in the polling station for Geddanapalli 
andin the afternoon for a second time in 
the polling station for Bhupalapatnam, 

The offence of personation at elections 
is defined ins, 171-D of the Indian Penal 
Oode as follows :— 

Whoever at an election applies for a 
voting paper or votes in the name of any 
other person whether living or dead, or 
in a fictitious name, or who having voted 
once at such election applies at the same 
election for a voting paper in hisown 
name; and whoever abete, procures or at- 
tempts to procure the voting by any person 
in any such way commits the offence of 
personation at an election." 

In the Sub-Divisional Magistrate’s Court 
evidence was given in support of the com- 
plaint against the petitioner by certain 
witnesses proving that the accused voted 
twice whichis not disputed by the peti- 
tioner end that he did so although this 
conduct was objected to by P. Ws. Noa. l 
and 2. The petitioner filed g written 
statement denying the offence. He, how- 
ever, admitted that he voted a second 
time but stated that he had done gso in the 
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bona fide bëlief that hecould do so. as his 
hame was included {in two lists, He also 
disputed the evidence of the prosecution 
Witriéssés äs to the objection raised by them 
at the time of his second voting. Two wit- 
nesses were called by the petitioner who 
were the polling officers and they deposed 
that no objection, oral or in writing was 
raised at any time to the petitioner voting 
on the second occasion. “On behalf of the 
petitioner three contentions were raised, 
namely, (1) that the accused did not apeci- 
fically apply for the ballot paper and that 
the second voting was notan offence in the 
strict letterofthesection, (2) that the accused 
had right to vote a second time as his 
name appeared twice in two polling areas 
in the voter's list and (3) that mens rer 
is an essential ingredient in this :offence 
and no mens rea was proved. The Sub- 
Divisional Magistrate decided all the three 
points against the petitioner and, since 
no argument was addressed to us by Mr. 
Grant on behalf of the petitioner that his 
findings on the first two points are wrong, 
we have only to considerhis finding on 
the 3rd point, namely, whether. mens rea 
is an essential ingredient in this offence. 
The Sub-Divisional Magistrate thought 
that all that it was necessary to prove was 
the fact that the petitioner had voted 
twice and that his motive for doing so, 
whether corrupt or otherwise, was im- 
material. He, therefore, did not come to 
any finding as to the petitioner's motive or 
guilty knowledge. He thinks that, however, 
genuine the belief of a person may be 
that he is entitled to vote twice if his 
name appears twice upon the electoral 
roll, he, none-the-lese, commits an offence 
under s. 1/1 D, Indian Penal Code. We 
have been referred by Mr, Grant to the 
corresponding section to 171-D of the 
Indian Penal Code in the English Aċt, 
namely, the Ballot Act (35 & 36 Vic., 
Ohap. XXXIII). Section x4 of that Act 
iss.:71-D ofthe indian Penal Code. We 
have compared thetwo sections and they 
are clearly the same. That being so, we 
were referred to an English decision on 
that section reported in 4 O'Malley and 
Hardcastle, page 34, namely, the Stepeny 
case. There, in discussing the offence of 
personation, Denman, J., stated on page 
46 as follows:— ; 

"It is thoroughly understood election 
law that, unless thcre be corruption, and 
a bad mind and intention in personating, 
itis notan offence. If it is done under 
&n honest belief that the man is properly 
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there forthe purpose of voting, it is held. 
in these cases and in other cases analogous 
that no offence has been committed..., Théy 
are enactments which can be really only 
applicable toan intentionally bad act, 
because if a man is guilty at all he is 
guilty of felony and may be imprisoned 
as a felon for a considerable time. To 
suppose that the Legislature ever intended 
to enact that & man, who with perfeót 
honesty, but from a mere blunder as to 
his rights, gives avote and then (believ- 


ing that he has a right to do so), gives 


a second vote, he being on the register, on 
the same day, isto be deemed guilty of 
felony, is to impute an intention to the 
Legislature which is absurd, though if 
it had said soin absolutely plain worda, 
we must have carried it out. Ido not 
think that that is the intention of the 
Act. I think there is still to be;added to 
the offence of  personation a corrupt 
intention, and, where the corrupt intention 
is absent, the offence of personation 
cannot have been committed.” 

The facts in that case were that a man's 
name had been wrongly included in the 
register of two divisions. He voted twice 
and it was admitted that he was ignorant 
of the law and had acted conscientiously 
by mistake, that he had nocorrupt intention 
and that he had not been corruptly 
influenced, 

It was argued by the, Publis Prosecutor. 
that there is no such thing as mens rea - 
in India, that, unless an accused person 
can bring himself within any of the 
exceptions in the Indian Penal Code, the 
offence is committed as s»on as the acts set 
out inthe section in the Uode which 
defines the offence have been committed, 
that is not stated ins. 171 D that the per- 
sonation must be with a corrupt or any 
other intention and that, therefore, inten- 
tionis immaterial. It was contended that 
the petitioner's plea amounts to nothing 
more than the plea that he was ignorant of 
the law which plea could be of no avail to 
hin But we find ourselves quite unable 
to agree with that argument. It does not 
follow that the petitioner's plea was merely 
one that he was ignorant of the law. His 
plea apparently is that, as his name was 
twice upon the electoral roll, he believed by 
a mistake of fact, that he ¡was on that ac- 
count entitled to vote twicé. His plea is 
not that he thought that a voter could vote 
more than once atan election, We havé no 
doubt whetever that the Sub-Divisional 
Magistrate was wrong in not applying his 
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* mind to that aspect of the case. He should 
have seen whether upon the evidence, the 
petitioner was able to bring himself within 
any ofthe exceptions in the Indian Penal 
Oode. This he has not done. Quite apart 
from this, we are unable to say that the 
intention of an offender in the commiesion 
of this crime is any different, in India to 
what itésin England. There can be no 
question whatever that the Legislature in 
introducing the new Ohapter—Chapter 
IX (a)—into the Code exactly copied the 
English Statute Law with regard to offences 
relating to elections and we see no reason 
for saying that, where as in England the 
corrupt intention of the voter is to be 
considered, here it is immaterial. We, 
therefore, set aside the conviction of the 
petitioner, order the fine inflicted upon him 
to be re'unded and direct that this com- 
plaint be re-heard by the District Magistrate 
Rajahmundry or some other Magistrate, 
whom he may direct other than this Sub- 
Divisional Magistrate, Weourselves are not 
prepared to decide this matter on the 
evidence and we think it is essential that 
the case should be decided by the Oourt 
before which the evidence is presented. 

V. N, V. Retrial ordered. 


MADRAS HIGH COURT. 
Sroonp Orvrr. APPEAL No. 1255 or 1925, 
August 29, 192y. 
Present:—Mr. Justice Ananthakrishna 

Aiyar. 
PUTTA CHELAMIAH AND ANOTHE&— 
PLaINTIFFS—ÀPFELLANTG 
versus 
Raja Saheb Meharban-I- Dostan Sree 
RAJAH RAO VENKATA KUMARA 

MAHIPATI SURYAE AO BAHADUR 

GARU, MAHARAJAH or PITTAPURAM 
—DEFENDANT— RESPONDENT., 

Madras Estates Land Act (I of 1908), Chap. XI, 
ss. 165, 167, 178, 179—Record of Rights and settlement 
of rent, difference between—Record of Rights, finality 
of—Suit, when necessary—Entry in Record of Rights, 
whether presumptive or conclusive evidence—Landlord 
and ryot—Relinquishment by ryot, whether must be 
in writing—Part performance—Agreement in writing, 
Aether essential. 
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A relinquishment by aryot of a portion of his 
ryott land to his landholder does not require to be 
evidenced by any writing. [p. 766, col. 2.] 

For the application of the doctrine of part perform- 
ance there need not be any writing at all in support 
of the agreement. [p. 767, col. 1.] 

The scheme of Chap. XI ofthe Estates Land Act 
shows that in cases where a ryot is only mentioned 
aga ryot in respect of a partieular holding in the 
Record of Rights, no suit need be instituted under 
ss. 173 and 179, on pain of the party being unable 
to agitate that question further. |p. 768, col. 1.] 

Section 167 (2) of the Act does not declare that 
entries in the Record of Rights mentioned therein 
shall be conclusive and that the correctness of the 
same could not be contested unless a suit is filed, 
It only provides that the Record of Rights shall be 
evidence and its 
[ibid.] 

Thé Record of Rights is a procedure under which 
the different rights that exist between the land- 
holder and the tenant relating to the holding are 
recorded and any other rights lawfully ` inci- 
dent to the holding are also recorded. It is after 
the publication of the. Record of Rights, that any 
question relating to the settlement of rents arises 
and with reference to the settlement of rents, 
enquiries are made and when the particular matters 
contemplated by s. 165 are settled, the prior Re- 
cord of Rights would be modified by the ‘insertion 
of the new rights ascertained between the parties 
relating to the rents. [p. 767, col. 2.] 

Second appeal against a decree of the 
Court of the Subordinate Judge, Cocanada 
in A. S. No. 182 of 1924 preferred against 
that of the Oourt of the District Muneif, 


Peddapur in O. S. No, 375 of 1920, 


Mr. P. Somasundaram, for the Appellants, 
Messrs, S. Srinivasa Ayyangar and S, 
Venkatesa Ayyangar, for the Respondent, 


JUDGMENT. —In this case the plain- 
tiffis the appellant before me, He insti- 
tuted the original suit to recover possession 
of 3 acres and odd of land alleged to be 
included in his holding as a ryot under 
the defendant, the Maharajah of Pittapuram. 
His case is that the defendant eneroached 
upon the suit 3 acres and odd, which were 
in the plaintiff's possession, for the purpose 
of constructing bungalows for the estate 
officials, The plaintiff alleged that the 
defendant promised to give him about 14 
acres of another land called Bangaru 
Doddi but that the defendant did not do 
BO, and consequently the pre- 
sent suit was instituted within 12 years 
from the date of trespass by the defendant. 
The plea of the defendant was that the 
plaintiff relinquished the suit lands in his 
favour and that in consideration thereof 
be (the defendant) gave the plaintiff an 
equal extent out of Bangaru Doddi land to 
be held as ryot land and also agreed to. 
give the plaintiff the remaining ten acres 
of Bangaru Doddi land as ordinary tenanf 


correctness shall be presumed. 
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«to be in possession for the time being as the 
Meharja’s tenant, and that really there was 
an exchange between the plaintiff and the 
‘defendant, the plaintiff getting three acres 
of the Bangaru Doddi land and the defen- 
dant getting the three acres in suit out of 
the reyoti land in the possession of the 
plaintiff. The defendant also raised the 
plea that very costly buildings said to be 
‘worth about a lakh of rupees have been 
raised on the property in suit, and it was 
because the plaintiff was evicted by a 
decree of Court in connection with the 10 
acres of Bangaru Doddi land of which he 
was given possession as ordinary tenant 
that the present suit was instituted by him 
to spite the defendant. The first three issues 
raised in the suit were as follows:— 

^1. Whether the plaintiff has relinquished 
the suit holding as alleged? 

9. Whether the plaintiff is estopped from 
denying the defendant's title ? 

3. Whether the defendant acquired a valid 
and binding title in the suit land ?" 

The District Munsif held that the defend- 
ant'scase was not proved, but having regard 
to the factthat the defendant had put up 
costly;buildings on the plaintifi'a site and the 
plaintiff was aware of that and allowed the 
construction to proceed, the equities of the 
case could be best worked out by directing 
the defendant to pay the plaintiff a sum of 
Rs. 1,590. Accordingly he gave the plaintiff 
a decree for that amount, and dismissed his 
suit for possession of the land. Before I 
leave the Munsifs judgment, I think it 
proper to remark that though the above 
three issues were framed in the case and 
‘though a lot of evidence was adduced, the 
District Munsif disposed of the three issues 
in a single paragraph—para. 6—with- 
out discussing the evidence. After writing 
a few sentences the District Muncif ends 
‘the paragraph as follows: -“I find the 
first three issues against the defendant”. 
The judgment is very unsatisfactory. The 
District Munsif ought to have discussed 
the evidence in respect of each issue and 
recorded his finding thereon. 

"^ As could be expected, neither party 
was satisfied with such a decree. The 
defendant preferred an appeal against the 
‘decree directing him to pay Rs. 1,590 to the 
plaintiff. The plaintiff was not satisfied with 
the money; he wanted his land. So there 
was an appeal by the defendant and & 
memorandum ‘of objections filed by the 
plaintiff. The learned Subordinate Judge 
‘framed the first point for decison before 
him as follows; W hether the exchange relied 


PUTTA OHELAMIAH V, MAHARAJAH OF PITTAPUBAM. 


191 I. O. 1930 


on by the defendant (appellant) is true, 
valid and binding in law?” He came to the 
conclusion that there was an exchange of 
the suit land for the three acres and odd 
for Bangaru Doddi land. Having found 
that there was this exchange, he came to the 
conclusion that the plaintiff had no title to 
the suitland and reversed the decision of 
the first Court and dismissed the suit. 

In this second appeal preferred*by the 
plaintiff the learned Advocate first com- 
plained that the lower Appellate Oourt 
was not right in discussing this question 
of exchange. He pointed out that the first 
issue raised in this case is whether there?was 
any relinquishment and not whether there 
was any exchange. With reference to this 
point, there is the written statement of the 
defendant printed at page 1 of the plead- 
ings—para. 4 of which says: 

“What is knownas Bangaru Doddi is 
acres 13°76 in extent. As the plaintiff 
wanted that he should be given another 
land separately inasmuch as he lost the land 
taken up for bungalows, the plaintiff was 
permanently given acres 3 18 of land out of 
Bangaru Doddi with a cist of Rs. 47 and 
odd. Pattahs and muchilikas were exchanged 
in the said manner between the plaintiff and 
the defendants." 

The substance of that plea is that 
the plaintiff gave the Maharajah 3 and 
odd acres of the suit ryoti land and the 
Maharajah gave the plaintiff 3 and odd 
acres of the Bangaru Doddi land. In sub- 
stance itis exchange. Though the word 
does not appear in the written statement I 
think there can be little doubt that that 
was what the parties understood. Even in 
the judgment *of the learned District 
Munsif in para 6, I have alluded to 
the first sentence is this: 

“The exchange and surrender are not 
evidenced by any registered document.” 
Therefore, 1 consider that the p'ea raised 
by the learned Advocate for the appellant, 
namely, that no question of exchange was 
really raised but only a question of relin- 
quishment, is not substantially correct. 

Further, even if it is a question of re- 
linquishment, it does not really matter. The 
case of the plaintiffis that the suit land 


. was his ryott land and it is, therefore, open to 


him to relinquish any portion of his? yott 
land in favour of his landholder, the defen- 
dant, Such an arrangement does not re» 
quire to be evidenced by any writing; much 
less does it require registration for its 
validity. That being so, the fact that the 
word "exchange" was not used in the writs 

oe 
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ten statement does not really work to the 


prejudice of the defendant in this particular 
case. 


On the merits, I think the circumstances 
mentioned by the lower Appellate Court 
are very strong and I do not see any 
grounds on whichI can interfere. In the 
first place, it points out that in the old 
muchiltkas executed by the plaintiff the 


extent of the land held by the plaintiff in. 


the suit locality is mentioned by him as 
45 arées and odd. After this exchange or 
relinquishment of 1909, the subsequent 
muchilikas executed by the plaintiff men- 
tion the extent of his land as 41 acres and 
odd, the difference being accounted for by 
3 arces end odd having been delivered over 
to the,Maharajah, the Maharajah giving the 
plaintiff in exchange pattah in respect of 3 
acres and odd of the Bangaru Doddi land. 
The plaintiff executed a mortgage in res- 
pect of his other lands situated near the 
suit land. In that, he specificaily refers to 
the remaining land (mentioning the extent 
in his possession after deducting the three 
and oddacres taken by the zemindar for the 
purpose of building bungalows). Finally in 
his deposition also he admitted that when 
he was given pattahs for the land, ordinary 
seri pattah was given in respect of the three 
acres and odd of Bangaru Doddi land 
and ordinary patiah as given to an ordinary 
tenant, and not pattah as given to a ryot, 
was given in respect of the remaining land. 
It ia unnecessary for me to go into the 
details or into the reasons given by the 
lower Appellate Court for upholding the 
defendant's contention. a is plenty of 
evidence on which the Subordinate J udge 
could have come to the conclusion he has 
come to and I think that his conclusion on 


the merits of the case must. be accepted by 
me. 


` The further poiut that was raised by the 
learned Advocate for the appellant was that 
ifitis a caee of exchange the theory of the 
doctrine of part performance could not be in- 
voked in the absence of some writing though 
there need not be any writing registered. 
However, he himself quite properly admit- 
ted that according to the decisions of this 
Oourt such writing is not a necessary pre- 
liminary condition before the doctrine of 
part performance could beinvoked. That 
being so, I am bound by those decisions 
and the absence of any writing in connec- 
tion with this exchange is not a valid 
objection, 
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The last argument raised by the learned 
Advoeate for the appellant was this. There 
is the provision of the Estates Land Act, 
Chap XI, under which entries in Record 
of Rights prepared under the Act are con- 
clusive and final unless suits be filed with- 
inthe time limited by the provisions of 
the Act. The facts necessary to appreciate 
this argument are these. The exchange 
or the relinquishment in question in the 
present case took place in 1909 or in 1910. 
It is admitted that there was a Record of 
Rights prepared in connection with this 
village of the defendant zemindar and the 
plaintiffis recorded as a ryot in respect of 
the suit three acres also along with the 
other ál acres which he has got in this 
suit locality. It was, therefore, argued 
that the Record of Rights is final and the 
entries therein could not be called in ques- 
tion unless a suit had been filed within the 
time specified in ss. 173 and 179 of the 
Act. Icalled upon the learned Advocate- 
General to answer the appellant’s case only 
with reference to this argument based upon 
the Record of Rights. Tothis the learned 
Advocate-General argued that a distinc- 
tion must be made between the Record of 
Rights contemplated bys. 165 and the settle- 
ment of rents. 


The Resord of Rights is a procedure 
under which the different rights that exist 
between the landholder and the ten- 
ant relating to the holding are record- 
ed and any other rights lawfully in- 
eident to the holding are also record- 
ed. Allthatis done in a summary sort 
of way and the record so prepared is 
published. It is after the publication of 
the Record of Righte, that is, the record of 
existing rights—that any question relating 
to the settlement of reats arises. With 
reference to the settlement of rents, enquir- 
ies are made and when the particular 
matters contemplated by s. 165 are settled 
the prior Record of Rights would be modi- 
fied by the insertion of the new rights 
ascertained between the parties relating to 
therents, Section 173 only declares that 
any person aggrieved byanentry in a settle- 
ment record prepared underss. 168 to 171 
and incorporated in a Record of Rights 
finally published under sub-s. (3) of s. 170 
or by an omission to settle arent, may 
institute a suitin the Civil Oourt which 
would have jurisdiction to entertain a suit 
for the possession of the land to which the 
entry relates in respect of which the omis- 
sion was made. It should be noted that 


168 


the reference is to the entries in the settle- 
ment record, and not the original Record of 
Rights. No doubt the settlement record 
would be incorporated in the original 
Record of Rights but it is only with refer- 
ence to the settlement record that this 
particular contemplated suit is mentioned, 
with the penalty attached for the non-in- 
stitution of the suit. Asregards the argu- 
ment based on s. 173, s. 179 says that no 
suit shall be brought in any Civil Court 
in respect of any order directing the pre- 
paration of a Record of Rights under this 
Ohapter or in respect of the framing, pub- 
lication, signing or attestation of such a 
record or of any part of it, or save as prc- 
videdin s. 173 for the alteration of any 
entryin such a record of a rent settled 
under ss. 168 to 172. Thus if it is intended 
to call in question any order directing the 
preparation of a Record of Rights, a suit 
would have to be instituted. That is all 
with reference to the Record of Rights, 
The subsequent portion relates only to 
record of rents settled under the settle- 
ment of rents, which should be impugned 
by proper suit, That being so, the scheme 
of Chap. XI of the Estates Land Act would 
Seem to show that in cases like the pre- 
sent where a ryot is only mentioned as a 
ryot in respect of a particular holding in the 
Record of Rights no suit need]be instituted 
under es. 173 and 179, on pain of the party 
being unable to agitate that question fur- 
ther, Finally, in s. 167 (3) which is the 
section that directly relates to the Record 
of Rights, the only provision made is this: 
“Every entry ina Record of Rights so pub- 
lished shall be evidence of the matter 
referred to in such entry, and shall be 
presumed to be correct until the contrary 
is proved.” This does not declare that any 
entries in Record of Rights mentioned there- 
in shall be conclusive and that the correct- 
ness of the same should not be contested 
unless a suit is filed. It only says that the 
Record of Rights shall be evidence and its 
correctness shall be presumed, In the 
particular.case before me, the lower Ap- 
pellate Oourt has considered this to be 
presumptive evidence and having regard 
tothe other evidence, thought it proper 
to.attach such importance to it as it thought 
fit. i 


The learned Advocate-General quoted 
also one or two decisions under the Bengal 
Tenancy Act to support his contention. He 
stated that substantially the provisions of 
the Bengal Tenancy Act relating to the 
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provisions under discussion are the same, 
as the provisions in the Madras Estates 
Land Act. The first case is that reported 
as Kiran Chandra Roy v. Srinath Chakra- 
varti (1) I think that case supports the 
line of argument adopted by him before 
also. See also the casein Becharam Chou- 
dhury v. Puran Chandra Chatterji (2) re- 
ferred to by him. ° 


I putthe question to the learned Ad- 
vocate for the appellant whether he would 
not have to go to this extent if his conten- 
tion becorrect, namely, if in the present 
ease his client had sold in 1911 bya regis- 
tered document the particular lani in suit 
to somebody for proper consideration but 
the vendes ` did not take proper steps to 
geo that the Record of Rights wascorrect by 
having his name inserted instead of the 


.-vendor'e, namely, the plaintiffs, and if he 


files a suit for recovery of possession or 
the question of ownership arises in some 
other proceedings, whether according to 
his contention he would be prepared to 
say that unless the vendee filed a suit and 
had the Record of Rights reetified,the vendee 
could not enforce his rights as owner. 
Obviously the learned Advocate was under 
difficulty to answer this question. Itseems 
he must go to that extent and say that the 
vendee in the case put, would practically 
bein the same position asthe Maharajah 
in the present case, if his contention is 
right, 


For the reasons given above, I think the 
lower Appellate Court was right in its 
conclusion and ethat the suit was pro- 
perly dismissed. The second appeal is 
dismissed with costs, 


V NL Y. Appeal dismissed, 


(1) 100 Ind. Cas, 453; 31 O. V. N. 135; A. L R.. 


1927 Cal. 210. 
(2) 88 Ind. Cas. 637; 41 O. L. J. 456; 29 O. W.N, 
755; A.I. R. 1925 Cal. 845; 52 O.894. 
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RANGOON HIGH COURT. 
CIVIL MISOSLLANEOUS APPLIOATION No, 96 
- or 1928. 

March 25, 1929. 
Present:—Justice Bir Benjamin Herbert 
Heald, Kr., and Mr. Justice Otter, 
V.E. A. OHETTYAR FIRM— APPLICANTS 


versus 
Tar COMMISSIONER or INCOME-TAX— 
. RESPONDENT. 

Income Tax Act (XI of 1922), ss. 88, 66 (1) (2)— 
Order of Commissioner on review—Jurisdiction of 
High Court to order Commissioner to state case— 
S 66 @) and (2), scope of—Specific Relief Act (I of 
1877), s. 45, applicability of. 

The High Court has no power either under s. 66 
(2) of the Income Tax Act or under s. 45 of the 
Specific Relief Act read with s. 66 (1) of the 
Income Tax Aot to order the Commissioner of 
Income Tax to state a case in respect of an order 
passed by him on review under s. 33 ofthe Income 
Tax Act. |p. 769, col. 2.] 

: In re Abdul Kadir Marakayar & Co. (2), dissented 
rom. 

Alcock, Ashdown & Co., Ltd. v. Chief Revenue 
Authority of Bomba (1), distinguished. 

Where the Legislature has in a special Act laid 
down particular conditions for the exercise of a 
power by the Court, Courts are not justified in 
disregarding those conditions and holding by re- 
ference to a general Act that they have powers 
beyond those given in the special Act. "p. 770, cols, 

] . 


Mr. Foucar, for the Applicants. 


JUDGMENT. 

Heald, J.—The applicants, who are 
the V. E. A. Ohettyar firm, made a return of 
their income for purposes of income-tax 
for 1927.28 and produced their books of 
account beforetheIncome Tax Officer. That 
officer discovered certain omissions and 
other suspicious features in the accounts, 
and after enquiry held that applicants had 
not complied with the requirements of s 22 
(4) of the Income Tax Act. He accordingly 
proceeded to make an assessment under 
8.23 (4) of the Act, that is an assessment 
“to the best of his judgment”, and assassed 
‘applicant on R3. 1,50,000. No appeal lies 
against such an assessment, but applicants 
were entitled to apply for caneellation of the 
assessment under s. 27 of the Act,and did 
so apply. The Income Tax Officer refused 
to cancel the assessment aad applicaits 
appealed to the Assistant Oommissioner 
against the order refusing cancellation. Tae 
Assistant Oommiussioner set aside the assess- 
ment under s. 23 (4) of the Act and directed 
that a fresh assessment be made in accord- 
ance with law. The Income Tax Officer then 
made a fresh assessment of Rs. 36,642 
instead of Rs. 1,50,000. Applicants were 
satisfied with that assessment and took no 
further steps. The Commissioner, however, 
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took up the case in review under s. 33 of 
the Act and restored the assessment to 
Rs. 1,50,000. Applicants then applied to 
the Commissioner to state the case under 
66 (1) or s. 66 (2) of the Act,but the Commis- 
sioner refused to do so, 

Applicants now ask us for an order under 
s. 66(3) of the Act or under s. 45 of the 
Specific Relief Act requiring the Commis- 
sioner to state thecase and refer it to this 
Court. 

It is clear that the case does not fall 
within the purview of s. 66 (2) because the 
order on which the case arises is not an 
order under s. 31 or s. 32 of the Act, but is 
the order of the Commissioner made under 8; 
33 of the Act, There is, therefore, no ques- 
tion of our making an order under s. 66 
(3) of the Act, and the preliminary question 
which arises is whether we have power to 
make an order under s. 45 of the Specific 
Relief Act. f 

For the application of that section it is 
necessary that the doing of the act ordered 
should be under any law for the time be- 
ing in force, clearly incumbent on the pere 
son ordered todothe act, and it is, therefore, 
necessary to consider whether the stating 
of a case in circumstances such as those of 
the present case is clearly incumbent on the 
Commissioner of Income Tax. ; 

| Applicants rely on the judgment oftheir 
Lordships of the Privy Council in Alcock, 
Ashdown & Co. Ltd. v. Chief Revenue 
Authority of Bombay (1) and on 
a decision of a Fall Bench of 
the High Oourt of Madras in Im re 
Abdul Kadir Marakayar Co. (2). a 

In tha Privy Council case the question 
arose under the provision of s. 51 of the In- 
come Tax Act of 1918, which provided that 
if in the course of any assessment under 
the Actor any proceeding connected there- 
with, other than a proceeding under Ohap. 
VII, a question has arisen with reference to 
the interpretation of any of the provisions 
of the Act or any. rulethereunder the Chief 
Revenue Authority “may”, either on its own 
motion or on reference from any Revenue 
Officer subordinate to it, draw up a state- 
meat of the case and refer it with its own 
opinion thereon to the High Oourt, and 
“shall so refer"any such question on the 


(D 75 Ind, Cas. 392; 47 B. 742; 21 A. L. J. 689; 25 
Bom. L. R. 920; (1923) M. W. N. 557; A. I. R. 1923 
P.C. 138; 33 M. L. T. 267; 45 M. L. J. 592; 18 L. 
W. 918; 39 C. L. J. 302; 28 C. W.N. 762; 50 I A. 
227 (P. C.). : 

(2) 99 Ind. Oas. 221; 49 M. 725; A.I. R. 1926 Mad, 
1051; 51 M. L, J. 650; 24 L. W. 664 (S, B.). 
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application of the assessee, unless, it is satis- 
fied that the application is frivolous or that 
& reference is unnecessary. Their Lordships 
pointed out that under the latter part of 
that section if the assessee applies for a 
case the Authority must state it, unless he 
can say that it is frivolous or unnecessary, 
and that it will be a misfeasance and a 
breach of the statutory duty if he does not 
do it, As for the earlier part they said that 
although the word "may" does not mean 
“shall”, nevertheless there may be circum- 
stances which couple with the power a duty 
to exercise it, and they held that suppos- 
ing there was a serious point of law to be 
considered there did lie a duty upon the 
Chief Revenue Authority to state a case for 
the opinion of the Court and that if he did 
not appreciate that there was such a cerious 


“ point it is in the power of the Court to con- - 


trol him and to order‘him to state a case. 
It is to be noted, however, thai there was 
ins. 51 no provision similar to that of the 
present s. 66 (3) which gives the High Court 
express power to require the Commissioner 
of Income Tax to state a case and refer it 
and the intention of the Legislature in 
amending the Act wes doubtless to state 
expressly the conditions for the exercise of 
the power of the Court to require the Com- 
missioner to state and refer a cese, 

< The Madras cage was decided under the 


present Act and was similar to the present- 


case in that an order under s, 33 of the Act 
had been made by the Commissioner. Inthat 
case thelearned Judges said that as toorders 
in review passed by the Commissioner under 
8, 33 there ie nothing to operate upon except 
s. 66 (1) and the assesree has no remedy 
unless we hold thatthe Court has power to 
order the Commissioner to state a cate 
embodying any point of law that may arise 
in thecouree of proceedings under s. 33. 
They went on to gay that unless the Court 
had such power the result would be that 
the Commissioner by calling up the records 
under s.33 would bein a.position to burke 
any further enquiry whatever, that they did 
not think that that could have been intend- 
ed, and that accordingly they held that 
the principle of Alcock’s case (1) must be 
applied to orders under s. 33. 

If that decision is correct, it settles the 
preliminary question which arises in the 
present case, but with all respect I suggest 
thatitis not correct. Where the Legisla- 
ture has ina special Act laid down par- 
ticular. conditions for the exercise ofa 
power by the Court, I do not. think that we 

"pre justified in disregarding thoge condi- 
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tions and holding by reference to a general 
Aet jhat we have powers beyond those 
given in the special Act. lentirely agree 
that the Act is defective and needs amend- 
ment, but Ido not think that for that reason 
we are justified in going beyond its express. 
terms and holding that we have powers 
which the Act itself does not confer. 

I would, therefore, hold that in the 
circumstances of the present case we have 
no power under the Income Tax Act to re- 
quire the Commissioner to state and refer 
the case,and that we are not entitled to,have 
recourse to 8.45 of the Specific Relief Act 
for that purpose. 

I would, accordingly, dismiss the applica- 
tion, but in the circumstances I would 
make no order for costs. 

Otter, J.—The short history of this 
case is that on the 24th June, 1927, the 
applicant firm having been served witha 
notice under s. 22 (2) of the Income Tax Act 
of 1922 returned an income of Rs. 16,826-s.0 
from its business for the year 1927-28. On 
30th June, 1927, notice under es. 22 (4) and 
and 23 (2) of the Act was served on the firm, 
and in response the agent appeared and 
produced certain account books of the 
firm. Upon examination, the books appear- 
ed io disclose large payments to two 
Ohettyar firms. Upon enquiry as to the 
names and addresses of the persons to 
whom these payments were made, and 
although adjournments were granted to en- 
able the information to be obtained, the In- 
come Tax Officer was informed by the agent 
that he could not furnish the names and 
addresses required. Furthermore the In- 
come Tax Officer had received information 
that two advances had been made by the 
firm, viz., Rs. 5,0 0 on a mortgage-deed and 
another of Rs, 3,000 upon a pro note. No 
entry inthe books regarding either of these 
transactions appears in the books produced, 
For these reasons the Income Tax Officer 
came tothe conclusion that the applicant 
firm were keeping two sets of account 
books, and that, therefore, they had not 
complied with the notice dated 30th June, 
1927, and he proceeded to assess the appli- 
cant firm under s. 23 (4) of ihe Act at 
Rs. 1,50,000. On an application under 
8. 27 of the Act the Income Tax 
Officer refused to cancel his assessment, 
and on appeal to the Assistant Commis- 
sioner the latter by anorderof 10th March, 
1927, cancelled the assessment and ordered a 
fresh assessment to be made, Thereupon the 
Income Tax Officer re-assessed the applicant 
firm at Rs, 36,642, . 
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> On the 12th June; 1928, the Oommission- 
er of Income Tax, Burma, called upon the 
applicant firm under s,33 of the Act to 
show cause why the order of 10th March, 
1927, should not be set aside and the origi- 
nal assessment restored. By an order dated 
7th July, 1928, the Commissioner of In- 
come Tax (after hearing the applicant firm) 
set aside the order of 10th Mareh, 1927, and 
restored the original assessment of Rs. 
1,50,000. 

The applicant firm applied to the Com- 
missioner of Income Tax to state a case for 
the opinion of this Court under s. 66 (2) or 
8. 66 (1) of the Act. This the Commission- 
er refused to do, and this Court is now 
asked to direct the Commissioner under 
8. 63 (3) of the Act, or under s. 45 of the 
Specific Relief Aot [read with s. 66 (1) of 
the Income Tax Act] to statea case for the 
consideration of this Court. 

The first question arising is whether, as- 
suming a question of law arises, this Court 
has power to make the order asked for. It 
is now admitted that the application can- 
not be made under s. 66 (2) of the Act, for 
this provision applies oaly to orders passed 
under ss. 31 and 32 of the Act. It is ‘said, 
however, that we can act under s. 45 of the 
Specific Relief Act read with s. 66 (1) of the 
Income Tax Aet. It must be borne in mind 
that s. 66 ofjthe present IncomeTax Act takes 
the place of s. 51 of the Act of 1918, the 
laiter section having been repealed by the 
present Act. Section 51 of the old Act was 
a general section which empowered the 
Chief Revenue Authority “in the course of 
any assessment................,.... or aby pro- 
ceedings”............... (other than a proceed- 
ing uader Chap. VII of that Act) “to state a 
case upon a question with reference to the 
interpretation of any of the provisions of 
the Abu s.s and shall so refer any 
such question on the application of an as- 
gessee unless it is satisfied that it is frivo- 
lous or vaxgtious.” 

Section 66 of the present Act is different. 
By sub-s, (1) it is provided that “if in the 
course of any assessment under this Act...... 


refer it...to the High Court.” 

Sub section 2 provides that “within one 
month............ the assessee......... may......... 
require the Commissioner 


eeto refer itou. to the 
High Court." Sub-section 3givesan assessea 
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the right upon refusal by the Commission- 
er under sub-s. 2 to apply to the High 
Oourt, and the Court may require the Com- 
missioner to state a case, Thus so far as 
8. 66 as it stands alone is concerned an as- 
sessee can only get a case stated where an 
order was passed under s. 31 or s. 32 of the 
Act. 

It is said, however, that by virtue of s, 45 
of the Specific Relief Act read with sub-s. 1 
of s 66 of the Income Tax Act, we have 
power to order the Commissioner to state a 
case in respect of an order under s, 33 of 
the Aet and anumber of cases were cited 
before us. 
` Alock, Ashdown & Co. Lid, v. Chief Re- 
venue Authority of Bombay (1) was & case 
decided by the Privy Council under the 
old 8.51; and upon the wording of that 
section it was held to be the duty of the 
Revenue Authority to state a case where a 
serious question of law arises, the reason 
being that though the sub-section was not 
mandatory apon the Revenue Authority, 
there may be circumstances which would 
couple with the power given by the Statute 
a duty to exercise it. 

Trikamjee Jiwan Das v. Commissioner of 
Income Tax (3) arose under the present Act. 
A Bench of the Patna High Oourt had di- 
rected the Commissioner to state a case 
under s. 66 (1) of the Act on the application 
of an assessee, The matter came before the 
Ohief Justice and another Judge of that 
Court, and the Chief Justice in his judg- 
ment expressed grave doubt whether the 
Oommissioner could have been so directed 
and pointed out that in the Bombay case of 
Alcock, Ashdown & Co. Ltd. v. Chief Reve- 
nue Authority of Bombay (1) it was necessary 
to invoke s. 45 of the Specific Relief Act. 
But as the matter was before the Court it 
was dealt with and the assessee's applica- 
tion was dismissed upon the facts. I would 
observe that neither of these cases is an au- 
thority for the proposition argued beforeus. 
The first was decided under the old 8. 91,and 
the remark by the Chief Justice in the 
second, was obiter, In re Abdul Kadir Ma- 
rakayar & Co. (2) was also cited. There (in 


` a case arising under s, 33) and relying on 


Alock, Ashdown & Co, Lid. v. Chief Reve- 
nue Authorty of Bombay (1) a Full Benchof 
the Madras High Court held that it could 
not have been intended by the Legislature 
to allow a Commissioner who takes action 
under s. 33 to escape any further enquiry. 
It was not argued, so far as the report dis- 


(3) 86 Ind. Cas, 170; 4 Pat. 224; (1925) Pat, 17; A. I, 
R, 1025 Pat, 352, 
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closes, that as the wording of s. 66 (1) 
makes no mention of an assessee the Alcock, 
Ashdown's case (1) should be distinguished. 
An obiter dictum of the Caleutta High 
Court was relied on to the effect that in 
such a case, and upon a properly constitut- 
ed application, under s. 45 of the Specific 
Relief Act, the High Court might possibly 
pass an order such as is asked for in the 
present case: see Kumar Sarat Kumar Roy 
v. Commissioner of Income Tax, Bengal (4). 
Two other cases were cited where applica- 
tions under s. 66(1) of the Act were refused. 
In neither of these was s. 45 of the Specific 
Relief Act relied on: see SinSeng Hin v. 
Commissioner of Income Tax, Burma (5) 
and Ratanchand Khimchand Motishaw v. 
Commissioner of Income Tax, Bombay (6). 
In considering whether s. 45 of the Specific 
Relief Act can assist the applicant it is ne- 
ċessary to consider the provisions of that 
section, Sub-section (b) of that section is as 
follows :— 

“That such doing or forbearing is, under 
any law for the time being in force, clearly 
incumbent on such person or Court in his 
or its public character, or on such corpora- 
tion in its corporate character.” 

Under s. 51 of the old Act (as the Privy 
Council held) it was incumbent upon the 
Revenue Authority in a proper case to state 
a case for the opinion of the High Oourt 
upon the application of an assessee, But, 
as the late Chief Justice of this Court said in 
SinSeng Hin’s case (5) “there is no provision 
permitting an assessee to move the High 
Court in respect of an order under s. 33 of 
the present Act.” 

It is perfectly true that the case of In re 
Abdul Kadir Marakayar & Co; (2) isin 
favour of applicant’s contention, and more- 
over that, as that Court thought, cases of 
apparent hardship might arise. 

The learned Judges of the Madras High 
Court seem to have been under the impres- 
sion that somewhere or other there is now & 
provision giving an assessee the right to ask 
for a case other than under s. 63 (2) of the 
Act. The learned Chief Justice(at page727*) 
says, “that Court is asked to draw the infer- 
ence that the power of the High Oourt was 
meant to be confined to cases under those 
sections. (i e., se. 31—32), and was by im- 
plication taken away in the case of- orders 
under s. 33." He does not go on to say, 


(4) 2 Income-tax Cases 279. 
(5) 2 Income-tax Cases 39. 
(6) 2 Income-tax Oases 225. ; 


“Page of 49 M. —[Ed.] 
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however, by virtue of what law, tk 
an asseesee to get such a case stati 

This is not one of those casei 
Statute has enacted something foi 
cular case only, that was already 
widely the law. In such cases 
be useless to argue that an int 
alter the generallaw isto beinfe 
the partial or limited enactment, 
of the old Act which contained 1 
law on the subject was repe: 
after the decision in Alcock Ashd: 
Ltd. v, Chief Revenue Authority t 
(1) by the Judicial Oommittee t 
lature enacts in plain terms what 
is. There is now no other law. 
tion would be different if an ass 
mentioned in sub-s. 1 of s. 66. 
might be said that “some law wc 
force” within the meaning of 
of the Specific Relief Act and tl 
ant might pray in aid that ena 
obtain a case. . 

For these reasons I think tk 
present case this Court has no ji 
to entertain the application. It is 
sary, therefore, to consider the mi 
application which must be dism 
without costs. 

A. Application d: 


RANGOON HIGH COl 

InsoLvancy Oase No. 25 oF | 

Septgmber 4, 1929. 

Present :—Mr. Justice Di 

In the matter of Q. H. GHA 
AND Sons. 

Presidency Towns Insolvency Act (II. 

86, object and scope of—Applieation for 


„of claimant who denies Official Assignee’ 


priety of. 

Section 36 of the Presidency Towns fr 
cannot be resorted to. for the purpos 
the Official Assignee to cross-examine a 
denies the Official Assignee's right and 
claimant the proof of his case. ; 


Mr. N. N. Burjorjee, for the O 


` signee. 


Mr. N. N. Sen, for the Olaimar 

JUDGMENT.—Thisis an 
by theOfficial Assignee for the e: 
of M. D. Oomer under s. 36 of 
ency Towns Insolvency Act. 

It appears that the insolvent 
certain properties to this perso 
Official Assignee challenges thi 
Before making this application, 
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Assignee demanded these properties from 
this person and this person denied 
the rights of the Official Assignee. 
The Official Assignee now applies to 
this Court for the examination of M. D. 
Oomer under s. 36 of the Presidency Towns 
Insolvency Act. I donot think that s. 36 
was intended for this purpose. Section 36 
has wow been amended by Act XIX of 
1927 and sub ss. 4 and 5 now read as fol- 


lows :—‘ If on his examination any person. 


admits etc.”. That makesa lot of difference 
in the construction of s. 36. Section 36 
was only intended for the purpose of en- 


'abling the Official Assignee to get hold of 


properties belonging to the insolvent in 
the possession of third persons. It is only 


on the admission of those persons that the. 


Court could order them to give up the pro- 
perties. Section 36 was not intended for 
the purpose of enabling the Official As- 
signee to cross examine a claimant and get 
from him the proof of his case. . 

. The order of the Registrar is confirmed 
and this application is dismissed. There is 
no order as to costs. 


A. Application dismissed. 
f: 


RANGOON HIGH COURT. 
ORIMINAL Reviston No. 151-B or 1929. 
May 13, 1924. 

Present :—Mr. Justice Otter. 

AH PHONE-——-Accu8SEb— Applicant 

versus - 
EMPEROR —O posiT8 PARTI. 

Criminal trial—Adjournment sine die for further 
evidence—Procedure, legality of. 

Where the witnesses relied on by the prosecution 
do not give evidence expected of them, the Court 
should not allow an adjournment to enable the pro- 
secution to put matters right by. making a search in 
the hope of finding other witnesses who would prove 
more satisfactory in the eye of the prosecution. 

Cases should not be adjourned sine die for further 
evidence unless there is some real foundation for 
believing that such evidence in fact exists. 


` Oriminal revision from an order of the 
Sub-Divisional (Special Power) Magistrate, 
Henzada, in Criminal Miscellaneous No. 35 
of 1929, 3 

Mr. Hay. for the Applicant. 

JUDGMENT.—This ease is referred 
by the Seasions Judge, Henzada, with a 
view to setting aside an order made by the 
Sub-Divisional Magistrate, Henzada. 
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The charge was under s. 64-A of the 
Excise Act for earning alivelihood by the 
sale of illicit seinye. On 9th February, 1929, 
the Sub Divisional Magistrate issued notice 
to “all prosecution witnesses to appear on 
19th February”. 

Oa this day the accused Ah Phone 
appeared with his Advocate; no less than 
four witnesses were examined forthe pro- 
secution, Allthese persons with one ex- 
ception denied categorically that the 
accused was reputed to eara his livelihood 
by selling illicit seinye A headman, how- 
ever, did say that he had heard from some 
ons whom he did not remember and whose 
accuracy he was not able to vouch for 
that the accused didearn his levelihood in 
the manner suggested, 

According to the diary the Oourt Pro- 
secutor being in this unfortunate position 
intimated that he would filea further list 
of additional witnesses later. Thus it is 
evident that he came to Oourt intending 
to base his case upon the evidenee of the 
four witnesses he called. He had already 
in effect closed his case. In order to allow 
a roving commission to obtain other evi- 
dence the Sub-Divisional Magistrate ad- 
journed the case. This he certainly should 
not have done. There was no intimation 
that further evidence was forthcoming, and 
it is perfectly clear that as the witnesses 
relied on by the prosecution would not 
give the evidence expected of them an 
endeavour was made to put matters right 
by making a search in the hope of finding 
others who would prove more satisfactory, 
and ordering the accused to attend when- 
ever summoned. 

It is true that at alater date three pro- 
secution witnesses are said to have attended 
the Court, but this application had been 
filed meanwhile. 

The facts I haveset out above are taken 
from the diary in the case, but the Ses- 
sions Judge was of opinion that the Magis- 
trate on theconclusion of the hearing on 
19th February said he would pass orders 
later in the day, but instead ordered the 
adjournment I have referred to; and more- 
over the Sessions Judge also thought that 
the Court Prosecutor was not instructed 
at all. If so, of course, the Magistrate is 
still more to blame for not disposing of 
the case once and for all. Oases should 
not be adjourned sine die for further evi- 
dence unless there is some real founda- 
tion for believing that such evidence in 
fact exists; and moreover accused persons, 
should not be kept under the shadow of a 
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charge in circumstances such as these. 

The action of the Magistrate was certainly 
oppressive. 

There is no doubt, of course, that cases 
may arise where evidence is difficult to 
procure and numerous and lengthy adjourn- 
nients must be granted, but when once 
the case is ready for hearing as this case 
apparently was, adjournments should not 
be made in order to search for evidence, 
the existence of which is entirely pro- 
-blematical. 

“One further point must be referred to. 
I observe that the Magistrate has signed 
the certificate appearing upon the usual 
form provided for recording the statement 
of the accused. The certificate is, of course, 
that such statement was taken “in the 
presence and hearing etc. of the Magis- 

‘ trate.’ But no statement whatever is 
recorded. This absurd and irregular ac- 
tion of the Magistrate is on apar with the 

general conduct of the proceedings which I 
Have already described. 

' The order of 19th-February, 1929, is sst 
aside, and the proceedings instituted on 
22nd January, 1929, are quashed. 

TA. Order set aside. 


RANGOON HIGH COURT. 
First Oivin Appsats Nos, 24 anD 36 
, or 1929. - 

s June 24, 1929, 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr, Officiating Chief Justice and Mr. 

i : Justice Maung Ba. 
MA NW E- APPELLANT 
Tersus 
MA SAI DA— RESPONDENT. 


' Burmese Buddhist Law—Inheritance—Payin, what 
constitutes—Partition between step-parent and step- 
child—Respective shares—Authority of Manukye. 
Under the Burmese Buddhist Law payin is not 
restricted to property acquired during the former 
marriage but includes property acquired after the 
termination of the first marriage and before the 
date of the second marriage. [p. 775, col. 1.] 
: In the case of payin property on a partition between 
the step-parent and step-child three-fourths go 
to the children by the first marriage and one-fourth 
to the step-parent. [ibid] —— a 
. Ma Leik v. Maung Nwa (1), dissented from. 
Where Manukye is not ambiguous other Damma- 
thats do not require to be referred to. [ibid.] 


- First appeal from the judgment of 
the District Court, Hanthawaddy, in Oivil 
Regular No, 22 of 1928, : 


MA NWE V. MA BAY DA, 
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Mr. Tun Tin, for the Appellant, 
Mr. Krishnaswami, for the Respondent. 
JUDGMENT.—These two appeals. 

arise out of an administration suit filed in 
the District Court of Hanthawaddy by one 
Ma Nwe who claims to be the legitimate 
daughter of the late UTun Lin by his wife 
Ma Ngwe Sa against her step mother Ma 
Sai Da. Ma Nwe claimed & three-fowrths 
share valued at Rs,_1,16,000. The status of 
her mother asa wife was denied, and it 
was contended that, if Ma Nwe was entitled 
to any shere, it could not be three-fourths. 
But what the share should be has not been 


stated in the written statement. The 
learned District Judge held that Ma 
Nwe is U Tun Lin's legitimate child 


and passed a decree in her favour 
giving a half share in the payin property 
of her father and one-eighth share in the 
hnapazon property of the last marriage. 
Ma Nwe appeals because she con- 
siders that she is entitled to three- 
fourths share in the payin property. Ma 
Sai Da also appeals because Ma Nwe has 
been held to be the legitimate child of U 
Tun Lin. 
* * * * * 
Now we come to the question of shares. 
The estate appears to be made up of the 
payin property brought to the last mar- 
riage by the deceased as well as of the 
hnapazon of that marriage. The major 
portion was inherited after the death of 
Ma Nwe's mother and before the mar- 
riage with Ma Sai Da, Tun Lin's father 
U Hin Ga died in 1273 (1911). A month 
or two after U Ein Ga’s death, there was 
a partition of his estate between Tun Lin 
and his step-mother Ma Yon. Ma Sai Da 
was married about three years later. The 
inherited property no doubt constituted 
the payin of Tun Lin when he married 
Ma Sai Da. The learned Judge followed 
the division made in a similar case of. 
Ma Leik v. Maung Nwa (1), by Mr. Justice. 
Moore, in which Mr. Justice Hartnoll con»: 
curred, namely, half to the step child and 
half to the step-parent. Mr. Justice Moore,. 
after referring to the Dhammathats in s. 
229 of the Kinwun Mingyi's Digest, observes, 
"There is thus afairly general consensus 
of authority for the proposition that of 
the property taken by the father to the 
second marriage, the children of the first: 
marriage shall receive three-quarters and 
their step-mother one-quarter. I think it 
is clear from the ‘above quotations that 


(1) 4L. B. R. 110. 
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the property referred to is the property 
of the first marriage, and that the child- 
ren of the first marriage are awarded a 
larger share in this property because it 
was their parents’ property, at the com- 
mencement of their union." Out of the 
25 Dhammathats quoted in s. 229 about 
seven seem to support that view.. They 
refer fo the payin brought to the second 
marriage as the property of the former 
marriage. But it is very strange that 
-Manukye has not been quoted in s. 229 
at all. The Privy Council has given that 
Dhammathats commanding position among 
all the Dhammathats and in the case of 
Ma Nhin Bwin v. U Shwe Gon (2) their 
Lordships have laid down that where 
Manukye is not ambiguous other Dham- 
mathats do not require to ba referred to. 

Section 8 of Book X of the Manukye 
gives the rule of partition between the 
step-parent and the step-child, regarding 
the payin taken to the second marriage 
and the lettetpwa of that marriage, As 
regards payin it gives three-fourths to the 
atet child and one-fourth to the step- 
parent, This division is the same as that 
laid down by the majority of the Dham- 
mathats quoted in s, 229 of the Digest. But 
Manukye does not appear to restrict the 
payin to the property acquired during 
the former marriage, It seems to include 
also the property acquired during the 
‘two marriages. The expression maya dwin 
shithamya oksa” (all the properties pos- 
sessed by the wife) is wide enough to in- 
clude such property. 


The above rule of pertition given in 
‘the Manukye is in no way ambiguous. If 
the property was inherited before the last 
.marriage, the step-parent is entitled to 
only a quarter share, but, if the property 
was inherited during the last marriage, 
_the step-parent is entitled to half. We, 
therefore, cannot accept the rule of divis- 
don laid down in Ma Leik's case (1). As 
regards the hnapazon of the last mar- 
riage, the division made by the lower 
Court is correct and is in accordance with 
the rule of partition laid down in the Full 
on case of Ma Nyein E v. Maung Maung 
3 


We accordingly modify the decree of 


_ the lower Court by increasing Ma Nwe's 


(2) 23 Ind. Cas, 433; 8 L. B. R. 1; 7 Bur. L. T. 105; 
16 Bom. L. R. 377; 27 M. L. J. 41; 18 O. W. N. 1121; 
16 M. L. T. 142; 20 O. L. J. 264; 41 O. 887; 1 L. W. 
914; (1914) M. W. N. 449; 41- ‘I. A. 121 (P. O.). 

(3) 90 Ind. Cas.. 341; 3 R. 549; A. I. R. 1925 Rang. 


° 340; 4 Bur, L, J: 189: (F; B). - 
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share in the inherited property of her 
father from one-half to thres-fourths. She 
is entitled to her costs on the value of 
the quarter share in this Court and on 
the value of the three-quarter share in the 
Qourt below. 

Ma Sai D:;'s cross-appeal is dismissed 
with costs. 

A. Decree modified. 


RANGOON HIGH COURT. 
First Orvin APPE«L No. 12 or 1929, 
June 5, 1929. 

. Present: —Mr. Justice Mya Bu and 
Mr. Justice Baguley. 
MA KIN AND OTAERS— APPELLANTS 
versus 
U BA AND oTRERS— RESPONDENTS. 

Right of burial—Suit for possession of dead body 
and for declaration of right to bury it, maintainabil- 
ity of—Specific Relief Act (I of 1877), ss, 10, 11— 
Civil Procedure Code (Act V of 1908), s. 9. 

There can be no property in a dead body and no 
suit will, therefore, lie under s. 10 or 11 of the 
Specific Relief Act to recover possession of a corpse. 
[p. 776, col. 1.] : 

Emperor v. Ramadhin (1), followed. 

The right to burial is, however, a civil right and 
an executor or similar representative may maintain 
a suit to obtain or retain possession of a corpse 


and for a declaration of the right to bury it. [p. 777, 
col. 1. 
Paras Narayan Bellary v. Rustumkhan (3), 


Anandrav Bhikaji Phadke v, Shankar Dajicharya 
(4) and Kooni Meera Sahib v. Mahomed Meera Sahib 
(5), referred to.j WA 

Appeal from the judgment of the District 
Oourt, Sagaing, in Oivil Suit No.2 of 
1929. 

Mr. Ko Ko Gyi, for the Appellants. 

Mr. A. C. Mukerjee, for the Respondents. 


JUDGMENT. 

Baguley, J.—This case concerns the 
body of one Ma Pwa Myit, deceased, for 
the right to bury which two parties are con- 
tending. : 

Ma Pwa Myit was a Burmese woman and 
was brought up as a Buddhist. As a Buddhist 
she married a Burmese-Buddhist husband. 
When that marriage came to an end she 


. became a Muhammadan and married one Po 


Thet, a Zerbadi. Po Thet died after he had 
been niarried to Ma Pwa Myit for & matter of 
about 30 years, and rather more than a 
year later Ma P wa Myit died. Before she died, 
the three appellants, Burmese-Buddhista 
two of whom are related to her, established. 
themselves in her house, and after her death 
they claimed the -right-to-bury her on the 


:8NCO. 


“This view is taken by Burkitt, J, 
. Emperor v. Ramadhin (1) 
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allegation that before her death she. had 
reverted to her original Buddhism and, 
*herefore, should be buried in the Buddhist 
manner. a 

The respondents are a number of 
Muhammadans of the quarter, two of them 
related either to Ma Pwa Myit or her deceas- 
ed husband. They deny that Ma Pwa Myit 
ever réverted to Buddhism, and they claim 
the body in order that they may give ita 
Muhammadan burial. 

. The plaintiffs filed their suit in the Dis- 
trict Court within a day or two of Ma Pwa 
Myit's death, before any funeral had taken 
place. The case was tried almost on the 
spot, and an appeal was filed with almost 
equal rapidity. In the.meanwhile the body 


‘ef the unfortunate lady has been sealed 


up in acoffin and is still waiting to be 
taken to its last resting place. 

The body was originally in the possession 
of the Buddhist defendante, The Muhamma- 
dans were the plaintiffsand, therefore, the 
attacking party; and it is argued on be- 
half of the appellants that the case is one 
of which no Civil Court can take cognis- 
When asked to state under what 
law or section the suit was filed, Mr. 
Mukerjee stated that the suit layunder s. 
10 or s. 11 of the Specific Relief Act. In 
argument, however, he appeared to rely 


-more on 8. 9 of the Civil Procedure Code, 


In my opinion, no suit will lie under s. 10 
or 8.11, Specific Relief Act, Section 10 refers 
to “specific moveable property”, and s. 


"11 refers to “a particular article of move- 


able property". Iam of-opinion that a 


_corpse cannot be regarded as moveable pro- 


perty; “there is no property in a dead 
body," vide Wharton's Law Lexicon, page 
229 andif there can be no property in a 
dead body, a dead body cannot be re- 
garded as an article of moveable property. 
in 
in which he 
held that à human body, living or dead, 
cannot be the subject of a theft as defined 


“in s. 378, Indian Penal Oode, with the pos- 


sible exception as à museum specimen or 
body which was intended to be used for 
dissection. This is à criminal ruling, but I 
think it would apply equally to a civil mat- 
ter; andI note that Burkitt, J., assumes 


` thatthe law on this question would be the 


3 


same in British India as in England. 

The suit, therefore, will not lie under 
s. 10 or s. 11 of the Specific Relief Act. 
. The question then remains whether the 


(1) 25 A, 120; A, W, N. (1901) 191, 
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We 


suit will lie under s. 9, Civil 
Code. Section 9 runs:— 

“The Court shall (subject to : 
sions herein contained) have juri 
try all suits of a civil nature 
suits of which their cognizance 
expressly or impliedly barred." 

The present suit is one for pc 
a corpse and a declaration of th 
bury it. 

On this point the appellants 
dev v. Vamnaji (2), “Suits as tı 
rites or ceremonies, which involv 
tion of the right to property or tc 
are not suits of a civil nature, no! 
intended to be brought within tl 
tion of the Civil Courts." It is a 
as there is no property in a dead 
the question of burial of the . 
religious rite or ceremony, it ir 
question of the right of pror 
therefore, no suit for either of th 
ean bebrought before the Ci 
On the other hand, the plaintiffs 
rely upon reported cases, Ii 
Narayan Bellary v. Rustumkhan 
held that the right of a party of 
rites at the gravesis a matter wh 
decided by Oivil Courts. Again, 
raw Bhikaji Phadke v. Shankar 
(4), it was held that the right o: 
worship of an idol ata particula: 
up by & caste is a civil right for 
tion by Civil Courts and in Ki 
Sahib v. Mahomed Meera Sahib 
held that the right of burial is a 
So it would appear that the weig 
ion is that the right of burialis a 

Again, although thereis no pr 
corpse the right to its possessio) 
parently be recognized by law. 
already mentioned,  Burkitt, 
Allahabad ease cited, mentions t 
on this subject is the same in 
If we turn to Halsk 
of England (Volume 14, page 2 
“Where a person appoints exec 


are prima facie entitled to the 


and are responsible for the bur. 
dead body”; this despite -t 
pointed out in the footnote) th 
no property in a corpse, and ir 
way, I find the passage in the 
(Volume 3, page 405). “The law, 
recognises no property in a deac 
it does recognise as incident to,1 


(2) 5 B. 80. 

(3) 26 B. 198; 3 Bom. L. R. 717. 

(4) 7 B. 323. l 
(5) 30 M. 15; 1 M. L. T. 423; 16 M.I 
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[dispose of the body rights to the possession 
of the body until it is disposed of." Authori- 
ty for the last passage is given as 2 Black- 
stone's Commentaries, page 508 as explained 
in- Williams v. Williams (6). Neither of these 
books areavailablefor reference,but I think 
the aceuracy of the quotation may be taken 
in view of theauthority of this standard 
work. ° If, therefore, the law recognises the 
rights of an executorand presumably any 
similar representative to obtain or . retain 
posséssion of a corpse, and also regards the 
right to burial as a civilright, the present 
suit will lie. 

The question of Oourt-fees was not 
seriously argued before the Bench. 

This disposes of the five grounds of the 
memorandum of appeal. There only 
‘remains the question whether Ma Pwa Myit 
died a Buddhist ora Muhammadan. If she 
died a Muhammadan the plaintiffs will 
undoubtedly be entitled to succeed. I guard 
myself against saying that all the plaintiffs 
would be entitled individually to succeed 
on the ground that they are Muhammadans; 
but among the plaintiffs are relations of the 
deceased, a step-daughter of the decaased 
and a cousin of the husband, and I would 
hold that a Muhammadan relation of the 
deceased would beentitled to possession of 
the body and would be entitled to bury 
it in preference toa Buddhist relation of 
approximately equal standing if the de- 
ceased died a Muhammadan. In the same 
way, if the deceased died a Buddhist, I 
would hold that the Buddhist relation 
would be entitled to possession of the body 
aud the right to buryitin preference to a 
Muhammadan relation of 8qual standing. 

With regard'to the religion of the de- 
ceased at the time of her death, Iam of 
opinion that the burden of proving that she 
reverted to Buddhism lies upon the defend- 
ants. 

{On the evidence his Lordship held that 
Ma Pwa Myit died a Muhammadan. j 

. Mya Bu, J.—I concur in the judgment 
of my learned brother. 

All that I would like to add is to stress 
that the success ofthe plaintiffs’ suit depends 
mainly on the fact that among the plaintiffs 
there is one (namely, Ma Bi Khin) than 
whom none of the defendants is nearer 
related to the deceased; that Ma Bi Khin is 
a Muhammadan while the defendants are 
Buddhists, and the deceased was Muhamms- 
„dan. lf the law recognises the rights of 


(6) (1882) 20 Ch. D. 659 atp. 664; 51 L. J. Ch. 
385; Hi L T. 275; 30 W.R. 438; 15 Gox O. O. 39; 46 


“J. P. 726 
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an executor to obtuin or retain possession 
of a corpse, the same rights may reasonf 
ably be extended to the nearest relation o- 
the deceased in the absence of an executor 
and where two nearest relations belonging 
to different religions dispute as to the reli- 
gious rites or custom, according to which 
the funeral of the dsceased should be con- 
dueted and the dead body buried, it is only 
fair and equitable to extend the rights to 
the one who belongs to the same religion 
88 the deceased, 


A. Order accordingly. 





RANGOON HIGH COURT, 
Orvit Revision No. 52 or 1929. 
July 24, 1929. 
Present:—Mr. Justice Baguley, 
MA E SE—AP-rELLANT 


$ versus 
MA BOK BON—Resəsronpenr, 

Civil Procedure Code (Act V of 1908), s. 60 (c)— 
Attachment— House of agriculturist situated in village, 
whether exempt from attachment. 

A house belonging to an agriculturist and occupied 
by him is exempt from attachment and this exemp- 
tion would apply both to his house in the village 
and to his hut in the field, if he has one. 

Jiwan Bhaga v. Hira Bhaiji (1), distinguished. 


Revision from an order of the Township 
Oourt of Pakokku in Oivil Execution 
No. 9 of 1429. 

Mr. Day, for the Appellant. 

Mr. Tambe, for the Respondent. 


JUDGMENT.—This is an applieation 
in revision of an order passed by the 
Township Judge, Pakokku, in his Execution 
Oase No. 9 of 1929. 

In this case the respondent attached a 
house belonging to the judgment debtor in 
execution of an ordinary money decree. 
Objection was raised that the house was 
the property of a cultivator and occupied 
by him, and, therefore, was free from 
attachment under s. 60 (c) of the Civil Pro- 
cedure Code. It is described asa house 
with bamboo flooring, bamboo-mat walling 
and bamboo rcofing aud, therefore, pre- 
sumably is not of great value. 

The order of the trial Court is short. The 
fact that the judgment-debtor was a culti- 
vator does not seem to have been disputed 
but it was stated that this house was in 
the village and during the cultivation season 
the cultivators lived in a hut put up on his 
ya land. The trial Judge quoted the case 


t 
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of Jiwan Bhaga v. Hira Bhaiji (1) and stated 
thatit was held therein that only the house 
occupied by an agriculturist bona fide for 
the purpose of cultivation is exempted. 
The first comment I make on this ruling is 
that it was not under theexisting Oode of 
Oivil Procedure and s. 60 (c) of the present 
Oode differs in its wording from the old 
s. 206. In the second place, it was held 
that the judgment-debtor in thatcase was 
not really an agriculturist: he was some- 
thing which is described as a bhagdar and 


` it is stated that his character as a bhagdar 


predominates over his other character as an 
agriculturist; so I deduce that this judg- 
ment-debtor was not mainly an agricultur- 
ist: he had some other form of occupation. 
It is also mentioned on page 365*, that there 
is in Bombay the Bhagdari Act dealing 
with this very special and very limited class 
of property. 

Section 60 (c) of the Oivil Procedure Code 
states “that houses and other buildings(with 
the materials and the sites thereof and the 
land immediately appurtenant thereto and 
necessary for their enjoyment) belonging to 
an agriculturist and occupied by him" are 
exempt from attachment and sale. In the 
present case, ths property attached is a 
house which belongs to an agriculturist 
and is occupied by him; and giving their 
plain meaning to the words of the section, I 
entirely fail to see how it can besaid that 
the house is liable to attachment. The 
trial Judge says that if this meaning is 
given to the section, most of the houses in 
Burma cannot be attached, which would be 
very absurd. This may be the case, but it 
is not for him to say whether the law is 
absurd or not; it is his duty to enforce the 
law as itis. Itis rather strange that there 
has been no published ruling on the point 
up todate, because tomy personal knowledge 
such cases have come up many times in 
lower Courts, 

I hold that an agriculturist’s house, 
‘occupied by him, is exempt from attachment 
and this would apply both to his house in the 
village and also to his hut in the field if he 
has one. 

I consider the refusal of the trial Judge 
io give effect to the plain meaning of the 
wording of the section can only be describ- 
ed aa perverse, and I am, therefore, of opin- 
ion that this Court can interfere in 
revision. 

I set aside the order of the lower Oourt 


and direct that the attachment of the house 
(1) 12 B. 363. - 


.  *Page of 12 B.—(Ed.] 
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in question be removed. The Frespondent 
to pay the appellant’s costs in both Courts; 
Advocate’s fea in this Court two gold 
mohurs. 

A. Order set aside. 


RANGOON HIGH COURT. 
First Civin APPRAL No. 249 oF 192& 
June 13, 1929. 
Present:—Sir Guy Rutledge Kt., 
‘Ohief Justice, and Mr. Justice, Brown. 
MA AYE YIN AND OTHE&S—ÀPPBLLANTS 


_ versus 
MA MI MI AND oTBERS— RESPONDENTS. 


Burmese Buddhist Law—Orasa child—Death of 
eldest child im infancy—Younger child, whether be- 
comes orasa—Joint living with parent, whether 
essential, 

Under the Burmese Buddhist Law if the first born 
child dies before attaining the age of majority, the 
eldest child who reaches an age at which he or she 
would be able to take the place of the father or mother 
eR of death would be regarded as orasa. [p. 780, 
col. 1. 

Ma Hin Thu v. Maung Hla Dun (3), followed. 

Joint living with the parent and active assistance 
in his or her duties is not an essential condition for 
the acquisition of the status of orasa. [p.781, col. 


Kirkwood v. Maung Sin (1), explained. 

First appeal from the judgment of 
the District Oourt, Amherst, in Civil Re- 
gular No, 11 of 1978. i 

Mr. Anklesaria, for tbe Appellants. 

Mr. Htoon Aung Gyaw, for the Respon- 
dents. 

JUDGMENT.—The property in dis- 
pute in this caseeis the estate of one U 
Aung Min deceased. U Aung Min married 
one Daw Ma Ma and they had in all ten 
children. The eldest child wasa girl Ma 
May, who died at theage of 4. Thesecond 
child was Maung Kin Maung, the father of 
the respondents in this case, Maung Kin 
Maung predeceased U Aung Min. -The 
appellants are the five surviving children 
of U Aung Min. The respondeats brought 
a suit for the administration of the estate, 
claiming that Maung Kin Maung was the 
orasa child, and that they were, therefore, 
entitled to share equally with the surviving 
sons and daughters. They claimed, there- 
fore, a one-sixth share in the estate. It is 
admitted that if Maung Kin Maung had 
the status of orasa they are entitled to this 
one sixth share, and that if he had not, 
they are entitled only to a one-twenty-fourth 
share. The trial Judge has found that 


~ the plaintiffs established the orasa status of | 
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“their father, and has passed a decree, declar- 
ing them entitled to a one-sixth share in his 
estate. Against this decree the defendants 
have appealed. 

The appellants claim that Maung Kin 
Maung could not be the orasa child, 
because he was not the first born child, and 
even if he did acquire the statas of orasa, 
his children have forfeited the right to 
base their claim on that status by reason of 
the fact that he did not live with his 
parentsor helped in the acquisition of the 
family estate, The question of the rights 
of an orasa was dealt with at very great 
length by a Full Bench of the late Ohief 
Oourt of Lower Burma and subsequently 
by their Lordships of the Privy Council in 
the case of Kirkwood v. Maung Sin (1}. It is 
pointed out in that case that the rights of 
an orasa have to be considered in two differ- 
ent aspects, There are first of all the 
rights of a son claiming a quarter share of 
the estate on his mother's death, or of a 
daughter claiming a similar share on the 
deathof the father. There are secondly 
the rights of the children of an orasa who 
predeceased the parents, claiming a share 
in the inheritance egual to that of the 
younger brothers and sisters. Kirkwood’s 
case (1) dealt with the claims of an’ orasa 
in ‘the latter aspect. The finding was that 
the orasa must be the eldest born child 
capable of undertaking the responsibilities 
of the deceased parents and that that 
status should be attained during the life- 
time of both parents by a son if he was the 
eldest born child, and by a daughter if she 
was the eldest born. Once the status has 
been attained either by tke son or the 


daughter, no one else can claim that status. ` 


It was suggested in argument before us 
in the present case that, as U Aung Min 
was predeceased by his wife, it would be 
a daughter and not a son; who could claim 
as orasa. This contention was in our opin- 
ion disposed of in Kirkwood’s case (|), 
Maung Kin Maung attained the age of 
majority during the life time of both his 
parents, and was capable, therefore, of at- 
taining the status of an orasa. If he did 
attain that status then it makes no differ- 
ence to his status that it was his mother, 
and not his father, who died first. On his 
mother's death he would not be entitled to 
claim a quarter share of the estate but his 
status so far as the claims of the children 
are concerned would not be affected. Itis 

(1) 84 Ind. Cas 567;2 R 693; A. L R. 1924 P, C. 
238/3 Bur L J.304; 48 M. L, J. 1; 81 I. A. 334; 29 
O. eW. N. 053 (P. 0) a . un. 
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further contended, however, ‘that Maung 
Kin Maung never did attain the status of 
orasa, and that he could not do so, ag he was 
not the eldest born child. In the case of 
Tun Myaing v. Ba Tun (2) at page 244% the 
following principles were enunciated : 
“The eldest born son is the orasa by right; 
but he does not attain the complete status 
as such till he attains his majority, and be- 
comes fit to assume his father’s duties and 
responsibilities and to assist in.the acqui- 
sition or management of the family estate. 
If he dies before he attains his majority, 
or if he is incompetent to fulfil the above 
conditions, then his next younger brother, 
subject to thesame conditions, succeeds to 
his position as orasa. If, however, the 
eldest son attains his majority and fulfils 
the prescribed conditions, and then dies 
before his parents, his position as orasa re- 
mains unfilled and the next brother does 
not succeed toit". If this enunciation of 
the law is correct, then it isclear that for 
the status of orasa to be attained it is not 
in all cases necessary for the child for 
whom that status is claimed, to have been 
the eldest born if the eldest born died in 
infancy. 

It is contended, however, that this deci- 
sion and any other decision of a like 
nature were overruled by the decision 
of the Privy Council in  Kirkwood's 
ease (1). In their discussion of the relevant 
passages from the Dhammathats in their 
judgment in that case their Lordships 
pointed out the insistence on the orasa 
child being the eldest born child of the 
wedded pair. Thus at page 785] they re- 
mark :— 

“The Vilasa declares that on the death 
of the father the rule of partition between 
mother and son is as follows. It specifical- 
ly states; ‘Ifthe son is the eldest-born,’ 
and ifhe helped the parents in the acqui- 
sition of the family property, he shall get 
his father’s elephant, etc. The remainder 
of the estate shall be divided into four 
shares—the mother shall get three shares 
andthe son one share and to the question, 
‘Why should the eldest-born child get a 
fourth share ?’ the answer is :—‘the parents 
obtained the child at the commencement 


.of their wedded life by their earnest prayer 


RO 


and acquired the property with his or her 
assistance’. What can all this mean, except 
that ‘the eldest son’ referred to in all the 
Dhammathats is the eldest- born child of the 


(2) 2 L. B. R. 292. SPEM ai 
*Page of 2 L. B. R.—[Ed]. 
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wedded pair”. i 

- In the case before them their Lordships 
had not for consideration a case in which 
the eldest born child had died’ in infancy, 
and we do not think that their decision 
directly or impliedly involved a finding 
that, if the eldest born child died in in- 
fancy, no other child could ever attain the 
status of an orasa. It is true that in sum- 
ming up the decision, their Lordships 
remark at page 786* :— 

. "The status does not depend on the 
decease of the father, where the child is 
ason; or of the mother, where it is a 
daughter; it comes into existence on the 
fulfilment of three conditions, viz.: (1) 
that he or she is the first-born child ; (2) 
that it attains majority ; and (3) helps 
either in the acquisition of the family pro- 
perty and the discharge of the father's res- 
ponsibilities ; or, ifa daughter, helps the 
mother in the care of the property and 
the controland management of the house- 
hold which lie particularly within the 
mother's duties." 

. But as we have said there is no question 
in that case of the firat born child having 
died in infancy, nor did their Lordships in 
any part of their judgment deal with guch 
a case, In their final conclusion their 
Lordships expressed general assent with the 
observations of the Judges of the Ohief 
Court and on this point Mr. Justice Heald 
expressed his opinion clearly in the course 
of his judgment At page 746* he re- 
marks :— 

“The question then arises whether if the 
eldest child dies in infancy, the next child 
succeeds as auratha, The Dhammathats, 80 
far as I know, give no answer to. this 
question, though as I have said the Aitta- 
sankhepa considers the possibility of a case 
jn which there is no auratha but only 
younger cbildren. I think from my experi- 
ence of cases under Burmese Buddhist 
Law for more than twenty yeara, that there 
can be no doubt that children who do not 
grow up are always disregarded and that 
the eldest child who reaches an age at 
“hich he or she would be able to take the 
place of the father or mother in cass of 
death would always be regarded as 
authara.” . 

Again at page 759* of his judgment he 
remarks :— — * 

“The case of Ma Hin Thu v. Maung Hla 
Dun (3) wasone in wh'ch the question of 
the rights of grand-children arose and it was 


(3) 15 Ind. Cas. 360; 5 Bur. L. T. 73. 
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held that where the eldest chi 
who died in infancy, the son 
eldest child who was a daught 
grew up, was entitled to share .€ 
his mother's younger sister. T. 
was,in my opinion, correct bt 
ment seems to suggest that il 
been a son surviving instead of 
ters, the son might possibly 
auratha to the exclusion of the 
and that view, I thiak, would b 
The ruling was not, however, í 
ported.” 

He then proceeded to quote © 
Ma Su v.Ma Tin (4) in whic 
view as to the effect of the 
child dying in infancy was 
Certain remarks of Mr. Justice 
suggest that he might have t 
trary view. He states at pag 
771*:— 

“The point is that, if a son 
first-born child, he can never 
unless the eldest child dies befi 
majority or competency and the 
the eldest child is a male. 
doubtful whether according t 
mathats, another can become 
place of the deceased eldes 

But hecites no authority in 
his view. The tendency of jt 
sions of recent years has been 
gexes on a status of absolute € 
regard to their claims of in 
the estate of their deceased 
we know of no authority in 
mathats for the view that: 
born child is a daughter : 
infancy, no other child can att 
of an orasa. The views of 
Heald on this point are gener: 
with previous decisions in E 
agree in those views. 

The result is that Maung Kin 
did not die apparently till he 
years of age, did attain the mt 
and thathe retained that eit 
death unless it be held that he 1 
certain other requisite cond 
that of being the eldest chi 
already referred to the past 
judgment in Kirkwood's case(] 
Lordships set forth the thre 
necessary forthe coming int 
the status of orasa by a son or 
that he or she is the first-b 


(4) 18 Ind. Cas. 466; 6 L. B.R | 
291. 
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> that it attains majority; and (3) helps in the 
acquisition of the family property and the 
discharge of the father's responsibilities if a` 
son. In our view ofthe reasons we have 
already given, the first two requisites are 
satisfied in this case, and in stating the 
third requisite we donot think that their 
Lordships intended to lay down a definite 
rule which must be rigorously followed in 
every case. 


In deciding onthe applicability of these 
remarks to the present case, it must be ré- 
membered that in the casebefore their 
Lordships there was no question of the 
orasa not having helped in the acquisition 
of the family property; and onthis point the 
remarks of their Lordships amount to little 
more than that these requisites are set forth 
in the Kyetyo Dhammathat. Theremarks 
on the point are a summary of the result of 
extracts from the Dhammathats and cannot, 
in our opinion, be interpreted as. intended 
to lay down any definite law on this point. 
There are certain passages in the Dhamma- 
thats which suggest that a child loses its 
rights ofinheritance on the failure to live 
with its parents, and it is contended that 
this rule has still greater force when the 
rights claimed are the special rights of the 
orasa. In the case of Ma Hla U v. Maung 
Shwe Yin (5) the eldest daughter on the 
death of the mother claimed 8 quarter 
` share in the joint estate, It was held that 
the mere fact that she had lived separately 
from her father and thatshe had never 
assumed the duties of the deceased mother 
in the family was not sufficient reason for 
denying her rights. e 


Inthe present case U Aung Min was a 
goldsmith. Hesent his son Kin Maung 
to an English Schtol and after leaving the 
Sshool Kin Maung first became a clerk 
in a lawyer's office. Subsequently he be- 
came & teacher and then a clerk in the 
Deputy Commissioner's Office, Thatou, He 
was subsequently transferred to Pa-an as 
Sub-Accountant and later joined the estab- 
lishment of the Divisional and Sessions 
Judge, Moulmein. He was then appointed 
a Myook. Itisquite clear from his train- 
ing and his subsequent occupation that he 
could not well assist his father in his 
business asa goldsmith, and indeed that 
his father never expected him to do so. 


(5) 76 Ind. Oas. 814; 1 R. 370; 2 Bur. L, J. 138; A. 
l»R. 1923 Rang. 271. 
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There is no evidence that his relations with 
his parents were other than normal. In the 
course of his work he had been transferred 
away from Moulmein where his parents 
lived. But he never ceased to maintain 
filial relations with them, and there is evid- 
ence to the effect that he did at times help 
them with presents of money. Certain re- 
marks by Heald, J.,in Kirkwood’s case (1) 
on this point at pages 746and 747* have been 
cited by the trial Judge:— 


“There can, I think, be no doubt that the 
Iihammathats which give a special share to 
the eldest child who is competent to take 
the place of father or mother contemplate 
a family in which the auratha is living in 
the family house and does actually take the 
place of the parent. Indeed I doubt whe- 
ther the Dhammathats contemplated the 
auratha’s taking away the special share 
unless he or she was ousted from the posi- 
tion of head of the family by the surviving 
parent’s marrying again. Some of the 
Dhammathats would deprive a son or 
daughter, who does not live witk the family 
and take the father’s or mother's place of 
the auratha child’s share, vide the texis 
cited in ss. 36, 37, 40, 41and 62 of the Digest, 
but I think that in this case, as in certain 
other cases, e.g., the cases of adopted and 
step children, the necessity for joint living 
may now be considered as archaic 
and obsolete and may be disregarded,” 

With these remarks we agree. There is 
nothing to show that Kin Maung's special 
help was ever asked for by his father or 
refused by him. His working first asa 
clerk in a lawyer's office and later on as 
aclerk in the Government service was ap- 
parently in accordance with the wishes of 
his parents. There is nothing to show that 
he ever failed his parentsin any way in 
any family crisisand that being so we do 
not consider that the mere fact of his not 
living with his parents and not having 
actively assisted in their business is sufi- 
cient reason for depriving him of the status 
of orasa. We are, therefore, of opinion that 
the case has been rightly decided by the 
trial  Oourt, and that the respondents 
collectively are entitled to share equally 
in the estate of U Aung Min with the five 
appellants. 

We accordingly dismiss this appeal. 
The trial Court directed the costs in that 
Court to come out of the estate, and we 
think that, in the circumstancee, a similar 


order might fairly be passed bere. We, 
angi PY TY 


*Page of 3 R.— [Ed]. 
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therefore, direct that the costs of this appeal 
be awarded out of the estate. 


A. i Appeal dismissed, 


RANGOON HIGH COURT. 
CRIMINAL APPELS Nos. 607 anD 622 or 1929. 
July 22, 19:9. 

Present :—Mr. Justico Maung Ba and 
Mr. Justice Brown. 

BA YIN AND ANOTHER—ÅPPELLANTS 
versus 

EMPEROR—ObpposttE Parry. 

Criminal Procedure Code (Act V of 1898), ss. 16L, 
864, 533—Confession—Omission to take signature of 
accused—Mere irregularity. i 

Where the confession of an accused person was 
yecorded under s, 164, Criminal Procedure Code, 
and the Magistrate who recorded it complied with 
the provisions of the said section but failed by an 
oversight to take the signature of the confessor : 

Held, that the confession was not inadmissible in 
evidence merely because the signature of the accused 
chad not been secured, but could be admitted and 
acted upon after examining the Magistrate if the 
irregularity had not in any way prejudiced the accused. 
[p 784, col. 1.] 

Even if a Statement be not recorded strictly in 
conformity with s, 164, Oriminal Procedure Code, 
so long as the Magistrate purports to have record- 
ed itunder that section, and even after the state- 
ment has been received in evidence, s. 533, Oriminal 
Procedure Oode, can be resorted to and evidence 
taken that an accused person duly made the state- 
ment recorded. [p. 783, col. 2.] 

Lalchand v. Queen-Empress (4) and Queen-Empress 
v. Visram Babaji (5), followed. 

Queen-Empress v. Viran (1), distinguished. 

Jai Narayan Rai v. Queen-Hmpress (2), not fol- 
lowed, 

Oriminal appeals from an order of the 


Sessions Judge, Shwebo, in Sessions 
Trial No. 11 of 1929. 
JUDGMENT. 


|» Maung Ba, J.—Ba Kin, aged 18/19, 

and Ba Yin, aged 25, have been convieted 
of the murder of Thein Maung,a boy of 
15, at. Shwebo, and sentenced to death. 

Ba Kin made a confession but the Magis- 
trate, who recorded the confession, forgot 
to take his signature.- He noticed the 
omission on the following day and sent his 
second clerk to the Jail to obtain Ba Kin's 
signature. Ba Kin refused to append his 
signature, At the trial the learned Sessions 
Judge examined the Magistrate. 
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The. 
: Magistrate stated that before he re - 
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corded the confession he satisfied him-, 
self that Ba. Kin wanted to confess 
voluntarily. Then the Magistrate de- 
posed to what had been stated to him by 
Ba Kin. The Magistrate finally stated 
“T wrote out all that Ba Kin said and then 
my clerk Ba Din read it out to himin my 
presence. I asked him whether what had 
been read oui to him was correct. „Ba Kin 
said that it was correct. * * * I took: 
down the statement of the accused in my 
Oriminal. Miscellaneous No. 32 of 192s, 
This record contains a full and trud state- 
ment of what the accused Ba Kin told 
me." The Magistrates Bench Olerk, Ba 
Din, was also examined in the Sessions 
Court. He states that he was present when 
Ba Kin made his confession and that he 
read his statement over to him and Ba Kin 
acknowledged it to be correct, He further 
states that the statement recorded in 
Criminal Miscellaneous No, 32 is the 
confession made by Ba Kin on that occasion, 
On behalf of the two appellants it has 
been urged that the confession is not 
admissible in evidence. The learned 
Counsel in support of that contention quoted 
three cases The first case is Queen- 
Empress v. Viran (1). In that case a 
Deputy Magistrate recorded a statement 
in the nature of a confession made by V. 
The statement ‘which was made in Malay- 
alam, was recorded in English and signed 
by the Magistrate only. Shortly afterwards 
the Magistrate examined V sa to this state- 
ment and V admitted that he had made 
jt voluntarily. V retracted that statement 
later. Mr. Justice Parker held that the 
provisions of 8, 164 of the Cade of Criminal 
Procedure are imperative and s. 533 will 
not render a confession admissible where 
no attempt has been made to conform to 
the provisions of the former section, He 
further held that inasmuch as the record of 
the statement of V was not admissible, 
secondary evidence thereof could not be 
given. The next case cited is Jai Narayan 
Rai v. Queen Empress (2). There the 


- accused, when in custody, made a con- 


fession to a Deputy Magistrate. The 
confession was recorded by the Deputy 
Magistrate in English, though made in 
Hindi, which the Deputy Magistrate perfeot- 
ly well understood and could write. It 
purported to have been recorded under the 
provisions of s. 161, and was in reply to 
one question which was set out. The 


(1) 9 M. 224; 2 Weir 125. 
(2) 17 O, 862, 


( 
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record bore the signatures of the accused 
and of the Deputy Magistrate, as well as 
the certificate ag required by the section. 
It was held that the provisions ofs, 164 
read with s, 364 are imperative as to the 
language in which a confession is to be 
recorded, and that s. 533 does not contem- 
plate or provide for any non-compliance 
with the law in this respect, and that, there. 
fore, as it was not impracticable to record 
the confession in Hindi, the Sessions Jud ge 
was right in refusing to admit the docu- 
mentfin evidence, It was further held that 
the Sessions Judge erred in admitting the 
oral evidence of the Deputy Magistrate as 
to what the accused told him, as, seeing 
that he was acting under the provisions of 
8. 164 of the Criminal Procedure Code, the 
Confession was matter which was required 
by law to be reduced to the form of a docu- 
ment, and, therefore, under .s. 91 of the 
Evidence Act, no evidence could be given 
in proof of such matter except the docu- 
ment. Thethird case cited is Sadananda 
Pal v. Emperor (3). The accused made a 
certain statement before a Magistrate who 
recorded it and took his thumb-mark, 
The accused retracted that statement later, 
The learned Judges held that a thumb- 
mark is not a signature within the mean- 
ing of s. 3, cl. 52, of the General Olauses 
Act, or s, 164 of the Oriminal Procedure 
Oode. They, however, returned the record 
to the Sessions Judge with a direction to 
take evidence as to whether the. accused 
duly made the statement recorded, 


The last case will not support the argu- 
ment. The learned Judges, who decided 
the case, were of the opinion that the defect 
could be remedied by taking evidence that 
the statement recorded was duly made by 
the accused. In the present case also the 
learned Sessions J udge of Shwebo has ad- 
opted that remedy. The view of the law 
taken in Jai Narayan Rais case (2 was 
doubted in Lalchand v. Queen- Empress (4), 
In considering Jai Narayan Rai's case (2) 
the learned J udge observed: “Iş is unne- 
cessary for us in the present case to do 
more than say that, as at present advised, 
we are unable to agree in the view of the 
law which formed the grounds of that 
judgment." Jai Narayan Rai's case (2) 
was dissented from in Queen-Empress v. 
Visram Babaji (5). The &ccused's state- 
ment was made in Marathi and recorded in 


2 32 O. 550; 2 Or. L, J. 405, 
4) 180.549 — - 

(5) 21 B, 495, 

e. 
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English. The learned Judge held that, as- 
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suming that it was practicable to record 
the statement in Marathi, and that conse- 
quently it was irregular, with reference to 
8. 364 of the Code, to record it in English, 
the statement was nevertheless admissible 
in evidence under s, 533, the irregularity 
not having injured the accused as to hia 
defence on the merits. Viran's case (1) 
was decided in 1886, The learned Judge 
who decided the case, in holding that s. 533 
could not be invoked, was no doubt influ- 
enced by the fact that no attempt had been 
‘made to conform to the provisions of s. 164, 
It appears from the judgment that prisoner 
No. 1 made three separate statements be- 
fore the Deputy Magistrate on 9th May; 
a fourth on 19th May, and a fitth on 31st 
May; but noneof these statements were 
recorded under s. 1640r 8.364, The guestiong 
put and answers given were not written 
down; they were not taken down in the 
language in which they were made, but in 
English; they were not signed by the 
prisoner or certified by the Magistrate. In 
these circumstances s. 533 could not be 
invoked. Sinca the decision of that case, 
some verbal alterations have been made in 
8. 533, After the word “recorded”, these words 
"or purporting to be recorded" have been 
inserted. After the words “tendered in 
evidence” the words “or has been received 
in evidence” have been inserted. The 
alterations imply that, evensif a statement 
be not recorded strictly in conformity with 
8. 164, so long as the Magistrate purports to 
have recorded it under that section, and 
even after the statement has been received 
in evidence, 8. 533 can be resorted to and 
evidence taken that an accused person duly 
made the statement recorded, Section 533 
plainly provides that notwithstanding 
anything contained in g. 91 of the Indian 
Evidence Act such statement shall be 
admitted, if the error has not injured the 
accused as to his defence on the merits, In 
the present case the confession was record- 
ed under s. 164 and the Magistrate who 
recorded it complied with the provisions of 
that section, except that throughan over- 
sight he did not take the signature of the 
confessor, The learned Magistrate has been 
examined, and from his evidence it appears 
that Ba Kin did make that confession and 
that he did so voluntarily. I, therefore, have 
not the slightest doubt that the confession 
can be admitted in evidence. 

When the Magistrate's second elerk, Po 
Yan, visited Ba Kin in the Jail to obtain his 
Signature, Ba Kin refused to sign, saying 


184 
that he had confessed on the previous day 
because the Police had asked him to do 60; 
but when he was examined by the Com- 
mitting Magistrate on llth January, 1929, 
Ba Kin denied {that he ever made a con- 
fession. He added that when the Court 
Olerk came to bim for signature he refused 
to sign, because he had not madeany con- 
fession. Had it been true that the confes- 
sion was made under inducement, he would 
certainly have said soto the Oommitting 
Magistrate. In my opinion the Confession 
was quite genuine and it can be used 
against Ba Kin under the provisions of 8. 21 
of the Indian Evidence Act, and it can be 
considered against the co-accused Nga Ba 
Yin under the provisions of s. 30 of the said 
Act. But as against Ba Yin corroboration 
by independent testimony is essential. 

* 


His Lordship discussed the evidence and 
upheld the conviction of the accused :] 


Brown, J.—1 have had the advantage 
of reading the judgment of my learned 
brother Maung Ba, and I agree with him 
that the confession in this case was admissi- 
ble in evidence and that the failure of the 
Magistrate to secure the signature of the 
confessing accused has been cured under 
the provisions of s. 533 of the Code of 
Criminal Procedure. The record made 
by the Magistrate who recorded the confes- 
sion shows that before recording the con- 
fession, he asked Ba Kin a number of ques- 
tions as to the reasons which led him to 
confess. He asked him whether he knew 
that the confession might be used as evi- 
dence against. him, and tothis Ba Kin 
replied in the affirmative. He also asked 
other questions to satisfy himself of the 
voluntary nature of the confession. In 
none of these questions does the Magistrate 
definitely explain that Ba Kin was not 
bound to make & confession, but when 
examined in Court the Magistrate says 
that he warned the accused that he had 
„nothing to gain by his confession and that 
itmight be used against him, and the Magis- 
trate appended to the foot of the confes- 
sion the certificate required by s. 164 of the 
Code of Criminal Procedure to the effect 
that he had explained to Maung Ba Kin 
that he was not bound to make a confession 
-and that if he did so any confession he 
might make might be used as evidence 
against him, Tam satisfied in the circum- 
stances that there was a substantial com- 
liance with the provisions of ss. 164 and 
364 of the Code of Oriminal Procedure, and 
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that any defect in this respect : 
cured under the provisions of 8. 533. 


I agree also that there is sufficient corro- 
boration of the confession to leave no room 
for reasonable doubt as to the guilt of either 
of the accused. The confession of Ba Kin 
does not entirely agree with the evidence 
of the prosecution witness, MaungBa Lay, 
as in the confession Ba Kin says that it was 
Ba Yin who originally called the deceased; 
saying that he would get compensation for 
damage to the bicycle, whereas Ba? Lay 
mentioned Ba Kin only, Ba Kin in his 
confession does not deal with this point at 
length, and it is possible that he did not 
speak the truth. here as he wished to 
minimise bis part in the assault. I can see: 
no reason, however, for supposing that the, 
confession was not a voluntary one and £0 
far as the case of Ba Yin is concerned; 
strong corroboration is afforded by the 
evidence of U Hmu, Maung Pan and Ma 
Suleman. I see no good reason for doubt- 
ing the bona fides at any rate ofU Hmu 
and Ma Suleman. 


Ithas been suggested that the confession 
cannot be used as against Ba Yin, because 
Ba Yin is assigned the leading part in the 
crime in the confession. lt seems to me 
clear, however, that the confession does 
implicate Ba Kin himself in the murder and, 
therefore can be considered as against Ba 
Yin also. The murder was of the most 
brutal kind and in spite of the youth of the 
appellant Ba Kin,I do noi consider there 
is any reason for not passing the death 
sentence on both the appellants. 


I agree that both appeals must be dis: 
missed and the sentence of death confirmed 
jn each case. 2 

A. Conviction and ' 

sentence confirmed. 


has beer: 


oO 
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RANGOON HIGH COURT. 
FIssr OIVIL APPEAL No. 28 or 1928, 
June 17, 1929. 

Present:—Mr. Justice Mya Bu and 
Mr. Justice Baguley. 
MA BI AND ANOTAER—DEFENDANTS— 
APPELLANTS 
versus 

MA KHATOON AND oTHER8—PLAINTIFFS 

© —RESPONDENTR, 

Limitation Act (IX of 1908), Sch. I, Arts. 123, 144 
UE by Muhammadan co-heir for share against other 
co-heirs—Limitation—Co-owners—Adverse possession. 

Where a Muhammadan dies leaving several heirs, 
they all beeome co-owners and tenants-in-common 
and if one of the heirs who is actually in possession 
dispossesses any of the others and the latter brings 
a suit for recovery of possession of his share, the suit 
that is brought is not a suit for a distributive share 
of. the property of an intestate but a suit to recover 
possession of a defined, though undivided, share ofa 
co-owner, in the possession of the other co-owners, 
Such a suit is covered not by Art. 123 of the 
Limitation Act but by Art. 144, and limitation runs 
from the date when the defendants’ possession be- 
came adverse. [p. 786, col. 1.] 
fens Po Kin v. Maung Shwe Bya (1), distinguish- 


ed, 
‘Rustam Khan v. Janki (4), followed. 


- First appeal from a judgment of the 
District Court of Mandalay in Civil Suit 
No, 77 of 1927. 


Mr. Ko Ko Gyi, for the Appellants. 
Mr. S. Mukerji, for the Respondents. 


p JUDGMENT. 

Baguley, J.—The appellants in this 
case are two sisters: They were the first 
and second defendants in the original suit. 


The first three respondente were originally: 


plaintiffs; they are the legal representatives 
and heirs of one Mahomed Esa, who was 
the brother of the first two defendants (now 
appellants). The remaining respon- 
dents who were made’ defendants in 
the lower Court are the legal representa- 
tives and heirs of another brother of the 
wo appellants, who died before this case 
was brought. 


"The plaintiffs sued the defendants for 
ill property left by their father and hus- 
xand Mahomed Esa. They said that Mahom- 
xd Esa had entrusted the first two defend- 
mts with Rs, 10,000 to take care of on his 
jehalf. They also said that the parents of 
Mahomed Esa, Ma Bi and Ma Rahima and 
he father of the remaining defendants had 
eft behind property which had never been 
artitioned among their children, and they 
aimed for Mahomed Esa's share in the 
orpus of the inheritance property. The 
laim for Rs, 


50 


MA BI b, MA KHATOON. 


10,000 was rejected by the: 
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lower Court. The learned Judge, however, 
found that two pieces of land known as 
holdings Nos. 3and 4 were inherited by the 
twobrothers and two sisters, and he directed 
that thess properties be sold and the pro- 
c3eds distributed in certain shares among the 
plaintifis, the two principal defendants and 
the remaining defendants, Against this 
decree, so far asit gives an interestin the 
sale proceedsto the original plaintiffs, the 
first two defendants now appeal. 

The first point which was argued is that 
the suit should be held to be barred by 
Art. 123, Limitation Act. Itis not 
conteated that the parents of Mahomed Esa 
died more than 12 years before the filing 
of the suit; but it is argued that there has 
never been any distribution of the estate, 
thatit has been enjoyed in common by the 
heirs, and that, therefore, it is not a question 
of applying Art. 123 but Art. 144 of 
the Limitation Act. | 

Appellants rely upon Maung Po. Kin v. 
Maung Shwe Bya (1)in which it was held: 
“The appropriate article for suits instituted 
against co heirs fora sharein the corpus of 
an inheritance, was Art. 123 of the Limita- 
tion Act,” This ruling, it is claimed, has 
been followed in Ma Tok v. Ma Yin (2) and 
Maung Shwe An v. Maung Tok Pyu (3). On 
the other hand it must be remembered that 
the parties in these three cases were all 
Burmese-Buddhists; the parties in the 
present case are Sunni Muhammadans. 

There is animportant Full Bench ruling 
(Rustam Khan v. Janki) (4) in which the 
question of the applicability of Art, 128 ' 
or Art. 1440f the Limitation Actin cases 
such as theone now in question was exa- 
mined, The parties in this case were also 
Muhammadans, and it was held in this case 
that despitethe Privy Council ruling of 
Maung Tun Tha v. Ma Thit (5), “when a 
Muhammadan owner dies leaving several 
heirs, they all becomeco-owners and tenants- 
in-common. À joint owner is legally entitled. 
to retain possession of joint property. Even 
if he is in exclusive possession of such joint 
property, his possession is ordinarily to 


. (1) 76 Und. Oas. 855; 1 R. 405; A. I. R. 1924 Rang? 
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D 92 Ind. Cas. 489; 3 R. 77; A.L R.1925 Rang. 
28, 
ç (9) 108 Ind. Cos, 828; 5 R.5823; A. I. R. 1928 Rang, 


(4) 111 Ind. Cas. 869; 51 A. 101; A.I. R.1928 All 
467; 26 A. L. J. 1041. 

(5) 38 Ind. Cas. 809; 44 O, 379; 19 Bom. L.R.291; 
15 A. L. J. 96; 32 M. L. J. 71; 21 M. L. T. 97; 21 O. W. 
N. 527; 26 O. L. J. 169; 9 L, B. R. 56;10 Bur. L, F, 
138; 44 L A, 42 (P, O) 


‘constructive possession of the property 
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be .referred to ‘his legal title. . . . 
The othérco-owners are accordingly in 
If, therefore, the co-owner in actual posses- 
sion dispossesses any one of the other 
co-owners, the suit that is brought for 
recovery of possession is not a suit 
for a distributive share of the pro- 
perty of an intestate but is a suit to 
recover possession of the defined, though 
undivided, share of the co-owner in the 
possession of the other co-owners. Such a 
suit isnot covered by Art, 123 at all and 
must fall under the general Art. 144, 
limitation running from the date when the 
defendant's possession became adverse.” 
The same point of view seems to have occur- 
red to Lentaigne, J.,in Maung Po Kin's case 
(lin which, at page 405 referring to 
Nurdin  Najbudin v. Umrao Bu (6), 
hestates that the judgment of Macleod, 
C. J., shows that the plaintiff had been in 
possession of the property as one of the 
co-heirs, though holding with the other 
€o-heirs as undivided and as tenants-in~ 
common, and that accordingly Art. 144 
applied; and he further stated that he 
agreed with that view because the claim 
had technically ceased to be a suit for 
recovery of a share of inheritance inasmuch 
as such inheritance had been in fact previous- 
ly possessed by the plaintiff and held jointly, 
and the inheritance aspect of the case was 
merely the basis of fixing the title and 


‘rights enjoyed by plaintiff in such posses- 


sion. In Maung Shwe An's case (3) Brown, J., 
refers to this passage in Maung Po Kims case 
(1), and says that there is an exceptionin a 
case where the co-heirs including the 
plaintiff claiming a share have gone into 
possession and the plaintiff is subsequently 
ousted and refused his share, 

It will, therefore, be seen that the 
Rangoon High Court has been moving in 
the direction in which the Allahabad Full 
Bench moved before the last quoted ruling 
was published ; and in the Allahabad ruling 
we definitely have stated that Muhammadan 
co-heirs are in joint possession. When 
co-owners are in joint possession, the ouster 
ofone co-owner has got to be proved very 
definitely indeed, vide Hari Pru v. Mi Aung 
Kraw Zan (7); and inthe present case, 
although there is no definite proof that 
Mahomed Esa was ever enjoying any 
definite benefit from the estate left by his 


(f) 99 Ind. Cas. 780; 45 D. 519; 22 Bom. L, R, 
(7) 52 Tnd. Cas, 629; 10 L, B. R.45;12 Bur, L.T, 
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parents, there is the fact admitted that he 
lived in the same house with Ma Bi and 
Ma Rahima for a year or so before he 
died, during which period they apparently 
kept him; he had been visiting the house 
regularly even before that time when he 
came back from his business trips to 
Oalcutta, There isno proof of any break, 
socially or financially, between  hintself 
and his sisters, and for these reasons I 


agree with the learned District Judge that: 


the claim cannot be held to be barred by 
limitation. 

The second ground of appeal is that the 
lower Court wrongly placed the burden of 
proof on the two dafendant-appellants with 
respect to the ownership of the house, 
holding No. 4. The plaintiffs aver that 
holding No, 4 was part of the property 
inherited by defendants and their brothers 
from their parents, Defendants aver that 
holding No. 4 was given outright .$o the 
two sisters, Ma Bi and Ma Rahima, by one 
Ma Bon. The trial Court found that the 
Zerbadi witnesses on either side were 
utterly unreliable and both sides were 
perjuring themselves whenever they 
thought it would suit their purpose, On 
a perusal of the record of the evidence, I 
am quite prepared to accept this valuation 
which the District Judge placed upon the 
evidence. It is, therefore, necessary 
to decide the point as to whether 
the house was inherited as joint pro- 
perty or whether it was received as a 
gift, on such outside evidence as may be 
available, combined with the burden of 
proof. 

- Holding No.4 is directly adjacent to 
holding No. 3, which has admittedly 
descended from the parents of the parties, 
Holding No. 3 standsin the name of their 
mother, Ma Hnit, but it is on record that 
when & mortgage of this property was 
being negotiated, Mahomed Esa joined in 
the mortgage. Holding No. 4 standsin 
the three names: Mahomed Ess, Ma Bi 
and Ma Rahima. There is no dispute but 
that there was property inherited by the 
parties which was in their joint possession; 
and when we geta piece of land adjacent 
to a piece of joint property which is 
registered inthe names of the joint owners 
of the joint property, it is I think for those 
who assert that itisnot joint property to 
prove their assertion. According to Ma 
Bi and Ma Rahima, there were four people 
present at the oral gift made by Ma Bon; 
two of them are dead, and of the remain- 


ing two, one swears that there wassuch e 
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a gift and the other swears that there was 
not. 

In view of all the surrounding cireum- 
stances of this case, lam of opinion that 
the lower Court was quite correct in calling 
upon the first and second defendants to prove 
their assertion that Holding No. 4 was their 
Separate property and not part of the estate; 
and the land having been held to be part 
of the joint estate, in the absence of evi- 
dence to the contrary, the house on that 
land must be regarded to be in the same 
ownership as the land. 

The next point to be dealt with is the 
allegation by the first and second defend- 
ants that Mahomed Esa renounced his 
rights to inherit his parents’ estate. The 
evidence on this point is entirely oral. The 
learned District Judge has dealt with it in 
a manner which leaves little to be said by 
an Appellate Court. 

The oral testimony as to renunciation 
must be regarded as that of witnesses who 
in other respects are perjurers and very 
possibly in this respect also. The facts 
which the first and second defendants set 
out to prove in their oral evidence are 
quite different from those stated in their 
written statement. In their written state- 
ment they say that after the death of both 
parents Mahomed Esa renounced his rights 
to inheritance; in their evidence they tried 
to prove that the renunciation was really 
arranged by the father during his lifetime, 
Isee noreason to hold that the alleged 
renunciation has been proved. It is quite 
possible that Mahomed Hsa did spend much 
of his parent's estate, but particularly 
among Muhammadans, “the sons are often 
regarded as very superior to the daughters, 
and parents allow for behaviour of this 
kind, Whether his other brother renounc- 
ed his rights to inheritance or not is quite 
another matter; the point was not in issue 
and we are not concerned with it in the 
present appeal, but because one brother 
renounced his rights, it in no way follows 
that another brother has renounced his 
rights, 

The next point argued was that 
Mahomed Esa divorced Ma Khatoon before 
he died. This, even if proved, of course 
would not disentitle the children to inherit. 
The conception of Muhammadan Law among 
Muhammadans of this class is tinctured with 
a strong leaning towards Burmese ideas, 
The defendants, however, were quite pre- 
pared to allow their bother's rights to a 
divorce purely at his desire, which would 
9f course be impossible under the Burmese 
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Buddhist system, but itis a point which 
must be known to all Muhammadans that the 
word commonly used by a Muhammadan 
when divorcing his wife is talaq, and there 
is no allegation that this word was ever 
used. Ifa Muhammadan divorces his wife 
by another form very cogent proof of this 
divorce by reliable evidence will be requir- 
ed, and of this there is none in the present 
case, because there is no reliable oral evi- 
dence on the point at all, 

The last point which was argued was 
that the first and second defendants were 
entitled to reimbursement out of the estate 
the money which they paid on the mortgage. 
Evidence with regard to this mortgage is 
most unsatisfactory. The mortgage deed 
itself was never produced, and the circum- 
stances under which it came into existence 
have never been properly explained. It is 
alleged that the mortgage was effected to 
pay off a previous mortgage, but there is no 
real proof of the previous mortgage, and on 
the plain assertion of Ma Bi and Ma 
Rahima, discredited as the evidence of 
these persons is, it is impossible to say that 
they are entitled to get back all the money 
they borrowed on this mortgage from the 
estate, when it is quite possible that they 
spent the whole proceeds themselves, 

For these reasons I consider that the 
judgment of the lower Court must be 
supported. I would, therefore, dismiss thia 
appeal with costs. 

Mya Bu, J.—I concur. 

A, Appeal dismissed, 


RANGOON HIGH COURT. 
SpeoraL Second Civit APPRAL No, 59 
oF 1929, 

July 22, 1929. 
Present :— Mr, Justice Baguley. 

U AHDEIKSA—DEFENDANT—APPELLANT 
i ; -VETSUS 

MA SAN ME AND ANOTHER—PLAINTIFFS 

: — RESPONDENTS. 

Burmese Buddhist Law—Pongyi—Suit by heir of 
founder of kyaung to evict pongyi, maintainability of 
—Onus of proof—Kyaung, nature of —HEstoppel of 
licensee —Evidence Act (I of 1872), s. 116. 

Though s. 116 of the Evidence Act might prevent a 
Baron who has come into possession ofa kyaung by 

icense of another from denying the latter's title to the 

possession ofthe kyaung atthe time thathe entered. 
into possession under the license, it would not prevent 
thelicensee from asserting that the license is not 
revokable and thatthelicensor has norightto turn 
him out, [p 789, col, 1] hd 


788 U AHDEIKSA ¥. MA BAN Mil. 


A pongyi placed ina kyaung by ihe representa- 
tives of the founder of the kyaung would be regarded 
as having been properly installed and would not be 
liable to be evicted at the whim and pleasure of 
those who placed himin the kyaung. [ibid.] 

Once a kyaung has been. built and offered to a 

ongyi it cannot be regarded as an ordinary piece of 
immoveable property which can be occupied by alay- 
man, bought, sold or otherwise treated like ordinary 
commerical property ; it becomes extra commercium. 
[p.789,.col.2.]  - 

When a pongyiis installed ina kyawng and he is 
shown to have remained in that kyaung fora period 
of many years, any layman who clainis the right to 
turn him out has got to prove that right very strict- 
iy; [p. 790, col. 1] . 

Second appeal from the judgment of the 
District Court of Sagaing in Civil Appeal 
No. 78 of 1928. 

Mr, A. C. Mukerjee, for the Appellant. 

.. Mr. Day, for the Respondents, 1 

. gJUDGMEN'T.—This is an appeal by 

the defendant. . f . 

The plaintiffs are mother and son, they 
sued: tor recovery of possession of a kyaung 
and its-compound in which the defendant 
is now established. . 

.Ma San Me is the daughter of the 
original founders of the kyaung, and it is. 
alleged that the original kyaung built by 
her parents . was pulled down and rebuilt 
by herself and her husband who is now 

dead. The second plaintiff is their only 
son. The plaint states that when the 
kyaung was built the plaintiffs asked one 
Pongyi U Zayanta to livein and look after 
it. When he became old be returned the 
kyaung to Ma San Me, and she and her 
husband took back the kyaung,and hand- 
ed it overto another Pongyi, U Maga, after 
U Zayanta had died, and that U Maga lived 
in the kyaungand looked after it for three 

years, after which he also returned the 

kyaung, and, finally, in 1282 the present 
defendant-appellant asked permission to 
live in the kyaung and look after it, and he 
was permitted to do so. The plaintifs say 
that as he is now not living in accordance 
with the Vinaya they wish to recover pos- 
session of the kyaung. ` f 
It will be-noted that the plaint suggests 

a rather striking state of affairs, namely, 

that the plaintiffs have a kyaung which is 

their absolute outright property and 


* occupied by a series of pongyis as caretakers, 


According to the plaint there was never 
any dedication of the kyaung either pog- 
galika or sanghika and inan annexure to 
the plaint, the plaintiffs specifically state 
that the transactions would not come under 
the Buddhist Ecclesiastical Law at all 
because the possession of the pongyis was 
never more than permissive, . 


1211.0 

The defence is that, originally U 
bad the kyaung dedicated to him 
ordinary way, and that after the dea 
Zeyanta and U Maga, the kyau 
dedicated to the defendant. The 
statement then goes on fo argue 
case should be tried by the Ecole 
authorities and to state that , the 
been other disputes between tk 
parties. l 

The trial Court framed six issu 
examining the parties, It found t} 
the defendant came to occupy the 
it was in the possession of Ma San 
her husband now deceased; that 
possession of the kyaung by the 
pongyi returning it to them; that t] 
dant had the kyaung offered to ] 
regular way, the roof being sangh 
the under portion poggalika, and 
defendant was not liable to give u) 
sion to the plaintiffs. 

On appeal to the District C 
learned District Judge viewed th 
from a totally different angle. E 
that as the defendant on his own 
came into occupation by the invi! 
the plaintiffs that was an admissio: 
that the plaintiffs were the owne 
kyaung. He further found tbat th 
ant failed to prove the dedicat: 
kyaung to himself that the burden 
ing this dedication lay upon him, 
had failed to prove dedication | 
the suit must be decreed. d 

The defendant pongyt now 
gecond appeal to this Court. 

The appeal was argued at cor 
length, and at one*time it appear: 
that it would be necessary to c 
decision on the as yet undecided 
whether the original donor of a 
gift has any right remaining toh 
property given, vide May Oung's 
Law, page 177; but on further : 
tion it appears to me that the p 
not really arise. 

Mr. Day for the respondents arg 
the appeal should be dismissed c 
point under s 116, Evidence. 
claimed that the appellant hav 
into occupation of the kyaung by 
the plaintiffs, couldnot be pei 
deny that the plaintiffs had a t: 
kyaung atthe time that they gave 
This argument appears to met 
lacious. The property, now in 
ordinary property itis of an ecc 
nature and, therefore, pro tanto 
Ecclesiastical Law must be taken 
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sideration withregard to it, The defend- 
ant may have come into occupation of the 
kyaung by license of the plaintiffs, but that 
does not imply that he must, therefore, 
return the kyaung to them whenever they 
ask for it. Section 116, Evidence Act, 
merely states that the licensee is not per- 
mitted to deny thatthe person who gave 
him the license “had a title to such posses- 
gion'at the time that/that license was given." 
It does not state that every license is 
revocable at the whim of the licensor and 
the fact that the provisions of the Evidence 
Act might prevent the appellant from 
denying the respondents’ title to possession 
of the kyaung at the time that he entered 
into possession undertheir license would 
not prevent him from asserting that the 
respondents have no power now to turn him 
out. 

As I have stated, the plaint asserts a 
most extraordinary state of affairs, namely, 
that the kyaung was built by laymen and 
had a series of pongyis putin ws watchmen 
in succession, 

The suit was managed entirely by the 
second plaintiff and he endeavoured to 
prevent his mother from appearing in 
Oourt. However, the trial Judge insisted on 
her appearance, and when she was put into 
the witness-box she stated that the kyaung 
was built as an offering to the sanghas. She 
also stated that the defendant had been 
in the suit kyaung for about 18 years, as 
opposed to the eight years mentioned ‘in 
the plaint. The plaintiff Tung Aung 
states that the defendant was made a rahan 
at tbe instance of his (plaintiff's) father; 
and therefore, assuming that the : defendant 
entered the kyaung at the instance of the 
plaintiffs, we have the following state of 
affairs. The plaintiffs represent the original 
founder and builder of the kyaung, At 
their invitation the defendant came into 
occupation of it, and he has been in occupa- 
tion of it, for some period varying between 
eight years,as stated in the plaint, and 18 
years as stated by the first plaintiff herself 
on oath. In any case the defendant has 
been in possession for a very long time 
indeed. Heisa pongyt whose entry into 
the priesthood was made at the instance of 
the husband of the first plaintiff who was 
the father of the second plaintiff. Ordinari- 
ly speaking, & pongyi placed ina kyaung by 
the representatives of a founder of the 
kyaung would be regarded as having been 
properly installed and would not be liable 
to be evicted at the whim and pleasure of 
those who placed him inthe kyaung. A 
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kyaung cannot be regarded like an ordinary. 
piece of immoveable property which cau 
be occupied by a layman, bought, sold, or 
otherwise treated like an ordinary com- 
mercial property. Once & kyaung has been 
built and offered toa pongyi it becomes 
extra commercium and I hold that the 
lower Appellate Court has erred in regard- 
ing it as an ordinary piece of immoveable 
property. If occupation of ordinary im- 
moveable property is to be regarded as 
prima facie evidence of ownership to such 
an extent that any person who wishes to 
recover possession from a man in possession 
has got to prove his right to doso, still more 
would it be incumbent on any layman who 
wishes to turn a pongyi out of a kyaung in 
which he was living to prove that he was 
entitled to do so. The plaintiff Tun Aung, 
as I have said, speaks to this somewhat 
strange position of the defendant being put 
in as a caretaker liable to be evicted at any 
time. Hesays however, in cross-examination 
with regard to the defendant, "Defendant 
pongyt was staying in a kyawng to the east. 
He wasnota presiding pongy? there. He 
became presiding pongyi—l should call 
him our tenant—when he came to stay in 
this kyaung.” It will be seen therefore, that. 
the second plaintiff, the one who is strongly - 
against the defendant, admits that the 
defendant became a presiding pongy? when 
he entered this kyaung. This would 
certainly show that a very heavy burden 
lay upon the plaintiffs, A layman cannot 
evict a presiding pongy? in an ordinary state 
of affairs, 

The first witness called by the plaintiff is 
U Kumara. He states definitely, “I do not 
know on what understanding the defen- 
dant came to stayin this kyaung.” The 
next witness for the plaintiffs is Lu Min. 
He says that defendant pongyi went to Ma 
San Me and asked to be allowed to stay in 
the kyaung in suit and look afterit and 
Ma San Me agreed. This witness is a most 
casual witness, living in another village, 
indebted to the plaintiffs, and he admits 
that he does not know if anything further 
was said when the defendant came to stay 
in the kyaung, and he does not know what 
calebration was done on that occasion. The 
next witness for the plaintifis is Aung Ya. 
He refers to a conversation between Ma San 
Me and the defendant, but he does not 
know whether it was a resultof that con- 
versation that the defendant entered the 
kyaung, and he admits that he does not 
know what actually oceurred when the de- 
fendant come to stay in the kyaung. The 


780 


next witness for the plaintiffs is Maung So 
Mya. He gives the history of the kyaung, 
and winds up by saying “defendant pongyi 
came to stay here after U Maga butI do 
not know how." This is the whole of the 
plaintiffs’ case. It seems tome quite im- 
possible to hold on this evidence that the 
plaintiffs have shown theirright to turn 
the defendant out of the kyaung. As I 
have said before, this case cannot be 
regarded as though it referred to a house or 
an ordinary pieceof immoveable property. 
When a pongy? is installed in a kyaung 
and he is shownto have remained in that 
kyaung for a period of many years, any lay- 
man who claims the right to turn him out 
had got to prove that right very strictly, 
A kyaungtaga, when he places apongyi in 
charge of a kyaung and refers to him as the 
presiding pongyi of that kyaung, in the 
vast majority of cases would have dedicat- 
ed the kyaung, to that pongyi, ^nd any 
. kyaungtaga who asserts the contiary. has 

. got to prove it, and has got to prove ‘hat the 
pongyi was merely his watchman or care- 
taker. That, as I have shown, the plaintiffs 
in the present suit have entirely failed 
to do, and the defendant pongyi is entitled 
to the benefits that follow from his pos- 
session of the kyaung in the same way that 
any other occupier of immoveable property 
is entitled to the presumption that will 
accrue to him because of his occupation, 
and this the more because kyaungs are 
normally occupied by pongyis and not by 
laymen once they have been made over to 
the priesthood in one form or another. 

This case was argued at length on the point 
of Buddhist Law with regard to thereversion 
of sanghika gifts. On examination of the evi- 
dence, however, as I have shown, it does not 
appear to me that this point would arise, 
and J, therefore, have not thought it 
necessary to deal.with the many cases and 
authorities cited in argument, 

For these reasons 1 set aside the 
judgment and decree of the lower Appel- 
late Court and restore that of the trial 
Court dismissing the suit, The respond- 


ents will bear the appellant's costs 
throughout. 
A. Appeal allowed, 


B. P, E, A, A. M. CHETTYAR FIRM Y. COMMISSIONER OF INGOME TAX, 
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RANGOON HIGH COURT. 
SPECIAL BENCH. 
Civit MISOELLANEOUS APPLIOATION No, 135 
oF 1928 : 
AND 
OrvinL REFRRENGE No. 10 or 1929. 
August 29, 1929. 
Present:—Sir Benjamin Herbert Heald 
Kr., Officiating Ohief Justice, Mr. 
Justice Chari and Mr. Justice Ormiston. 
S. P.K. A A. M. OHETTYAR FIRM— 


APPLIOANT 2 


versus 
Tus COMMISSIONER or INGOME TAX 
— RESPONDENT, 

Income Tax Act (XI of 1922),ss. 28 (4), 66 (8)—As- 
sessment under s. 28 (4)—Power of High Court to 
consider legality of assessment—Question whether as- 
sessment is legal, whether question of law—Reference, 
legality of—Assessment to be based on reasons—Duty 
of Income Tax Officer to record reasons. 

The question whether the Income Tax Authorities 
acted legally in assessing a person unders. 23 (4) 
of the Income Tax Act is a question of law and 
the High Court has powerif such a question arises, 
to direct the Commissioner to state the case and 
make a reference to the High Court under s. 66 (3) of 
the Act. lp. 791, col. 1.] 

The High Oourthas power to hold that what pur- 
ports to be an assessment to the bestof the Income 
Tax Officer's judgment was notin factsuch an as- 
sessment, and was, therefore, not a legal assessment. 
[p. 792, col. 1.] 


When s. 23(4)says that the Income Tax Officer 
shall make the assessment “to the best of hisjudgment" 
it means that he must make it according to the rules 


`of reason and justice, not according to private opin- 


ion; according tolaw and not humour, and that the 
assessment is to be not arbitrary, vague and fanciful 
but legaland regular. [ibid.] 3 


An Income Tax Officer in making an assessment 
under s, 23 (4) of the Income Tax Act must state in 
his order the materials or reasons on which the 
judgment is founded, [ibid.] 

FAOTS appear from the following judg- 
ment of Heald and Ma Bu, JJ., calling upon 
the Commissioner to make a reference :— 

Heald and Mya Bu, Jgj.—(March 
18, 1929).—Applicants, who are the 8. 
P. K. A. A. M. Chettyar Firm made a 
return of their income for 1927-28 for 
purposes of income-tax and produced 
their books of account before the Income Tax 
Officer. That officer discovered that certain 
payments of interest alleged to have been 


. made by the M. M. Chettyar Firm and the 


K.8. M. Chettyar Firm to applicants had not 
been entered in the books which were pro- 
duced, and after enquiry held that appli- 
canis had not complied with the require- 
ments of s. 22 (4) of the Income Tax Act. He 
accordingly proceeded to make an assess- 
ment under s. 23 (4) of the Act, that is an 
assessment to the best of his judgment, 
and assessed applicants on an income of 
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Rs. 3,25,540. No appeal lies against such 
an assessment but applicants were entitl- 
ed to apply for cancellation of the assess- 
ment under s. 27 of the Act, and did so 
apply. The Income Tax Officer refused to 
cancel the assessment and applicants ap- 
pealed to the Assistant Commissioner 
against his order refusing cancellation. The 
Assistant Commissioner dismissed the ap- 
peal. Applicants then applied to the Com- 
missioner to state the case under 8. 63 (2) of 
the Act, but he refused, 

Applicants now ask us for an order under 
8. 66 (3) of the Act, requiring the Commis- 
sioner to state the caseand refer it to this 
Oourt. 

The only question which we have to con- 
sider at present is whether or not a question 
of law arises out of the orderof the Assist- 
ant Oommissioner dismissing the appeal. 

In the Full Bench case of Commissioner 
of Income Tax v. A. R. A, N. Chettyar Firm 
(b, the learned Chief Jutice of this Oourt 
said :— : 

“Though the Income Tax Authorities 
have in my judgment rightly assessed the 
firm under s. 23 (4) of the Indian Income Tax 
Act, the quéstion at issue was whether they 
had rightly done so, and the Commissioner 
was justified in referring that objection to 
this Courtfor aruling. It would not be in 
“the interests of justice to put such a con- 
struction on the proviso to s. 30 (1) asto pre- 
vent this Oourt from enquiring into the case 
submitted whether the Income Tax Autho- 
rities had acted legally in assessing under 
s. 23 (4)." 

The question whether the Income Tax 
Authorities acted legally in assessing appli- 
cants under e. 23 (4) is "the very question 
whieh arises in this case, and as the F'ull 
Beneh found in the case cited that that 
question is a question of law, we are bound 
to direct the Commissioner to state the case 
and to refer it under the provisions of s, 66 
(3) of the Act. 

The costsof the hearing in this matter 
will abide the final orders of this Oourt on 
the case, : 

Mr. Leach, for the Applicant, 

Mr. Gaunt, Offieiating Government Ad- 
vocate, for the Orown.  . 

On the OCommissioner's reference, the 
Special Beneh passed the following 

JUDGMENT. 
Heald,Offg. C.J.—The 8. P. K. A. A. M. 
Cheityar Firm of Rangoon was called on to 
make a return of its income for the year 
1926-27 for the purposes of its assessment to 


(1) 110 Ind, Cas, 29; 6 Rang. 21; A. I. R. 1928 Rang. 
108; LL. T, 40 Rang. 33(F. B.). 
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income-tax for the year 1927-28. It returned 

its income at Rs, 28,818 6 6. On investiga- 

tion the Income Tax Officer found that cer- 

tain items of interest shown in the books of 

the M. M. Firm of Wakema and the K, 8. M. 

Firm of Kayan as paid to the S. P. K. A. 
A. M. Firm did notappear in that firm's 

accounts, and that there had been several 
transactions between those firms and the 
B. P. K. A, A. M. Firm which did not appear 
in the latter firm's accounts, The only ex- 
planation given for the absence of these 
transactions from the books of the S, P. K. 
A.A. M. Firm was that the transactions were 
dealings not of the firm but of certain of its 
partners personally. The Income Tax Officer 
was not satisfied with this explanation be- 
cause the transactions appeared in the 
books of the other firms as dealings with the 
S. P, K. A. A. M. Firm and because there 
was in those books and in the documents 
recording the transaction nothing to indi- 
cate or suggest that the transactions were 
not dealings with that firm. He, however, 
gave the firm's agent time to get particulars 
from the partners with whom those deal- 
ings were alleged to have taken place and 
to produce the accounts relating to those 
transactions. The agent failed to give any 
further particulars or to produce any further 
accounts, and as he asserted that the firm 
had no accounts other than those which he 
had produced, the Income Tax Officer came 
to the concluson that the accounts which 
were produced did not contain all the trans- 
actions of the firm and that a portion of the 
accounts was being withheld. He, there- 
fore, proceeded to make what purported to 
be an assessment under s. 23 (4) of the Act, 
and assessed the firm on a Rangoon income 
of Rs. 3,25,000, 

No appeal lies against such an assess- 
meat but the assessee is entitled to apply 
under s. 27 of the Act to have the assess- 
ment cancelled on the ground that he was 
prevented by sufficient cause from making 
& proper return, and the firm filed an ap- 
plication under that section which was dig- 
missed. 


The firm then filed an appeal against the 
order dismissing its application but that 
appeal was dismissed. 

There is no question that these two orders 
were rightly made, because the sole question 
which arose on the application and the ap- 
peal was whether or not the firm was pre- 
vented by sufficient cause from making a 
proper return, and it is clear that the firm 
failed to prove that there was any sufficient 
cause for its default, 


192: 

"The firm then applied to the Commis- 
sioner of Income Tax to referto this Court 
certain questions of law under s. 66 (2) of 
the Act. The Commissioner refused, but 
he was required by a Bench of this Court to 
state and refer the case under s. 66 (3) of the 
Act. He has accordingly stated and refer- 
red the case. 

The Income Tax Authorities’ findings of 
fact are not open to review by this Oourt 


unless there is no evidence to support them - 


and in this case there is abundant evidence 
to support the Income Tax Officer's finding 
that the firm was in default, It follows that 
the Income Tex Officer was entitled to make 
the assessment to the best of his judgment 
eg the provisions of s. 23 (4) of the 

et. i 

. The only question which arises in the 
case is as to the power of this Court to hold 
that what purports to be an assessment to 
ihe best of the Income Tax Officer’s judg- 
ment was not in fact such an assessment, 
and: was, therefore, not a legal assessment. 

It was said bya Bench of this Court in 
the case arising out of the P. K. N. P. R. 
Chettyar firm's Assessment Civil Miscel- 
lancous Application No. 10 of 1929, that 

“when s. 23 (4) says that the Income Tax 
. ‘Officer shall make the assessment to the 
best of his judgment,” it means that he 
must make it according to the rules of rea- 
son and justice, not according to private 
opinion ; according to law and not humour, 
and that the assessment is to be not arbit- 
rary, vague and fanciful but legal and regu- 
lar, It was also said that, since there is no 
appéal against an assessment under s. 23 (4) 
the only remedy against an arbitrary assess- 
ment, that is against what is in effect a fine 
of unlimited amount, is the discretion of 
the Commissioner to review the assessment 
under s. 33. With these remarks I agree, 
and it is clear that if the Commissioner is 
to be in a position to review such aniassess- 
ment, the Income Tax Officer must state in 
his order the materials or reasons on which 
his judgment is founded. 

Tn the present case the Income Tax Officer 
gave no reasons and no indication of the 
basis of his assessment of the firm's Ran- 
goon income at Rs. 3,25,000. All that he 
said was that he determines the firm’s in- 
come for the year at Rs. 8,25,000. So far as 
appears from his order that determination 
was entirely arbitrary and was based purely 
on private opinion. I realise of course that 
where an assessee withholds the materials 
for a regular assessment the assessment to 

he best of the Income Tax Officer's judg- 
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ment must necessarily beto some & 
bitrary, but it must also be reasons 
the materials or reasons on whi 
founded must be so stated that ti 
missioner may be in a position ' 


` tain whether or not it is reasonable 


case no reasons or materials he 
stated and the effect of the order | 
be that the firm has been fined a v 
amount. 
I would hold that because the as 
in question was entirely arbitrary 
not purport to be founded on any ` 
or reasons beyond the Income Taz 
private opinion, it was an illegal at 
and I would direct the Commis 
Income Tex to pay the S.P.K 
Firm’s costs in these proceeding! 
Civil Miscellaneous Application N 
1928 of this Court, Advocate’s fee 
case to be ten gold mohurs. 

Chari, J.—I concur. 

Ormiston, J.—I concur. 

A. Order acco’ 


RANGOON HIGH COU 
Frssr Civir, APPEaL No.-289 oF 
June 13, 1929. 

Present:—Sir Guy Rutledge, 
Ohief Justice and Mr. Justice 

K. Y. OHETTYAR FIRM AND 

—APPELLANTS 
` versus 
JAMILA BI BI-—RzsPOND 
"Transfer of Property Act (IV of 188 
62—Lis pendens—A pplicability of doctr 
sales—Aministration suit—Sale of pc 
pending suit —Lis pendens, applicability 
Although the provisions of 8. $2 of | 
of Property Act do no? apply specifica 
fer of property under a Court sale, | 
the doctrine of lis pendens does app 
transfer independently of the operation 
and in deciding whether the rule shoul 
to the facts of a particular case, the gene 
as set forth in s. 52 must be considered. 
2; p. 795, col. 1.) : 
Nilakant Banerji v. Suresh Chand 
Radhamahub Holdar v. Monohur Mul 
Moti Lal v. Karrabuldin (3), relied on, 

Doctrine of lis pendens will apply to 
land during the pendency of an admin 
if the right to that particular piece 
specifically and directly in question 
ministration suit at the time of the sale. [ 


Lee Lim Ma Hock v. Saw Mah E 
Price v. Price (8), distinguished. m 
First appeal from a jug 


the District Court of Hanthawad 
Regular No. 3 of 1928. 
Mr. Hay, for the Appellants. 
Mr. Chari, for the Respondent. 
JUDGMENT.—In Civil Re, 
of 1914 of the District Court 
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.waddy, the present respondent Jamila Bi 
Bibrought & suit for the administration 
of the estate of her deceased father K. E. 
Cassim Rowther. The first defendant in 
that suit was K. E. Mohamed, one of 
the heirs. The District Court passed 
a preliminary administration decree on 
the 8th of January, 1917. The proceed- 
ings theg went before a Commissioner for an 
enquiry amongst other things as to what 
the estate consisted of. 

TheJand in dispute, Holding No. 27 of 
1914-15 of Nanyaw kwin, was claimed before 
the Commissioner to be part of the estate. 
The Commissioner submitted his report on 
the 26th of April, 1917 and recorded amongst 
his findings that Holding No. 27 was part of 
the estate. i 

Very considerable delay then occurred 
in the disposal of the suit. But on the 29th 
of April, 1926, a final decree was passed. 
In that decree Holding No. 27 was declared 

- to be part of the estate and it was directed 
that the defendant should give to the 
plaintif two-thirds share of this and 
other immoveable property. 

Meanwhile the K. Y. Chettyar Firm, the 

first appellant, obtained a money-decree 
against K. E. Mohamed, the first defendant, 
in the administration suit, In the execu- 
tion of that decree they put the land now 
in suit up for sale and they themselves 
. purchased the land in execution on the 
30th October, 1917. They have since 
transferred their rights to K, Y. O. M. 
Ohettyar Firm, the second appellant. 

In the suit out of which the present 
appeal has arisen Jamila Bi Bi has sued 
the two appellants for pogsession of two- 
thirds of the land in question and ‘for 
mesne profits. The suit has been decreed 
in her favour and the two Ohattyar firms 
havecome up to this Oourt in appeal. 

The trial Court held that at the time of 
the purchase of the land at the Court 
auction by the K Y. Chetiyar Firm the right 
of K. E. Mohamed to the property in suit 
was directly and specifically in questionin 
the administration suit. The Oourt there- 
fore held that in accordance with the 
doctrine of lis pendens the auction pur- 
chaserwas bound by the decision in the 
administration suit and could, therefore, 
make no defence to the present suit 
instituted by Jamila Bi Bi. The correct- 
ness of this decision has been contested on 
two main grouncs, It is contended, firstly 
thatthe doctrine of lis pendens does not 
apply at all to the case of a voluntary 
tgansfer of property under a Oourt sale and 
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it is contended, secondly, that the doctrine 
cannot be applied to an administration suit 
and that the right to the property in dispute 
here was not directly and specifically in 
question in the administration suit. The 
doctrine of lis pendens, so far as it applies 
to private transfer,is laid down in s. 52 
of the Transfer of Property Act. Under 
8. 2(d) of the Act nothing in the Act save 
as provided by s. 57 and Ohap. IV shall 
apply to any transfer by operation of law, 
or by, or in execution of, a decree, or order 
ofa Court of competent jurisdiction. It is 
clear, therefore, that the provisions of s, 52 
are not made applicable under the Transfer 
of Property Act to the circumstances of the 
present case. But that does not necessarily 
conclude the matter, Theeffect of s. 2 (d) 
of the Act is that the provisions of the Act 
generally apply to private transfers only 
and that transfers under order of a Oourt 
are not in any way affected by the Act. It 
cannot, however,be assumed that the Legis- 
lature intended that the general principle 
specifically declared by.the Act to apply to 
private transfers should not also apply to 
voluntary transfers under the orders of a 
Court. The Act does not affect the law 
relating to some such transfers in any way. 
It leaves the law as regards to them exactly 
where it was before, 

There does notseem to be any reported 
decision in Burma on the point; but there is 
a considerable mass of authority in decisions 
of the different High Oourts in India 
to the effect that the general doctrine of 
lis pendens should be applied to in voluntary 
transfers in a Oourt-sale, and on three 
separate occasions their Lordships of the 
Privy Council have clearly indicated their 
PAGA that this is the correct view of the 
aw. 

In the case of Nilakant Banerji v, Suresh 
Chandra Mullick (1) the question arose 
whether a purchaser undar a writ of fieri 
facias was bound by the decision in a suit 
affecting the property bought to which he 
was not a party but which was pending at 
the time of the purchase and to which his 
judgment-debtor was a party. The High 
Court of Oalcutta held that the purchaser 
was not bound by the decision in the 
pending suit. Their Lordships of the 
Privy Oouncil, whose judgment was 
delivered by Lord Hobhouse, did not ex- 
pressly decide this point; but at page 421* 
of the judgment they state: ''Whether the 

(1) 12 O. 414; 12 I, A. 171; 4 Sar. P. C. J. 685; 9 
Ind. Jur. 439 (P. O.). 
*Page of 12 O.—[Zd.] 
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High Court. are right in their limitation of 
the doctrine of lis pendens may, as above 
intimated, be doubted, but itis not worth 
while to pursue that question, because, 
assuming that they are right, the fact is 
that the plaintiff did not ignore the pur- 
chase by Khogendra." 

The next case in which the Privy Council 
considered the point is the case of Radha- 
madhub Holdar v. Monohur Mukerji (2). In 
that case a mortgagee had brought a suit 
to enforce his charge; and during the 
pendency of the suit the appellant had 
purchased the property in dispute. It had 
been held by the High Court in an earlier 
rent suit between the parties that inasmuch 
88 the mortgagee's suit to enforce his charge 
was pending at thetime of the sale to the 
appellant, the appellant was bound by 
those proceedings, In the case before 
their Lordships of the Privy Oouncil 
the appellant was seeking to enforce his 
right to redeem, Their Lordships of 
the Privy Council at page 761*, after setting 
forth the facts as to the rent suit state: 
“On that ground the rent suit was decided 
against  Radhamadhub. Radhamadhub 
now comes to redeem; but the right to 
redeem rests on precisely the same ground 
as the right to rent was rested. In each 
case the question is equally: who is the true 
representative’ of Matangini? Therefore 
their Lordships conceive that the matter 
was expressly decided by the High Oourt 
in the rent suit; but they desire to add that 
‘even if it had not been so decided they see 
‘noreason to believe that any amount of 
argument would induce them to come to a 
different conclusion than that to which the 
High Court came." Here again the ques- 
tion of the applicability of the doctrine of 
lis pendens was not specifically decided. 
The appeal was decided on the ground of 
res judicata. But the judgment of their 
Lordships indicate very clearly their agree- 
ment with the view of the High Oourt in 
the earlier case that the doctrine of lis 
pendens did apply, 

The third case in which the Privy 
Council have considered the question of the 
applicability ofthe doctrine of lis pendens 
to a sale in execution is the case of Moti 
Lal v. Karrabuldin (3). In that ease the 
defendants had purchased at an auction 
sale certain properties. In the course of 

(2) 15 O. 756; 15 I. A. 97; 5 Sar. P, O. J. 211; 12 Ind. 
Jur. 297 (P. O 


(3) 25 O. 179; 24 I, A. 170; 1 0. W. N. 639; 7 Sar. P. 
0. J. 222 (P. O.). 


*Page of 15 O. [Ed]. 
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their judgment their Lordships remark af. 
page ls5*: “It may be as well here to dis- 
pose of a very extraordinary contention set 
up for the defendant. He bought whatever 
interest belonged to the heirs of Agha who 
were mortgagees, and to Yusuf and Nasim 
who were mortgagors. But three months 
before he bought, Masih had instituted his 
suit against those very persons to establish 
his title against them, and it was establish- 
ed by the decree of November 1885. Is it 
possible for the defendant to allege that, 
as against Masih or his heirs, the 
heirs of Agha or Yusuf or Nasim had any 
interest conveyed to him? The District Judge 
holds that the defendant is free from 
the decree because he was no party to 
the suit, and because the transfer to him 
was made prior tothe decree. If that were 
law, it is difficult to see in what casesa 
pending suit would be any protection; and 
Mr. Branson very properly declined to argue ` 
in support of that view." Thisis a clear 
pronouncement in favour ofthe view that 
the doctrine of lis pendens does apply to 
transfers of land under a Gourt auction 
sales. It is true that the provisions of the 
Transfer of Property Act bearing on the 
subject were not discussed and that the ' 
matter was not argued before their Lord- 
ships, But their Lordships clearly definitely 
adopt the view of the law already clearly in- 
dicated in the two earlier decisions to which 
we have referred. 

The question was specifically considered 
with reference to the provisions of s. 52 of 
the Transfer of Property Act by the High 
Oourt of Allahabad in the case of 
Sukdeo Prasad, v. Jamna (4) In that 
case it was decided that although the 
application of the provisions of s, 52 
ofthe Transfer of Property Act was bar- 
red by the provisions of s. 2 (d)of that 
Act, nevertheless the doctrine of lis pend ens 
did apply to the case of a transfer af a 
Court sale. We do not think that it is neces- 
rary tocite anyfurther authority on the 
point. Although there are some earlier 
decisions in support of the view argued for 
the appellants, those decisions must be 
taken to have been overruled by the 
decisions of their Lordships of the Privy 
Council and no recent authority has 
been cited to us in favour of the view that 
the doctrine of lis pendens would not apply. 
On the first point raised by the appellant 
we are therefore of opinion that although 


the provisions of s. 52 of the Transfer of 
(4) 22 A. 60; A. W. N, (1900), 199. 
*Page of 25 O.—[Ed.] 
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. Property Act do not apply specifically to 
a transfer of property under a Oourt-sale, 
nevertheless the doctrine of lis pendens 
does apply to such a transfer independent- 
ly of the operation of that Act; and in 
deciding whether the rule should be appli- 
ed to the facts of a particular case, the 
general principles as set forth in s, 52 must 
be considered. 

We Bow come to the decision of the 
second point raised. Section 52 lays 

"down that during the active prosecution 
in ahy Court having authority in British 
India, or established beyond the limits of 
British India by the Governor- General, in 
Council of a contentious suit or proceeding 
in which any right to immoveable property 
is directly and specifically in question, the 
property cannot be transferred or other- 
wise dealt with by any party to the suitor 
proceeding so asto affect the rights of any 
other party thereto under any decree or 
order which may be made therein, except 
under the authority of the Court, and on 
such terms as it may impose. 

It is argued that this section does not 
apply toan administration suit; and we have 
been referred on this point to the case 
of Lee Lim Ma Hock v, Saw Mah Hone 
(1). In that case the parties to the suit 
had obtained Letters of Administration to 
the estate of a deceased person and as 
administrators had transferred certain im- 
moveable property belonging to the estate. 
It was held that where an administrator dis- 
posed of property during the pendency of 
anadministration suit the principle of lis 
pendens is not ordinarily brought into opera- 
tion by the institution of that suit. The 
decision was based on an*unreported deci- 
‘sion of the late Ohief Court of Lower 
Burma in Civil Miscellaneous Application 
No. 14 of 1921 (A.L.A,R. Chetty Firm v. Ma 
Thwe). In that case one Maung Tun Pe had 
obtained Letters of Administration to an 
estate. A suit was then brought by one 
Maung Thwefor & declaration that he was 
the soleheir and was entitled to the whole 
estate. It was held that the doctrine of lis 
pendens doesnot apply to a sale of a portion 
of the estate by Tun Pe as administrator. In 
the judgment in that case the:following pass- 
age occurs; "The suit was inthenature ofan 
administration suit and to such suits, speak- 
ing generally, the docutrine of lis pendens 
does not apply. The right to this 
particular plot of land must be'direetly and 
specifically in question.’ Insuch a suitasthis 


(5) T9 Ind. Cas, 729; 2 R.4; A. I, R. 1924 Rang, 
221. 
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one the land in suit may no doubt be said to 
be directly in question, butit cannot be said 
to be specifically in question. The fact that 
possession was prayed for is not enough 
and the decree could not deal specifically 
with the land. It declared Maung Thwe to 
bea co-heir and as such co-owner of the 
estate with Tun Pe. The result was that as 
laid down in s. 44 of the Transfer of Pro- 
perty Act Maung Thwe was beldto be 
entitled to joint possession and joint enjoy- 
ment of the estate and also to a right to 
obtain partition thereof, Theestate was 
however being administered by an adminis- 
trator and Maung Thwe's rights were in 
respect of the estate as it remained after the 
administration. The administrator was 
entitled to sellany portion of the estate to 
pay the debts and the estate was liable for 
Ma 
Shwe Pon could not be deprived of the 
benefit of her purchase as!the purchase price 
came to the hands of the administrator, If 
he was guilty of misappropriation Maung 
Thwe's remedy would be against him and 
his estate and to that estate Maung Thwe 
has now succeeded. He could only set 
aside the sale to Ma Shwe Pon on the 
ground of fraud which is not alleged or for 
want of the Oourt's sanction which remedy 
has lapsed and might never have -been 
granted.” It is clear therefore that the 
decision in this case was based largely on 
the fact that the person who sold the land 
was the administrator of the estate. The 
administrator can be considered as dealing 
with the estate on behalf of the heirs. That 
is not the position here. There is no sug- 
gestion that K. E. Mahomed was the admin- 
istrator of the estate and the decree against 
him was a decree against him in his 
personal capacity. This decision is there- 
fore no authority for the view that the 
doctrine of lis pendens cannot apply in a 
case such as the present one. 


In the case of Price v. Price (6) it was 
held that “a creditor's action for general 
administration may be sufficient lis pendens, 
before final decree, so as to entitle the plain- 
tiff to priority over a purchaser or 
mortgagee taking, subsequently to the re- 
gistration of the lis, from a specific devigee 
who is a defendant, if the plaintiff, previous- 
ly to the purchase or mortgage, has suffi- 
ciently indicated the real estate sought to ba 
charged in the action; a mere general claim 
for administration of the real and personal 
estate not being of itself a sufficient indica- 


(6) (1887) 35 Oh. Div. 297; 56 L.J. Oh, 530: 5 
T, 842; 35 W. R. 386, iL 
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tion-of intention to make liable the speci- 
fically devised real estate.” 

In the present case the action was not by 
a creditor but by an heir. Butthat is no 
reason for not applying the same princi- 
ple. When the suit was first filed by J amila 
Bi Bi in 1914there was no specific men- 
tion of the property belonging to the estate 
and no indication as to the property which 
was claimed; at that stage of the proceeding. 
we are of opinion that the doctrine of lis 
pendéns could not have been held to apply. 
But the sale to K. Y. Ohettyer Firm did 
not take place until August 1917; and some 
time before that date the Oommissioner 
had made a report to the Court in which 
he definitely found that the land in suit did 
belong to the estate and should be dealt 
with in the decree. 
finding that the plaintiff was entitled toa 
third-share of the immoveable properties 
which included this land. There had clear- 
ly been a definite indication by this time as 
to the property claimed in the administra- 
tion suit and we agree with the learned 
trial Judge that the right to this piece of 
“land was before the auction sale directly 


and specifically in question in the adminis- . 


tration suit. The fact that it was so in 
question. was actually mentioned in the 
proclamation of sale before the purchase 
by the Ohettyar and the notice attached to 
the proclamation was to this effect: “These 
properties are claimed to be part of the 
estate of the late Oassim Rowther in Oivil 
Regular No. 7 of 1914 of this Court, which 
is still pending." À 

We are of opinion that in these cireum- 
stances the doctrine :0f lis pendens has 
been applied correctly in the present case 
by thetrialJudge. We, therefore, dismiss 
this appeal with costs, 


A. Appeal dismissed. 
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Will as to religion of testator, admissibi 
dence—Evidence Act (I of 1872), ss. 11 
Buddhism, essentials and proof of. 

The mere fact that a Will entirely « 
eldest son and gives the whole estate ' 
son does not by itself raise any presum 
influence. [p. 797, col. 2.] . 

Bur Singh v. Uttam Singh (1), referrec 

A statement made by a person in a \ 
by him that he is a follower of a partic 
is not only relevant and admissible i 
prove his religion but is entitled to gr 
the determination of the religion to wl 
ed. (p. 798, col. 2.] 

There is no definition of the word “ 
the Indian Succession Act, and the 
enough to cover Chinese Buddhists : 
man Buddhists, But, before it can be 
any person is excluded from the prov 
Vl of that Act as being a Buddhist, it 
be proved that he was professing Bud 
his lifetime. Tp. 800, col. 2.] 

Buddhism is nota religion which 
specific ceremony or public professior 
its adherents, and the question as to v 
is a Buddhist or not can only be deci 
dering his professions and his condu 
lifetime. [p. 798, col. 1.] - NM 
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JUDGMEN'T.—The appel. 
Maung alias Leong Hone Wa: 
suitin the District Court of 4 
the administration of the est 
grandfather Leong Chye, dec 
first two defendants are Leo: 
and Leong Ah Choy, the onl 
sons of the deceased. The ot 
ante are the representatives c 
two sons of the deceased. Me 
claims tohave been adopted a 
Leong Ah Wong, a son of L 
who died many years ago. Bh 
his death Leong Ohye executed 
also executed two deeds of g: 
he transferred a large portior 
perty to the second defendant 
Choy and in the Will he made 
Ohoy his sole heir. His other 
Ah Foon, obtained nothing unt 
and the grand-children and 
are given legacies of Rs. 1,000 € 
plaint it is claimed that at the 
execution of the Will and of 
gift Leong Chye, by reason 
incapacity and old age was 
dominance of Leong Ah Ohoy, 
execution of the deeds was 
undue influence on the part 
The Will was duly admitted to ] 
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“Leong Ohye's death and the present suit 
was not filed until July 1927, that is over 
eight -years after his death. It is claimed 
on behalf of the plaintiff that even if 
Leong Ohye did make the Will and was 
not induced to do so by undue influence, 
nevertheless the Will is invalid, because 
under the Chinese Customary Law he is 
not campetent to make it. Ah Ohoy 
entirely denies that there was any undue 
influence in connection with the making of 
the Weil. He contends that his father was 
a Confucian by religion and that, there- 
fore, under the Indian Succession Act he 
had full capacity to make the Will. It has 
further been argued on his behalf that, 
even ifthe Oourt should hold that Leong 
Ohye was a Buddhist, nevertheless a 
Chinese Buddhist is able to make a Will 
and his powers in that respect are unres- 
tricted. A number of issues were framed 
and evidence was recorded at some length. 
The trial Judge found as a fact that the 

ill wasa genuine Will and that neither 
the Will nor the deeds are liable to be set 
aside on the ground of undue influence. 
He further found that Leong Ohye wasa 
Confucian and not a Buddhist at his 
death. He, therefore, dismissed the suit. 
It is against this order of dismissal that 

: the present appeal is filed. 

The question of the power to make 
a Will is dealt with in Part VI of the 
Indian Succession Act. Section 58 excepts 
from the operation of this part succession 
‘to. the property of any Hindu, Buddhist, 
Sikh or Jaina, but lays down that save as so 
provided or by any other law for the time 
being in foree the provisiohs of this part 
shall constitute the law of British India 
applicable to all cases of testamentary 
succession. It is not suggested that the 
deceased was a Hindu, Sikh or Jaina; nor 
is there any other law in force with regard 
to the estates of Confucians. Unless, 
therefore, it can be shown that the deceased 
was & Buddhist the provisions of this part 
of the Act will apply to the estate of Leong 
Chye, If then the finding of the trial 
Judge on the two main questions of fact 
are correct, the suit was rightly dismissed. 

The first question, that of undue influence, 
yaises no difficulty. The matter has been 
argued at considerable length before us 
but in our opinion the plaintiff has entire- 
ly failed to prove that there was any undue 
influence exercised over Leong Ohye when 
he made the Will or the two gifts. 

[Their Lordships referred to the evi- 
gence and continued :] 
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The Will it is sought to upest, entirely 
disinherits the eldest son and gives the 
whole estate to Ah Ohoy, and many years 
before Leong Ohye's death Ah Ohoy had 
been managing his business. It has been 
suggested that these facts alone are suffici- 
ent to throw the burden on Ah Ohoy to 
show that there was no undue influence. 
We are unable to agree with this conten- 
lion. The principles approved by their 
Lordships of the Privy Council in tle case 
of Bur Singh v. Uttam Singh (1), show that 
considerably more than this is required to 
establish a prima facie case of undue 
influence. But even if the contention 
were correct and the burden were shifted 
on to Ah Choy to show that Leong Chye 
had executed the documents of his own 
free will and without any undue influence 
on the part of Ah Ohoy, we should have 
no hesitation in holding that Ah Choy has 
discharged that burden. We are in entire 
agreement with the trial Judge that 
neither the deeds of gift nor the Will can 
be set aside on these grounds, 

The second question which was decided 
by the trial Court in favour of Ah Ohoy 
presents greater difficulty. In his Will 
dated the 2ndof April, 1919, the following 
recital occurs :— 

"I am the son of Leong Ah Shi alias 
Foong Hong and his wife Chin Shi, who 
were both followers of Confucius in the 
Sanning District of the province of Canton 
and I was brought up in the faith of my 
parents, I have always strictly conformed 
to my duty as regards ancestral rites and 
forms of worship andI hereby declare 
that I am a follower of Confucius.” Two 
earlier Wills of Leong Ohye have been 
proved, one dated in the year 1910 and the 
other dated in the year 1914. Uuder both 
of these Wills Ah Choy is made thesole 
heir and both of them contain a declaration 
as to the religion of the testator similar to 
the declaration in the last Will. It has 
been argued before us that these state- 
ments in the two Wills are not admissible 
in evidence for the purpose of proving the 
deceased's religion. We have been referred 
tocertain rulings to the effect that recitals 
in deeds cannot themselves be relied upon 
for the purpose of proving the assertions 
of fact which they contain. We do not 


(1) 9 Ind. Cas. 33; 38 O. 355; 1 P. W.R, 1911; 15 0. 
W. N.177; 13 C. L. J. 72; 21 P. L. R. 1911; 13 Bom. L, 
R. 59; 9 M. L. T. 115; (1911) 1 M. W. N. 86; 8 A, L. J, 
123; 4 Bur. L. T. 35; 21 M, L, J. 100; 21 P, R, 1911; 38 
I. A, 13 (P. OJ,. 
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think, however, that the cases cited are of 
any assistance in dealing with the present 
case. What we have to decide is not whe- 
ther a recital in a deed as:to any specific 
fact can ordinarily be ‘admitted in evidence 
but whether the statement of a dead man 
recorded in the form.of document as to 
his religion is admissible for the purpose of 
proving what that religion is. 

The fact in issuein the present case is 
the religion of the deceased. It is asserted 
by the appellant that he was a Buddhist 
within the meaning of the Indian Succes- 
sion Act, and this is denied by the res- 
pondent. Buddhism is not a religion which 
requires any specific ceremony or public 
profession of faith for its adherents, and 
the question as to whether a man is a 
Buddhist or not can only be decided by 
considering his professions and his conduct 
during his life-time. If it is shown that his 
profession of faith and his conduct are such 
as to justify an inference that he is a 
Buddhist, then the case of his status is 
made out, and in deciding on this point it 
seems to us quite impossible to disregard 
a solemn profession of faith made in formal 
documents. It is contended that the state- 
ments in question are not such statements 
as would be admissible under s. 32 of the 
Evidence Act. Thatis quite correct. But 
in our opinion the statements in question 
are admissible, because the statements 
themselves are relevant facts independently 
of s. 32. Section 14 of the Evidence Act lays 
down that facts showing the existence of 
any state of mind—sueh as intention, 
knowledge, good faith negligence, rashness, 
ill-will or good-will towards any particular 
person, or showing ‘the existence of any 
state of body or bodily feeling are relevant, 
when the existence of any such state of 
mind, or body, or bodily feeling,is in issue or 
relevant. In para. 580, Volume J, Taylor 
on Evidence, the following passage occurs: 

“Whenever the bodily or mental feelings 
of an individual are material to be proved, 
the usual expressions of such feelings, made 
at the time in question, are also original 
evidence. If they were the natural language 
of the affection, whether of body or mind, 
they furnish satisfactory evidence, and often 
the only proof of its existence. And the 
question whether they were real, or feigned, 
is for the Jury to determine.” 

It is quite obvious that the mental feel- 
ings of the deceased are highly relevant 
to the question of his religion, and the 
expressions of these feelings in a formal 
manner are to our mind valueble evidence 
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as to their existence. The Indian Evidence 
Act is founded on the law of evidence in, 
England, aod in our opinion, if under no 
other section, the statements in question 
would be relevant under s. 11 (2) of the 
Act. Itis true thatin the case of Bela, 
Rani v. Mahabir Singh (2) it was laid. down 
in general terms that if the terms of a 
deposition made by & person sinca deceased 
do not fall within the provisions of s. 32 
of the Indian Evidence Act, 1872, the pro- 
visions of s. 11 of the Act will not avail to 
make such deposition evidence. With 
this general statement of the law as appli- 
cable to ordinary circumstances we are in 
entire agreement. In that case the evi- 
dence sought to be admitted was evidence 
of statements of certain persons as to the 
date of death not very long after the death 
of the person, that is to say they were 
statements not as to the condition of mental 
or bodily feelings of the person made at the 
time in question but as to outside facts, 
which they could perceive by their senses. 
But in the present case the statements that 
are sought to be proved are statements as 
to the actual state of mind of the person 
making them, and as we have indicated, the 
only proof that could be given as to whe- 
ther a man is a Buddhist consists of evi-. 
dence of his public profession either by 
conduct ‘or word of mouth. For these 
reasons we consider that any solemn declara-. 
tion made by the deceased as to his reli- 
gion would be relevant, and in this case the' 
declaration was accompanied in each in-. 
stance by the making of a Will and therefore: 
would be relevant as an admission under 
the provisions of s. 21 (2) of the Evidence’ 
Act. We are of opinion that the statements 
in the Willin question are not only relevant: 
and admissible in evidence but that they 
are entitled to very great weight indeed in 
the decision of the question before us. In: 
the case of Kyin Wet v. Ma Gyok (3) the 
question for decision was whether a certain 
Ohinaman was a Buddhist. Extracts from 
certain works on Chinese religion were 
cited, rom which it appears that a China- 
man can be and very often js a Confucian 
Taoist and Buddhist at the same time, 
But itis certainly not laid down in that 
quling nor could it be possibly maintained 
that every Chinaman is a Buddhist, and 
where in this case we have a Ohinaman 
who has made a formal profession of his 
religion as that of Confucius, there must 


(2) 14 Ind. Cas, 116; 34 A, 341 9 A. I; J. 351. e 
(3) 47 1nd, Cas, 148; 9 L, B. R, 179; 12 Bur. L T, 21, 
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he was a Buddhist ag well before we can 
accept his status as a Buddhist. In the 
case in question it ig suggested that on 
enquiring whether a particular Chinaman 
is a Buddhist or not, one of the questions 
might well be whether he worships Kuan 

in. Kuan Yin isa Goddess or Bodhisat, 
who plays a very prominent part in Chinege 
Buddhism, and receives probably more 
general reverence than any other Buddhist 
Gods ér Saint in China. 

A considerable amount of evidence has 
been adduced in this case on the question 
whether the deceased Leong Ohye did or 
"did not worship Kuan Yin. Leong. Ohye 
‘was a Ohinaman born in China, who came 
to Burma, only after he was grown up. 
He was educated in Ohina, and it is 
proved by the evidence of the witness Ah 
She Shoke and the statement of the 
plaintiff's witness Chin Shi (I) that Leong 
Ohye and his people in China were OConfu- 
cian. Ohin She ( ') adds in re-examination 
that Leong Chye and his people in Ohina 
worshipped Kuan] and Kuan Yin, but there 
is no satisfactory evidence that he really 
professed Buddhism in any way when he 
was in China. In Moulmein he married a 
Ohinese wife who was admittedly a Bud- 
dhist. It is admitted that in the house in 
which they lived for many years there was 
in one part a Chinese God and in another 
part a Burmese 
plaintiff has attempted to” prove that the 
Ohinese altar contained in itan image of 
opinion, he 
has failed. The principal denen on this 

one Kyan who 
` were. highly interested ‘and:whose evidence 
we have entirely discredited on the question 
of Leong Ohye's state of mind before his 
death. Their evidence receives some cor- 
Foon and the 


established that Leong 
Kuan Yin in his house, 
that Leong Ohye was accustomed to wor&hip 
at two Chinese temples 
a Cantonese temple and the other a Binhein 
temple, The Cantonese 
amongst otherimages,an image of Kuan Yin, 
and there is evidence that the deceased had 
at times worshipped in that temple before 


LEONG HONE WAING v. LEON in FOON; 
» “be clear evidence before us to prove that 


Images on Such days, whatever their own 
religion may be. In the Sinhein temple 
there is an altar of Kuan Yin with 
an inscription “In the year of Kee Hoy of 
Kong Swee presented by Leong Yaik Lee.” 
It is suggested that this image 


Leong Ohye 
at all, or if he did 
only joinedin such 
common to all the 
other Chinese Communities who attended 
this temple, whatever their religion, 
points relied on to 
Prove that Leong Ohye was a Buddhist are 
[ the inscription on a 
tazaung in Moulmein, (2) the giving of land 


the death of Leong 
wife and on his Own death. Ag 
regards the tazaung the Present inscription 
reads “Leong Ohye and Daw Hlaing's son 
Maung Ah Choy and his wife Ma Maw Nwi 
do make this offering", and the date is given 
a8 the year 1257. Admittedly Ah Ohoy was 
not married till about 1£00, that would be 
about the year 1262, 
Suggested that igi 
must have shown 
Hlaing alone as the 
proved that many years before his death 
Leong Ohye quarrelled with his eldest son 
Ah Foon, and it may be that Maung Ah Choy 
and his wife Ma Maw N wi were then substi- 
tuted in place of Ah Foon'g name. We do 


800 
this tazaung was the gift of Leong Ohye and 
Daw Hlaing. But even if they did make 
this gift, that in itself would be of very 
meagre value to show that Leong Chye was 
professing Buddhism. As we have said Daw 
Hlaing was admittedly a Buddhist. It is 
claimed -Ethat Leong : Chye was also a 
Buddhist, but it is not claimed that he was 
a BurmanjBuddhist, or that he ever attended 
Burman Buddhist Pagodas, and the gift by 
him to the Burman Buddhists would, there- 
fore, by itself indicate anything more than 
that he was tolerant of and kindly disposed 
to the religion of his wife. The same re- 
marks would apply to the gifts of the land 
for the building of the Pagoda. The evi- 
dence is to the effect that the builder ofthe 
Pagoda, first of all purchased the land from 
Ah Foon for only R3.200 less than the actual 
value, and that on Leong Uhye 'g hearing of 
it he himself paid the balance of the purchase 
price. lt is further in evidence that he 
made over the land by going through 
a ceremony of libation of water. The 
pouring of water is a long established 
custom in parts of India, signifying the 
transfer of ownership of land, and we do 
not think that the fact that Leong Chye 
agreed to pour out water on this particular 


occasion really indicates that he was 8. 


Buddhist. The next item, on which the 
plaintiff relies, is the shinbyuing of his grand 
sons by Ah Ohoy, and might 
évidence, if the question before us were the 
religion of Ah Choy. But that is not the 
question we have to decide. As Ah Ohoy's 
inother was admittedly a Buddhist, it would 
not be of any great help in this case if it 
were established that Ah Ohoy was a 
Buddhist. . 

Of Exs. A and B, Ex. A and invita- 
tion to Daw Hlaing’s funeral ceremony 
were printed in Burmese. It is said that 
various religious ceremonies took place at 
the ceremony. As Daw Hlaing herself was 
a Buddhist, it would be natural for such 
ceremonies to‘ take place. Exhibit B pur- 
ports to be an invitation sent out by Leong 
Ohye's children to Leong Ohye's funeral, 
and the invitation specifically mentions that 
certain: Buddhist religious ceremonies will 
take place. Ab Choy says he knows nothing 
of this, But even if he did, it would not 
have been of great help to us in establishing 
the religion of Leong Ohye. lt would not 
be unnatural for Daw Hlaing's children to 
show reverence to her religion on their 
father’s death. Theré seems to be no doubt 
that whatever Buddhist ceremonies may 
have been performed, there was a large 
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Ohinese .gathering 
ceremonies did take place. f 

That is practically all the evidence that 
has been adduced to show that Leong Chye 
was a Buddhist, and it seems tous to be 
inadequate for the purpose. There is no 
definition of the word “Buddhist” in the 
Indian Succession Act, and the wogd is wide 
enough to cover Chinese Buddhist as well 
as Burman Buddhists. But before it 
can be claimed that any , person 
ig excluded from the provisions of Part 
V1 of that Act as being a Buddhist, it must 
clearly be proved that he was professing 
Buddhism during his lifetime. In China 
the three religions of Buddhism, Taoism, 
Confucianism are largely observed, and 
in many cases the same person appears to 
profess all three religions. But in their 
origins the religions are not related, and 
amongst the educated class of Chinese 
Confucianism appears to be the chief 
religion. It may be that many Confucians 
are tolerant towards certain aspects of the 


two other religions which have so long i 


played such a large part in China, Some- 
thing more than a mere tolerance would 
be required to prove that a Ohinaman who 
was formally professing himself to be & 
Confucian was also a Buddhist, and that 
evidence seems to us to be lacking in the 
present case. We are of opinion that the 
learned District Judge is right in holding 
that it has not been proved that the 
deceased Leong Ohye was a Buddhist on 
his death, ^ 

The result is that we confirm the. decree 
of the Distrigt Court and dismiss this 
appeal with coste. This appeal has been 
supported by the defendant-respondent Ah 
Foon. His learned Counsel supplemented 
the arguments advanced on behalf of tlie 
appellant at considerable length. In these’ 
circumstances we direct that Ah Choy’s 
costs in this appeal be borne jointly by the 
appellant Maung Maung and the respondent 
Ah Foon. ; 


A, Appeal dismissed, 5 


. 
in which Ohinése *, 
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RANGOON HIGH COURT. _ 
MrsogL.LANEOUS OivIL AppaaL No. 48 or 1998, 
June 10, 1929. 
Present :—Mr, J ustice Mya Bu and Mr. 
Justice Baguley. 
MA SIN—APPBRLLANT 
versus 
MA PU AND orREgs—RESPONDENTS. 
Arbitration—Reference to four arbitrators—Award 
by thgee without consulting fourth—Validity of award 
—‘Award by.the majority\—Civil Procedure Code 
(Act V of 1908), Sch. IT, para. 21, 

_An award by three out of four arbitrators made 
inethe absence of the fourth and without his being 
given an opportunity of consulting with them about 
it is not an award by the majority but an entirely 
invalidaward. [p. 802, col. 1.] 

Nand Ramv. Fakir Chand (1), Thammiraju v. 

Bapiraju (3) and Sheikh Abdulla v. M. V. R. S. Firm 
(4), followed. 


` Miscellaneous appeal from an order of 
the District Oourt, Mandalay, in Civil Suit 
No, & of 1928, 

Mr. Sanyal, for the Appellant, 

Mr. Ko Ko Gyi, for the Respondents, 

_ dUDGMENT. 

Baguley, J.—This appeal arises from 
an application under s. 21, Second Sche- 
‘dule, Civil Procedure Code, to file an award. 

The parties are.heirs of one U Ohit, and 
they entered into an agreement to refer to 
‘arbitration the question of the division of 
the estate left by him, ` The agreement to 
refer to arbitration is a fairly lengthy one, 
and ‘states that the four arbitrators have 
been appointed by the parties in order 
that the whole estate of the deceased U 
Ohit, consisting of moveable and immove- 
able property, might be divided among 
them according to Muhammadan Law. The 
agreement also places a time limit on the 
‘arbitration, and, after ,referring to what 
should happen if any of the arbitrators 
withdrew or was removed from office or un- 
able to act, the parties (in para. 10) agree 
to abide by the decision that may be given 
by the four arbitrators, or to abide by the 
decision of the majority if there be any 
difference of opinion, 


The arbitrators began their duties and 
produced an award, referred to as Ex. A. 
In this award they fixed the shares of the 
heirs, the sister of the deceased taking four 
shares, his widow two shares, and his cousin 
one share, each; they also specifically 
divided up some of the moveable property 
left by the deceased, but they did not par- 
tition the immoveable property among the 
heirs. In my view the actual division and 
separation of the shares was the reason for 
which the arbitrators were appointed. This 
award (Ex. A) was unanimous. ; 


E 
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After this in some way or another, the 
attention of the arbitrators seems to have 
been drawn to the fact that they had failed | 
in the object for which they had been ap- 
pointed, because they had not divided up 
the property and had merely stated the 
shares into which some of it was to be di- 
vided. After this a second award (Ex. B), 
which does divide up the immoveable pro- 
perty was drawn up and signed by three of 
the arbitrators; but it was apparently not 
agreed to by the arbitrator who did not 
signit. It is this second award which 
plaintiff now seeks to have filed. 

The learned District Judge considered 
the question of whether Ex. A or Ex. B was 
to be filed. He found that Ex. A was in- 
capable of execution by reason of its in- 
completeness and inaccuracy and that Ex. B 
was invalid because it was not signed by 
all the arbitrators and “there being no 
provision regarding the prevailing of the 
majority opinion.” This last reason is 
clearly due to an oversight, The reference 
to arbitration most clearly provides for the 
parties accepting the decision of the major- 
ity in case of there being lack of agree- 
ment. Against this order of the District 
Judge the original plaintiff has filed the 
present appeal, 

There are two real grounds of importance 
the first is that the lower Court erred in 
holding that Ex. A was incomplete and in- 
capable of execution, and the second is 
that Ex, B being signed by the majority 


.of the arbitrators was a good award. With 


regard to the first point in which it is con- 
tended that Ex. A was a good award, it 
seems quite clear that if Ex. A were ac- 
cepted and filed we should merely have 
the state of affairs that the parties were 
joint owners in certain proportions of cer- 
property. This would 
not fulfil the end for which the arbitrators 
were appointed. It would be incapable 
of execution and if the parties wished to en- 
joy their shares separately they would have 
to filea suit for partition, Exhibit A is clear. 
ly incomplete. With regard to Ex. B, the 
actual state of affairs seems to be that one 


‘party had an advisor or supporter, one Soon 


Thin, whois not unknown to these Courts 
as a dabbler in litigation. When the arbi- 
trators produced Ex. A, hei being convers- 
ant with a certain amount of law, saw at 
once that it was not a good award 88 it 
failed to divide up the property; so he sent 
a letter to the arbitrators pointing out that 
it was inaccurate, This letter first’ found 


its way to one of the arbitratozs, Hla Din, 
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vide his evidence. He gave the letter back 
to the clerk who brought it and said that 
no more could be done as the award had 
already been made. Afterthisit was sent 
on to another arbitrator, Maung Ba Kyi; it 
was he who wrote Ex. B without giving 
notice to the parties and apparently in the 
absence of the arbitrator.Hla Din. The 
other arbitrator who has been examined as 
witness (U Ywet) seems to know very little 
about it, but he seems to have signed the 
award blindly without knowing whatit was 
allabout. It appears from his evidence 
that Maung Nyein and Ba Kyi on receipt 
of this letter from Soon Thin promptly 
drew up Ex. B and got him to sign it with- 
out discussion and then sent it on to Hla 
Din for him to sign too, but he refused to 
sign it, The question then is whether this 
is an award by the majority of the arbitra- 
tors which has got to be accepted by the 
parties in accordance with para. 10 of the 
reference to arbitration. It is clearly an 
award by three arbitrators, made in the 
absence of the fourth and without his be- 
ing given an opportunity of consulting with 
them about it. 

There seems to be very little authority on 
this point. An important case appears to 
be that of Nand Ram v. Fakir Chand (1). 
In this case, on page 528*, Mahmood, J., says: 
“What the parties to a reference to arbitra- 
tion intended is that the persons to whom 
. the reference is made should meet and dis- 
cuss together all the matters referred, and 
that the award should be the result of their 
united deliberations, This conference and 
deliberation in the presence of all the arbi- 
trators is the very essence of the arbitra- 
tion, and the sole reason why the award is 
made binding.” This view of the matter ap- 
pears to me to be correct and as differentia- 
ting well between an award by the major- 
ity of four arbitrators and an award by three 
arbitrators without reference to the fourth. 
This case, is to be noted, is one in which 
there were three arbitrators and the parties 
agreed to abide by the decision of the ma- 
jority, but in actual fact one of the arbi- 
trators never acted at all. 

The case of Gurupathappa v. Narasingap- 
pa (2) has been quoted, but this does not 
help because there was no provision that 
the award of the majority of arbitrators 
should be binding. 

In Thammiraju v. Bapiraju (3), there 


1)7 A. 523; A. W. N. (1885) 139, 
2) 7 M. 174. 
(3) 12 M. 113. 
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were three arbitrators appointed but one of 
them was absent during the examination of 
witnesses. All three, however, were present 
at the majority of the meetings and at the 
final meeting when the award was drawn 
up. In this case nothing is said as to whe- 
ther it was specially provided that the opin- 
ion of the majority of the arbitrators was 
to prevail, but it was held that one of the 
arbitrators has been guilty of misconduct 
by absenting himself from the meeting and 
the other two arbitrators have been guilty 
of misconduct in examining witnesses èn 
the absence of the third arbitrator. The 
case of Nand Ram v. Fakir Chand (1) was 
quoted apparently with approval. 

The only other case to which we have 
been referred is an unofficially reported 
case in the All-India Reporter, namely, 
Sheik Abdulla v. M. V. R. S. Firm (4), in 
which Po Han, J., expressed himself as be- 
ing of opinion that when a matter has been 
referred to the arbitration of five arbitrators 
and it was expressly laid down that the 
parties &bide by the award of the majority 
of them, an award made by three arbitra- 
tors out of the fivein the absence of the 


other two, who took no part in the arbitra- 


tion proceedings, could not be regarded as 
& valid award by the majority of the five 
arbitrators which would bind the parties. 
With this opinion I am in entire concur- 
rence. 

For these reasons I am of opinion that 
an &ward of three arbitrators, made without 
final discussion with the fourth arbitrator 
and in his absence and to which he does 
not agree, is not an award by a majority of 


four arbitrators, which under the present’ 
deed of reference weuld have to be accept- 


ed. but is an award by three arbitrators. 
The three arbitrators must be regarded as 
having been guilty of misconduct in draw- 
ing up the final award without consulting 
the fourth one at all. . ' 

I would, therefore, dismiss this appeal 
with costs, Advocate's fee three gold mo- 
hurs. 

Mya Bu, J.—I concur. 

A. Appeal dismissed. 
L9 H a Cas. 866; A. I. R. 1924 Rang. 153; 2 Bur. 
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RANGOON HIGH COURT. 
Orvin Revision No. 65 or 1929. 
August 80, 1929. 
Present: —Mr. Justice Brown. 
MAUNG TIN—DEEFENDANT—PETITIONER 
r versus 
KYINNAHON—PuaintirF—REsPonpDENT. 


Appeal—Suit of Small Cause nature tried as regular 
suit by mistake—Decree, whether aprealable. 

Where the same Judge presides over a Small Cause 
Court and a District Court and tries by mistake as 
Judge of the District Court acase of a Small Cause 
nature, the mistake doesnot alterthe character of the 
suié and no appeal lies from the decree. 

Nga Shwe Tha v. Nga Po (1), followed. 


| 

Oivil revision from a judgment of the 
District Court, Tharrawaddy, in Oivil 
Appeal No. 120 of 1928, - 

Mr. Guha, for the Petitioner. 

Mr. Hock, for the Respondent. 

JUDGM ENT.—The respondent brought 
a suit against the petitioner for recovery 
of Rs. 181-6 the value of damage which 
he alleged was caused to his paddy by 
the petitioner. The trial Court held that it 
had not been proved that the damage was 
caused by the petitioner and dismissed the 
suit, The respondent appealed to the Dis- 
trict Oourt. The District Court held that, 
from the facts proved, it could safely be 
presumed that the damage to respondent's 
paddy was due to the action of the peti- 
tioner, and gave the respondent a decree 
‘for Rs. 139, The petitioner has come to 
this Court in revision on the ground that 
no appeal lay to the District Court. 

The suit was of a Small Cause nature 
&nd cognizable by & Court of Small Causes; 
and the Judge of the Township Court of 
Gyobingauk, who tried: the present case, 
‘has been vested with thè power of a Small 
Oause Court up to Rs. 200. It is suggest- 
ed on behalf of the respondent that the 
Judge ofthe Township Court has not been 
vested with Small Oause Court power by 
name. It may be the case that the Judge 
has not been appointed by name but only 
by virtue of his office as Judge of the 
lownship Court. But no authority has 
been cited to me for the view that the 
Judge has, therefore, not the power of a 
Small Cause Court. | 

The damages claimed were less than 
Rs, 200 and the suit was, therefore, within 
the competence of the Small Couse Court: 
and under the provisions ofs. 16 of the 
Provincial Small Cause Courts Act it was 
not cognizable by any other Court. In 
the case of Nga Shwe Tha v. Nga Po (1) 

D U. B, R. (1907) Provincial Small Qsuse Courts 

Ch dy 
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it was held that, where the same Judge 
presided over a Small Cause Court anda 
District Court, and tried by mistake as 
Judge of the District Court a case of a 
Small Oause nature, the mistake did not 
alter the character of the suit, and that 
mo appeal lay from the decree. The 
decision of the High Court of 
Bombay in the case of Shankarbhai v. 
Somabhai (2) was followed. The same prin- 
ciple seems to me to apply to this case. The 
suit must be treated as though it had been 
tried by & Court of Small Causes and no 
appeal lay. The orders passed by the District 
Court are, therefore, illegal. 

I, therefore, set aside the decree of the 
District Court and restore that of the trial 
Oourt dismissing the suit of the plaintiff- 
respondent. The plaintiff-respondent will 
pay the costs of the defendant-petitioner in 
all three Courts. 

Decree set aside. 


A. 
(2) 25 B. 417; 3 Bom. L. R. 129. 





RANGOON HIGH COURT. 
First Orvit APPEAL No. 30 or 1929, 

. August 26, 1929. 
Present:--Sir Benjamin Herbert Heald, Kr., 
Officiating Ohief Justice, and Mr. Justice 
Ohari. 
SULAIMAN-—APPELLANT 
versus 
TAN HWI YA—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VI s 7. 1? 
—Amendment of pleadings—Written statement—New 
pleas of fact and law—Contract Act (IX of 1872), 
8. 28—Stifling prosecution—Criminal prosecution 
withdrawn as result of agreement—Agreement, valid- 
tty of—Principal and surety—Void debt—Surety's 
liability. 

Under O. VI, r. 17, Civil Procedure Code, leave 
to amend pleadings is a matter in the discretion of 
the Court and the Court would ordinarily be justifi- 
ed in refusing to allow a defendant to amend his 
written statement so as to raise new questions of 
fact after the plaintiff has called all his evidence on 
the issues of fact raised by the written statement 
and has closed his case. Butif on the facts appear- 
ing in the plaintiff's evidencea new defence of law 
arises, the defendant may be allowed to raise thig 
defence even after the plaintiff has closed his Caso 
on the facts. [p. 805, cols. & 2.] 

It does not necessarily follow that because a 
criminal prosecution for a non-compoundable offence 
has infact been withdrawn as a result of an agree- 
ment, the object of that agreement was opposed to 
public policy and the agreement was void under s. 23 
of the Contract Act. [p. 805, col, 2.1 

Dwijendra Nath Mullick v. Gopiram Govindaram 
(D, Firm Harjas Rai-Arjan Das v. Tek Chand (2) 
and Shanti Sarup v. Lal Chand (3), referred to. 

Nagappa Ohetty v. Ma U (4), doubted, 
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"The fact that a bond is void under s. 23 of the 
Contract Act as. between the creditor and his princi- 
pal debtor would not relieve a person who has 
guaranteed the payment of the debt from his liability 
ti pay the debt under the agreement of guarantee. 

D 


First appeal from a judgment of the 
‘District Court, Pegu, in Oivil Regular Suit 


“No. 47 of 1926. - 


Mr. Kya Gaing, for the Appellant. 
Mr. Ba Maw, for the Respondent. 


JUDGMENT. 

: Heald, Offg. C. J.—Respondent 
sued appellant, as one of the three 
&ignatories of a mortgage bond for 


Rs. 4,000, to recover Rs, 6,100, which he 
alleged to be due on the bond for principal 
and interest, by thesale of the mortgaged 
property, and he claimed a personal decree 
for any amount which mightremain out- 
standing after sale of the property against 
appellant as well as against the other two 
signatories of the bond. Appellant’s name 
did not appear in the body of the bond, and 
respondent said in his plaint that appellant 
signed the bond as surety for the re-payment 
of the amount for which the bond was given 
with interest thereon. 

The other two signatories of the bond, 
who were appellant's brother, Thein 
Maung and Thein Maung’s wife, did not 
contest the suit and are not parties to this 
appeal . A tese ; 

Appellant denied that he signed the bond 
or stood surety for the debt and said that if 
he did sign the bond he would hof be liable 
on it because his name did not appear in 
the body of the document, He also filed a 
lütér written statement, in which lié pleaded 
that the bond was void for material alteration 
by.the addition of his name to it. 

"The lower Court accepted the view that 
the bond was void as against appellant 
for material | alteration and dismissed the 
suit as against him. 


- . Respondent appealed anda Bench of this 


Ocurt set aside thé dismissal of the suit as 
against appellant. and remanded the case 
for disposal on the issue whether or not 
appellant guaranteed the payment of the 
debt düe on the bond. 

-Aftér the remand and after respondent 
had examined all his witnesses on the issue 
which then arose and had closed his case, 
appellant applied for leave to file still 
another written statement in which he desired 
to raise. á new defence that the bond was 
executed under coercion, undue influence, 
and pressure of criminal prosecution, and 
that the main consideration of the bond 
was the abandonment of the criminal pro- 
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secution. That application was made 
nearly two years after appellant had filed 
his earlier written statement. 

The learned Judge saidthat he could not 
allow the new written statement to be filed 
at astage when respondent had closed his 
case, but he went on to say that as the matter 
was a question of law he must decide. it if 
necessary, and in his jàádgment hé, said that 
the defence which appellant desired to raise 
was a mere afterthought. 

On the evidence the Judge foünd thát 
appellant signed the bond as gu&rántor, 
and gave respondent a preliminary mortgage 
decree for sale in the usualform witha 
right to a personal decree against appel- 
lant as wellas against the other defendants 
for any amount which might remain out- 
standing after the sale of the mortgaged 
property. 

Appellant appeals on the grounds that he 
did not sign the bond, that if he did sign 
it his signing it would not make him liable 
on it, that he did not guarantee re-payment 
ofthe debt, and that the object of the bond 
was to secure the dropping ofa criminal pro- 
secution. 

, On the evidence there is no room for doubt, 
that appellant signed the bond as guarantor, 
andthe only ground of appeal which has 
been pressed is that the object of the bond 
was the stifling of a criminal prosecution and 
that because the bond was void under s. 23 
ofthe Contract Act, appellant was under 
no obligation in respect of it as guarantor. 

The case seems to meto raise the follow- 

ing questions:— 


(1) Whether after respondent had called . 


his evidence and closed his caseon the 
issues which arose on the pleadings, those 
issues being issues of fact, appellant ought 
to be allowed to amend his written state- 
ment so as to raise a new defence involving 
(a) issues of fact or (b) issues of law. 

(2) Whether appellant would be free from 
liability under his agreement to guarantee 
payment of the debt for which the bond 
was given if the bond was in fact void 
under 8.23 of the Contract Act. 

Appellant clearly could not plead at the 
same time that he did not guarantee the 
debt and that he guaranteed it with the 
object ofstifling & criminal prosecution, 
and, as a matter of fact, there is no evid- 
ence that he had any knowledge of the 
criminal prosecution at the time when he 
agreed to guarantee the debt. He said 
hiniself that he had no personal knowledge 
of the criminal prosecution. It must be 


taken, therefore, that his agreement to 
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guarantee the debt was not void under 
8. 23 of the Contract Act, even if the bond 
itself was void under that section. 

The admitted facts of the case are as 
follows: Respondent advanced Rs. 6,000 
to appellant’s elder brother Thein Maung 
for him to purchase paddy to be supplied to 
respondent. Thein Maung failed to supply 
the paddy and respondent prosecuted him. 

"Thein Maung then asked the elders of 
the village to intercede with respondent 
og his behalf, and by reason of the in- 
tervention of the elders respondent agreed 
to accept from Thein Maung and his wife 
a mortgage bond for Rs, 4,000 provided 
that payment of the money was guaranteed 
by asurety, and todrop the criminal prose- 

'eution. The bond was executed by Thein 
Maung and his wife, and then appellant was 
sent for, and agreed to guarantee the pay- 
ment. Thereafter the prosecution was drop- 
ped. The charge brought by respondent 
against Thein Maung is said to have been 
one of “criminal breach of trust,” but 
Burmans do not distinguish between “crimi- 
nal breach of trust” and “criminal mis- 
appropriation,” the two offences being ordi- 
narily called by the same name in Burmese, 
so that the fact that that name has been 
translated in the record as "criminal breach 
of trust” does not prove that the charge 
was in fact one under s. 406 of the Indian 
Penal Code, while the fact that the charge 
was allowed to be withdrawn suggests 
strongly that it was a charge under a. 403 
and not under 406 of the Code. If it was 
a charge under s. 403 it was compound- 
able with the permission of the Oourt and 
no question of the application of s. 23 of 
the Oontract Act would arise. For this 
reason alone it would appear that appel- 
lant failed to establish his defence, and that 
his appeal must fail. 

' But in the circumstances of the case 
it may be desirable that we should consider 
the questions of law which arise in the lower 
Court's record as it stands. 

The first question is as to appellant’s 
claim to be entitled to raise a new defence 
after the respondent had called his evid- 
ence and closed his case. Under O, VI,r. 
17, leave to amend pleadings is a matter in 
the discretion of the Oourt and, in my 
opinion, the Court would ordinarily be 
justified in refusing to allow a defendant 
to amend his written statement so as to 
raise new issues of fact when nearly two 

- years had elapsed since the filing of his 
original written statements and when 
the plaintiff had called all his evidence 
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on the issues of fact raised by those 
written statements and had closed 
his case. But if on the facts appearing 
in the plaintiff's evidence anew defence 
of law arises, I see no reason why it 
Should not be taken, even after the plain- 
tiff has closed his case on the facts, and, 
therefore, although I would refuse to allow 
appellant to plead in this case that the 
bond was executed under coereion or undue 
influence, or to offer evidence that it was 
executed under pressure of a criminal pro- 
secution, I would allow him to raise the 
defence based on the provisions of s. 23 of 
the Contract Actin so far as that defence 
arose out of the evidence given by res- 
pondent or his witnesses. 

As for the second question I have already 
said that I am not satisfied that any ques- 
tion of the application of s. 23 of the Gon- 
tract Act arises because Ido not regard 
it as proved that the prosecution was one 
for a non-compoundable offence, and I may 
add that even if the offence was non-com- 
poundable it would appear from the case 
of Dwijendra Nath Mullick v, Gopiram 
Govindaram (1) to say nothing of the cases 
of Firm Harjas Rai-Arjan Dasv. Tek Chand 
(2) and Shanti Sarup v. Lal Chand (3) 
which seem not to have been officially 
reported that it does not necessarily follow 
that because a criminal prosecution for 
a non-compoundable offence has in fact 
been withdrawn as a result of an agreement, 
the object of that agreement was opposed to 
public policy and the agreement was void 
under s, 23 ofthe Contract Act. If those 
cases were rightly decided they seem to 
cast doubt on the correctness of the deci- 
sion ofa learned Judge ofthe late Chief 
Court of Lower Burma in the case of 
Nagappa Chetty v. Ma U (4). 

But even if the bond was void as be» 
tween respondent and the principal debtors, 
I donot think that appellant would be re- 
lieved of liability under his separate agree- 
ment to pay the debt, since that agree- 
ment was not void under s. 23 of the 
Contract Act. There was certainly a debt 
due by Thein Maung and his wife to res- 
pondent, and I see no reason why appel- 
lant should be relieved from the liability, 
which he undertook, to pay so much of that 
debt as was covered by the bond. 


(1) 89 Ind. Cas, 200; 53 O. 51; 29 C. W.N. 855; 49 
O. L. J. 90; A. I. R. 1926 Cal. 59. 

e 101 Ind. Cas. 786; A. I. R. 1927 Lah. 465, 

3) 103 Ind. Cas. 444: A. I. R. 1927 Lah. 530; 28 P, 
L. R. 388; 9 Lah. L. J. 319. 

(4) 3 L. B. R. 42, 


E | 
. I would, therefore, hold that the personal 
decree against appellant was properly given 
and I would dismiss his appeal with costs. 

Chari, J.—I concur. 
E Appeal dismissed. 


RANGOON HIGH COURT. 
SPECIAL SEconD Cirvin APPBAL No. 115 
or 1929. 

August 22, 1929, 
Present:—Mr. Justice Chari. 
MAUNG SAN DA—APPELLANT 

versus 
MAUNG OHAN THA AND ANOTHER 
$ — RESPONDENTS. i 
. Benamidar—Right to sue—Suit to enforce agree- 
ment—Real owner unwilling to sue—Maintainability 
of suit. 
‘ d benamidar cannot enforce specific performance 
of an agreement to sell where the real owner is not 
-willing to enforce the agreement. : 
| Second appeal from a judgment of 
‘the District Court, Pegu, in Civil Appeal 
No. 113 of 1928. 
| Mr. Kyaw Htoon, for the Appellant. 
Mr. So Nyun, for the Respondents. 
JUDGMENT.—Maung San Da, the 
' appellant before this Oourt, filed the suit 
out of which this appeal arises for specific 
performance of a contract entered into by 
the defendants and Maung San Da (Ex. 
A). By that agreement the defendants 
admitted having sold a house to Maung 
San Da and stated that they entered into 
the agreement because at that time they 
were unable to go to effect registration. 
There is, therefore, a clear implication that 
the defendants should execute a registered 
deed of conveyance whenever called upon 
. to do 80. 4 i 
The defence was that the defendants 
never intended to contract with Maung 
San Da but with his mother, Daw Me Ya, 
.and that they signed a piece of blank 
, paper which was afterwards filled in with- 
out their knowledge and Maung San Da's 
name put in as the purchaser instead of 
Ma Me Ya's with whom they intended to 
treat. It was also alleged that in any event 
Maung San Da was only a benamidar of 
Ma Me Ya. f 
The first of the two defences raised 
need not be considered at all because it 
‘is an, incredible statement, in view par- 
ticularly of the fact that the agreement 
was attested by two witnesses. 
The second defence was not put in as 
clearly as it might have been, but what 
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was meant is clear enough. Th 
Judge of the trial Oourt gave 
in favour of the plaintiff, but i 
this decree was reversed by thi 
Judge. 

It is urged in this second ap 
even if Maung San Da is a b 
the defendants cannot resist his 
the question whether Maung Se 
or was not, as a matter of fact, th 
dar of his mother, the evidenc 
fectly clear. The money paid | 
the old lady's daughters, to who: 
executants of the agreements wi 
selves indebted was, at their rec 
rowed from a Chettyar on a p 
note signed by Maung San Da 
mother. The mother states in 
that she intended to borrow th: 
that the money was her own; 
she, as a matter of fact, dische 
promissory note. She produced 
charged promissory note, and i 
assumed that she was the one 
thémoney to the Chettyar. She. 
in evidence that Maung San Da 
the execution of the promis: 
because the: Ohettyar insisted on 
so. -It is, therefore, clear that i 
paid to Ma Saw Nyun was the mo 
mother, Daw Me Ya. 

It is possible to argue that D. 
though she paid the money, 
that the benefit of the agreeme 
accrue to her son, but this pr 
is rebutted by Ex. 1 filed in 
Regular Trial No. 84 of 1928, 
Maung San Da admits not only 
money was his méther's, but th 
name was put in asa temporar: 
that is in effect, that he was a ben 
his mother. 

The only point for considerati 
ther the defendants could resis 
if Maung San Da was, as he un 
wae, a benamidar of his mother. 


The rights of a benamidar t 
claims in respect of contracts er 
by kim have been recognized 
Courts in India; except that : 
of immoveable property, some o! 
Courts did not recognize the bi 
right to recover possession. 


- This matter has been set at r 
Privy Council, and, as the law n 
a benamidar can maintain a suit 
of contracts and can maintain 
respect of immoveable property 
is merely a benamidar. This 
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transaction know that the person appear- 
ing as a party to the contract is not 
the real party, and when a defence is 
raised that the party suing is a benamidar, 
the real meaning of that defence is that 
the real owner, or the person really entitl- 
ed „to the benefit of the contract, is not 
willing to maintain the suit to enforce his 
claim, andthat the benamidaris maintain- 
ipg it in spite of the unwillingness of 
the real owner to do so. 

In this case, though the mother who 
gave evidence for the defendants does not 
say so in so many words, it is perfectly 
clear that she was not a willing party 
to the plaintiffs enforcing performance 
of the contract entered into on her behalf. 

The. defence raised, therefore, isa good 
one, and, in the circumstances of this case, 
the plaintiff's suit is on that account bound 
to fail. 

I, therefore, confirm the judgment and 
decree of the lower Appellate Court though 
not for the reasons actually stated by the 


learned Judge. 
The appeal is dismissed with costs. 
A. Appeal dismissed, 


RANGOON HIGH COURT. 
Orvin Ravision No. 231 or 1929. 
August 28, 1929. . 
Present: —Mr. Justice Ohari. 
DAW YWET-—APPLIOANT 
versus 
KO THA HTUT-—RESPONBENT, 
Contract Act (IX of 1872), ss. 18, 10—J oint promisees 
—Suit by surviving partner—Legal representatives of 
deceased partner, whether necessary parties—Civil 
Procedure Code (Act V of 1908), 0. XXX, r. 4—Bur- 
mese Buddhist Law—Husband and wife—Suit by wife 
in respect of joint debt—Succession Certificate, whe- 
ther necessary. t g 
Notwithstanding the provisions of s. 45 of the 
Contract Act, the surviving partner can file a 
suit in respect of a debt due to the partnership 
without joining the legal representatives of the 


deceased partner. 
Under Phe Burmese Buddhist Law husband and 


"wife are partners and on the death of the husband the 


wife can, inher capacity as a surviving partner, 
maintain a suit in respect of a debt jointly due to 
them without obtaining any Succession Certificate or 
Letters of Administration. f 
Ma Paing v. Maung Shwe H paw (1), applied. 
Perianan Chetty v. Armuga Pather (2), followed. 
U Guna v. K Kyaw Gaung (3), not followed, 


writ wauso WUULU UL dXGIUUIL LU ULVIL 
Regular No. 3471 of 1929. 

Mr. Dangali, for the Applicant, 

JUDGMENT.—The plaintiff in the 
suit in the Small Oause Court is the 
survivor of a Buddhist couple. She claim- 
ed to recover a debt due to her deceased 
husband in which she presumably hada 
half interest as the wife. 

The defendant objected to the suit on 
the ground that the plaintiff could not file 
a suit without first obtaining Letters of 
Administration or a Succession Certificate, 

The learned Judge of the Small Cause 
Court held that he was bound by the 
previous practice, which was to insist upon 
the production of a Succession Certificate 
or Letters of Administration by a Burmese 
Buddhist wife or husband when a suit 
was filed in respect of a debt j ointly due to 
them. 

In some of the old rulings of th 
Chief Court of Lower Burma and T 
Judicial Commissioner's Court of Upper 
Burma it was assumed that one ofa Bud- 
dhist couple got the whole estate not by 
survivorship but by succession so far ag 
one-half of the estate was concerned and 
therefore, it was necessary for him or her 
to geta Succession Certificate or Letters 
of Administration in respect of the debt, 

The position of a Buddhist couple as 
regards their proprietary rights has been 
considered in the Full Bench case of 
Ma Paing v. Maung Shwe Hpaw (1). In that 
case it was held that their position was 
analogous to that of & partnership, and 
that all the incidents of a partnership 
which were not obviously inapplicable to 
them because their relationship was not 
a contractual one but a result of status 
might be applied in consideration of their 
rights, proprietary or otherwise, If this is 
so, it follows that standing in the position 
ofa surviving partner, the widow could 
maintain a suit in respect of an asset of 
the partnership, irrespective of the ques- 
tion whether the share of the deceased 
partner belonged to the surviving partner 
orsome body else. In these cases what 
the law recognizes is the right of the 
surviving partner to realize the assets of 
the partnership. Order XXX, r.4, of the 
Code of Civil Procedure, makes this clear, 
but even beforethis provieion of law it had 
been held by the late Ohief Oourt of Lower 
Burma that & partner could maintain a 


(1) 103 Ind. Cas. 568; 5 R. 296; 6 Bur. E 
R.1927 Rang. 209. BA OST 
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a partnership asset without joining the 
legal representatives ofthe deceased partner 
in the suit. Perianen Chetty v. Armuga 
Pather (2). In that case Sir Charles Fox 
dissented from the Calcutta ruling, which 
tock a contrary view, and agreed with 
the rulings of Madras and Bombay. This 
position is made clear in an Upper Burma 
case, U Guna v.U Kyaw Gaung (3). The 
Judicial Commissioner of Upper Burma 
there recognized the position that the 
union of a husband and wife among Burman 
Buddhists should be treated as a par- 
tnership but held that becauss of the pro- 
visions of s. 45 of the Indian Contract Act 
the wife could not sue in her personal 
capacity alone and must, therefore, obtain 
a Succession Certificate in respect of the 
share of the other partner. Buta differ- 
ent view of the applicability of s. 45 of 
the Indian Oontract Act was taken in 
Lower Burmain the case I have cited 
above where it was held that notwithstand- 
ing the provisions ofs. 45 of the Indian 
Contract Act, the surviving partner could 
file a suit in respect of a debt due to the 
partnership without joining the legal 
representatives of the deceased partner. 

Tt, therefore, follows that a Buddhist 
wife can maintain a suit in respect of a 
partnership asset in her capacity as surviv- 
ing partner without any reference to her 
succession to the interest of her husband 
in the asset or debt due to them jointly. 

As this is the sole point on which the 
learned Judge of the Small Cause Court 
dismissed the case I set aside his decree 
and remand the case for disposal on the 
merits. l 


A, Case remanded. 
(2) 4 L. B, R, 99. 
(3) U.B. R. (1892-96), IT, 204. 


RANGOON HIGH COURT. 
Frret OIvIL APPEAL No. 60 or 1929. 

September ?, 1929. 
Present :—Mr. Justice Chari and 

Mr. Justice Brown. 

MA KIN— APPELLANT 
versus 
MAUNG FO MYIT AND oTHERS— 
RESPONDENTS. 
Burmese Buddhist Law—Inheritance—Children of 


younger brother or sister, whether exclude children of 
elder brother or sister. 


though a younger brother or sister would exclude 
an elder brother or sister, children of a, younger 
brother or sister would not exclude children of an 
elder brother or sister, when the deceased leaves no 
brother or sister surviving him. [p. 809, col. 1.] 

Maung Po Thu Daw v. Maung Po Than (2) and 
Maung Ba Gon v. Ma Pwa Thit (3), followed. 

Maung Kyaw v. Ma Tu (1), doubted. 

Under the Burmese Buddhist Law when the heirs 
are all related in the same degree to the propositus 
they inherit each in his own right and not by 
representation, and, therefore, each shares equally 
with all the others. ip. 809, col. 2.] 

First appeal from the judgment of tbe 
Original Side in Civil Regular No. 139 
of 1928. 

Mr. Po Han, for the Appellant. 

Messrs. Ba Maung and Maung Myint, for 


the Respondents. 


JUDGMENT.—The property in dispute 
in this case is the estate of one Daw Pwa, a 
Burman Buddhist, deceased. Atthe time of 
her deatb, she left surviving the plaintif- 
respondent Po Myit and the defendant- 
respondent Ko Tun Gyaw, whoare sons of 
her elder brother, the defendant-appellant 
Ma Kin, a daughter of a younger brother, 
and some grand-nephews and nieces. The 
only question for decision in this appeal is 
as to the shares which the different heirs 
take in her estate. 

The trial Judge has found that the grand 
nephews and nieces take no share, and the 
correctness of this decision has not been 
questioned hefore us. The trial Judgefurther 
found that the three nephews and nieces are 
entitled under Buddhist Law to share in the 
estate equally. Itis against this decision 
that the present appeal is filed, 

It is contended or» behalf of the appellant 
Ma Kin that as she is the daughter of a 
younger brother of the deceased, whereas 
Po Myit and Tun Gyaw are sons of an elder 
brother, she is entitled to the whole estate, 
The claim is based on the general principle 
that inheritance shall never ascend when it 
is possible for it to descend. In volume 10, 
s. 18, of the Manugye Dhammathat, the follow- 
ing passage occurs: 

“When after the death of the parents each 
of the children is established in his own 
house, the law that the property shall not 
ascend is this: Ifafter the heirs have re- 
ceived their share, and established them- 
selves separately, one shall die without 
leaving direct heirs, i.e, wife or busband, 
gon or daughter let the property not ascend to 
the elder brothers or sisters; let the younger 
brothers and sisters only of the deceased 
share it. This is what is meant by not 
allowing the property to ascend,” 


"1211, O. 1030 


, * From this it is clear that a younger 
brother or sister would exclude an elder 
brother or sister. The question we have to 
decide is whether the same principle has to 
be extended tothe case of nephews and 
nieces. It might be argued that as succession 
to an elder brother is held to involve ascent 
of inheritance, the claim of the children of 
an elder *brother also involves ascent of in- 
heritance and that the children of the younger 
brother should, therefore, be preferred to 
them. eBut it is dangerous to go too far 
in making too great deductions from the 
various principles set forth in the Dham- 
mathats, and we think that the question 
must depend on whether nephews and nieces 
are regarded as inheriting in their own right 
or as representing their deceased parents, 
In the case of Maung Kyaw v. Ma Tu (1), 
there were three brothers and sisters. The 
two elder died first each leaving children. 
On the death of the youngest sister without 
heirs, it was held that the children of the 
elder brother and sister inherited per stirpes, 
that is to say, that their claim was not in 
their own right but as representing their 


parents. If this decision were correct, it . 


would be a strong argument in favour of 
the contention put forward on behalf of the 
appéllantin this case, but in view of the 
tecent decisions of this Court, we think it is 
very doubtful whether the decision in Maung 
Kyaw’'s case (1) can now be considered as 
good law. 

In the case of Maung Po Thu Daw v, 
Maung Po Than (2), it was held that where 
the only heirs were grand-children, the 
grand-children were entitled to claim per 
capita and not per stirpes. At page 333* of 
the judgment the following passage 
occurs:— i 

“The balance of probability seems, 
however, to be in favour of the former view, 
since the Burmese system of inheritance is 
based largely on ‘the personal relations 
shown to have subsisted between the 
deceased and the heirs. Where, 
therefore, several individuals stand in the 
same degree of relationship towards 
the propositus, and, presumably, their 
personal connection with the latter was 
the same, there does not seem to be any 
prima facie reason why an only child 
should be favoured over and above another 
who is exactly in the same position except 
that he is one of several born of the same 


(1) U. B. R. (1892-96) II, 189. f 

(2) 83 Ind. Cas. 10; 1 R. 316; A.I. R. 1925 Rang. 
73 (F. B.. 

o *See page of 1 R.—[Ed.] 
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parents. Both of them 'reached the inherit- 
ance'in exactly the same way." 

This case was followed and the prineiple 
extended in the case of Maung Ba Gon v. Ma. 
Pwa Thit (3). The claimants in that case 
were cousins of the deceased and it was held 
that they were entitled to claim per capita, 
that is to say, in their own right and not as 
representing their parents. The principle 
followed in that case was that when the 
heirs are ali related in the same degree 
to the propositus they inherit each in his 
own right and not by representation, and 
that, therefore, each shares equally with all 
the others. 

In this case the three claimants are all 
related inthe same degree, as nephew and 
niece, and following the principle held in 
Maung Ba Gon's case (3) they are entitled to 
inherit in their own right. That being so, 
although had their parents been alive at the 
time of the death of Daw Pwa, the parent 
of Ma Kin would have inherited the whole 
estate, it does not follow that now that the 
parents are dead, Ma Kin would inherit the 
whole of the estate. She does not represent 
her parent, but calims merely as a niece, No 
case has been cited to us in which the 
principle that inheritance should not 
ascend has been carried to the extent we are 
asked tocarry it by the appellant in this 
case. Weare of opinion that the parties 


"must be considered in this case as claiming 


88 nephews and niece and notas representing 
their deceased parents and that the decision 
of the trial Judge that they are entitled to 
equal third shares in the estate is correct, 

We, therefore, dismiss this appeal with 
costs. 


A. Appeal dismissed, 
(3) 107 Ind, Cas. 167; 5 R. 747; A. I. R. 1928 Rang, 
67. 


RANGOON HIGH COURT. 
SPROIAL SEOOoND CIVIL APPEAL No. 86 
or 1929. 

August 19, 1929, 

Present: —Mr. Justice Baguley. 
MAUNG KYWE-—APPELLANT 
versus 
MA THEIN TIN—RzsPoNDENT. 
Burmese Buddhist Law—Divoree—Single act o 
assault, whether sufficient ground for divorce— 
‘Cruelty’, meaning of. 

A single assault by a husband on the wife, which 
was provoked by the wife, isnot a sufficient ground 
for the granting of a divorce toa wife on any 
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. terms j 
are not of a nature to suggest any Hke 


ition of the offence. [p. 812, col. 1.] . 
a aes Po Han v. Ma Ta Lork (2) and Ma Hin 


ng (3), referred to. 
Mee us is not interchangeable with the 


term 'physical violence". Cruelty really depends on 
the state of mind of the person inflicting pain 
rather than the actual infliction of pain. Hence, 
if an assault is regarded as a single act of cruelty, 
‘the assault must in itself be such „as to warrant the 
assumption that the person committing it was indiffer- 
ent to, or pleased with, the pain he was inflicting. 


[p. 811, col. 2.] 


Second appeal from a judgment — of 
the District Oourt, Sagaing, in Civil 
Appeal No. 16 of 1924. 

Mr. Day, for the Appellant. 

Mr. Mitter, for the Respondent. , 

JUDGMEN mT.—Ihe appellant was the 
Jefendant in the trial Court. In that 
Court the plaintiff, Ma Thein Tin, sued 
him for a divorce 
abused her, had threatened to throw a stone 
at her ,had threatened to kill her, had kept 
from her a large part ofthe joint property 
of the marriage and spent it, and had as- 
saulted her on more than one occasion. 
The defendant denied the allegations and 
the trial Oourt found that the quarrels 
that there had been between them were 
not sufficient to justify 8 divorce even as 
by mutual consent. The trial Judge says 
that the plaintiff gives three instances of 
assault, but that only one Is really support- 
ed by evidence and that. this happened aba 
time when there wasa dispute with regard 
to the sale of. some onions: the defendant 
was going to sell them and the plaintiff 
objected to their being sold saying that they 
were wanted for seed; defendant said that 
they had enough onions for, seed, and after 
that the plaintiff seized hold of the bag of 
onions, there was a struggle for possession 
of the bag, and apparently in the end the 
defendant knocked the plaintif down. As 
regards the making away with the joint 
property, the trial Judge found it not prov- 
ed, The trial Court dismissed the suit. 

On appeal to the District Oourt, the 
learned Judge found that there had been 
several quarrels between the parties which 
culminated in an assault or assaults, The 
judgment goes on tosay: “From the testi- 
mony of her witnesses there was a recent 
instance in which the plaintiff was fisted 
and hada bag of onions thrown at her by 
the defendant.” This is the only act of 
ill-treatment which has been definitely 

found as proved by the lower Appellate 
Court. With this finding I am in agree- 


ment, 


when the character and habits ofthe husband 
lihood of a 
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I think that this dispute over the sale of. 
ihe onions did culminate in a struggle of 
some kind; but that struggle began because 
the plaintiff seized the bag of onions and 
tried to wrench ib away from her husband. 
As was only natural, the fighthaving been 
started in this way, the husband overpower- 
ed his wife, and it is most probable that he 
struck her at the end of it. . 

The judgment of the lower Appellate 
Court goesontosay: "At Burmese Bud- 
dhist Law physical assault by thehysband 
on his wife is now considered a matrimonial 
fault, and a divorce on the terms of a 
mutual consent is now allowed to a wife 
on proof of a single act of cruelty on the 
part of the husband," and the learned 
Judge refers to Lahiri's “Principles of 
Modern Burmese Buddhist Law." It is 
always dangerous to refer toa text-book and 


‘not look up the rulings upon which the. 


text-book is based. The quotation from the 


text-book is actually correct, but the state- — 


ment quoted refers to two officially report- 
ed cases. Oneof these is Ma Sat v. Maung 
Nyi Bu (1) and in the whole of this ruling 
I cannot find the word “cruelty”: the learn- 
ed Judicial Commissioner throughout refers 
to “misconduct”, and the particular mis- 
conduct is referred to by the lower Oourts 
as “ill-treatment”. The actual act comp- 
lained of consisted in the husband having 
assaulted the wife and caused her to drop 
her htamein in public. The facts in_.this 
case didnot make it necessary to decide. 
whether asingle act of misconduct or 
cruelty would justify a divorce. In this 
case the defendant admitted that he had 
ill-treated his wife as he had been drink-. 
ing, and that he drank toddy 20 days of 
every month; and it is clear from the judg- 
ment as a whole that it was a case in which 
there had been more than one instance of 
physical ill-treatment. The other case 
referred to is Maung Po Han v. Ma Ta Lok 
(2. Inthisitis laid down by a single 
Judge that a divorce could be granted to 
the wife on the terms of a divoree by 
mutual consent for a single actof cruelty; 
but it is worthy of note that in this case 
the learned Judge disapproved of a pre- 
vious ruling, Ma Hin v. Te Naung (3), in 
which Parlett, J.,stated that “adultery on 
the part of the husband does not alone, or 
even accompanied by a single act of cruelty, 
entitle the wife to 8 divorce," and that 


B. R. 68 


1) 64 Ind. Cas. 957; 4 U. "i 
(9 So Ind. Cas p. BR. 796 Bur, L. T, 


2) 20 Ind. Cas. 674; 7 
134. 
(3) 3 Ind. Cas. 715; 5 L. B, R, 87, ; 


“121 I. O, 1980 


> * Btatement was concurred in by Fox, 0.J. 


It is true that this ruling so far as it refers 
to adultery has been overruled by the case 
of Maungi Hme v. Ma Sein (2; but with 
regard to the question of a divorce being 
allowed for a single act of adultery it does 
not appear to have been overruled, and it 
is a Bench case, nota single J udge case 
“like Matang Po Han v. Ma Ta Lok (2). 

. In an unreported caseof this Court, Ma 
Hla Me v. Maung Po Gyi, Second Civil 
-Appeal No. 110 of 1928, Pratt, J., states 
that Po Han's case (2) is authority for the 
Proposition that a wife may claim a divorce 
as by mutual consent on proof of a single 
act of cruelty on the pari of the husband, 
and that so far as heis aware this ruling 
has never been dissented from, and he is 
satisfied that itis good law. I would note, 
however, that in the ruling in Po Han's 
case (2) it is stated that it ia clear from the 
texts cited in s. 303 of the Kinwun Mingyi's 
Digest that "even where the husband has 
been guilty of cruelty only once, it is open 
to the wife to insist on a divorce and she is 
entitled to get it, subject toa penalty, the 
penalty being that the divorce shall be 
effected as if both parties desired it” A 
reference to s. 303 referred to, does not, in 
my opinion, altogether bear out this state- 
ment. The leading Dhammathat (Manugye) 
only refers to the right to divorce for a 
single act of ill-treatment, if at the same 
time the husband has taken a lesser wife, 
and Manu Dhammathat says the same. 
Chittara is also in agreement with these two 
Dhammathats, while in the same section, the 
Rescript Dhammathat, which according to 
the Digest, isa special amendment of the 
law passed in 1146 B. E., Says that divorce 
should not be granted for the first fault : 
only the guilty party should be admonished. 


The case of Ma Sat v. Maung Nyi Bu (1) 
follows the case of Ma Gyan Y. Maung Su 
Wa (5). The headnote of this case does 
not refer to this point at all, but a per- 
usal of the judgment shows that it was a 
case in which divorce was asked for on the 
ground that the defendant had committed 
more than one act of, ill-treatment. There 
had apparently been a series of assaults 
which had resulted in the parties appearing 
before arbitrators with the result that a 
document was drawn up which amounted to 

‘an agreement that the wife should be en- 
titled to a divorce and to retain all the pro- 


(4, 45 Ind. Cas. 953; 9 L. B. R. 191; 11 Bur. L. T. 
6. = 
&) U. B, E, (1897-01) II, Bud, Law Div. 28, 
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perty if the husband again misbehaved. Ap- 
parentlyjafterthis documenthad been drawn 
up a quarrel took place and the husband 
pulled his wife'shair, boxed her ears and 
kicked her more than once. This single act 
of ill-treatment would of course revive the 
previous acts which had been condoned by 
the execution of the agreement and the 
divorce would naturally follow on the 
ground that there had been a course of ilj- 
treatment, 

Another case that. has been referred to is 
Maung Pyev. Ma Me (6). Here again 
the husband had beaten his wife and 
had also falsely accused her of infidelity 
and there is no question of a divorce having 
been given for one act of physical ill-treat- 
ment. 

It is unfortunate that in {many of these 
cases the word “cruelty " has been used as 


"though it were interchangeable with the 


term “physical violence.” The two, in my 
opinion, appear to be quite distinct. The 
essence of cruelty does not consist in vio- 
lence. “ Oruel” is defined in Chambers’ 
Dictionary as “ Disposed to inflict pain, or 
pleased at suffering : void of pity, merciless, 
savage : severe,” and in the “Concise Ox- 
ford Dictionary,” the word “ Oruel ” is de- 
fined as“ Indifferent to, delighting in, an- 
other's pain." Therefore, cruelty really de- 
pends on the state of mind of the person 
inflicting pain, rather than the actual in- 
fliction of the pain. N aturally, a series of 
assaults which result in pain would warrant 
the deduction that the person inflicting that 
pain was indifferent to the pain that was 
being inflicted ; but if an assault is regard- 
ed as a single act of cruelty, the assault 
must in itself be such as to warrant the ag- 
sumption that the person committing it was 
indifferent to, or pleased with, the pain he 
was inflicting. 

1 entirely agree with the proposition laid 
down by May Oung in his work on Buddhist 
Law, namely, “ there must be at least evid- 


„ence of such ill-treatment as shows that the 


husband is a man of violent tendencies,” to 
which I would add thatthe ill-treatment is 
likely to recur, A divorce is given, not to 
punish a husband for an assault, that is 
provided for by the criminal law, but to 
enable the wife to free herself from a bond 
whieh bids fair to become intolerable. 


In the present case I can see no such de- 
duction warranted. T'here was a rough-and- 
tumble fight, possibly, in which the hus- 
band struck his wife ; but the fight happen- 


(6) U, B, R. (1902-03), II, Bud, Law Dir. 6, 
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ed on the initiative of the wife, because she 
started the whole trouble by trying to wrest 
the bag of onions out of his hand; and 
when an assault is committed under provo- 
cation, one cannot from: the fact of that 
assault argue that it was an act of cruelty 
committed by the person assaulting. In this 
‘ease, nothing whatsoever has been proved 
which would render it likely that the ap- 
pellant would commit any further assaults 
on his wife ; he is a man of good character, 
and the plaintiffs own witnesses testify to 
this: he does not drink and he does not 
gamble ; and the charge that he has left his 
Wife destitute can easily be disproved by 
the evidence of Ma Hnit, the 6th witness 
called by the plaintiff, who says that com- 
paratively recently the plaintiff took a loan 


of Ra. 300 from her without any deed and 


without any security, and the money was 
repaid to her by the defendant. 

T hold that a single assault by a husband 
on the wife, which was provoked -by the 
wite, is not a sufficient ground for the grant- 
ing of.a divorce to & wife on any terms, 
when the character and habits of the hus- 
band,-as in this case are not ofa nature to 
‘suggest any likelihood of a repetition of the 


offence. I donot wish to be regarded as 


differing from the dictum in which the rul- 
ings in Maung Pa Han v. Ma Ta Lok (2) 
and Ma Sat v. Maung Nyi Bu (Y) are usually 
summed up, namely,that 8 divorce as by 
mutual consent may be granted for a single 
act of cruelty, but lam of opinion that a 


‘single act of violence is not necessarily an 


act of cruelty, and T hold that the assault in 
this case is not an act of cruelty, either ac- 
tually or technically. 


I would, therefore, allow this appeal, set 


‘aside the order of the lower Appellate Oourt 


and restore that of the triel Court. As I 
consider that the husband is not entirely 
free from blame, and as the possibility of 


execution proceedings in the future would 


certainly not help towards a reconciliation 
between the parties, I direct that each of 


the parties do bear their own costs through- 
out. 


A. l Appeal allowed. 
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MrscELLANEOUS OIVIL APPEaL No. 131 
of 1929. 
September 11, 1928. 
Present:—Mr. Justice Maung Ba and 
Mr, Justice Brown. 
WOR LEE LONE & Co.—APPELLANTS 


< versus 
V. E.R. M. V. OHETTYAR FIRM.— 
RESPONDENTS. 

Presidency Towns Insolvency Act (II T of 1909), ss. 
9 (e), 12 (D) (c)—Attachment of property for more than 
21 days—Application for adjudication—Limttation— 
Continuation of attachment, whether gives continuous 
or recurring starting point. for limitation. 

Where a debtor's property has been attached for & 
period of 21 daysin execution of a decree for pay- 
ment of money, an act of insolvency is committed 
immediately on the expiry of the period of twenty-one 
days and there is no reeurring or a continuing act of 
insolvency if the attachment continues for more than 
91 days. (p. 814, col. 2.] : 

An application for adjudication of a debtor in re- 
spect of such an act of insolvency must, therefore, be 
presented within three months of the expiry ,of the 


period of 21 days even if the attachment continues for | 


more than 21 days. [p. 813, col. 1.) 
In re Beeston (1) and In re Hyderbhat Husseinbhaá 
(2) , followed. i 
Miscellaneous appeal from an order 
of the Original Side in Insolvency Oase 
No. 150 of 1923. 
Mr. N. M. Cowasjee, for the Appellants. 
Mr. Venktaram, for the Respondents. 


JUDGMENT.—The appellants have 
been adjudicated insolvents on the applica- 
tion of the respondents. The acts of ingoly- 
ency on which the respondents relied in their 
application for adjudication were that cer- 
tain properties of the appellants -had been 
under attachments for not less than 21 days. 
They claimed that rice mill had been attach- 
ed on the 23rd August, 1928, that other pro- 
perties of the appellante had been attached 
on the 6th of November, 1928,and that in both 
cases the attachments were still in force 
min the application for adjudication was 

ed. 

The application for adjudication was filed 
on the 20th of June, 1929, and the contention 
on behalf of the appellants is that the 
acts of insolvency alleged were committed 
more than three months before the applica- 
tion for adjudication and that the adjudica- 
tionshould not, therefore, have been allowed. 

In the case of each attachment it is clear 
that a period of 21 days had elapsed for 
more than three months beforethe presenta- 
tion of the petition. Under s. 12 (1) (c) 
of the Presidency Towns Insolvency Acta 
creditor is not entitled to present an insol- 
-vency petition unless the act of insolvency 
on which ‚the petition is grounded has 
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occurred within three months before t} à 
presentation of the petition. E 

The contention of the appellants in this 
case is that the act of insolvency alleged 
occurred on the expiry of the 21 days 
and that, therefore, the respondents were 
not entitled to present the petition under 
.B. 12. 
The learned trial Judge held that the 
attachments were continuing acts of insol- 
veney and that as they were still in force at 
the time of the application, the application 
was Within time. That this is not the law 
in England is made quite clear in the case 
of In re Beeston (1. The relevant section 
of the English Bankruptcy Act reads as 
follows:— 

of bank- 


“A debtor commits an act 


: Yuptey ifexecution against him has been 


levied by seizure of his goods under process 
in an action in any Oourt,or in any civil 
proceeding in the High Oourt,and the goods 
have been either sold or held by the Sheriff 
for twenty-one days," 

In the case of In re Beeston (1) the goods 
had been seized by the Sheriff and had 
remained in his possession for over a year 
before the application for adjudication had 
been made. 1t was held by the Court that 
the act of bankruptcy was complete 21 days 
after the Sheriff had entered on possession 
and that there was, therefore, no act, of 
bankruptey within three months of the 
receiving order being made. On this point 
Lindley, M. R., remarks at page 631*— 

“Now, is it possible to fairly construe that 
section so as to make continued possession 
for more than twenty-one days either a con- 
tinued act of bankruptcy, or, if it should be 
a succession of periods of tfrenty-one days, 
a succession of acts of bankruptcy? I 
do not think that is consistent with the 
language. We know perfectly well that 
acts of bankruptcy have to be regarded 
critically and carefully. There is no 
such thing as an act of bankruptcy 
except that which the Statute declares to 
be one, and when the Statute says an act 
of bankruptcy is committed if an execution 
has been levied by seizure and the goods 
have been held by the Sheriff for twenty- 
one days, that means that the seizure and 
holding for twenty-one days together are 
esseatial for the consideration of whether 
there is an act of bankrupicy or not. It 
seems to me -it would be straining this 
section beyond all reason to say that there 
was a succession of acts of bankruptcy at 


(1) (1899)'1 Q. B. 626; 68 L. J. Q. B. 344,47 W.R. 
275; 80 L. T. 66; 6 Manson 27. 
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the expiration of every period of tweuty- 
one days, or that there has been one conti- 
nued act of bankruptcy running over a’ 
year and a half” 

In concurring judgment Vaughan Wil- 
liams, L.J., remarke at page 633*— 

“I have only one word to add, and that is 
a word about whether the bankrupt here by 
the seizure and the possession for twenty- 
one days has committed either a continuous 
act of bankruptcy for the whole term of 
Possession, or an act of bankruptcy which 
will be repeated each time that there is a 
fresh period of twenty-one days of posses- 
sion. I have no doubt myself that it is 
one act of bankruptcy; thai it is not a con- 
tinuous act of bankruptcy; and it is not a 
repeated act of bankruptcy on the happen- 
ing of each fresh period of twenty-one days. 

"I entirely agree with all that has been 
said by the Master of the Rolls as to the 
words of the section; but I wish to add one 
observation. Until the recent legislation 
there was no such act of bankrupicy as 
this aet of bankruptcy constituted by seizure 
and remaining in possession for twenty-one 
days or any other time, The act of bank- 
ruptcy was by execution for a certain 


amount followed by sale, and itis that 


which has been extended. One finds here 
in this section two things together and I 
have no doubt myself that if, as the Legis- 
lature intended, the act of bankruptey 
defined in respect of the Seizure and sale be 
one act done at the instance of the execu- 
tion creditor for the purpose of the realiza- 
tion of his security—a security gained by 
seizure—so in respect of the continuing in 
possession theact of bankruptcy is an act 
of bankruptcy which takes its origin at the 
seizure, and whether theseizure be followed 
by sale, or whether the seizure be followed 
by possession for twenty-one days, there is 
only one act of bankruptcy, and, ifthere is 


English Act 
and the Presidency Towns Insclvenoy Act 
and held that the view of the law taken in 
Inre Beeston (1) was the correct view to 
take in construing s, 9 (e) of the Presidency 
Towns Insolvency Act, Section 9(e) of the 


Act reads:— 


» _ (2) 106 Ind. Oas. 36: 52 B, 126; 29Bom. L. R. 1455; 


A. I. R. 1927 Bom. 633. 


*Pages of (1899) 1 Q, B.—[Hd.] 
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“Tf any of his property has been sold or 
attached fora period of not lessthan twenty- 
one days in execution of the decree of any 
Oourt for the payment of money.” 

Itis contended on behalf of the respon- 
dents that the law as laid down in In ré 
Beeston (1) cannot be followed in India 
because of the difference in the wording of 
the Acts applicable. The English Bank- 
ruptey Act provides that the Sheriff shall 
hold the property for 21 days. In the 
Presidency Towns Tnsolvency Act the words 
used are “for & period of not less than 
twenty-one days.” 

. The argument as we understand it is 
that under the Indian Act at the conclusion 
of any period of 2l days or more 
thereis a definite act of bankruptcy on 
which the creditor is entitled to rely for 
the purposes ofs. 12 (1) (c) of the Presi- 
dency Towns Insolvency Act. We are 
unable to accept this view. The Presi- 
dency Towns Insolvency Act was enacted 
after the delivery of the judgment in In re 
Beeston (1). In its general terms it follows 
the English Law as regards this particular 
- act of insolvency. If the Legislature had 
intended to introduce such a change in law 
from the English Law as is suggested here, 
it seems to us that they would have done 80 
clearly and unequivocally. The section as 
drafted merely lays down that if the pro- 
perty has been attached for 21 days or 
more there has been an act of bankruptcy. 
That act is clearly complete at the conclu- 
sion of the 21 days. The same considera- 
tions would apply 88 were applied in the 
case of In re Beeston (1) under the English 


Aet. 
In the Bombay case the learned Judge 


remarks: OP : 
“Having regard to the similarity between 
-the Indian and English sections, in fact 
they are identically the same as 
out above. I think that 
law takenin In re Beeston (1) is the 
correct view to take in construing 
s. 9 (e) of the Indian Act,and that is clear 
if we look to the reason of the rule as 
regards the y 
The reason appears to be that, if a debtor 
is unable to satisfy a decree against him, 
and his property is attached in execution, 
it shows, prima facie, that he is not in a 
position to pay his debts, and, therefore, is 
liable to be adjudged an insolvent in order 
that his property may be distributed 
rateably amongst his creditors. But the 
Legislature provides that a cretain period, 
aiter attachment, should be given to the 
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pointed , 
the view of the ` 


period of twenty-one days. - 
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order to enable him to pay off the debt and 
redeem both his property and his character, 
and that period is fixed both in India and 
England at twenty-one days. It is then 
provided that if the debtor fails to do 80 
within that period, he will be held to have 
committed an act of insolvency. It is, 
therefore, clear that the act of insolvency is 
committed immediately on the expiry of the 
denfinitely fixed period of twenty-one days; 
and just as the English section does not say 
that this becomes a recurring or a cohtinu- 
ing act of insolvency if the attachment 
continues for more than 21 days equally 
so there is nothing in the Indian section to 
that effect.” 

With these remarks we are in general 
agreement. We do not know .why the. 
Indian Legislature used the words “for a 
period of not less than twenty-one days” 
instead of the words “for a period of 21 
days.” But we do not think that it can be 
held that by such a change in the wording 
they intended to introduce a 
difference between the law in force in 
India and the law in force in England. 

Ithas been suggested before us that if 
we hold against the respondents on the 
point that has been argued, we should not 
get aside the adjudication order but should 
remand the case for hearing as to whether. 
the adjudication should be allowed on other 
grounds. It is clear, however, that in the 
application for adjudication the sole 
ground relied on was the attachment of 
the properties, and we see no reason to allow 
the raising of fresh grounds now. 

The result is that we set aside the order 
of the trial Judge adjudicating the appel- 
lants as insolvents and direct that the 
application of the respondents be dismiss- 
ed. The respondents will pay the costs of 
the appellants in each Court, Advocate's fee 
in each Court, 5 gold mohurs. 

A Order set aside, 


radicak ' 


o 


2 


121 I. 0. 1930 


RANGOON HIGH COURT. 
“First O1vin Appears Nos, 95 AND 96 or 1929, 
June 12, 1929, 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. J ustice Maung Ba. 
D. R. SAKLAT anp OTHERS— APPELLANTI 


versus: 
J.HORMASJ EE— RESPONDENT. 


Court. 

An Appellato Court is always reluctant to inter- 
fere with the decision of the lower Court in a matter 
of discretion, but it will interfere if the discretion 
has not been exercised according to the rules of 
Teason and justice. "p. 816, col. 1.] 

Discretion means, when itis said that something 
is to be done within the discretion of the authorities, 
that that something is to be done according to the 
rules of reason and justice, not according to private 
opinion; according to law, and not humour. It is 
to be not arbitrary, vague, and fanciful, but legal and 
regular, [ibid.] 

here a scheme relating to a Parsi trust gave 


2 discretion to the Judge io appoint such person 


Parsi inhabitants who desired to 
Support a particular candidate and the Judge 
ignored the claims of a candidate who was support- 
ed by a large majority of affidavits, on the sole 
ground that he was related to an existing co- 
trustee : 


Held, that the reason alleged was quite insufficient 
for rejecting the opinion of a considerable majority 
of the community and for appointing another candi- 
date. [ibid.] zz 

Firat appeal from an order of the Origi- 
nal Side in Civil Miscellaneous No. 18 of 
1919. 


1 Messrs. Leach and Doctor, for the Appel- 
ants. 

Mr. Vakharia, for the Respondent. 

JUDGMENT.—Mr, B Oowasjee, who 
was a life-trustee of the Pars? Fire Temple 
at Rangoon, under a scheme framed by the 
Ohief Court of Lower Burma in Civil 
Miscellaneous Oase No. 186 of 1919, died 
about the Znd of February last and under 
cl. 26 of the scheme it was the duty of 
ihe remaining trustees or either of 
ihem within one month to apply to this 
Court on its Original Side to appoint & 
person or persons to fill the vacancy. 
Neither of the trustees applied to the 
Oourt within the month, possibly because 
they did not agree as to whom they should 


' nominate, but on the 11th March a number of 


members of the Parsi community, who are 
the appellants in one of the two appeals, with 
which this order deals, namely First Civil 
Appeal No. 95 of 1929, filed an application to 
the Oourt, submitting the name of Mr. A. B. 
Mehta, whois the appellant in the other 
appeal, with which this order deals, as the 
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name offa person considered suitable to fill 
Oowasjee, 
one of the two remaining trustees filed an 
application setting out-the name of Dr. J. 
Hormasjee, the respondent in these appeals, 
as that of a person considered suitable to fill 
the vacancy. On the 15th of March, Mr. N. N, 
Burjorjee, the other trustee filed an applica- 
tion again setting out the name of Mr. A. B, 
Mehta. The Court fixed the 8th April for the 
hearing of the applications and gave publie 
notice of the date 80 fixed. On the 6thof April 
Dr. N. N. Parekh, one of the present appel- 
lants, filed an application Supporting the 
recommendation of Mr. A Mehta as 
suitable for the vacancy and stating that 
Mr. Mehta had the support of 92 out of the 
117 male adult members of the Parsi coma 
munity jn Rangoon. 

Onthe 8th April, that is the day fixed 
for hearing of the applications, affidavits 
supporting the recommendation of Mr. A. B. 
Mehta were filed by Messrs, B, N . Burjorjee, 
J. O Batlivala, D. R. Saklat, Mancherchah 
Manekjee, Lieutenant-Oolonel Tarapore, 
Messrs. Manek Manekjee, D. J. Contractor, 
B. Behramferam, P. H. 
Judge, K.M, Betna, A. Hirjee, M. Burjorjee, 
D. Hormasjee, B.N. Burjorjee and D.J. Kola- 
pore. À number of other applications support 


ing Mr. Mehta's candidature and containing 


also filed. No affidavits accompanied or were 


OW88]ee's nomina- 
When the matter 
came before the Court on the 8th of April, 


the supporters of Mr. Mehta applied for an 
adjournment, but the learned Advocate who 
appeared on the otherside opposed it, and it 

After hearing the parties, the learned 
Judge made an order which js now under 
appeal, He said that Mr. Cowasjee had 
nominated Dr, Hormasjee and Mr. Burjorjee 
had nominated Mr, Mehta,that the original 3 
trustees were related to each other, Mr. N, M. 
Cowasjee,being & nephew of Mr. B. Oowasjee 
and a cousin of Mr. Burjorjee, that Mr. 
Mehta was a brother-in-law of Mr. Burjorjee 
that hedid not think it desirable that the 
trustees should be related to each other, 
that it was necessary in the interest of the 
community that the new trustee should be 
a stranger to the families of the present 
trustees, and that for that reasonhe appoint- 
ed Dr. Hormasjee to be the third trustee in 
the place of Mr. B, Cowasjee. Mr. Mehta 
and his supporters appeal against that 


` decision on grounds that the learned J udge’s 
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‘exercise of the discretion given by the 


scheme was arbitrary and not judicial, that. 


‘there was no good reason for disregarding 
‘the wishes of a majority of the community, 
‘and that there was nothing on the record to 
support the learned J udge’s opinion that it 
was necessary in the interests of the Parsi 
‘community that the new trustee should not 
be related to either of the present trustees. 
An Appellate Court is always reluctant to 
interfere with the decision ina matter of 
discretion, but itis difficult to see how we 
can refuse to interfere in this case. 


It was said by Lord Halebury, L. O., in 
the case of Sharp v. Wakefield (1) to 
which we have been referred, that 
“discretion means when it is said that 
something is to be done within the discre- 
tion of the authorities that that something 
is to be done according to the rules of rea- 
son and justice, not according to private 
opinion...according to law, and not hu- 
mour. It is to be, not arbitrary, vague, and 
fanciful, but legal and regular.” 


In this case the learned Judge undoubt- 
edly had a discretion, since under the scheme 
he was entitled to appoint such person as 
he deemed fit. But the scheme itself pro- 
filing of affidavits of the 
Parsi inhabitants of Rangoon who desire 
to supporta particular candidate for ap- 
pointment, and it was obviously the inten- 
tion of the scheme that the information 
conveyed by those. affidavits should be 
part of the material used by the Court in 
deciding which candidate to appoint. 


: In his judgment in this cage, the learned 
Judge made no reference to the fact that 
the recommendation of one candidate was 
supported by a large number of affidavits 
and that of the other by none, and he made 
no reference to the contents of the affidavits. 
The sole: reason which the learned Judge 
gave for his decision was his personal 
opinion that all the trustees ought not to 
be related to each other, and that it was 
necessary in the interest of the commun- 


it, it seems to us to be an insufficient rea- 


son for rejecting . cl 
opinion ofa considerable majority of the 


- members of the community, and for ap- 


. Q) (1891) A, O. 173; 60L. J. M.O. 13; 55 J. P, 197; 


39 W, Ri, 991; 64 L, T. 180. 


1211. 0. 1930 


pointing a candidate whose candidature 


was not supported by any affidavits rather’ 
than a candidate whose recommendation 
was supported by a large number: 
Respondent's learned Advocate asked us 
to admit at the the hearing of the appeal 
affidavits in support of his candidature, 
but we are of opinion that such affidavits 
should have been filed before the date fixed 
for hearing on the Original. Side of the 
Oourt, and that in view of the fact that 
respondent opposed + the adjournment 
which would have given him and his 
friends a further opportunity for the filing: 
of such affidavits, sufficient reason for the 
admission of such further evidence at the 
hearing of the appeal has not been shown. 
We have accordingly refused to admit any 
further affidavits. : 

It is not seriously suggested that respon- 
dent is personally otherwise than suitable 
to fill the vacancy, and we dispose of the 
matter on the assumption that porsonally 
both candidates are entirely suitable. We 
are of opinion that in the case of such an 
appointment, the wishes of the community 
ought to be considered and that unless there 
is some cogent reason to the contrary thé 
person who has the support of the majority 
of the community ought to be ` appointed. 
We do not consider that the learned J udge’s 
opinion that the trustees ought not to be 
related to each other was sufficient in the 
circumstances of this case to warrant . hia 
disregarding the wishes of the community, 
for the expression of which the scheme 
itself provided. 

We are, therefore, constrained to set aside 
the order of the learned Judge appointing 
respondent toebe trustee, and we appoint 
Mr. A. B. Mehta to be trustee in the 
vacancy caused bythe death of Mr. B. 

Cowasjee. 

. We see no reason why either the trust 
or the respondent should be made liable 
for the costs of these proceedings and 
accordingly we direct that the parties do 
bear their own costs. 

A. Order set aside. 
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ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 85 or 1926. 
October 16, 1429, 
Present:—Sir Shah Muhammad Sulaiman, 
Kr., Acting Ohief J ustice, and Mr. Justice 
Kendall. 

DEO NARAIN SINGH anp OTHERS — 
DErENDANTS —APPELLANT3 
versus 
PHAGU SINGH axp OTHERS—PLAINTIFFS— 
RESPONDENTS, 

Hindu Law—Joint family—M origage-decree against 
adult members —Junior member mot impleaded as 


party— Decree, whether binding on jumior member— 
Presumption of jointness. 


Four brothers belonging to a joint Hindu family ^ 


and their sons executed a mortgage and the mort- 
gagee obtained a decree on the mortgage impleading 
allthe members of the family who had executed the 
mortgage. The legal representatives of a junior son of 
the family who wasnot a party to the mortgage or 
to the mortgagee's suit, sued to redeem their share 
of the property after if had been sold in execution 
of the mortgage-decree: 

Held, that the mortgage-decree and sale were 
binding on the whole family even though the plaint- 


ibid. 
Lal v. Nimman ga. (1), followed. 

he ordinary presumption of Hindu Law is that 
brothers and uncles are joint. [p. 817, col, 2.) 


Letters Patent Appeal against a judg- 
ment of Mr, Justice Daniels, dated the 7th 
July, 1926. 
` Mr. P. L. Banerji, for the Appellants. 

Mr. Mukhtar Ahmad, for the Respond- 
ents. 

JUDGMENT.—Thisis à defendants’ 
appeal arising out of a stit for redemption 
of a mortgage, dated the 22nd of July, 1867, 
executed by four brothers and their sons 
in favour of Ganga Prasad Singh for Rs. 425. 
Bajrang, who was the father of the present 
plaintiffs and who on the findings was alive 
at the time, was not among the executants 
of the deed. But his elder brother Lachh- 
man, his father Ram Sahai and three un- 
cles as well as cousins joined in it. 

A suit was brought on the basis of this 
mortgage-deed and a mortgage-decree was 
obtained on the 22nd of August, 1878, 
against the survivors of the executants. 
Admittedly Bajrang was not impleaded in 
tbis suit. Seven-gandas share which be- 
longed to this family was put up at auction 
on the 18th of N ovember, 1878, and was 
purchased by the mortgagee himself, Sub- 
sequently in 1885 the mortgagee transfer- 
red the share purehased by him at auction 
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to the mother of the contesting defend- 
ants. | 

The sons of Bajrang bring the suit for 
redemption on the grounds that they are 
not affected by the auction sale because 
Bajrang, their father, had not been implead- 
ed in the mortgage suit. The Oourt of first 
instance dismissed the suit, But on ap- 
peal the learned Additional Subordinate 
Judge allowed the appeal and decreed the 
suit for redemption in respect of the plaint- 
iffe’ share in the mortgaged property. 
That decree hes been affirmed by a learned 
Judge of this Court. 


The judgment of the learned J udge sug- 
gests that it was represented to him that 
Bajrang, the father of the plaintiffs, was 
among the mortgagors, and yet he was not 
impleaded in the mortgage suit, As a 
matter of fact, as stated above, Bajrang had 
not joined in the deed at all. That might 
be a possible explanation of his not having 
been impleaded in the mortgage suit, 
The lower Appellate Court found as a fact 
that it was not proved that Lachhman, the 
elder brother of Bajrang, was really the 
head and manager of the family in 1878. 
This finding is a finding of fact and must 
be accepted. But the Oourt has not found 
that the family was not joint in 1878, but 
that its members were separate. As a mat- 
ter of fact in the plaint there was no sug- 
gestion that there was any separation in this 
family in 1878, nor was there any issue 


` framed in the trial Court as regards this 


point. The ordinary presumption of Hindu 
Law is that brothers and uncles are joint. 
It, therefore, seems to us that the finding 
that Lachhman was not proved to have 
been the head and manager of the family 
in 1678 was not sufficient for the claim of 
the plaintiffs to be decreed. 


When the plaintiffs come to redeem a 
mortgage executed by themembers of their 
family other than their father, they must 
assume that at the time the mortgage was 
made the family was joint and the manag- 
ing members had authority to execute the 
mortgage-deed, otherwise their claim would 
be hopelessly out of time. If the family 
was joint in 1867 the presumption is that 
it continued joint till 1878. In that year 
Bajrang had two uncles and an elder bro- 
ther and cousins alive. In the ordinary 
course one of the senior members of the 
family would be the head 2nd the manager, 
One would not expect that a younger bro. 
ther, Bajrang, would be the manager and 
the head where his elder brother and hia 
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uncles were alive. 'Theré was no sugges- 
tion of this kind made in the Court below, 
nor was there any finding that Bajrang 
was himself the head and the manager of 
the family. Similarly there was no sugges- 
tion in the trial Court that Bajrang was 
separate from his brother Lachhman. It, 
therefore, follows that all the adult mem- 
bers of the family who were senior to Baj- 
rang and who had’ executed the mortgage- 
deed were actually impleaded in the mort- 
gage suit. 
deed and was not impleaded in the suit. 
It is impossible to say that Bajrang himself 
was the manager. It, therefore, follows that 
the manager of the family must have been 
one of the senior members who were all 
impleaded. Bajrang was, therefore, fully 
represented in the suit and the mere fact 
that his name was omitted from the array 
of the defendants would not make the de- 
cree null and void as against him. It has 
been held in the Full Bench casa of Hori 
Lal v. Nimman Kunwar (1) that in a mort- 
gage suit against a joint Hindu family in 
which the manager is impleaded, the fami- 
ly is sufficiently represented by him, and 
a suit is not defective by reason of the non- 
joinder of the other members of the family. 
According to the view expressed by Banerji, 
J., in that case it is not even necessary 
thatin that suit against the family the 
manager of the family should be described 
“as such (page 5614). | 

"The main question in this case has al- 
ways been whether the plaintiffs’ father, 
Bajrang, was or was not fully represented 
in the mortgage suit. On the facts as found 


by the lower Appellate Court and as is to. 


be assumed under the ordinary presump- 
tions of Hindu Law Bajrang must have 
been represented. $ 
We are, therefore, of opinion that itis not 
now open to the plaintiffs to claim a re- 
demption of a share in the property which 
n Bold at auction against the family in 
1878. ee 
As the facts do not appear to have been 
put clearly before the learned Judge of 
this Court we would, although allowing the 
appeal and the suit, not.allow the defend- 
ants their costs in this Court. 
The result, therefore, is that this appeal is 
‘allowed, the decrees of this Court and the 
lower Appellate Court are set aside and 
that of the Court of first instance restored 
‘with costs in the Court below. The parties 
will bear their own costs in the appeal be- 
(1) 15 Ind. Cas. 126: 34 A. 549; 9 A. L. J. 819. 
+Page of 34 A.—L[Ed.] ————— ; ; 
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Bajrang had not joined in the . 
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fore the learned J udge of this Oourt and 
in the Letters Patent Appeal. 
4, Appeal allowed. 


ALLAHABAD HIGH COURT. 
. Exgourion First Civin Appaat No, 278 
: oF 1929. 
Oetober 23, 1929. 
Present :—Sir Shah Muhammad . e 
Sulaiman, Kr., Acting Chief Justice and 
zn Mr. Justice Sen. 
Sheikh ABBAS ALI—JupauENT-DEBTOR— 
APPELLANT 
versus 
GULAB RAI—DzonEg-HOLDER 
— RESPONDENT. i 

Limitation Act (IX of 1908), Sch. I, Art. 182— 
Mortgage suit—Compromise decree—Redundant final 
decree—Application for execution—Limitation. 

Acompromise decree was passed in a mortgage 
suit on the 29th June, 1923, providing that the mort- 
gage amount should be paid in 15 months. Upon 
the expiry of the 15 months, the decree-holder applied 
for a final decree which was passed on the 16th Febru- 
ary, 1926, after notice to the judgment-debtor and 
without any objection on his part. The decreo-hold- 
er applied for execution in 1928, and the judgment- 
debtor contended that the application was time-barred 
as the decree of the 29th June, 1923, was itself exe- 
cutable. 

Held; that inasmuch as a final decree had been. 
passed rightly or wrongly and the Court had juris- 
diction to pass, it, the application for execution was 
not barred. 


Execution first appeal from a decree . 
of the Subordinate Judge, Gorakhpur, 
dated the 27th May, 1929. 

Mr. K. Verma, for the Appellant. 

JUDGMENT.—This is a judgment- 
debtor's appeal and arises out of an appli- 
cation for execution which was made in the 
year 192s. 

A compromise decree was obtained . by 
the plaintiff-respondent in a suit for sale 
on a mortgage on the 29th of June, 1923. 
The decree was passed in plaintiff's favour 
for Rs. 5,000 and the decree provided that 
the amount was to be paid by the judgment- 
debtor in easy instalments within 15 
months of the date of the decree. Upon 
the expiry of the period of 15 months the 
decree holder applied for a final decree to 
be passed in his favour. Notice of this 
application was duly served upon the judg- 
ment-debtor but he did not contest the 
application. The result was that a final 
decree was passed on the 6th of February, 
1926. 

The deeree-holder applied for the execu- 
tion of this final decree and it was resisted > 
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by the judgment-debtor on the ground that 
the decree was passed without jurisdiction 
and was, therefore, a nullity. It was con- 
tended that the original decree passed on 


the 29th of June, 1923, was a self-contained ' 
decree which was capable of execution and - 


that the provisions of O. XXXIV, r. 5, Civil 
Procedure Code, did not apply to such a 
decree It was also contended that the 
decree, dated the 99th of June, 1923, waa 
capable of execution within three years 
from the expiry of 15 months and that the 
present application was beyond that 
period and was, therefore, '8tatute-barred. 
It is not necessary to determine whether 
the provisions of O. XXXIV, r., 5, Civil 
Procedure Code, apply to the decree dated 


the 29th of June, 1923. The short ground - 


upon which the appeal can be disposed of 
is that the  decree-holder- rightly or 
wrongly applied to the proper Court for 
preparing a final decree in the case. The 
Court had jurisdiction to entertain the 
application. The judgment-debtor did 
not contest and the Oourt eventually 
passed a final decree. We ara clearly of 
opinion that the decree passed in the case 
was within jurisdiction and was capable of: 
execution. The application for execution 
being within three years of the final 
decree is within time, We dismiss the 
appeal under O. XLI, r. 11, Civil Procedura 
Code, : 

A, ` Appeal dismissed, 
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ALLAHABAD HIGH COURT. 

LRITARS PATENT APPE&L No, 54 oF 1927, 

October 18, 1929, 
Present:—Sir Shah Muhammad 
Sulaiman, Kr., Acting Ohief J ustice, and 
. Mr. Justice Kendall, 
MAN SINGH AND orRERS—DRFENDANTS— 
APPELLANTS 
: versus ° ^ 
RAM LAL alias BHURIA AND OTAERS— 
PLAINTIFFS— RESPONDENTS. 
Hindu Law—Joint family—Morigage suit by some 
members impleading others as pro forma defendants— 
Purchase by plaintiffs in execution of decree, whether 
enures for benefit of pro forma defendants: 

Where some of the members of a joint Hindu family 
obtained a mortgage-decree impleading the other 
members as pro forma defendants and purchased the 
mortgaged property in satisfaction of the decree-debt: 

Held, that the property must be deemed to have ' 
been purchased for the benefit of all the members of 
the family including the pro forma defendants and 
the heirs ofthe latter were entitled to their share in, 
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Letters Patent Appeal against a judgment 
of Mr. Justice Dalal, dated the 8th of March, 
1927, reversing that of the Subordinate 
Judge, Muttra, dated the 3rd of September, 
1924 


Mr. U. S. Bajpai, for the Appellants, 

Mr. N. P. Asthana, for the Respondents. 

JUDGMENT.—Admittedly a mort- 
gage-decree was obtained by some of the 
plaintiffs on the allegation that they were 
members of a joint Hindu family, and the 
other members were impleaded a3 pro forma 
defendants. In execution of that mortgage- 
decree the mortgaged. property was pur- 
chased by the plaintiffs in lieu of the de- 
cretal amount. Within twelve years of that 
date the heirs of the pro forma defendants, 
who were then described as members of the 
joint Hindu family, instituted the present 
suit to recover their share of the property. 
The suit was dismissed by the District 
Judge buthas been decreed by a learned 
Judge of this Court who has come to the 
conclusion that the defendants cannot be 
allowed to go back upon their former 
admission. It seems to us that when the 
property was purchased in lieu of the joint 
decretal amount it was for the benefit of 
the then plaintiffs and the pro forma defend- 
ants. The property must be deemed to 
have been purchased on behalf of all the 
joint decree-holders, The present defend- 
ants’ must be taken to hold tha property 
on behalf of all the beneficiaries. This view 
is supported by the ruling of their Lord- 
ships of the Privy Council in Ganga Sahai 
v. Kesri (1) and subsequent cases, We, 
therefore, think that the decree passed by 
the learned Judge of this Court was right. 
The appeal is dismissed with costs. 

A. Appeal dismissed. 

(1) 30 Ind. Oas. 265; 37 A. 545; 19 O, W. N. 1175; 18 
M. L. T. 203; 29 M. L, J. 329; 2L. W. 837; 13 A. L, 
J. 999; 17 Bom. L. R. 998; 22 Q, L. EH, 508; (1915) M, 
W. N. 713; 42 I. A. 177 (P. O.). 





ALLAHABAD HIGH COURT. 
ORIMINAL APPEAL No. 304 or 1929, 
September 10, 1929. 
Present:—Mr. Justice Young and 
| Mr. Justice Sen, 
EMPEROR--APPELLANT 
versus. 
Pandit NARBADA PRASAD AND ANOTHER 
— RESPONDENTS, B s 
U.P. District Boards Act" (X of 1922), 4, Shan 
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Penal Code (Act XLV of 1860), s.. 168—Member of 
District Board contracting with Board in another 
person's name—Offence— Interest in a contract’, 
meaning of—Evidence Act (I of 1872), ss. 84, 68— 
Account books — Regularly kept’, meaning of—Formal 
proof of regular keeping, whether necessary —Criminal 
trial—Articles in accused's possession—Material evi- 
dence-—False defence incriminating innocent parties 
—Heavy sentence. 

An ‘interest in a contract’ in 8.34 of the U.P. 
District Boards Act means a financial interest with 
profit or hope of profit from the contract as the 
object of the person interested, and this isa matter 


of inference from the factsin evidence in each cas». 


[p. 820, col. 2.] 

"Whether or not books of account have been 
xegularly kept in the course of business within the 
meaning of s. 34 of the Evidence Act is a question of 
fact and this question may be solved by a reference 
to the entries in the books under the Evidence Act 
of 1872; it is not necessary that there Should be 
formal proof that the books were kept in the 
regular course of business. [p. 823, cols. ) &2.] 

Munchershaw | Bezonji v. New  Dhuramsey 
Spinning and Weaving Company (1) and Deputy 
Commissioner of Bara Banki v. Ram Parshad (2), 
referred to. 

Seetion 68 of the Evidence Act is not applicable 
toan account book as itis not required by law to be 
attested. [p. 823, col. 2.1 

The Crown is entitled to rely upon any material 
evidence of anincriminatory character found in the 
house of an accused personas the result of house 
search. P. 822, col. 2.| 

False allegations against innocent and respectable 
persons, of eriminal conspiracy to bring false charges, 
When used as a defence, aggravate greatly the 
original offence. This type of defence is much too 
common in India and where a defence of this 
character is obviously false, that fact ought to be 
taken into consideration in awarding punishment. [p. 
824, col. 2.) 

Oriminal appeal by the Local Govern- 
ment from an order of the Magistrate, 
First Olass, Allahabad, dated the 28th 
of January, 1929. . 

Mr. U.S. Bajpai, Government Advocate 
for the Orown. 

Dr. K. N. Katju and Messrs. A. P. 
Pandey and Gaya Prasad, for the Respond- 
ents. 


JUDGMENT.—Pandit Narbada Pra- 
sad and Jagannath Prasad alias Kunnoo 
were charged before Mr. S. W. Bobb, First 
Class Magistrate of Allahabad, under s. 168 
of the Indian Penal Code, and s. 168/109 
of the Indian Penal Code, for contravention 
of s. 34 of the District Boards Act of 
1922. The Magistrate acquitted both the 
accused. 

Section 34 of the 
reads as. follows: . 

“(1), A member of the Board who, 
otherwise than with the permission in 
writing of the Commissioner, knowingly 
acquires, or continues to have, directly, or 
indirectly by himself or his partner, any 
phare or interest in any contract or employ- 


District Boards Act 
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ment with, by or, on behalf oft 
shall be deemed tohave committed : 
under s. 168 of the Indian Penal O 

An “interest in a contract” wi 
mean a financial interest with profi 
of profit from the contract as thi 
the person interested. This must i 
from the facts in evidence in each 

In the month of January, 
Distriet Board of Banda was sus 
order of the Government. It apr 
after reading ofthe activities of 
in this case, that the Band: 
Board might have been suspend 
with great advantage to the ı 
Banda. The administration of t 
Board was placedin the hands of t 
Magistrate, who appointed Mr. C 
as Official Ohairman of the | 
Ohakarvarti, on investigation intc 
of the District Board, thought i 
request Rai Bahadur Thakur Jag 
a Special Magistrate of Banda, to 
ihe connection of. Narbada Prasa 
been Chairman of the Mau Sub- C 
the District Board, with a contract 
ling one mileof a road in theMau S8 
which had been given to the seco 
Jagannath Prasad. It is to be 
investigation was started offi 
notat the instigation of Thak 
Singh. On the 24th day of M 
Thakur Jaswant Singh had 1 
investigation and made his re 
matter to - Mr. Ohakarvarti. " 
then took the matter in hand, an 
the Local Government sanction 
secution of Narbada Prasad o 
July, 1928. In view of the n 
defence in this case, to which Wi 
hereafter, these dates are imp 
Vishnu Sahai, a First Olass M 
Allahabad, originally comm 
hearing, but, on an application 
being made to the High Court, 
ordered to be transferred to 
Bobb. 

The evidence produced by the 
consisted of:— 

(a) The circumstances SUIT 
grant of the contract to Jagan 
treatment accorded to Messrs. 
Sharif and Gulab Chand who hac 
1927 originally tendered for the 
had their tender accepted by t 
subject tothe sanction of the 
was never granted, : 

(b) The evidence of 13 lab 
were engaged in the construetic 

or in collecting kankar who gt 
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to the effect that they had been engaged by 
Narbada Prasad and paid by him either on 
“the road or at his house. 
: (c) The evidence of 5 cart-men, who said 
that Narbada Prasad had hired their carts 
-and paid them the agreed sums. 

(d) The evidence of 3 boat men, who 
carried the kankar used on the road, that 
their,boats were engaged by  Narbada 
Prasad, and that they were .paid by 
Narbada Prasad at his house, 

The evidence of Ram Kumar, the 
ferry contractor of Rajpur Ghat, who said 
that Narbada Prasad's kankar was con- 
veyed by the boat men, and who gave 
evidence that Narbada Prasad's servant 
used to look after the work, and that Narbada 
Prasad himself used to come as well, and 
that he used to see the workmen at the 
house of Narbada Prasad. He also said 
that Narbada Prasad himself had told him 
that he had taken the.contract. 


(f) The evidence of Munni ‘Lal, whose 


“house was on the actual portion of road 
being remetalled, who said that Narbada 
had told him that he was going to take the 
contract for the road, and that Jagannath 
had told him he had been given a four-anna 
share in it. He also saw the labourers at 
Narbada Prasad's house. He deposed that 


Jagannath wasa man who could not pos- . 


sibly undertake the contract, as his financial 
means were very limited, and. that previous- 
ly to this contract Jagannath had been 
engaged by his brother-in-law ‘at Rs. 15a 
month. 

(g) The evidence of the karpardaz of 
Mohammad Sharif and Gulab Ohand, who 
had originally tendered,for the said con- 
trací. He says that, after the obstacles 
which had been put in the way iof Moham- 
mad Sharif and Gulab .Chand, and at the 
time when it appeared fairly obvious that 
the delay which they were subjected to was 
deliberate, Narbada Prasad one day told him 
on the road that “he wanted to take this 
theka in the name of Jagannath. How have 
you butted in? You give up this or I will 
cause trouble and you will lose”, 

(h) The formal evidence as to the proof 
of the documents of the District Board. 

(i) Police.and search witnesses. 

(J) And, lastly, the very important 
documentary evidence which was discover- 
ed in the search of the houses of Narbada 
Prasad and Jagannath. These documents 
consisted of muster rolle, in which names of 
the labourers on the contract appear with the 
amounts which were paid to them, a cash 

, book consisting of entries from.the 18th of 
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February, 1927,down to the 17th July, 1927, 
setting out the payments made by Narbada 
Prasad for the purposes of the contract, and 
also debiting to the account in favour of 
Narbada Prasad a sum of Rs. 1,800 to 
which we willallude later. This cash book 
is of most vital importance and, in our view, 
itis impossible for any one having this 
evidence before him to come to any other 
conclusion but that Narbada Prasad was 
interested in thecontract within the meaning 
There 
was also a ledger account, which 
extracted from the cash book allthe pay- 
ments made by Narbada Prasad from 
February to July, amounting in all to 
Rs. 2,960-12-6, on account of this 
contract. (The contract price to be paid to 
Jagannath was Rs. 4,995), The cash book, 
ledger, and muster roll were discovered at 
Jagannath's house. Jagannath admits that 
the writings in Muris and the cash book and 
ledger are his. At the house of Narbada 
Prasad was discovered a diary in the hand- 
writing of Narbada Prasad himself, in 
which there were entries which showed 


conclusively that Mahadeo Pandit 
and Sain, who were employed on the con- 
tract, were his servants, and that 


he was in the habit of paying small amounts 
to Jagannath himself, It was admitted 
that Mahadeo and Sain were the servants 
of Narbada Prasad, and it was proved that 
Mahadeo wrote a large part of the accounts. 
A receipt for the sum of Rs, 100, which 
was the deposit made on Jagannath Prasad’s 
tender for this contract, was discovered in 
the pocket of Narbada Prasad. 

With regard to the proceedings of the 
District Board previous to the giving of the 
contract in question to Jagannath in May, 
1928, itis unnecessary for us to set the 
evidence out in detail,as this is all given 
in the record; but there can be no doubt 
that every difficulty was put inthe way of 
Mohammad Sharif and Gulab Ohand, whose 
tender in January was lower than that of 
Jagannath, Orders were given to them by 
the Engineer tostart work in expectation of 
the sanction of the Board ‘in that month. 
An agreement for the contract was executed 
by these contractors in which they agreed 
to finish the road by the end of March, 1927, 
They could not, however, get definite order 
from the Board sanctioning the contract. 
Application after application was made by 
them tothe Board for clear orders (see 
letter from Wazir Beg, dated the 14th 
April, 1927, but no definite reply could be 
obtained by them, Eventually, through 
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expired, these contractors wrote to the 
Board giving up the contract. With 
regard to this, an important letter was 
written by their agent Shahid Husain on the 
27th June, 1927,—one year before this pro- 


` gecution was commenced—to the Engineer 


of the District Board, in which he sets out 


, their complaint and made the definite 


 allegation that “Pandit Narbada Prasad, 


. although this letter was placed ‘before the. 


Chairman, Sub-Committee, Mau, having 
taken the contract in the name of his man, 
took possession of the entire material 
belonging to us”. The Engineer sent on 
this letter to the Ohairman of the District 
Board with a note which dealt only with 
the amount of kankar in Mohammad 
Sharif and Gulab Ohand's bill and made no 
observation upon the very important 
allegation against Narbada. Prasad and 
Jagannath. Itis further to be noted that 


` Ohairman of the Board, no reply was receiv- 
, ed by these contractors, and no denial was 


made of the serious allegations contained 
in the letter. It appears to us that the only 
explanation of this can be that both the 
District Engineer and the Chairman knew 


. the position very well and did not trouble 
. to make a reply. On the 10th of May, 
` Mohammad Sharif retired from the contract, 


and it is not unimportant to note that 
although from January to May the sanction 


` of the Board could not be obtained for 


Mohammad Sharif. and Gulab Chand, in 


24 hours the contract for Jagannath was 


sanctioned. Itis also to be noted that, 
although security for completion of the 
contract had been ‘taken from Mohammad 
Sharif, none was taken from Jagannath. 
We are satisfied that influences behind the 
scene were being used to prevent Moham- 


` mad Sharif and Gulab Chand doing the 


work, and to obtain the 
‘Jagannath, 
` As tothe evidence of the labourers on 


contract for 


_ the road, their evidence was clear and was 


not shaken in cross-examination. It is to 


' be noted that in one or two cases, where 


* demeanour”. 


these witnesses gave partieularly strong 


' evidence the Magistrate put a note at the 


bottom of the evidence of “unsatisfactory 


". The only suggestion in 
cross examination against these witnesses 


. was that they were either. the tenants of 


Thakur Jaswant Singh or of Sheo Kunwar, 


" against whom it was alleged by the defence 
' that the prosecution was entirely due to 
their enmity. It is important to note as 


'. EMPEROR V, NARBSDA PRASAD, 


disgust, and because the date by which they -` 
. had agreed to finish the road had long since 
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regards this allegation that Thakur Jaswant 
Singh and Sheo Kunwar are the big 
zemindars in the neighbourhood and it 
would be only natural that the majority 
of the labourers employed should be their 
tenants. The Magistrate dismisses this 


. class of evidence on the ground that “they 


are men of absolutely no status”, a wholly 
unsatisfactory and unjudicial reason, 

As regards the cart-men, their evidence 
too wasunshaken. Thelearned Magistrate 
dismisses this evidence on the ground that 
on the muster roll found in the house of 
Jagannath their names do not appear, and 
that they were “evidently tutored witnesses. 
As the muster roll apparently deals solely 
with the labourers engaged in the contract, 
one would hardly expect that . independent 
carters would appear on this roll. . 

There is no reason to disbelieye the evi- 
dence of the boat men. 

As regards the evidence of Ram Kumar, 
thelearned Magistrate rejects it on the 
ground that in some case, in which this 
man had given evidence, the Magistrate wbo 
heard the case, and whose judgment is 
exhibited in the record, commented ad- 
versely upon him as a man “who haunts the 
Courtof the Special Magistrate (Thakur 
Jaswant Singh) and liyes by either stand- 
ing security to or by giving .evidence for 
the parties in that Court". It is to be 
noted that the Magistrate who made this 
comment does not give any clue in his 
judgment to the evidence on which he so 
found. Mr. Bobb dismissed this witness 
with the remark “He is evidently another 
hanger on in the Court of the Special . 
Magistrate (Thakur Jaswant Singh)”. We 
will deal with” the allegations against 
Thakur Jaswant Singh hereafter. 

The evidence of Munni Lal appears to us 
to beimportant and reliable, and yet his 
evidence is discarded on the ground that 
“he is Thakur Jaswant Singh’s man . 

Weare satisfied that the oral evidence 


. alone is sufficient to bring home the charge 
_ to the accused. 


With regard to the documentary evidence 
a preliminary objection has been taken by 
Dr. Katju that the account-books Exs. G-18 
and G-20 are not admissible in evidence 
for want of formal proof, It cannot be 
questioned that the Orown 18 entitled to 
rely upon any material evidence of an 
incriminatory character found in the house 
of an accused pereon as the result.oi house 
search. If Exs. G-18 and G-20 directly or 
indirectly connect Jagannath Prasad with 
the offence charged, the fact- that those 
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documents were found in the house of 
Jagannath is itself a circumstance which, 
if unexplained, may seriously tell against 
Jagannath Prasad. It has not been 
suggested in the case that any entries in 
these documents have-been interpolated or 
fabricated. 

Section 43 of Act II of 1855 provided 
tha} “Books proved to have been regularly 
kept in the course of business shall be 
admissible as corroborative but not as 
depende proof 
therein". Act II 'of 1855 was repealed 
and was replaced by the Indian Evidence 
Act (I of 1872). Section 34 of this Act 
runs as follows:— 

"Entries in books of account, regularly 
kept in the course of business, are relevant 
whenever they refer to a matter into which 
the Oourt has to enquire, but such state- 
ments shall not alone be sufficient evidence 
to charge any person with liability”. From 
8 comparison of the two sections referred 
to above, it is manifest that there is a 
material difference between the two and 
the change of expression in the later Act 
is not a mere variant but amounts to & 
substantial alteration in the law. Under 
the former Act, books to be admissible 
had to be “proved to have been regularly 
kept in the course of business." In the 
latter Act, the words "proved to have been" 
have dropped out. The Legislature dis- 
pensed with the necessity of any formal 
proof that the books were 'kept up in 
the regular course of business. It wasa 
matter of intrinsic evidence as to whe- 
ther the books in question were books of 
account and regularly kept in the course of 
business. it was held by Mr. Justice West 
in Munchershaw Bezonjiv. New Dhurm- 
sey Spinning and Weaving Company (1) that 
only such . books as are entered up as 
transactions take place that can be con- 
sidered as books regularly kept in the 
course of business within the meaning of 
8.34 of the Indian Evidence Act. Their 
Lordships of the Privy Council did not 
approve of this ruling and held that it 
gave a much too limited meaning to the 
section [Deputy Commissioner of Bara Banki 
v Ram Pershad (z).] 

The only limitationimposed by the Statute 
is that the statement contained in the 
account-books “shall not alone be suffici- 
ent to charge any one with liability”, If 
the entries stood by alone, without any 

(D 4 B. 576 atp: 

(2) 27 O. 118; 26 


583. 
I. A. 254; 40. W.N. 147; 1 Sar. 
P. O. J. 586 (P. 0). 
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independent evidence such as has been pro« 
duced in this case, the entries could not be 
treated as sufficient evidence to convict 
either Jagannath Prasad or  Narbada 
Prasad. 

Whether or not the books have been 
regularly kept in the course of business 
is a question of fact and this question 
may be solved by a reference to the entries 
in the books. We have examined these 
books of accounts. There are two columns 
on each page relating to the debits and 
credits. The entries are duly dated. 
The cash-book begins on each date with the 
closing balance of the previous date. The 
entries on each sida are totalled at the close 
of the day and the debits and the credits 
tally. There is areference in the cash- 
book to the corresponding entry. in the 
ledger. The entries in the ledger on the 
debit and credit side agree with the entries 
in the cash-book, 

It is clear, therefore, that these docu- 
ments are account-books regularly kept in 
the course of business. 

The value of the entries is corroborative 
and cannot beused as independent evi- 
dence to charge any person with liability. 
It wasso held in Dwarka Das v. Sant 
Bakhsh (8). 

An account-book is not a document 
which is required by law to be attested and 
8. 68 of the Evidence Act has no application, 
The prosecution do not allege that the 
documents have been wholly written or 
have been written in part by any particular 
person except as to the entry which has 
been marked as Ex. G, The prosecution 
have established that the said entry is in 
the handwriting of Narbada Prasad. As 
tothe restof the entries in the account- 
books, 8. 67 of the Evidence Act does not 


apply. . f 
We hold that the documents in question 
are admissible in evidence against Jagan- 
nath Prasad and Narbada Prasad without 
any formal proof. 
* * * * 
It is clear from the above that the evi- 
dence for the prosecution inthis case was 


. overwhelming and that there was really no 


defence to the charge. 

We have already made some comments 
upon the judgment of the learned Magis- 
trate, but in addition he accepted as proved 
the enmity of Thakur Jaswant Singh and 


‘tie conspiracy of Thakur Jaswant Singh 


with Sheo Kunwar on no real evidence, 
He, therefore, held that noevidence by any 
(3) 18 A. 92, 
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tenant of. these two persons could be taken 
into consideration, although he omits to 
note that atleast five of the prosecution 
witnesses were not tenants of either of 
them. Hesaysthat Munni Lal and Ram 
Kumar, ferry contractor, were hangers on 
in the Oourt of Thakur Jaswant Singh 
and, therefore, could not be believed 
and further that the evidence of the mass 
of the prosecution witnesses was that of 
man of "absolutely no status". He men- 
tions the evidence of Shahid Husain who 
gave evidence that Narbada told him that 
he wanted to take the theka in the name of 
Jagannath etc. This important evidence 
(which is not alleged to be tainted with 
enmity) is dismissed with the observation 
that Shahid did not mention this to any 
one. The Magistrate omits to mention the 
important letter of the 27th ofJune, 1927, 
when the allegation that Narbada Prasad 
was the real contractor was made by this 
witness to the Engineer and forwarded by 
him to the Ohairman himself long before 
this case was even contemplated. 

On the other hand, the defence evi- 
dence, negative as it is, he takes to prove 
absolutely that there was no connection 
' between Narbada Prasad and Jagannath in 
respect of this contract. He hardly men- 


tions the very important accounts exhibit- . 


ed in this case. He certainly never deals 
with the obvious inference to be drawn 
Ófrom them. He comes to the conclusion 
that the accounts found in Jagannath's 
house show "that Jagannath was really the 
thekadar and Narbada Prasad was only 
helping him with money"—a perverse find- 
ing. He further says, “This fact (that 
Narbada Prasad was lending money) evi- 
dently gave rise to the rumours that he was 
the thekadar and gave a chance to his 
enemies to trump up a case against him". 
From what we have said, and from the 
record, it is obvious that there was no evi- 
dence to establish the defence of enmity or 
conspiracy, and, therefore, the whole basis 
of the Magistrate's judgment is swept 
away. The Magistrate says that there was 
no reason why the sanction of the Commis- 
sioner could not have been obtained if 
Narbada wanted the contract. We feel 
` gure the Board knew well there was no 
likelihood that the Commissioner at that 
time would sanction the grant of a contract 
to a member of this Board. The Magistrate 
further says thatNarbad a—knowing the law 
—would never tell anyone he was interested 
in the contract. He certainly did so how- 
ever, and the reason may well be that both 
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he and others in Banda did not consider . 
the breaking of this law as a serious mat- 

ter. In some circles a man in the position 

of Narbada is considered foolish if he does 

not take advantage of his opportunities. 

We hope the result of this case will show 

that such conduct involves serious risk. 

We find it impossible to believe that any 
Judge dealing honestly with the evidence 
before him, and being uninfluenced by con- 
siderations other than the evidence, could 
have come to the conclusion at which Mr. 
Bobb arrived. We consider that this 
aspect of the case is extremely serious, and 
we consider it to: be our duty in the inter-. 
est of the purity of the judicial service to 
direct that a copy of this judgment be sent 
to the District Magistrate of Allahabad for 
enquiry into the conduct of the Magistrate, 

We allow the appeal of the Local Govern- 
ment, set aside the order of acquittal of the 
learned Magistrate, direct that Narbada 
Prasad and Jagannath Prasad be arrested 
and that, as regards Narbada Prasad, he, 
serve three months’ simple imprisonment 
and further pay a fine of one thousand 
rupees. As regards Jagannath, we con- 
sider that he was merely a servant of 
Narbada Prasad in this matter and under 
his influence. We, therefore, sentence him 
to one month's simple imprisonment. 
With regard to the sentence on Narbada 
Prasad, we have given him a longer sen- 
tence and a larger fine than otherwise we 
would have done, had it not been for the 
nature of the defence. False allegations 
against innocent and respectable persons of 
criminal conspiracy to bring false charger, 
when used a8 à defence, aggravate greatly 
the original offence. This type of defence 
is much too common in India and it ought 
to be recognised that wherea defence of 
this character is obviously false, that fact 
ought to be taken into consideration in 
awarding punishment, 

A. Accused convicted. 
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. ALLAHABAD HIGH COURT. 
Second Givin APPEAL No. 860 or 1927. 
January 7, 1930. 
Present:—Mr. Justice Sen and Mr. 

Justice Niamatullab. 
DATA DIN-—PLAINTITFF— APPELLANT 
] versus 
Musammat NOHRA—DRFENDANT— 
e  . RESPONDENT. 

‘U.P. Land Revenue Aet (III of 1901), s. 288 
(k)—Partition proceedings—Suit for mere declaration 
of title without affecting integrity of partition proceed- 
ings, campetency of. 

In certain partition proceedings the plaintiffs ap- 

. plied that a separate patti be formed of their share 

together with the share of their brothers widow. 
The widow did not appear and ultimately a separate 
"patti ofthe share of the plaintiffs was formed and the 
share standingin the widow's name was incorpo- 
rated into the mahal. The plaintiffs subsequently 
instituted a suit for a declaration that they were 
entitled tothe share standing in the widow's name 
‘by right of survivorship: 

Held, that the suit wasnot barred by s.233 (k) of 
the U.P. Land Revenue Act as the relief claimed 
did not in any way affect the integrity of the previous 
partition proceedings. 

Lal Behariv. Parkali Koer (1), followed. 

Second appeal from a: decree of the 
Subordinate Judge, Basti, dated the 14th 
of February, 1927, reversing that of the 
Munsif, dated the 14th of June, 1926. 

Messrs. Shiva Prasad Sinha and N. 
Upadhiya, for the Appellant. 

Mr. S. N. Verma, for the Respondent. 

JUDGMENT.—This is an appeal 
by the plaintiffs in a suit. for declaration 
of titleto certain: zemindari property and 
for possession in the alternative. The re- 
lationship of the parties will appear from 
ihe following genealogical table :— 








BAIJNATH 
e. 
Ram Autar Buraj Bali 
| 
-Ram Sanmukh 
= Musammat Nohra, 
| (defendant). 
t 
Data Din, Sat Narain, 
plaintiff plaintiff 
No. 2. No. 1. 


Data 'Din and Sat Narain claimed to be 
the-members of a joint Hindu family with 
Ram Sanmukh, husband of Musammat 
"Nohra defendant. They alleged that Ram 
Sanmukh died in the year 1918 as a 
member of the joint Hindu family and that 
they became owners of the property which 
was recorded in his name by right of sur- 
vivorship and that the name of Musammat 
Nohra was recorded in the revenue papers 
only by way of solatii causa, 
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The suit was resisted on the ground that 
Ram Sanmukh died as a memberofa di- 
vided family, that upon his death his pro- 
perty devolved upon his widow by right of 
inheritance, and that the suit was obnoxi- 
ous to the provisions of s. 233(k) of the Land 
Revenue Act. The first Court held that 
Ram Sanmukh died as a member of a joint 
Hindu family with the plaintiffs, and that 
s. 233 (k) of the Land Revenue Act did not 
bar the suit. It accordingly gave the 
plaintifis a decree. 

. The lower Appellate Court has not gone 
into the question as to whether Ram San- 
mukh died as & member of the joint 
Hindu family with the plaintiffs, but has 
reversed the decision of the trial Court 
upon the ground that s. 233 (k) operated as 
a bar to the suit, 

The property in dispute is situate in 
Mauza Anchraul in the district of Basti. 
Oertain co sharers of this mauza applied 
for partition of their sharesin the revenue 
paying mahal on the 7th of December, 
192:, Proclamation in due course was 
issued unders. 110 of the Land Revenue 
Act against the other co-sharers who did 
not join in the petition, including the 
parties to the present action. The present 
plaintiffs applied that separate patti be 
formed of their share together with the 
share of Musammat Nohra. Musammat 
Nohra, however, did not join in this appli- 
cation, At a later stage—long after the 
expiry of the period which was fixed under 
the proclamation,—Musammat Nohra ap- 
plied that her share might be formed into 
a separate patti. The Assistant Collector 
gave effect to this petition and directed a 
separate patti to be formed. The order of 
the Assistant Collector was reversed ‘on 
appeal. The result was that while a sepa- 
rate patit of the share ofthe plaintiffs was 
formed, the share standing in the name of 
Musammat Nohra was incorporated into the 
bagi manda mahal, : 

lt is difficult to understand how on these 
facte, the plaintiffs' claim could be barred 
bys. 233 (k) of the Land Revenue Act. 
The declaration which the plaintiffs seek is 
that they are the owners of the property 
which stands recorded in the name. of 
Musammat Nohra. The object of this suit 
is not to claim any relief affecting the par- 
tition or union of mahals. Ifthe plaintiffs’ 
elaim is allowed, the only result will be 
that the name of Musammat Nobra will be 
1emoved fromthe revenue records and the 
name of the plaintiffs substituted in her 


-place, leaving the integrity of the partition 
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proceedings absolutely unaffected, This 
.case is in many respects parallel to Lal 
-Behari v. Parkali Koer (1). The rule of 
law laid down therein is directly opposed 
to the view of the lower Appellate Oourt. 

We hold that s. 233 (k) of the Land 
Revenue Act is no bar tothe-suit. 3 

The result is that we allow the appeal, 
set aside the decree of the lower Appellate 
Court and remand the case to that Court 
for disposal of the appeal on the merits. 
Costs here and hitherto should abide the 
result. 

Ay Appeal allowed. 


(D 55nd. ka 22; 18 A. L. J. 110; 2 U. P L, R. (AJ) 
50; 42 A. 309 


ALLAHABAD HIGH COURT. 
Orvit, MisoELLANEOUS Oase No. 779 or 1929. 
January 9, 1930. 

Present :—Justice Sir Shah Muhammad 
' Sulaiman, Kr., and Mr. Justice Kendall. 
BANSIDHAR AND OTHERS —PLAINTIFFS 

PR en 


B. SURAJ PRASAD SINGH— 
DEFENDANT— OPPOSITE Panty, . 
Costs—Reversal and remand—Costs in trial Court and 
in appeal—Separate set of costs, whether allowable— 
Allahabad High Court Rules, Chap. KAT, r. 20. 
Where a decree is set aside on appeal and the suit 
is remanded for trialde novo, the suit continues to 
be the same in the trial Court and the parties are 
. entitled to only one set of costs on accountof the 
hearing before and that after remand in the Court of 
first instance. But the appeal which is filed from 
the decree passed after remand is distinct and sepa- 
rate from the appeal originally filed and the 
parties are entitled to separate costs in respect of the 
appeals. 

Mr. S. S. Shastry, for the Applicants. 

Mr. Shiva, Prasad Sinha, for the Opposite 
Party. 

J UDGMENT.—The main point which 
arises in this application is whether only 
one set or two sets of costs can be allowed 
under the rules on account of the legal 
practitioners’ fees. Bo far as this Court 
is concerned it is quite clear that the appeal 
which was originally filed was distinct and 
separate from the appeal which was filed 
from the decree passed on remand. These 
two being different appeals separate costs 
must be allowed. 

As regards the costs in the Court below 
the decree was set aside by the High Oourt 

“and the suit was remanded for trial de 
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novo. But the suit continued to be tha 
same suit. Under Chap. XXI, r. 20, the 
party entitled under a decree oran order 
to pay costs in a suit by another party 
Shall not be entitled to: any larger allow- 
ance for legal practitioners’ fees in the 
suit, including ‘all proceedings in the 
execution of the original decree, than the 
fees provided in r. 22. It seems to us that. 
as the rule stands the parties are entitled 
to only one set of costs on account of 
both the hearings in the Court belew, viz., 
that before and after the remand. 

We accordingly direct that the decree 
be amended on the following lines:—The 
parties are entitled to the fees paid to their 
respective legal practitioners in the Court 
below up to the maximum taxable 
amount allowable, (only one set of costs 
being taxed for the proceedings before 
and after the remand) provided the 
certificates of fees were duly filed in that 
Court. The costs of both the parties 
should be calculated in the Oourt below on 
this basis. 

Both the parties are entitled to separate 
costs on account of the legal fees for the 
two appeals pending in this High Court 
provided certificates were duly filed before 
those appeals were disposed of. In each 
ease the fees inthis High Court are to be 
calculated on the higher scale. We make 
no order as to costs of this application. 

A. Order accordingly. 


ALLAHABAD HIGH COURT. 
Szgconp Civin APPEAL No. 1156 or 1928. 
January 6, 1930. 

Present: — Mr. J'ustice Dalal. 
NAZIR KHAN AND OTHERS —DBFENBANTS— 
accen 


FAIZ MOHAMMAD KHAN AND ANOTHER. 
—PLAINTIFFS—HRESFONDENTS.  - 

Landlord and tenant— Ex-proprietary tenant—Right 
to cut branches of trees. 

Trees planted by atenant on his holding belong 
to thezemindar and the tenant has no rightto eut 
and appropriate their branches even if he isan ex- 
proprietary tenant. 

Lachman Das v. Mohan Singh (1) and Khan Chand 
v. Chandun (2), relied on. 

Second appeal from a decree of the Sub- 
ordinate Judge, Muzaffarnagar, dated the 
13th of April, 1928. 

Mr. K. C. Mital, for the Appellants. 

Mr. Panna Lal, ‘for the Respondents. , . 
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-JUDGMENT.—The defendants are 
admittedly ex-proprietary tenants of the 


‘land on which the tree grew. The plaintiff 


zemindar complained that the defendants 
lopped off branches of the tree and brought 
ihe wood to their own use, It was con- 


. tended in appeal that the lower Appellate 
.Oourt had not considered: the defendants’ 
, ease that it was necessary for them to lop 


off thé branches in order to protect other 


_trees on the same plot of land and the crops 


of neighbouring fields. This matter has 
bee& considered by the lower Appellate 
Oourt because that Court refused to grant 
the plaintiff an injunction to prevent the 


' defendants from lopping off branches when 


necessary. The real question at issue is 
to whom the wood of these lopped off 
branches belonged. It is not dry wood 


. which has fallen off by itself. The wood 


is living wood, which is part of the timber 
of the tree. The lower Appellate Court has 
rightly referred to the ruling of this Oourt 


. in Lachman Das v. Mohan Singh (1). There 


the whole previous law on the subject 
was referred to and it was held that the 
timber of a tree belonged to the zemin- 
dar when the tree was growing on tenant's 
land and that it made no difference ifthe 
tenant happened to be an ex-proprietary 
tenant who himself had planted the tree. 
This decision was explained by Piggott, J., 
in Khan Chand v. Chandun (2), ‘The 
observation of the learned Judge was: 


: "I'take it to be. established by a number 


of rulings of this Court, of which the cases 
of Lachman Das v. Mohan Singh (1) and of 
Ganga Dei v. Badam (3) may be taken 
as specimens, that the trees planted by 
tenants on their holdings will be the pro- 
perty of the zemindars and the tenants will 
have no transferable rights therein.” This 
will be presumed in the absence of evi- 
dence to the contrary. As the timber be- 
longed to the plaintiff and part of the 
timber was cut off by the defendants they 
ought to have made over the wood to the 
plaintiff and not appropriated it themselves. 
The lower Appellate Court was, therefore, 
fully justified in deereeing in favour of 
the plaintiff the value of the wood which 
was misappropriated by the defendants. 

. I dismiss the appeal with coats. 

A. Appeal dismissed, 
(1) 14 Ind. Cas. 582; 9 A. L. J. 672. 


(3) 24 Ind. Cas. 81.. 
(3) 30 A. 134; 5 A. L. J. 99; A. W. N. (1908) 51: 3 M, 
L. T. 194, 
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ALLAHABAD HIGH COURT. 
Seconp Olvie APPEAL No. 1646 oF 1928. 
October 23, 1929. 

Present; —Mr. Justice Young. 
SHIB SINGH—DEFENDANT— 
APPELLANT 
versus 
JOGRAJ SINGH—PrAINTIFF— 


RESPONDENT. 

Civil Procedure Code (Act Vof 1908), O. II, r. 2 
(8)—Suit against agent for money had and veceived— 
Suit dismissed for want of cause of action—Second 
suit for account, whether maintainable—Splitting of 
claims. 

Where the plaintiff sued the defendant who 
was the plaintiff's agent, for a specific sum of 
money and interest, as money had and receiv- 
ed to the plaintiff's use but the suit was dis- 
missed on the ground that he could not sue a general 
agent fora specific sum of money without asking for 
an aecount, andthe plaintiff then brought a suit for 
accounts and payment for the amount found due: 

Held,thatthe causes ofaction for the two suits 
were different and the second suit was not, therefore, 
barred under the provisions of O. IL v. 2 (3), Civil 
Procedure Code. [p. 828, col. 1.] 

Muhammad Umar Khan v. Amtul Rahim Bibi (1) 
and Monohur Dass v. Baboo Seetul Pershad (2) relied 
on. 


Second appeal from a decree ofthe Dis- 
trict Judge, Budaun, dated the 30th of 
August, 1928, 


Messrs. U. S. Bajpai and G. S. Pathak 


for the Appellant. 


Mr. A, M. Khwaja, for the Respondent. 


JUDGMENT.—This is a defendant's 
appeal. In 1919, the plaintiff was serving a 
term of rigorous imprisonment;in Jail and he 
appointed the defendant as his mukhtar-i- 
am. The defendant acted accordingly, and 
collected monies belonging to the plaintiff 
and also disbursed monies for him. In 
1926 the plaintiff was released from Jail and 
in August of that year the plaintiff dismiss- 
ed the defendant from agency, after 
having demanded, and failed to obtain, 
an account of the monies due to him. In 
March, 1927, the plaintiff sued the defend- 
ant for a specific sum of Rs, 587 and 
interest, as money had and received to the 
plaintiff's use. It was held in that action, 
on authority, that the plaintiff could not sue 
ageneral agent for one specific sum of 
money without asking foran account, and 
the plaintiff's suit was dismissed. The 
plaintiff then brought this suit for accounts 
and payment of the amount found due to 
him. This suit was decreed in favour of 
the plaintiff by both the lower Courts, 
The defendant now comes on second appeal, 
The only point taken by Counsel for the 
appellant in this Court is that O. II, r. 2 (3) 
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applies and that, because of this order, the 
pleintiff's suit is not maintainable. 

Order II, r. 2 (3) enacts that “a person en- 
titled to more than one relief in respect of 
the same cause of action may ‘sue for all or 
any of such reliefs, but ifhe omits, except 
with the leave of the Court, to sue for all 
such reliefs, heshall not afterwards sue for 
any relief so. omitted". It has been strenu- 
-ously contended on behalf of the appel- 
lant. that the.action in 1927 was based upon 

- the same cause of action “as the present 
action and that the plaintiff could have 
claimed the relief he now asks for in 
the ‘previous action, Therefore, it is 
contended he is now barred from claim- 
ing that relief in this action. The 
whole question is whether the two ac- 
tions were based upon the same cause of 
action. In my opinion, they clearly were 
not. The first action was an action fora 
sum of money which the defendant had re- 
ceived to the use of the plaintiff. In order 
to prove his claim in that case the plaintiff 


- merely would have to prove that the defend-: 


ant had received a specific sum of money on 
. the plaintiff's behalf. The present action is 
for accounts, and the plaintiff would have 


to prove that the defendant was his general. 


agent. Itis true that in the previous suit 
the plaintiff set out that the defendant was 


his general agent, but it was quite an un-. 


necessary allegation and wasirrelevant to 
the gah that were then’ to be decided. 
Again, the previous suit was dismissed on 
the ground that on the facts stated by the 
plaintiff mo cause of action was shown 
because, where the defendant was a general 
agent with power to disburse money as well 
as to receive it,a single item of money 
would not be demanded from him without 
an account. It having been, therefore, 
held that the first case disclosed no cause 
of action, it cannot possibly be said that. 
this case is based upon the same cause of 
action. There cannot be any resemblance 
between a “cause of action" and "no cause 
of action.” : . 
Iam confirmed, in my opinion, as to this 
matter by two decisions of this High Oourt. 
One, in the case of Muhammad Umar Khan 
vy. Amtul Rahim Bibi (1) sand the other in 
' the case of Monohur Dass v. Baboo Seetul 
Pershad (2). In the former case the learn- 
ed Judges said: “The plaintiff's cause of 
. action is defined as consisting of every fact 


| (1) 71 Ind. Cas. 965; 45 A. 376; 21 A, L. J. 267; A. I. 
R.1923 All. 311 
(2) 23 W. R. 418; 
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which it would be necessary for the plaint-, 
iff to prove, if traversed, in order to support 
his right to the judgment of the Court...and 
that a test which is valuable in considering 
whether the causes of action are identical 
is whether the evidence which would suffice 
to enable the plaintiff to obtain a decree'in 
both suits in the same”, It is clear from 
what I have said {above that. it would be 
unnecessary to prove the same facts in both 
these cases and it is equally clear that the 
evidence which would suffice to enable the 
plaintiff to obtain a decree in both suits is 
not the same, As regards the latter case 
quoted above, it is laid down there that 
“an action against a general agent, simply 
on the allegation that he has received 
money on account of the principal without 
remitting it to the latter, is not sustainable, 
because the facts stated do not constitute a 
cause of action.it being notalleged that there 
are grounds for believing that the money 
so received has not been disbursed {on the 
plaintiff's account, but misappropriated by 
the agent". This was the allegation in the 
first case, and on the authority of this case 
it is clear that the first case did not dis- 
close a cause of action. It is, therefore, 
clear that the cause of action in both these 
cases cannot be.the same and, therefore, 
O. II, r. 2 (3) does not apply. The appeal 


-is dismissed with costs. 


A. Appeal dismissed. . 


ALLAHABAD HIGH COURT. 

First Orvin APPEAL No. 352 or 1926. 

] October 24, 1929. : 

Present:—Sir Shah Muhammad 

Sulaiman, Kr., Acting Ohief Justice, 

and Mr, Justice Kendall. 
G. I. P. RAILWAY Co. AND OTHERS 

— DergnpaNnTs—APPELLANTS 


versus 
Fıem JUGUL KISHORE-MUKAT LAL 
—PrAINTIFF —RESPONDENT. 

Railways Act (IX of 1890), ss. 72, 80—Risk Note 
B—Deterioration’, meaning of—Loss caused through 
fall of price on account of delay in transit, whether 
deterioration—Liability of railway—Deviatien ‘from 
ordinary route, effect of—Damages—Interest on 
damages—Through booking—Suit for damages against 


both Companies, maintainability of. . f 
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The word ‘deterioration’ in Risk Note B is wide 
"enough to cover depreciation in value on account 
of. a fall in the market price of the goods con- 
signed for carriage. (p. 831, col. 1.] 

Madras Ry. Co., Ltd. v. Govinda Rau (2) and 
Bhagwan Das-Lachhmi Narain v. Bengal Nagpur 
Ry. (3), followed. 


East India Ry. Co. v. Diana Mal-Gulab Singh a) 


and Bengal Nagpur Ry, Co. v. Dillu (4), not fol- 
lowed. 

East India Ry. Co.v. Gopi Krishnakashi Prasad 
(5); distinguished. 

Wilson v. Lancashire and Yorkshire, Ry. (6), re- 
ferred to. f 

A deviation by a Railway Company from the 
ordinary route, puts an end to the protection given 
by the Risk Note Form B. [ibid.] 

Neilson v. London and North Western Ry. (1), Vali 
Mahomed Hamad v. G.. I. P. Ry. (8), London and 
North Western Ry. v. Neilson (9) and Janki Das- 
Gobind Ram v. Secretary of State for India (10), 
followed. 

The party which claims exemption from statutory 
liability on the basis of a special contract must 
satisfy the Oourt that the language on which the 
claim is based is free from all. ambiguity and clearly 
gives the protection. [p. 831, col. 2.] 

Where there is unreasonable delay in the carriage 
of goods and loss is caused to the consignor by a 
fall in the market value, the consignor -cannot be 
called upon to give credit for any profit that he 
might have made subsequent to the taking of the 
delivery of the goods, by postponing their sale and 
speculating on the market. [p- 832, col. 1) 

Jamal v. Moolla Dawood Sons & Co. (13), referred to. 

In a suit for damages for loss caused through 
unreasonable}delay in transit, if a decree is passed 
in favour of the plaintiff for ‘the difference be- 
tween the market price onthe date when the goods 
ought to have arrived and the price on the date 
when the goods actually arrived, the plaintiff may 
be awarded interest on the amount of damages 
from the latter date till the date of the institution 
of the suit; but interest cannot be awarded from 
the former date. [p. 830, col. 1.] 

Under s. 80 ofthe Railways Act a suit for com- 
pensation for loss or deterioration of goods booked 
through over the Railways of two or more adminis- 
trations may be instituted against the Railway 
administration to which the goods were delivered 
or the administration on whose Railway the loss or 
deterioration occurred, but the section does not pro- 
hibit the plaintiff from impleading both the ad- 
ministrations ina suit. [p. 832, col. 2.] 

First appeal from a decree of the Sub- 
ordinate Judge, Bulandshahr, dated the 
30th of March, 1926. 

Mr. Ladli Prasad Zutshi, for the Appel- 
lanta. 

Dr. K.N. Katju, for the Respondent, 

JUDGMENT.—This is an appeal by 
the Railway Oompanies from a decree in a 
suit brought to recover damages on account 
of the fallin the price of the goods asa 
result of an unreasonable delay in delivery. 
Bales of cotton under two separate con- 
signments were despatched by the plaintiff 
from Khurja City for Cotton Depót at 
Bombay on the lst of December, 1923. One 
consignment reached Bombay in time and 
[here is no complaint about it. The second 


Gel. P. RAILWAY 00.1, FIRM JUGUL KISHORE-MUKAT LAL, 


829 


consignment was to besent to Bombay via 
Jumna Bridge (Agra) The consignment 
passed Jumna Bridge and reached Jhansi 
on the 7th of December, 1923, but at that 
station owing to a mistake by one of the 
servants of the G.I. P. Railway instead of 
being forwarded to Bombay it was sent to 
Collectorganj, Cawnpore. It remained there 
for along time till the mistake was dis- 
covered and was ultimately sent to Bombay 
where it arrived in two lote, the bulk 
arriving in Bombay on the 25th of February, 
1924, and four bales arriving on the 24th of 
March, 1924. The delivery was taken by the 
plaintif of these bales within two or three 
days of their arrivals. The plaintiff elaimed 
that there was a fall in the price of cotton 
which resulted in à loss to him and he 
claimed damages as well as interest on 
account of such loss alleging that the loss 
was due tothe wilful neglect and negligence 
of the Company's servants. 

The defendant Companies pleaded that 
there was no wilful negligenee on their 


` part and also urged that they were pro- 


tected under the special contract entered 
into between the parties in the Form of Risk 
Note B. It was further asserted that the 
whole transaction had resulted in a net 
profit to the’ plaintiff and he was not 
entitled to get any damages. The claim for 
interest was also contested. 

The learned Subordinate Judge has 
decreed the claim for damages holding 
that the consignment in the ordinary 
course should have arrived at Bombay on 
the 20th of December, 1923, and that there 
was an unreasonable delay on account of 
the negligence of the G, I. P. Railway 
Oompany's servants. He has further held 
that the prevailing market rate about the 
time when the goods arrived at Bombay was 
Rs. 480 per candy 2. e., two bales. He has, 


- therefore, given the plaintiffa decree for 


the difference in the value ofthe goods 
calculated at the rate prevailing on the date 
when the goods ought to have been deliver- 
ed and the rate that prevailed when the 
goods actually arrived at Bombay. In 
addition to the amount he has given to the 
plaintiff interest on the amount of damages 
from the 20th of December, 1923, till the 
24th of November, 1924, the date of the in- 
stitution of the suit, 

Several points have been urged in appeal 
before us. The first question is whether the 
Railway Company was protected under the 
special contract as contained in Risk Note, 
Form B. The plaintiff despatched the con- 
signment at a special reduced rate and 
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agreed in writing that the said goods may 
be carried in transit, from Khurja Oity 
via Jumna Bridge to Cotton Depót, harmless 
and free from all responsibility for any 
loss, destruction or deterioration of or 
damage to the said consignment from any 
cause whatever except for the logs of a com- 
plete consignment or of one or more 
packages forming part of a consignment 
due to wilful neglect of or theft by the 
servants of the Companies. In this case the 
loss caused to the plaintiff is on account of 
the difference in the prevailing market 
prices between the date when the consign- 
ment should have arrived and the date when 
it actually arrived. It is not suggested 
that there was any inherent deterioration in 
the quality of cotton but on the findings of 
the Court below it cannot be disputed that 
there was a depreciation in the value of the 
goods on account of the fall in the price. 


The first question for consideration before 
us is whether the word ‘deterioration’ in 
the risk note is wide enough to cover 
depreciation in value on account of the fall 
in the market price. On this point the 
authorities are to some extent conflicting. It 
has been definitely laid down by the Lahore 
High Court in the case of Hast India Ry. 
Co. v. Diana Mal-Gulab Singh (1) that a fall 
in the market value is not contemplated by 
the use of the word “deterioration” in such 
note, On the other hand, the case of Madras 
Ry. Co. Lid. v. Govinda Rau (2) is some 
authority for the view that the scope of the 
word “deterioration” is wide enough to 
include sucha case. Recently there has 
been a pronouncement by Mukerji, J., in 
Bhagwan Das-Lachhmi Narain v. Bengal 
Nagpur Ry. (3) decided on the 8th of 
April 1929 (which is yet unreported*) 
that the word "deterioration" does in- 
clude a loss in the value of the goods con- 
signed owing to a delay in delivery. It 
has been supposed by the Judicial Com- 
* missioner's Court at Nagpur in several cases 

"(Bengal Nagpur Ry. Co. v. Dillu (4)) that 
the authority for holding that the word 
"deterioration" does not imply & deprecia- 
tion in value is to be found in the case of 
East India Ry. Co. v. Gopi Krishnakashi 


(1) 85 Ind. Cas. 404; 5 Lah. 523; A.I. R. 1925 Lah, 
2 


55. 
(2) 21 M. 172; 8 M. L. J. 85. 
(3) 119 Ind. Oas. 95; (1929) A. L. J. 859; Ind. Rul, 
(1929) All, 943; A. I. R. 1929 All. 597. 
(4) 88 Ind. Cas. 291; A. I. R. 1925 Nag. 350; 21 N. L. 
R. 78. à 





«Binge reported in 119 Ind. Oas. 95; Ind, Bul, (1929) 
All, 943.— [6d] 
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Prasad (5). In that case, however, the 
decision was not'that the plaintiff should ' 
get a decree for the fallin the price of the 
article but it was held that the delay in 
delivery was so long that the article had 
become unserviceable and the plaintiff 
Should be given a decree for its total value 
with interest, and the goods should remain 
with the defendant Company to be disposed 
of by them, That case is, therefore, not a 
direct authority on this point. 

That the word ‘deterioration’ can connote 
the idea ofa depreciation in value is borne 
out by the use ofthat expression in the 
judgments delivered in Wilson v. Lan- 
cashire and Yorkshire Ry. (6) which have 
been referred to by the learned Judges in 
the Madras case quoted above. In Murray’s ° 
Dictionary as well asin Webster’s Dictionary 
the word ‘deterioration’ is taken to be wide 
enough to mean ‘become lower or impaired 


in quality of value.’ 


An additional reason for holding that 
the word ‘deterioration’ covers the idea of 


‘Cepreciation in value will appear from the ` 


following circumstances. Section 72 of the 
Indian Railways Act, sub-cl, (3) lays down . 
that nothing in the common law in England 


or in the Carriers Aet regarding the res- .. 


ponsibility of common carriers shall affect 


the responsibility of a Railway Administra- ` 


tion and sub-el (1) provides that the res- 
ponsibility for the loss, 
deterioration of animale or goods delivered 
to the Railway Administration to be carried 
by Railway shall, subject to the other pro- 
visions of this Act, be that of a bailee under 
88. 151, 152 and 161 of the Indian Contract 
Act, 1872, and suh-cl. (2) provides that an. 


agreement purporting to limit that respon- : 


sibility shall be in writing and on an 
approved form. Now s.1610f the Indian 
Contract Act lays down that if by the 
default of the bailee, the goods are not 
returned, delivered or tendered at the 
proper time, he is responsible to the bailor . 
for any loss, destruction or deterioration of 
the goods from that time, Itisclear to us 
that the meaning of the word ‘deterioration’ 
in s. 161 which imposes the liability on the 
Railway Company must be the same asin : 
the Risk Note Form B which lays down the : 
special conditions under which the Railway 
Company is protected. In both these 'deterio- 


5) 77 Ind. Cas. 1046; 45 A. 534; 21 A. L. J. 488; : 


AS i994 ATL S. 
(6) (1861) 30 L. J. O. P. 232; 90. B. (N. 9.) 6323; 7 | 

Jur. (N. s.) 862; 3 L. T. 859; 9 W. R. 035; 142 E, R, 

248; 127 R. R S14- - " sie 


destruction or 
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ration’ resulting from a delay in tendering 
he goods is contemplated. Our attention 
has not been drawn to any case of this Court 
which has directly laid down a contrary 
opinion. We, therefore, accept the view 
expressed by Mukerji, J. in the unreported. 
case and hold that the word ‘deterioration’ 
is wide enough to include depreciation in 
value on account of a fall in the price of the 
goods, 

: It followe, therefore, that if the Railway 
Oompanies have carried out their contract 
they wóuld be protected from all liability 
because of the special contract entered into 
between the parties. 

. But thé next point urged on behalf of 
the plaintiff is that the contract between the 
parties contemplated that the goods should 
be transmitted across the ordinary route 
within a reasonable time and that when the 
Railway Company's servants owing to a 
mistake or negligence diverted the goods 
from Jhansi to Oawnpore the route was 
changed and the contract was not carried 
out. It is quite clear that the entire delay 
occurred because the goods were wrongly 
sent from Jhansi to Cawnpore and the plaint- 
iff would not have suffered any loss but 
for this diversion of the route, The question 
which wehave to consider is whether this 
circumstance deprived the Railway Com- 
pany of the protection to which they were 
entitled under the Risk Note Form B. On 
this question of law the preponderance of 
authority is undoubtedly in favourof the 
plaintiff. The Court of Appeal in the case 
of Neilson v. London and North Western 
Ry, (7) laid down that if the goods were 
taken across a different route and loss was 
incurred by the consignor, fhe carrier was 
responsible. That principle was applied by 
the Bombay High Uourt in the case of Vali 
Mahomed Hamad v. G. I. P. Ry. (8) to the 
case of the diversion of route by a Railway 
Oompány. After this case the House of 
Lords affirmed the opinion ofthe Court of 
Appeal [London and North Western Ry. v. 
Neilson (9)]in the case mentioned above and 
their Lordships unanimously accepted the 
viewthat'' where the contract i8 to relieve the 
Company from all liability for lose, damage, 
misconveyance, misdelivery, delay or deten- 
tion of or to such goods (during any portion 
of the transit or whilst left in the Company's 


(7) (1922) 1 K. B. 192; 91 L. J. K. B. 966. 
(8) 67 Ind. Oas. 360; 46 B. 830; 24 Bom. L. R. 316; 
A. I. R. 1922 Bom. 74. 
(9) (1922) 1 A. O. 263; 91L.J. K. B. 680; 127 L. T. 
469; 66 S, J. 502; 38 I. L. R. 653, 
e. e 
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possession to be stored whether the subject 
of a charge or otherwise) the exemption is 
only from liability during the transit and 
when once the goods are diverted from that 
route the protection ends". It was also 
remarked by their Lordships that “where a 
carrier seeks to protect himself from 
liability for the negligence of his servanta 
by exceptions of this far reaching character 
he must dosoinclear and unambiguous 
language, language which will convey to 
persons of ordinary understanding that he 
is reserving to himself a freedom from 
liability, savein the particular cases in- 
dicated, for anything that may happen to 
the goods entrusted to him to be carried to 
any named destination, whether the route 
be or be not indicated.” This case has been 
discussed at considerable length ina well- 
considered judgment by Boys, J.,in the case 
of Janki Das Gobind Ram v. Secretary of 
State for India (10) in which passages from 
the various judgments have been quoted in 
extenso It is, therefore, not necessary for us 
to repeat what has already been quoted and 
reported. Since then the Bombay High 
Court in the case of Laxminarayan Bijeram 
v. G. I. P. Ey. Co. (11) and the Lahore High 
Court in the caseof Secretary of State for 
India v. Dyai Mal-Gujar Mal (12) have 
followed the same rule and held that 
the change from the ordinary route puts 


an end to the protection given by 
the Risk Note. 


The language employed in the Risk Note 
Form B is certainly not so clear as to inform 
the consignor that any loss incurred by him 
on account of delay that may be caused by 
sending the goods along a wrong route 
would not make the Company at all liable. 
If theidea was to exempt the Oompany 
irom responsibility even in such a case it 
should have been expressed in clear and 
unambiguous language. The party which 
claims exemption from statutory liability 
onthe basis of a special contract must 
satisfy the Oourt that the language on 
which the claim is based is free from all 
ambiguity and clearly gives the protection. 

In view of the preponderance of authority 
in favour of the plaintiff we must hold 


(10) 85 Ind. Cas. 174; 22 A. L. J. 1020; A, I. R. 1925 
All. 10; L. R. 6 A. 72 Oiv.; 47 A. 234. 

(11) S0 Ind. Cas. 256; 26 Bom. L. R. 285; A. IR. 
1924 Bom. 380. 

(12) 114 Ind. Cas. 56; A. I, R. 1998 Lah, 899; 
ur Rul. (1929) Lah. 216; 10 Lah, 537; 30 P, L, R, 
t 26. 
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that that protection ceased to be operative 
as soon as the goods were taken 
out of their ordinary route. 

The next point urged on behalf of the 
Railway Companies was that there was no 
clear finding and at any rate there was no 
satisfactory evidence to show the actual 
market rate after the 27th of December, 
1973, The evidence on this point was all 
one-sided. Jamna Das-Ram Das, a witness, 
proved that on the 19th of February, 1924, 
the rate was Rs. 480 per candy and he was 
able to show an entry in his sauda book 
for that date. He also stated that he him- 
self sold Dhuri cotton which is similar to 
Khurja cotton at Rs. 480 per candy on the 
4th March, 1924. Although the witness 
Kishan Lal was not able to show any 
entries in his account books after the 27th 
of December, 1923, showing the rate at 
which goods were sold or purchased by 
him hedid state that the rate between the 
19th of February, 1924, and the 24th 
of February, 1924, was between Rs. 475 
and Re, 480 per candy. He further stated 
that there was no variation in the market 
rate of Khurja cotton between the 18th of 
March, andthe 31st of March, 1924, and 
that the market was steady at Rs. 470 per 
candy. Another witness Dayaji also said 
that on the 10th of March, 1924, the rate 
of Khurja cotton was Rs. 465 per candy, 
The evidence was all one-sided and the 
Railway Oompany did not attempt to 
produce any evidence to the contrary. 
The learned Subordinate Judge on a 
consideration of the evidence came to the 
conclusion that Rs. 480 should be accepted 
as the prevailing market rate between 
February and March, 1924. We see no 
reason to interfere with that finding. 


The other findings that in the ordinary 
course the maximum period during which 
the goods ought to have been delivered 
was 20 days and that on the 20th of 
December, 1923, the market rate was 
Rs, 500 per candy have not been challenged 
before us. The amount of damages accept- 
ed by the Court below representing the 
difference between the market value on 
. the datewhen the goods ought to have 
been delivered and the dates when they 
arrived at Bombay is, therefore, correct. 

We agree with the Oourt below that the 
plaintiff cannot be called upon to give 
credit for any profit that he might have 
made subsequent to the taking of the 
delivery.of the goods, by postponing 
their sale and speculating on the market. 
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Had he suffered any further loss he could 
not have made the Company liable for it:* 
Jamal v. Moolla Dawood Sons & Co, (18). 

Thé next point on behalf of the Oompany 
is that thelearned Subordinate Judge has 
wrongly allowed interest on the amount of 
ascertained damages. It seems tous that 
this contention is partly correct. When 
the learned Judge gave the plaintiff a 
decree for the difference between the 
market price on the 20th of December, 1923, 
and the price in February, 1¥24, he should 
not have given a decree for interest on this 
amount. The difference in the prices re- 
presents the full amount of compensation to 
which the plaintiff is entitled under e. 73 of 
the Contract Act. But the interest on the 
amount so assessed from the 24th of March, 
1924, till the date of the institution of the 
suit represents the further loss suffered by: 
the plaintiff on account of the delay in the 
payment of the amount due to’ him and it 
could certainly have been awarded to him 
as compensation calculated on the basis of 
interest. 

The last point urged on behalf of the 
Company is that under e. £0 of the Indian 
Railways Act the plaintiff had the option 
of suing either the E. I. Ry. to which the 
goods were delivered or the G. I. P. Ry. 
on whose Railway the deterioration occurred 
It seems to us that although s. tO gives 
the plaintiff that option it by no means 
prohibits him from impleading both the 
Companies in a suit. Indeed in many cases 
it may be difficult for the plaintiff to know 
before the institution of the suit on which 
line the loss actually occurred. "There is, 
therefore, no good reason for holding that 
the plaintiff could sue only one of the two 
Companies and not botb. 

We accordingly allow this appealin part, 
modify the decree of the Court below to 
this extent that we disallow the amount of 
interest given to the plaintiff from the 
90th of December, 1923, til the 25th of 
February, 1924, and uphold the 
rest of the decree. The Railway Companies 
will bear their own costs and pay those of 
the plaintiff. 

A. Appeal allowed in part. 

(13) 31 Ind. Cas. 949; 14 A. L. J. 89; 20 C. W. N. 
105; 30 M. L. J. 73:19 M. L. T. 80; 3 L. W. 181; 
23 O.L. J. 137; (1916) 1 M. W. N.70; 18 Bom. L. 
R. 315; 43 O. 493; 9 Bur. L. T. 8; 48 I. A, 6 
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_ MADRAS HIGH COURT. 
O&RrMINAL Revision Oas No. 273 or 1 929. 

URIMINAL REVISION Permon No, 243 oF 1929, 
October 11, 1929. 

Present: —Horace Owen Compton Beasley, 
Ohief Justice and Mr. Justice. Cornish. 
MUTHUSWAMI SERVAIGARAM AND 

ANOTHE&—PETITIONERS 
. versus 

THANGAMMAL AYYAR-RESPONDENT, 

Criminal Procedure Code (Act V of 1898) as amend- 
ed by Act XVIII of 1928, ss. 144, 485—Order under 
s®144, whether judicial—Revision to High Court 
under s. 485, whether lies—Omission of cl. (3) ins. 
435, effect of—Revision after expiry of two months 
from date of order, whether permissible. 

Orders unders. 144, Criminal Procedure Code, 
which arein force only for 2 months cannot be revis- 
ed by the High Court after the lapse of the two 
months. [p. 833, col. 2.) 

Every act done by a Magistrate in pursuance of 
the powers given to him by s. 36 and Sch. III, Cri- 
minal Procedure Oode, is done by him as a'Court and 
both under the old Code and under the present Code 


urgent orders under s. 144, Criminal Procedure Code, : 


passed bya Magistrate are in their nature “ judicial 
proceedings”. [p. 836, col. 2.] 

The effect of the omission in the amending Act of 
1923, of cl. 3 of s. 435 of the Code of 1898,is that the 
ban upon the High Oourt's powers of revision of orders 
under s. 145 under the earlier Act, has been removed 
andthe High Court has now power to revise such 
orders under s. 435, Criminal Procedure Code, itself. 
[p. 837, col. 1.] 

Oase-law considered.] 

Vedappan Servai v. Perianan Servai (7), dissented 

rom. 

Petition under ss. 435 and 4390f the 
Oode of Oriminal Procedure, 1898, and s. 107 
of the Government of India Act to revisethe 
order of the Oourt of the Additional District 
Magistrate, Tanjore, dated the 23rd Febru- 
ary, 1929, in M. C. No. 4 of 1929, 

Messrs. K. S. Jayarama Iyer and S. 
Rangachari, for the Petitioners. 

Mr. M.S, Sankara Iyer, for the Respon- 
dent. : 
The Public Prosecutor, on behalf of the 
Orown. f 

ORDER.—The Criminal Revision Peti- 
tion has been posted before us for a deci- 
sion upon two preliminary points. 


The facts are that the Sub-Divisional Ma- 
gistrate of Pattukottai in exercise of his 
powers under s. 144, Oriminal Procedure 
Code, directed the petitioners to vacate the 
Nagaram palace building forthwith on the 
ground that the occupation caused annoy- 
ance and obstruction to the zamindarini 
and was likely to cause an immediate dis- 
turbance of the public tranquility and a 
riot. In accordance with this order the 
palace was vacated and an application. was 
subsequently made under sub-s, (4) of 
a, J44, Oriminal Procedure Code, to the 


53 


MUTHUSWAMI SERVAIGARAM V, THANGAMMAL AYYAR, 


833 
Additional District Magistrate cf Tanjore 
to rescind the order of the Sub-Divisional 
Magistrate of Pattukottai. This applica- 
tion he rejected. The original order was 
dated the 23rd January. On the 23rd Feb- 
ruary, the petitioners then presented this 
revision petition. When it came on for 
hearing before Reilly, J., in view of the 
question raised, namely, whether the High 
Court has power to interfere in revision 
with orders under s. 144, Oriminal Proce- 
dure Oourt and the importance of that ques- 
tion, he directed that the petition should 
be heard by a Bench of two Judges. An- 
other question raised before him was whe- 
ther the petition is out of time because 
orders under s. 144, Criminal Procedure 
Oode, are in force only for two months. 
This question also has been left for this 
Bench to decide. 

Dealing with the latter question, first on 
the assumption that the Sub-Divisional 
Magistrate acted within his jurisdiction in- 
passing the order, it cannot be questioned 
that, as the two months have now elapsed 
since the order was passed, the High Oourt 
has nothing to revise. The question as to 
whether or not the Sub-Divisional Magis- 
trate has jurisdiction to make the order is 
one of the matters raised in the petition 
but we are not disposing of that question 
here as that is not one of the preliminary 
questions we have to decide. Insview of the 
fact that the High Oourt has now no order 
to revise the determination of the larger 
and more important question as to whether 
such orders are revisable would be unnes 
cessary but for the fact that two petitions 
which came on recently for hearing before 
Anantakrishna Iyer, J., were ordered to 
stand over pending the.decision by us of 
this point and we accordingly allowed the 
matter to be argued. 

It is necessary, first of all, to trace the 
history of ss. 144 and 435 of the Oode of 
Criminal Procedure. In the Code of 1861, 
8. 62 corresponds to the present s. 144 and 
8. 404 corresponds to s. 435. Section 404 
reads as followa:—"The Sudder Court may, 
on the report of Court of Session or of a 
Magistrate, or whenever it thinks fit, call 
for the record of any criminal trial or the 
record of any judicial proceedings of a Ori- 
minal Court, other than a criminal trial, in 
any Court within its jurisdiction in which it 


‘shall appear to it that there has been error in 


the decision on a point of law,or that a point 
of law should be considered by the Sudder 
Court, and may determine any point of law 
rising out of the case, and thereupon pees 


B34. 


such order as the Sudder Oourt shall deem 
right.” The earliest decision upon the point 
we have to decide was under the Code of 
1861 and that is Abbas Ali Chowdhry v. Il- 
lim Meah (1). That was a decision ofa 
Full Bench of the Calcutta High Oourt 
which decided Phear, J. dissenting, that an 
order passed by a Magistrate under s. 62 of 
the Oode of Criminal Procedure is not of 
ihe nature of a judicial proceeding and, 
therefore, cannot be interfered with by the 
High Oourt under s. 404 of that Code. 
Couch, C. J., in his judgment on page 51* 
in referring to s. 62 says, “The language of 
it seems to point out that i& was intended 
to give the. Magistrate a power to be ex- 
ercised with the utmost promptitude; and 
ifheshould make an order which he had 
no authority to make, and the party on 
whom thas order is made should not obey 
it, and be convicted, its legality may then be 
tried, That is the ground upon which I 
have always been of opinion that this 
is not a judicial proceeding." In the Code 
of 1872 s. 518 corresponds to s. 144 of the 
present Code and s. 520 states that orders 
made under s. 518 are not judicial proceed- 
ings. This latter section was obviously the 
result of the decision of the Full Bench of 
the Calcutta High Court already referred 
.to. Under the Code of 1872 we have two 
decisions upon this point, namely,Elavarisu 
Vanamamalai Ramanuja  Jeeyarswami 
y. Vanumamalai Ramanuja Jeeyar (2) a 
decision of Innes and Muthuswamy Iyer, JJ. 
in which it was held that proceedings under 
s. 518 of that Code are not revisable by 
the Courts as Such orders were expressly 
declared in that Court to be not judicial 
proceeding and Sundram Chetty v. Queen 
(3) where at , p. 222] Sir Oharles 
Turner stated, “It should always be 
borne in mind that orders under s. 518 
of the Code of Oriminal Procedure, 1872, 
are not judicial proceedings, and if the High 
Court has power to correct them other- 
wise than indirectly, which is doubtful, that 
power can rarely be exercised in time to 
prevent hardship. The law in sanctioning 
this imperfectly controlled power is careful 
to provide it shall be committed only to 
Magistrates whose discretion is presumably 
guaranteed by their responsible position or 
by selection.” 

The next decision is one under the 
Code of 1882 and it is a decision 


strongly relied upon by Mr. Jayarama Iyer 
(1) 14 W.R. Or. 46. 
E 3 M.354; 2 Weir 90; 6 Ind, Jur. 29. 
(3) 6 M. 203; 2 Weir 77. 

, *Page of 14 W.R. Or.—[Ed.] 
Page o£ 6 M, —[Ed.] 
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in support of his argument that proceed- 
ings under s. 144 of the Code are judicial 
proceedings. That is  Queen-Empress v. 
Tirunarasimha Chari (4)in which it was 
held by Sir Arthur Oollins, C. J., and 


Parker, J., that a Magistrate making 
anenquiry before issue of an order 
under s. 144 of the Code is acting 


in astage of a judicial proceeding and 
has therefore jurisdiction to direct the pro- 
Secütion of a witness for giving false evi- 
dence before him at such enquiry. Under 
the Oode of 1882, differing from the Oode 
of 1572, proceedings under s. 144 were stat- 
ed to be not proceedings. In that case Sir 
Arthur Colline stated, “The difficulty arises 
from the variation in language between 
g. 297 of the old Code and s. 435 of the pre- 
sent Code. Under the old Code powers of 
revision were granted to the High Court in 
judicial proceedings only, and the enacting 
of s. 520 would seem to imply that, but for 
that section orders under s. 518 would be 
‘judicial proceedings.’ Section 435 of the 
present Code enables the High Oourt to call 
for the record of ‘any proceeding before any 
inferior Oriminal Oourt,’ and, therefore, 
order undere. 144 would certainly be subject 
to revision were it not for the proviso in the 
3rd clause of thesection. Under s. 40f the 
‘present Code ‘judicial proceeding’ is 
defined to be ‘any proceeding in the 
course of which evidence is or may be 
legally taken.’ It seems to us impossible to 
deny that a Magistrate acting under 
s. 144 may legally take evidence before 
issuing an order...... From this it would 
appear that both under the old Code and 
under the ‘present Oode these urgent 
orders were regarded as in their nature 
‘judicial proceedings’ the only difference 
being that, whereas under the old Code 
B. 520 somewhat inaccurately declared them 
not to be judicial proceedings for the 
purpose of ousting High Court powers of 
revision under s. 297, the present 
Code equally bars the High Court's juris- 
diction without making an _ illogical 
declaration." Sir Arthur Ooliins, therefore, 
took the view that when in the Code of 1672 
proceedings under s, 518 were declared not 
to be judicial proceedings, it was not 
because they were not judicial proceedings 
but because it was intended to prevent these 
orders made upon sudden emergencies from. 
being the subject of revision and the Code of 
1882 by stating that they were not proceed- 
ings more accurately describedthem. The 
next Code to be considered is that of 1898 
and it is similar to the Code of 1882 in that 
`. (4) 19 M; 18; 2 Weir 891; 5 M, L, d 249, . 
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by suh-s. (3) of s, 435 orders made under 
8. 144 are not proceedings within the 
meaning of s. 435. On the 1898 Code there 
is a decision in Arunachalam Pillai v. 
Ponnuswami Pillai (5) of Sadasiva Iyer and 
Napier, JJ.,:which - is strongly relied upon 
by Mr. Jayarama Iyer in support of his 
argument. In that case it was held that 
the High Oourt has no appellate or revisional 
power to interfere with the orders of a 
public servant except in so far as they are 
orders passed by the public servant in his 
: capacity of a Court subordinate to the High 
“ Court and that an order passed by a Sub- 
Magistrate under s. 144 of the Criminal 
Procedure Code is an order made by him 
in hiscapacity as a Court and he is also 


acting as a Court when he grants 
or refuses sanction for a prosecution 
for the disobedience of such order. 


In that case the 
8. 144 of the Code had been disobeyed but 
the Stationary Sub-Magistrate passed an 
order refusing sanction to prosecute the 
person who had disobeyed the order and 
Napier, J., on page 424* says, “we are clear 
that the Stationary Sub-Magistrate in pass- 
ing this order refusing sanction was acting 
judicially, for the original order which it 


was alleged was disobeyed was an order pass- ` 


ed under s. 144, Oriminal Procedure Code. 
These orders have always been treated as 
judicial orders and we cannot separate the 
authority issuing the order from the authori- 
ty granting sanction for disobedience of it." 
When Napier, J., stated that these orders 
have always been treated as judicial orders 
he was referring to the numerous cases to 
which our attention has been drawn where 
the High Court has interfered with orders 
passed under s, 144 of the Code on the 
ground that the Magistrate had no jurisdic- 
tion to pass such orders, The High Court 
obviously could not in the face of the Code 


revise those orders but interfere on the: 


question of want of jurisdietion alone under 
8. loofthe Oharter Act and s. 107 of the 
Government of India Act. As he points 
out in his judgment, the High Courts could 
have no appellate or .revisional power 
if the Magistrate acts administra- 
tively and it is only where he acts 
judicially that the High Oourt can 
possibly interfere under the Oharter Act 
or the Government of India Act. We have, 
therefore, this position that the High Court 


(5) 48 Ind. Cas. 878; 8 L. W.422; (1918) M. W. N. 
24 35 M. L. J. 454; 24 M. L. T. 396; 20 Gr. L. J. 78; 


2 M. 64. 
e "Pago of 8 L, W,—[Ed.] : 
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has always been acting underits inherent 
powers and interfering with Magistrates 
who have acted under s. 144 without juris- 
dietion but has been expressly prevented. 
from revising the orders of these Magistrates 
under 8.435. It is argued from this by Mr.. 
Jayarama lyer that it was not because such. 
orders were not in the nature of judicial 
proeeedings that the power of the High 
Court to revise them was ousted but because . 
it was undesirable that the discretion of 
Magistrates acting very often ona sudden. 
emergency should be revised by the High.. 
Court and that whereas in 1872 such “pro~ 
ceedings were said not to be judicial pro- 
ceedings” in 1882 they were said not to be- 
proceedings within the provisions of s. 435°: 
and the ‘same under the Code of 1898, that : 
bar to the High Court has now been remov- 
ed by the Code of 1923 where sub-s, (3) of 
8. 435 has been omitted. 

We now come to the Code of 1923. But. 
before doing so thereis another case to 
which reference has been made which, - 
although it was decided in 1923, was before. 
the Code of that year came into force, That - 
is Nataraja Pillat v, Rangasami Pillai (6) 
a decision of Ayling and Ramesam, JJ. : The 
facts in that case were that alSub- Divisional 
Magistrate passed an order under s, 144, 
Oriminal Procedure Code, prohibiting 
certain persons from interfering with a 
religious ceremony. On disobedience of. 
that order he sanctioned their prosecution. 
for an offencs under s. 188, Indian : Penal: 
Code, and it was held that the Magistrate. 
was not, when passing the [order under. 
s. 144, Oriminal Procedure Code, acting as. 
Court within the meaning of cl. (7) of 8, 195. 
of the Oriminal Procedure Oode, but was. 
only acting as a public servant and hence 
the proper appellate authority to revoke 
the sanction was not the Sessions Court but: 
the District Magistrate as provided by cl. 6. 
of s. 195. The decision of Sadasiva Iyer and. 
Napier,JJ.,in Arunachalam Pillai v. Ponnu- 
sami Pillai (3) wasnot followed. The Court 
followed the Oaleutta Full Bench case and 
also relied on Sundaram Chetty v. Queen (3). 
But that was a decision under the Oode of 
1872 which expressly stated that proceedings - 
under the corresponding section tos, 144 
were not judicial proceedings and the Full 
Bench in that case could not possibly, 


-therefore, have held that the proceedings 


were judicial proceedings. Moreover, the 
judgment in Nataraja Pillai v. Rangasami 
(6) 72 Ind. Cas. 536; 47 M. 56; 44 M, L. J, 328; 1923) 


M. W. N. 240; 17 L. W. 409; 32 M, L, T 214; 24 Gr, L, - 
J. 424; A. I, B. 1923 Mad, 473, ; 
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Pillai (6) does not deal with the other 
aspect of the case presented by Napier, J., 
namely, that such orders must be judicial 
orders and not administrative, for otherwise 
the High Court could not interfere in those 
cases where the Magistrate has acted with- 
out jurisdietion, whereas,the High Court 
has invariably done so under the Oharter 
Act and the Government of India Act. No 
doubt, most of the orders passed by a Magis- 
trate do not in the least seem to be judi- 
ciel proceedings, and Ayling, J., gives such 
an instance on page 59*. Then came the Code 
of 1923 and there sub-s. (3) to s. 435 is omit- 
ted and one question to be considered by 
. us is, what is the effect of that omission ? 
There have been two decisions with regard 
to this question under that Code: Vedap- 
pan Servai v. Perianan Servai (7) and 
Suthadi Alaga Thevar v. Baker (8). This 
former decision is one of Ramesam, J. andthe 
Jatter is one of Reilly, J., following Nataraja 
Pillai v. Rangasami Pillai 
referred to. In Vedappan Servai v. Peri- 
anan Servai (7) Ramesam, J., held that no 
revision lies to the High Court against an 
order passed unders. 144 of the Oriminal 
Procedure Code as the Magistrate acting 
under that section is not a Court and 
the amendment of s.4350f the Criminal 
Procedure Code by the omission of cl. (3) 
from that section has not the effect of per- 
mitting a revision to the High Court from: 
such an order, though it has the effect of 
permitting a revision from an order under 
s. 145. On page 0231 Ramesam, J.. states, “Tt 
seems to me thatas tos. 144, cl. (3), s. 435 
was somewhat redundant and only made 
matters clear. Even without it, it is 
doubtful whether s. 435 applies. There is 
nothing in s. 144 to indicate that the Magis- 
trate acting under that section is a Court as 
in the case of 8.145." He was referrec to a 
decision of the Privy Councilin Clarke v. 
Brojendra Kishore Roy (9) but in his opi- 
nion that case did not help the petitioner 
because it only showed that in some parts 
of the Code the words ‘Courts’ and ‘Magis- 
trates’ are used interchangeably and that 
under s. 96.a Magistrate issuing search 
warrants was acting as a Court but this 

(7) 113 Ind. Cas. 279; 55 M. L. J. 621; 28 L. W. 506; 
(1928) M. W. N. 779; A.I. R. 1928 Mad. 1108; 30 Cr. 
L. J. 119; 52 M. 69. 

(8) 116 Ind "Cas. 137; 65 M. L. J. 621n; 30 Cr. L. J. 
629; (1929) M. W. N. 694. 

($) 16 Ind. Cas. 501; 39 I. A. 163; 39 0.953; (1912) 
M. W. N. 160; 12 M. L. T. 171; 10 A. L. J. 193; 16 C. 
L. J. 231; 16 C. W.N. 865; 23 M. L. J. 92; 14 Bom. 
L. R. 717; 130r. L. J. 693(P. O.). 
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did not conclude the matter as to s. 144. 
The Privy Oouncil case is reported in 
Clarke v. Brojendra Kishore Roy (9) and in 
our view, it is a decision strongly in 
support of Mr. Jayarama Iyer's contention. 
There the District Magistrate issues a search 
warrant in connection with the investiga- 
tion of some offence. A suit for trespass 
against him was instituted but it was‘held ` 
by the Privy Council that by s. 36, Sch. 
Iil,and s. 96 of the Criminal Procedure 
Codethe power of issuing a search warrant 
was among the ordinary powers, of the 
District Magistrate and, therefore, under 
s. 105 he bad power to direct a search to be 
made in his presence if he thought it 
advisable to doso, Lord Macnaghten in 
delivering the judgment of the Judicial 
Committee referred tos. 36 of the Criminal 
Procedure Code which is as follows: “All 
District Magistratee, Sub-Divisional Magis- 
trates and Magistrates of the First, Second 
and Third Classes have the powers herein- 
after respectively conferred upon them and 
specified in the Third Schedule, Such 
powers are called their ‘ordinary powers.’ " 
Section 36 is in Chap. III which is headed 
‘Powers of Courts” When Sch. III is 
referred to it will beseen that under Part 
IV of that Schedule whichis headed “Ordi- 
nary powers of a Sub-Divisional Magistrate" 
cl. (6)is power to make orders under s. 144. 
On page966*Lord Macnaghten states: “For 
the sake of brevity the Code uses the terms ` 
‘Court’? and ‘Magistrate’ generally, if 
not always, as convertible terms” It is 
impossible to avoid the conclusion that this 
case decides that every act done bya Magis- 
trate in pursuanee of the powers given to 
him bys. 36 and Sch. Illis done by him: 
as a Oourt particularly when ib is remem-. 
bered that the Obhapter is headed "Powers 
of Courts.” The present Code like the 
Code 1898 and that of 1882 merely speaks of 
“proceedings” and not “judicial proceedings” 
go that it is not necessary really to consider 
anything more than the power of the High 
Court to revise a “proceeding before an 
inferior Criminal Oourt.” Although judi- 
cial proceedings are defined in the Oode as 
including “any proceeding in the course of 
which evidence is or may be legally taken 
on odtb,” it was admitted in argument 
before us that it may sometimes be neces- 


-sary forthe Magistrate before iseuing an 


order under s. 144 to take evidence on oath, 
so that, even if that test is applied, it would 
appear that these proceedings may be 
judicial proceedings. Itis quite true that 

kana 


nee 
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in the Calcutta Full Bench case such pro- 
ceedings were held not tobe judicial pro- 
ceedings, but that decision was not un- 
animous and it was undoubtedly in conse- 
quence of it that the Code of 1872 described 
such proceedings as not judicial. The 
decision of the Full Bench of this 
Court in Sundram Chetty v. Queen (3) 
could not have been otherwise 
than” it was, as we have already stated, 
because the Code of 1872 stated that such 
proceedings were not judicial proceedings. 
Tifere is also the other description to be 
applied, namely, “proceedings of an inferior 
. Oriminal Court.” The Privy Council case, 
in our view, makes such proceedings, pro- 
ceedings of a Court, so that that description 
isalso applicable. If this is so,then we are 
bound to take a different view to that of 
Ramesam, J., in the case in Vedappan 
Servai v. Perianan Servai (T) where he 
says that cl, (3) to 8.435 was redundant. 
What is the effect of the omission of that 
elause in the present Code? We cannot 
say that that omission was unintentional, 
We have to take the Code asit is. Up to 
the present Code, from 1872 until 1923, a 
ban was placed upon the High Court's 
power of revision with regard to proceedings 
under s. 144. Now that ban has been 
removed. It may have been unintentionally 
removed but we are not concerned with 
that, we must hold that the effect of that 
omission is that the ban is removed and 
that the High Court has now power to 
tevisa such orders. We are aware that, if 
this decision is right, it may lead to most 
unfortunate consequences, It is obvious 
that the Magistrate has most frequently to 
act in an emergency and*that it willbe a 
disaster if, when he does make an order, a 
Criminal Revision petition is at once pre- 
sented to the High Oourt and astay order 
applied for. We come to the decision we 
have with great regret and only say that, 
if cl. (3) tos. 435 was omitted by mistake, 
we hope that legislation will as soon as 
possible restore it at any rateas far ass. 
144 of the Criminal Procedure Code is 
concerned. 

Petition is dismissed as the order expired 
before the petition was presented, 

V. N. V. Petition dismissed, 
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MADRAS HIGH COURT. 
APPRALS Nos. 256, 257 AND 363 of 1927, 
April 4, 1929. 

Present :—Mr. Justice Ramesam and 
Mr. Justice Jackson. 

IN Apprat No, 257 or 1927, 
MALLAVARAPU RAMA RAO— 
PrAINTIEF No. 1—APPELLANT 
versus 
MALLAVARAPU HANUMANTHA RAO 

AND OTHERS—DEFENDANTS—HRESPONDENTS. 

Hindu Law—Joint family—Suit by adult son for 
himself and as next friendof minor brother for par- 
tition against father—Death of minor plaintiff —Share 
of minor plaintiff, whether survives to father or brother 
Alienation by father to discharge antecedent debts, 
binding nature of. 

Where, pending asuit by an adult Hindu son 
acting for himself andas next friend of his minor 
brother, for partition against their father, the minor 
plaintiff died: ! 

Held, that the adult plaintiff alone becomes divided 
from the rest of the family, and the share of the 
minor plaintiff vested in the father by survivor- 
ship. [p 838, col. 2.] : 

Apart from any question of pressure or such con- 
siderations, a Hindu fatheris entitled tosell joint 
family property for discharging antecedent debts, 

ibid. |. 
: Banu Ram v. Ram Kishan Sonar (1), dissented 


from. É 
Appeals against the decree of the Court 


of the Subordinate Judge, Nellore, in 
O. S. No. 43 of 1925 (O. S. No. 13 of 1995 
District Court, Nellore). 

Mr. B. Somayya, tor the Ist Plaintif- 
Appellant, 

Mr. P. Patanjali Sastri, for the 2nd De- 
fendant- Respondent. 

Mr. K. V. Subramanya Ayyar, for the 
3rd, 8th to 10th Respondents. 

JUDGMENT.—These three appeals 
are filed against the judgment in O. S. No. 
43 of 1925 on the file of the Subordinate 
Judge's Oourt of Nellore. The original 
plaintiffs were two brothers. The first 
was a major and the second a minor ap- * 
pearing by his elder brother as next friend. 
The 2nd plaintiff died during the pendency 
ofthe suit. The Ist defendant was their 
father, the 2nd defendant was the brother 
of the lst defendant and the other defend- 
ants were the alienees from defendants Nos, 
land 2, The dth defendant was the special 
Receiver appointed in the insolvency pro- 
ceedings in connection with the insolvency 
of the lst defendant who became insolvent 
while the suit waspending. The suit was 
filed to declare that the partition between 
the Ist defendant and the 2nd defendant 
in 1915 was unfair and, therefore, not bind- 
ing on the plaintiffs, to set aside certain 
alienations made by defendants Nos. 1 and 
2 and also for a partition of the shares of 


1838 


plaintifis Nos. 1 and 2 and recovering 
possession of them. The- Subordinate 

Judge found that the partition of 1915 

was fair and. binding onthe plaintiffs and 

on that footing gave a decree to the Ist 

plaintiff for partition and possession of 

his -share of the properties that were 

allotted to his branch. Appeal No. 256 was 

filed by the Receiver (8th defendant); 

Appeal No. 257 was filed by the Ist plaintiff 

and Appeal No. 363 was ‘filed by one of 

' the alienees the alienation in whose favour 
was declared. not to be binding on the 

plaintiffs. We will now take up those 

appeals in order. 

In Appeal No. 256 the only point raised by 

_ the 8th defendant is that provision should 
` be made in the decree for the discharge 
of the lst defendant's debts out of the 

‘joint family properties and that the decree 
for partition should be only of the rest of 

the properties that remained after provision 

is made for the paymentof the debts. The 

8th defendant filed a written statement 

. in the Oourt below saying that ss the 
main. object of the suit was to have 
the partition of 1915 and thealienations 
made by the lst defendant declared invalid 
and to have. them set aside, and nota 
partition between : the Ist defendant 
and his sons, the validity and binding 
nature of the debts cannot be gone into in 
this suit. Apparently, at a time when 
issues were framed with reference to this 
allegation the parties did not think it 
necessary to raise an issae relating to the 
debts. The result was that all the parties 
and the Subordinate Judge thought that 
no inquiry about the debts was neces- 
sary and the decrée passed does 
not make any provision for any en- 
quiry and the preliminary decree is a 
pure decree for partition. Now the 8th 
defendant wants such a provision to be 
inserted, We think it is too late, After 
-all, the creditors do not suffer by our 
refusing to adopt the course suggested 
and it does not injuriously affect the 
interests of any parties. This appeal is, 
therefore, dismissed with costs. The 
Receiver may pay the costs and take his 
own costs from the estate of the insolvent. 
` In Appeal No. 257 the lst plaintiff is the 

appellant. He argues that he never intend- 
ed to separate from his younger brother 
but his object was that he and his younger 
brother should be separated from his 
Ísther.and, therefore, he was entitled to 
2/3 ofthe properties that were allotted to 
his branch, or at any rate half of them and 
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the Ist defendant half. We think that 
both there contentions are not well found- 
ed. The 2nd plaintiff, being a minor, is 
incapable of exercising the intention to 
separate by himself. The next friend 
does it for him. Ifthe Court thinks fit to 
allow partition on behalf of the minor one 
can well say that the minor has become 
divided ; but until the decree is passed one 
cannot say that the minor’s interests are 
divided from the rest of the family. 

The Ist plaintiff has become divided from 
the rest of the family. The result is tha? Ist 
plaintiff went out of the family and the 
2nd plaintiff remained with the family, and 
consequently the share of the 2nd plaintiff 
vested in the lst defendant by survivor- 
ship. The Subordinate Judge is right in 
his conclusion. This point, therefore, fails. 

The 2nd point argued for the 1st plaint- 
iffis that the alienation in favour of the 
6th defendant was nominal. We think 
that the Subordinate Judge is right in 
the conclusion he arrived at. His reasons are 
given in para, 14 of his judgment with 
which we agree. . 

The third point is that the partition of' 
1915 was really unfair. Here also we agree 
with the conclusion of the Subordinate 
Judge. The result is Appeal No. 257 
also fails and is dismissed with costs. 

Some grounds are taken against the 3rd 
respondent. So far as that item is concerned, 
the 3rd respondent will be entitled to get. 
costs proportionate to that item. The other 
respondents will get their proportionate 
costs, i. e. proportionate to their interests. 

Appeal No. 863 0f 1927 is by the 5th 
defendant. His sale-deed is Ex. V. It was 
effected for the purpose of discharging the 
prior mortgage debt under Ex. I. It is 
also not disputed that the consideration for 
the sale-deed was paid in discharge of the: 
mortgage debt as the endorsement on the 
deed shows, The Subordinate Judge follow- 
ing the decision in Bandu Ram v. Ram 
Kishan Sonar (1) has held that there was no 
pressure for the sale and therefore the sale 
was not binding on the plaintiffs. What- 
ever may be the law as to the right of 
manager to sell when there was no pressure, 
a father can certainly sell for discharging 
antecedent debts as here. There is no 
question about the existence of the antece- 
dent debt or of the fact of its having been 
paid off. We do not agree with the 
decision in Bandu Ram v. Ram Kishan - 
Saner (1. Weallow this appeal and hold 

(1) 73 Ind. Cas. 1010; 21 A. L.J. 354; A.I. R.1923 
A, 535. 
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that this sale is binding on the plaintiffs. 
We direct that thisitem be excluded 
from partition. 
` The 5th defendant will have his costs in 
appeal and in the Court below. 
V. N. V. Appeal No. 257 dismissed. 
Appeal No. 363 allowed. 





A f 
MADRAS HIGH COURT. 
ORIGINAL SIDE APPRAL No. 35 or 1997. 
February 12, 1929. 
Present:—Sir Murray Ooutts-Trotter, Kt., 
Chief Justice, and Mr. Justice 
Auanthakrishna Iyer. 
Tat MUNIOIPAL COUNCIL, 
OUDDAPAH-—DEFENDANT—APPELLANT 
; versus 
TRE MADRAS ann SOUTHERN 
MAHARATTA RAILWAY Oo., Lrp.— 
PraIntiFF3— RESPONDENTS. 

Railways Act (IX of 1890), s. 185—Madras District 
Municipalities Act (V of 1920), s. $1—Railway Ad- 
ministration, liability of, to pay Municipal Tax—Noti- 
fication under s. 185, nature of—Taxing statutes, 
interpretation of. 

Under s. 135 of the Railways Acta Railway Admi- 
nistration is not liable to pay any tax in aid of the 
funds ofany local authority unless the Governor- 
General in Council, has by notification in the Off- 
cial Gazette declared the Railway Administration to 
be liable to pay the said tax. [p. 841, col. 1.) 

A Municipal Council is, therefore, not entitled to 
levy property tax under Madras Act V of 1920, in 
respect of vacant sites ofthe Railway Company in 
the absence of any notification under the said Act, 
A prior notification under Madras Act IV of 1884, 
in respect of house, land, and water taxes does not 
cnet any such power on the Municipality. [p: 839, 
col. 2. ; 

Taxing enactments should Ue strictly construed 
and therightto tax should be clearly established. 
Conditions precedent to the imposition of any tax 
should be strictly eomplied with. [p. 841, col. L] 

Per Coutts-Trotter, C. J., (obiter) —The notification 
required under s. 135, Railways Act, should not be 
in mere general terms specifying the nature of the 
tax which leaves the Municipality free to impose a 
tax of any amount they choose provided it falls into 
the class specified by the notification. Such a mere 
notification of categories of taxation sanctioned 
without specific reference to the section of the Dis- 
trict Municipalities Act which purports to impose 
such a tax is ultra vires of the Government of India. 
[p. 839,c01. 2; p. 840, col. 1.] 

Appeal against a decree and judgment 
of Mr. Justice _ Srinivasa Ayyangar 
passed in the exercise of the Extraordinary 
Original Oivil Jurisdiction of the High 
Oourt in C. 8. No. 123 of 1925 and reported 
as 100 Ind. Cas. 280 

Mr. C. Sambasiva {Rao, for the Appellant, 

Mr. R. N. Aingar, for the Respondents, . 


JUDGMENT. 
Coutts-Trotter, C. J.—Under s. 135 


of the Indian Railways Act IX of 1890, it 
e ` : : 


MUNIGIPAL COUNCIL, OUDDAPAH Y. M. & B, M, RAILWAY CO. LTD. 


839 


is laid down that a Railway Administra- 
tion shall not be liable to pay any tax in 
aid of the funds of any local authority 
unless the Governor-General in Council has, 
by notification in the Official Gazette, 
declared the Railway Administration to 
be liable to pay the tax. This tax is 
sought to be imposed by virtue of Act V 
of 1920, District Municipalities Act,whereby 
Municipal Councils are entitled to levy 
property tax under s. 81. In fact no noti- 
fication has been issued by the Govern- 
mentof India since Madras Act V of 19920, 
came into force and the Municipal Council 
can only rely upon a notification of the 
24th November, 1911, which was issued 
under the previous Act. It is said that 
the new section of the Act of 1920 amounts 
to no more than a compressing into one 
category of what under the old Act had 
fallen under three. To my mind that argu- 
ment is unsound. Taxing Statutes are to 
be construed strictly and the argument 
appears to me ‘to violate all recognised 
principles of statutory construction. That 
is enough to dispose of this case. That 
is the conclusion that the learned Judge 
came to and we think that his judgment 
should be confirmed and the appeal dismiss- 
ed with coste. 

But itis obvious that a wider question 
is in the offing and, though it is not 
necessary for the decision of this case, I 
think I ought to indicate it, in the hope 
that a consideration of it may avoid future 
difficulties. In the notification of 1911 the 
taxes which the Railway Administration 
was declared liable to pay were defined 
generally as house, land and water tax 
in the Schedule to that notification. I 
entertain very great doubts as to whether 
a notification in such terms is intra vires 
of the Statute. What an assessee wished 
to know is not so much what is the nature 
of the tax and to what subject-matter it 
applies as his liability to pay under the 
section ofthe District Municipalities Act 
in force at the time, in other words, he 
is not greatly interested whether he is 
paying atax on land or in respect of the 
supply of water but he is vitally interest- 
ed to know how much he is called upon 
to pay and that depends upon the par- 
ticular section applicable of the District 
Municipalities Act. I am strongly inclined 
to think that the notification required 
should not be in mere general terms specify- 
ing the nature of the tax which leaves 
the Municipality free to impose a tax of 
any amount they choose provided it falls 
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“mbo the class specified by the notification. 
However, this case can be decided on the 
narrower ground I have indicated in the 
first part of this judgment and it is not 
necessary to base it on the wider one 
that the mere notification of categories of 
taxation sanctioned without specific refer- 
ence to the section of the District Munici- 
palities Act which purports to impose 
such a tax is ultra vires of the Govern- 
ment of India, But I think it isa point 
which the Government of India should 
carefully consider and if necessary rectify 
in future notifications, 

Ananthakrishna Iyer, d.—The 
Municipal Council, Ouddapah, is the ap. 
pellant in this appeal. The Municipal 
Wouncil, Cuddapah assessed the Madras 
aud Southern Maharatta Railway Oo., Ltd., 
to property tax in respect of certain vacant 
sites belonging to the Railway Company. 
After paying the amount of the tax under 
protest, the Company filed Original Suit 
No, 615 of 1924, on the file of the District 
Munsif's Court, Ouddapah, for a declara- 
tion that the assessment was illegal and 
for refund of the amount of the tax with 
interest. The suit was transferred; and 
withdrawn, to the file of the High Oourt, 
and the learned Judge who tried the suit 
on the Original Side of this Court grant- 
ed the reliefs prayed for by the plaintiff 
Company. 

The ground on which the learned Judge 
held in favour of the plaintiff is that no 
proper notification has been issued by the 
Government of India under the Railways 
Act, making the Railway Company liable 


to pay the property tax claimed by the : 


Municipal Council To appreciate the dis- 
pute between the parties, it is necessary 
to state that under s. 135 of the Indian 
` Railways Act (IX of 1890) notwithstanding 
anything tothe contrary in any enactment 
or inany agreement or award based on 
any enactment, the following rules shall 
regulate the levy oftaxes in respect of 
Railways and from Railway Administration 
in aid of the funds of the local authori- 
ties, namely :— 

*(1) The Railway Administration shall not 
be liable to pay any tax in aid of the 
funds of any local authority unless the 
Governor-Generalin Council has, by not- 
ification in the Official Gazette, declared 
the Railway Administration to be liable to 
pay the tax.” It is common ground that on 
99th of November, 1907, a notification was 
' gsued by the Government of India under 
i135 ef the Indian Railways Act. But 
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on the 24th November 1911, Notification 
No. 230 was issued by the Government 
of India Railway Department, in these 
terms :— ` 

“In pursuance of s. 135 of. the Indian 
Railways Act 1890 (IX of 1890) and in 
supersession of all previous notifications on 
the subject the Governor- General-in-Council 
is pleased to declare that the Administra- 
tion of the Madras and Southern Maharatta 
Railway shall be liable to pay in aid of 


the funds of the local authorities set qut. 


in the schedules hereto annexed, the taxes 
specified against eachin the 2nd column 
thereof. 
Schedule. 
Local authorities 
Cuddapah, 


Taxes. 


House, land and water 
taxes. 
(Sd. VOLKERS, 
Secretary, Railway Board. 

On the dateof the above notification, 
Madras District Municipalities Act (IV of 
1884) was in force in this Presidency. Under 
that Act the Municipal Council had autho- 
rity tolevy tax on buildings or lands or 
both (under s. 63), and also levy water tax 
under &. 75. Act IV of 1884 has since 
been repealed by Madras Act V of 1920. 
Under Aet V of 1920, Municipal Councils 
have got authority to levy property tax 
under s. 81, That section enacts that 


property tax which shall be levied at a - 


consolidated rate on all buildings and lands 
shall comprise a tax for general purposes 
and may also comprise :— 

(a) Water and drainage tax. 

(b) Lighting tax, 

(c) A Railway tax. 

No notification has been issued by the 
Government of India after Madras Act V 
of 1920 came into force. The question for 
consideration is whether the Municipal 
Council Ouddapah is entitled to levy ‘“‘pro- 
perty tax” in respect of vacant sites of 
the Railway Oompay by virtue of the noti- 
fication issued by the Government of 
India in 1911 quoted above. The learned 
trial Judge has answered the.question in 
the negative, and in my opinion he is 
right. f l 

It was argued by the learned Counsel 
who appeared for the Municipal Council 
that the notification of 1911 should be 
taken to authorise the Municipal Oouncil 
to levy what is mentioned as property tax 
in s. 8lof the District Municipalities Act 
of 1920 inrespect of lands. He argued 


that the property tax mentioned in s. $l- 
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wasto be levied on all buildings and 
lands within Municipal limits and that 
the same shallcomprisea tax for general 
purposes and may also comprise a water 
and drainage tax, and that as under the 
notification the levy of house, land and 
water taxes was authorised, property tax 
also should be taken to have been autho- 
rised in,so far as tax on lands is concerned, 
Iam unable to agree with that contention. 
Section 135 ‘of the Indian Railways Act 

. makeg it clear that a Railway Administra- 

. tion is not liable to pay any tax in 
aid of the funds of any local authority 
unless the  Governor-General-in-Council, 
has by notification in the Official Gazette 
declared the Railway Administration to be 
liable to pay the tax. 

When, therefore, a Municipal Council 
seeks to make a-Railway Administration 
liable for any tax, it should be able to pro- 
ducea notification by the Government of 
India declaring the Railway Administra- 
tion to be liable to pay that tax. What is 
now sought to be levied, is "property tax". 
The Municipal Council should produce a 
notification by the Government of India 
declaring the Railway Administration to be 
liable to pay the “property tax". Itis not 
enough if the Council is able to produce a 
notification declaring the Railway Adminis- 
tration liable to pay “house, land and 
water taxes.” The two are substantially 
different. Under s. 63 of the Municipal 
Act of 1884, there wasa limit to the rate 
at which taxes on buildings and lands 
could be levied, namely 84 per cent. on the 
annual value of the buildings or lands or 
both. Under Act V of 192U there is no 
such limit, and what is @alled the “pro- 
perty tax” in 8. 81 comprisesmany things 
which could not be held to come under 
“house, lands and water tax.” Taxing en- 
actments should be strictly construed and 
the right to tax should be clearly establish- 
ed. Conditions precedent to the imposi- 
tion of any tax should be strictly complied 
with, Inthe absence of any notification 
by the Government of India declaring the 
Railway Administration to be liable to pay 
“property tax”, I think the learned Judge 
was rightin his view that the Municipal 
Oouncil had no right to levy tax in respect 
of vacant sites owned by the Railway Oom- 
pany in question. The policy of the Legis- 
lature wouldseem to be to reserve to the 
Governor-General in-Council the right to 
decide what taxes Railway Administrations 
are to be made liable for and to what 
extent. The Governor- General-in-Oouncil 
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had no oceasion to consider whether the 
Railway Administration in question should 
pay “the property tax” mentioned in 8. 81 
of Act V of 1920. The taxes in respect of 


"which the notification was issuedin 1911 


are in my opinion substantially different 
from the “property tax" mentioned in s. 81 
of Act V of 1920. The rates are different 
and the incidence also different. Therefore 
the notification of 1911 would not, in my 
opinion, be of any avail to the Municipal 
Council. 

It was further argued by the learned 
Counsel for the appellant that there was a 
prior notification by the Government of 
India on 29th November, 1907, under which 
the. Governor-General-in-Oouncil was 
“pleased to declare that every Railway Ad- 
ministration in British India shall here- 
after be liable to pay in respect of property 
within any local area, every tax which may 
lawfully be imposed by any local authority 
in aid of its funds, under any law for the 
time being in force.” He argued thatthe 
words of that notification were wide 
enough to include any tax which may be 
imposed by a Municipal Oouncil under any 
Act. But I think it is enough to say in 
answer to this contention that the notifica- 
tion of 1907 ceased to exist when the noti- 
fication of 1911 was issued. For the no- 
tification of 1911 specifically says that 
the same was issued “in supersession” of all 
previous notifications on the subject. Its 
wording is—"In pursuance of s. 135 of 
the Indian Railways Aet IX of 1890 and 
in supersession of all previous notifications 
on the subject the Governor-General-in 
Council is pleased to declare, etc.” 
Thus itis clear that the notification of 
1907 ceased to bein force after 1911 and 
that the same could not be invoked by the 
Municipal Council for the levy of any tax in 
1924, Ido not, therefore, consider it neces- 
sary to examine whether the notification of 
1907 is open to any other legal objection. 

The arguments of the learned Oounsel 
for the appellant regarding the notification 
of 1907, therefore, fails. 

For the above reasons, I think the appeal 
fails and is dismissed with costs. 

Y. N. V. Appzal dismissed. 


849 - . AMIRTHA NADAN Y, INNABI MUTHU NADAN. 


| MADRAS HIGH COURT? 
Orvin, MISOBLLANEOUS SECOND APPEAL No. 
‘ 203 or 1927. 
April 26, 1929. 
Present :—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
AMIRTHA NADAN AND ANOTHER— 
—DEFENDANTS— A PPELLANTS 


versus 
INNASI MUTHU NADAN— 
T PLAINTIFF— RESPONDENT. 

Madras Village Courts Act (I of 1889), s. 66—De- 
cree of Village Munsif transmitted to District Munsif 
for execution—District Munsif, whether competent to 
order attachment and sale of mmoveable property. 

Where a decree passed by a Village Munsif which 
is of a Small Oause nature is transmitted for execu- 
tion to the District Munsif, s.66 of the Madras Vil- 
lage Oourts Act gives jurisdiction to the District 
Munsif to receive such an execution petition on the 
Original Side and to executeit by attachment and 
sale of immoveable property. [p. 843, col. 2.] 


Appeal against an order of the Court 
of the Subordinate Judge, Tuticorin, in 
A.S. No. 175 of 1927, perferred against 
that of the Court of the District Munsif, 
Koilpatti, dated the 7th May, 1927, and 
madein E. A. No. 420 of 1927, in Civil 
Suit No. 53 of 1923 on the file of the 
Village Munsif's Court, Lingampatti, Koil- 
patti Taluk. 

Mr. K. S, Ramabadra Aiyar, for the Ap. 
pellant. 

Mr. A..Narasimhachariar, for the Res- 


pondent. 
JUDGMENT. 
Wallace, J.—The facts necessary for the 


disposal of this O. M. S. A are as follows:— 
: The respondent obtained a money decree 


in O. 8. No. 53 of 1923 in the Village Court 
of Lingampatti against the appellants, 
That decree was sent for execution 
to the District Munsit’s Oourt of 
Koilpatti and received there on 13th 
February, 1925. Execution Petition 
No. 539 of 1925 presented in that Oourt 
was dismissed for failure of prosecution. 
A fresh Execution Petition No. 383 of 1926 
was put in asking for attachment and sale 
of immoveable property. That was treated 
by the District Munsii’s Court as an execu- 
tion petition on the original side and im- 
movecble property was attached and sold, 
The'sale was confirmed on 22nd February, 
1927. The appellants applied under O. XXI, 
r. 90, Civil Procedure Oode to the District 
Munsif's Court to set aside the sale because 
of irregularities and the sale was set aside, 
The respondent appealed to the Sub-Court 
Tuticorin, which set aside the order of the 


. District Munsif and maintained the sale. 
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The appellantshave come up herein second 
appeal. 

Olearly no Second Appeal lies and the 
appealis not maintainable as such. The 
appellants asked us to treat this as a Civil 
Revision Petition raising a question 
of jurisdiction, viz, whether the District 
Munsif had any jurisdiction to execute the 
decree on the original side at all, and we 
have had this point which is not free from 
difficulty, argued before us. It was taken 
for the first time in this Court. 

The decision of the point rests on the ` 
interpretation of s. 66 of the Village Oourts’ 
Act I of 1889. The section as it stands 
empowers the District Munsif to whom 
a Village Court decree is transmitted for 
execution to execute ‘it as if it were a decree 
passed by himself. This phrase is ambigu- 
ous. It may mean execute the decree as if 
this particular decree was a decree signed by . 
him and not bythe Village Court, or it 
may mean; execute the. decree with all the 
powers of execution which a District 
Munsif possesses to execute any decree 
passed by him. The first meaning would 
restrict the execution to the manner under 
which a small cause decree canbe executed 
since the decree on the face of itisa small 
cause decree. The second meaning would 
allow the decree to be executed also in the 
manner in which an Original Side decree 
is executed. The appellants contend in 
favour of the first meaning and the respon- 
dent in favour of the second. The appel- 
lants refer to the definition given in 8.5 
of the Act of the words “District Munsif". 
That definition originally was. “The Dis- 
trict Munsif within the local limits of 
whose jurisdiction the village is situate.” 
That definition was amended by s. 4 of Act 
II of 1920 by the addition of two provisions 
the second of which is “provided further 
that if in any area the District Munsif 
does not exercise Small Oause Jurisdiction 
and aseparate Court of Small Causes has 
been established the Judge of such 
Court shall be deemed to be the District 
Munsif". The appellants contend that that 
implies that ‘District Munsif” as used in the 
Act is restricted tothe small cause side of 
the District Munsif's Court, since provision 
was thought necessary for the cases where 
in any district or locality there is no 
District Munsif exercising small cause 
powers. There is no doubt considerable 
force in that contention coupled with the 
obvious fact that the decrees of Village 
Courts are always in substance small cause 
decrees, 
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But the respondent refers us to s. 51 of 
* the Village Courts Act which runs thus: 
“Subject to the provisions of ss, 66and 67, 
no judgment-debtor shall be arrested and 


no immoveable property attached in execu-: 


tion of a decree of a Village Court.” This 
clearly implies that the power of attach- 
ing immoveable property in execution ofa 
Village Court decree—a power which no 
‘Small Cause Courthas—is somehow inherent 
in or conferred by s. 66, and that can only 
be so if the phrase “may execute as if it 
werd a decree passed by himself”, covers 
execution not merely on the Small Causes 
Side but on the Original Side as well. The 
appellant's argument as their Advocate, 
realises implies that a Village Court decree 
can never be executed by attachment of im- 
moveabls property, although s. 51 says that 
it may and his rejoinder tos, 51 is merely 
to say that s. 51 must be regarded as a 
dead letter, a view which he can hardly 
expect us to adopt unless the opposite 
view is wholly untenable. Section 51 to 
my mind clearly permits in conformity with 
its tenor, attachment under s. 66 of im- 
moveable property in execution of a Village 
Court decree and an application for ex- 
ecution based on that section must be on 
the Original Side, because it asks for 
reliefs which can only be given on the 
Original Side. Section 66, therefore, must 
be read as empowering a District Munsif 
to execute a Village Court decree as if it 
were an Original Side decree passed by 
himself. The second proviso to the de- 
finition of “District Munsif" under s. 5 is 
evidently intended to deal with cases 
where the decree-holder wishes to execute 
the Village Court decree sas a small cause 
decree in a locality where the District 
Munsif does not possess Small Oause powers 
and has therefore, to presentitin a Oourt 
whichis the Small Cause Court for that 
locality. 

I hold that s. 66 gives the District 
Munsif jurisdiction to receive such execu- 
tion petitions on the Original Side and to 
execute them on that side. Therefore, 
thereis no lack of jurisdiction. This also 
decides the second point of jurisdiction 
raised by the appellant, viz.. that the 
lower Court had no jurisdiction to enter- 
tain an appeal against the order of the 
District Munsif setting aside the sale. 

I, therefore, dismiss the O. M. S.A. with 
costs. 

Madhavan Nair, J.—Ihave had the 
advantage of readingthe judgment of my 
learned brother andi agree with it. The 
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question for decision is whether a decres 
passed by a Village Munsif, obviously a 
decree of 2 Small Cause nature, transmitted 
for execution to the District Munsif may be 
executed by the latter by attachment and 
sale of immoveable property. The con- 
tention for the appellant is that the Dis- 
trict Munsif has no such power and that 
he can execute the decree only inthe same 
way ashe would execute a Small Oause 
decree passed by him. According to s. 66 
of the Village Courts Act, a District Munsif 
to whom a decree passed by a Village 
Court had been transmitted for execution 
may execute it “as if it werea decree passed 
by himself.” The expression “as if it were a 
decree passed by himself” may mean (1) 
as if it werea Small Oause decree passed 
by himself, or (2) as if it were a decree 
passed by himon the Original Side, since 
the District Munsif has jurisdiction to pass 
both kinds of decrees. It is this ambiguity 
in the meaning of thisexpression that 
causes difficulty in this case. The appel- 
lant'8S argument that the District Munsif 
can execute the decree in question only in 
the same way as if it were a Small Cause 
decree passed by him is based on the de- 
finition of the term “District Munsif" in the 
Village Courts Act as amended by Madras 
Act IJ of 1920. (See s. 5, Proviso 2) which 
is as follows: "Provided further that if 
in any area the District Munsif does not 
exercise Small Cause jurisdiction and a 
separate Court of Small Causes has been 
established the Judge of such Court shall 
be deemed to be the District Munsif." The 
argument has considerable force and is 
almost convincing but it entirely overlooks 
B. 51 of the Village Courts Act which says— 
“subject to the provisions of ss. 66 and 67, 
no judgment-debtor shall be arrested and 
no immoveable property attached in exe- 
cution of a decree of a Village Oourt.” This 
section clearly implies that under s. 66 of 
the Village Courts Act the District Munsif 
in executing a decree passed by a Village 
Court transmitted to him for execution can 
attach immoveable property of the judg- 
ment-debtor. Having regard to this section 
the second proviso of the definition of “Dis- 
trict Munsif" contained ins. 5 is as pointed 
out by my learned brother evidently intend- 
ed todeal with cases where the decree- 
holder wishes to execute the Village Court's 
decree as a Small Cause decree in a locality 
where the District Munsif does not possess 
Small Cause powers and has, therefore, to 
presentitin a Court which is the Small 
Cause Court for the locality. If the Legis- 
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lature intended by the amended definition 
of “District Munsif" to show that the District 
Munsif in executing the Village Oourt's 
decree transmitted to him for execution, 
should execute it only as if it were a decree 
passed by himon the Small Oause side, 
then it seems to me that it would have 

omitted s. 51 of the Act altogether. 
I agree in the order proposed by my 


learned brother, 


V. N. Y. Appeal dismissed, 


MADRAS HIGH COURT. 
MisogLLANEOUS OIVIL APPEAL No. 59 or 1926. 
April 15, 1929. 

Present:—Mr, Justice Ramesam and 
Mr. Justice Jackson. 
SRINIVASA AYYANGAR 

—PLAINTIFF—APPELLANT 


versus 
[BAPPU IYER alias V. SAMBASIVA IYER 
—DERENDANT No. em unm 
tgage—Mortgage-decree directing sale of proper- 
se pia order—Decree-holder, whether can 
i such order. . 
x erue decree-holder cannot, at his own 
option, abandon his right of selling some ofthe pro- 
perties mentioned in the decree before proceeding 
against other properties of the judgment-debtor. [p. 
l. 2, 
e isno general rule that the mortgagee 
should literally stick to the terms ofa decree where 
to do so involves a mere farce. Where. for example, it 
appears that the judgment-debtor has no saleable in- 
terest inthe properties directed to be sold first, the 
decree-holder need 2 a through the farce of putting 
to sale. [ibid. : 
Mad S out has n consider, however, in each case 
the question whether insistence on the plaintiff s sell- 
ing the properties would amount to a farce, [ibid.] 

Periasami Kone v. Muthia Chettiar (1), Kasi Krish- 
nama Chariar v. Bogiammal (2) and. Shanmuga Pillai 
v. Ramanathan Chetti (3), followed. 

Miscellaneous appeal against an order of 
the Court of the Subordinate Judge, Tanjore, 
dated the 15th September, 1925, in E.P. 
No. 32 of 1925, in O. S. No. 40 of 1914, on the 
file of the Oourt of the Subordinate Judge, 


tam. 

i a, V. Viswanatha Sastry, for the 
t. 

An K. Kuppuswami Iyer, for the 


Respondent. 
JUDGMENT.—Before deciding that 
the appellant (mortgage-decree-holder) 
should go through the form of bringingall 
the properties in schedule I to sale before 
he applies for sale of the properties in 
schedule II, we must have some findings 
on the facts of the case, There is no 
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general rule that the mortgagee should 
literally stick to the terms of a decree even” 
if it involves a mere farce. In Periasami 
Kone v. Muthia Chettiar (1) it was held 
that the mortgagee cannot, at his own 
option, abandon his right of selling some 
of the properties mentioned in the decree 
before proceeding against other properties 
of the judgment-debtor. But if it appears 
that the judgment-debtor has no ‘saleable 
interest in the properties directed to be 
sold, the decree-holder need not go through 
the farce of putting them up to sale» The 
decision in Kasi ‘Krishnama Chariar v. 
Bogiammal (2) and Shanmuga Pillai v, 
Ramanathan Chetti (3) contains the same 
principle, The decision in Arunachala 
Valan v. Venkatarama Ayyar (4) is not in- 
consistent with these decisions. Seshagiri 
Ayyar, J., says; “the personal remedy should 
be enforced only when there is a deficiency 
after the sale of all the mortgaged proper- 
So that, one has to 
consider the question whether insistence on 
the plaintiff's selling all the properties in 
schedule I amounts to a farce, because some 
of them have ceased to be the property of the 
judgment debtor and are not available for 
sale as his property. The lower Court 
has given no finding on the matter. We, 
therefore, must have a finding on the ques- 
tion—whether the plaintiff's adoptive father 
released some of the mortgaged properties 
in schedule I to enable the mortgagor to 
sell them to third parties and they have 
ceased to belong to the mortgagor. 

It is contended for the respondent that 
sucha release does not bind him as he 
thereby lost bis rights of contribution 
against these properties. This is again a 
question of fact to be found on enquiry and 
evidence. Ifthe release by the plaintiff's 
father was for the amount, and no more 
than the amount, for which the released 
property is rateably liable, the .respondent 
cannot complain of it and the releaseis 
binding on all parties. If the facts turn out 
otherwise there may be some equity arising 
in favour of the respondent, How this 
equity will have to be worked out is a 
matter for consideration, 

The Oourt below will, therefore, find also 
on the question......... whether the release 
was fora proper consideration and if not, 


3 Ind. Cas. 515; 38 M.677; 15 M. L. T. 232. 
O is Ind. Qas. 439: 22 M. L. J.125; (1911) SM, W. 
N. 355; 10 M. L. T. 525. 
(3) 17 M. 309; 4 M. L. J. 91. 
(4) 51 Ind. Oas. 84; 38 M. L. J. 93; 9 L. W, 538; 26 
M. L. T. 192. 
* e. 
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“how is the equity in favour of the 
dent to be worked out? 
Time for findings is three months and 10 
days are allowed for objections. 
* 


respon- 


This appeal came on for final hearing after 
return of the finding from the lower Court 
on the issue referred to it for trial, and the 
Court délivered the following 

JUDGMENT.—The findings now are 
in favour of the appellant. It is now 
suggested that out of the released 
property, 4 acres and odd remain in the 
hands of defendants Nos. 1 and 4, only 
the rest having been sold to alienees. 
The whole case has gone on up to now on 


the footing that all the properties (other than' 


the 3 velis and odd already sold in execu- 
tion) werereleased under Ex. A and were 
sold under Ex. C, and no point was sought 
to be raised on the basisof a discrepancy 
between the figures in Ex. A and Ex. C. 
The objections filed before us do not 
cover this point. The Subordinate Judge's 
finding proceeded on the assumption that 
the released properties are no more available 
forsale. We must disallow the objection 
on the ground that it is not open to the 
respondents .any more. The result is that 
the appeal is allowed and the execution 
petition is restored to file for further exe- 
cution according to law. The appellant 
will have costs in the appeal. The 
costs in the lower Oourt will be provided 
for in the further execution. . 
Y. N. Y. Appeal allowed. 


MADRAS HIGH COURT. 
MISCELLANEOUS Orvin APPEAL No, 464 
oF 1926. 

April 8, 1929. 
Present:—Mr. Justice Wallace and 

. Mr. Justice Pakenham Walsh. 
GANAPATHY MUDALI—APPELLAKT 
versus 
Minor MEERA SAHIB sy GUARDIAN 
ISMOIL SAHIB AND OTHERS— 


RESPONDENTS. 

‘Execution of decree—Objections to execution not 
put forward originally, whether open later. 

Judgment-debtors objecting to proceedings in 
execution must state atthe earliest opportunity all 
their objections to the execution and cannot be 
allowed to delay proceedings by putting their objec- 
tions forward piece-meal at whatever time they think 
most convenient to themselves. [p. 846, col. 1.] 

An order for sale is. final and binding on the 
@ourt And on the parties unless some fresh objec- 
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tion which was not available on or before its date is 
put forward subsequently. [p. 846, col. 2.] 

Miscellaneous appeal against an order of 
the District Court, Ohingleput, in E P. No. 
21 of 1923, dated the 16th of March 1925, 

The Advocate General and Mr. K, V. 
Ramachandra Iyer, for the Appellant. 

Mr. S. Venkatesa Iyengar, for the Respon- 
dents. 

JUDGMENT.—This appeal is present- 
ed in the following circumstances. 

A decree for Rs 17,000 and odd passed by 
the High Court on its Original Side dated 
the 20th September 1912, was transferred 
for execution to the Chingleput District 
Court on the 29th January, 1917 and the 
sale of certain property was asked for. The 
execution in that Court (under E.P. No. 
40 of 1917 dated 28th February 1917) was 
opposed by tbe judgment-debtors on tthe 
ground that there had been no ‘attachment 
of the property in execution. The District 
Judge on 28th November, 1917,overruled the 
objection on the ground that an attach- 
ment effected before judgment enured. On 
appeal the High Court on the 20th Novem- 
ber 1918, confirmed that view. During the 
pendency of the appeal the District Oourt 
following a practice which has been con- 
demned many times [see Pattamayya v. 
Pattayya (1) and. Muniswami Mudali v. 
Meenakshi Ammal (2)] ‘recorded’ the execu- 
tion petition ‘with permission to the decree- 
holder to renew.’ On the 7th December 
1922, the decree-holder put in the present 
E. P. No. 21 of 1923,8gain asking for sale of 
the property and the judgment-debtors were 
served in person. Only defendants Nos, 4 
and 6 put in any counter. Onthe 13th 
December, 1923 arguments were heard and 
the sale was ordered forthe 20th Febru- 
ary 1924. On that date a petition by the 
decree-holder for leave to bid had not been 


disposed of and the sale was adjourned to 


the 27th February 1924. On that date, 
what are styled claim petitions were filed 
by several of.the defendants and the sale 
was postponed untilthey had been disposed 
of. These have been heard on three pre- 
liminary points by the District Court and 
the execution petition has been thereon 
dismissed, The decree-holder comes up in 
appeal. 


Now the first and the most obvious 
remark to be made is that the judgment- 


(1) 92 Ind. Oas. 782; 50 M. L. J. 215; (1926) M. 
W.N. 262; A. I. R. 1926 Mad. 453. 

(2) 106 Ind. Cas. 660; 51 M. 244; (1927) M. W. N: 
is 54 M.L.J.154; 27 L. W. 320; A. I. R. 1928 Mad; 

2. 
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debtors-ought never to have been allowed: 
to raise these preliminary points at all. 
They contain no new matter which could 
not have been made matter of objection by 
way of counter. before the hearing on the 
13th December, 1923, and heard at the time 
of the arguments on that date. This Court 
has laid it.down more than onceand in 
emphatic terms that judgment debtors 
objecting to proceedings in execution must 
state at the earliest opportunity all their 
objections to the execution and cannot be 
allowed to delay proceedings.by putting 
their objections forward piece-meal at 
whatever time they think most convenient 
to themselves. The latest ruling on this 
point isin A. A. O, No. 37 of 1928. If these 
judgment-debtors did not put forward the 
present points at the hearing on the 13th 
December 1923, they cannot put them for- 
ward now. If they put them forward then, 
they were overruled. In either case, the 

-order for sale passed by the Court on the 
13th December, 1923, is a final order bind- 
ing on the Court as much as on the parties. 
It is not open to the Court to review that 
order on matterial which was available at 
thetime it was passed. The three preliminary 
points treated by the District Judge are 
clearly points which could have been, and 
apparently were not, put forward on the 

` 13th December 1923. Therefore they cannot 

be put forward now, , 

The first point is merely oneof clerical 

: omission. The 2nd is treated by the District 

Judgein & surprising way. If we under- 
stand him a right, he holds that because the 

judgment-debtors were ex parte in the ear- 
lier proceedings, although they were person- 
ally served, that somehow gives them the 
right to be heard later. The very fact that they 
were served in the earlier proceedings and 

did not choose to put forward their objec- 

tions then, is sufficient ground for not 
allowing them to put them forward now. 

As to the 3rd objection, itisalso on the 

merits untenable. There was no dismissal 
by the Court of E. P. No. 40of 1917 for 
default of prosecution. Therefore, the attach- 
ment did not come to an end by virtue of 

0. XXI, r.. 57. The attachment before 

judgment, therefore, did not cease. 

[See the Full Bench ruling in Mey- 

yappa Chettiar v. Chidambaram Chet- 
tiar (3)]. The order of the District Court in 

E. P. No. 40 of 1517 already quoted clearly 

meant that a fresh execution petition would 


(3) 79 Ind. Cas. 144; 47 M. 483; 46 M. L. J. 415; 
34 M. L, T, 118; (1924) M. W, N, 392; A. L R. 1924 Mad, 
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be a continuation of the previous one, (See 


Puttayya v. Puttanayya (4) and Pattamayya . 


v. Pattayya (1)] and the High Oourt has al- 


[I 


ready held that the attachment before Judg- 


The point is really res 
and we find it 


ment was sufficient, 
judicata and unarguable, 


difficult to understand the judgment of the, . 


District Judge. Wemay note that the 
objection now taken under O. XXI, r. 57 
was not taken before him. Obviously the 


argument before .him proceeded on the: 


conceded position that E. P. No. 21 of 1923 
was & continuation of the former petition. 
The order of the District Judge must, 
therefore, be reversed. As he has dealt 
only with certain preliminary points in the 
claim petitions we cannot dispose of these 
petitions finally here. They must be sent 
back for disposal there, but that disposal. 


must beon the lines already indicated, 


namely that the order for sale is final and - 


binding on the Court and on the parties 
unless some fresh objection which was not 
available on or before its date is now put 
forward, by these petitioners. The appeal 
is allowed with costs and the case sent back 
to the District Court for further proceedings.. 


V. N. Y. 
(4) 84 Ind. Oas. 897; 20 L. W. 585; 47 M. L, J. 608; 
A. LR. 1925 Mad. 102; (1925) M. W.N. 298; 35 M. Li 
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MADRAS HIGH COURT.. 
Szeconp Orvin APPEAL No. 46 or 1926. 
October 17, 1929. 
Present :—Mr. Justice Anantakrishna 


Tyer. : 
MANDY MATHAR SAHIB—DEFENDANT-— 
APPELLANT 
versus 
BIJAN BIaND ANOTBER— PLAINTIFFS— 
RESPONDENTS. 

Muhammadan Law—Hanafi School—Maintenance-~- 
Wife's right to arrears ‘of maintenance against huc- 
band—Right of deserted -wife to pledge husband's 
credit—Parties belonging to different secis—Law 
applicable. Baki . 

Under the Hanafi Law, the wife is not entitled to 
arrears of maintenance against the husband in the 
absence of a specific agreement or decree. [p. 847, col: 
1 


When the parties are subject to different personal 
Jaws, it is the personal law of the defendant that has 
to be applied, when heis sought tobe made liable. 
[p. 848, col. 1.] 


Appeal allowed. .' 


When the defendant isnot liable for any arrears . 


of maintenance under the Hanafi Law in the absence 
of specific agreement or decree, the wife has not got 
an absolute and unconditional right to pledge the 
husband's credit to procure even necessities for 


maintenance or borrow money for such purpose. [p, 
848, col. 2.] . 
[Case-law considered.j ' *. 


9; 
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Second appeal against a decree of the 
District Court of Coimbatore in Appeal 
Suit No. 342 of 1923. 

Mr. T. M, Krishnaswami Iyer,for the Ap- 
peliant. 

Mr. S. 8, Ramachandra Iyer, for the 
Respondents. 

JUDGMENT.—The Ist plaintiff was 
married py the defendant in 1904. He 
had two children by her, wholived until 
1921; differences having arisen between 
the Ist plaintiff and the defendant, the 
defendant divorced the Ist plaintiff in 
February, 1920. Between 1913 and 1920 
the lst plaintiff and her two children were 
living separately from the defendant. 

On theallegation that the lst plaintiff 
maintained herself and her two children out 
of the money borrowed from her brother-in- 
law—the 2nd plaintiff—she filed the origi- 
nal suit, making her brother-in-law the 2nd 
plaintiff, to recover Rs. 1244 from the 
defendant, being money borrowed for the 
maintenance of herself and the two 
children aforesaid; the amount is alleged to 
have been borrowed between May, 1917, 
and February, 1920, and the suit was filed 
onthe 8th April, 1922. The defendant 
denied his liability. He also denied the 


lst plaintiff's right to pledge the credit . 


of the defendant and alleged that there 
was no lawful necessity to do so. He also 
pleaded that the guit was not maintainable 
at law and that the plaintiff's had no cause 
of action against him. . 
. This is an unfortunate case; the 1st plaint- 
iff a Muhammadanlady had not proper legal 
advice in connection with her suit. This 
is clear from the proceedings in the case. 
. The first .Court gave the plaintiffs a 
decree as sued for, finding that the defend- 
ant was a rich man with an annualincome 
of about Rs. 3,000 and that the first plaint- 
iffs claim of Rs. 1,244 for maintenance of 
herself and her two children for nearly 34 
months was proper in the circumstances, 
On appeal before the lower Appellate 
Court the learned District Judge stated 
that it was admitted that “under the 
Muhammadan Lawa wife is not entitled 
. to past maintenance unless the claim is 
based on a specific agreement and as no 
such specific agreement is set up inthe 
present suit, the lst plaintiff had no right 
to sue and this is conceded by the 
learned Advocate for the plaintiffs.” 
The lower Appellate Court treated the 
case as ‘practically .a suit by the 2nd 
plaintiff to recover money advanced to 
the let plaintiff for the maintenance of her. 
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self and her two children and the learned 
Vakil for the appellant doesnot dispute 
that under Muhammadan Law, a wife 
neglected by her husband may contract 
debt for the support of herself and her 
children, and that ifsuch debts are legiti- 
mate and contracted bona fide for their sup- 
port, the creditors have a right of recovery 
against the husband.” (Amir Ali, Muham- 
madan Law, Vol. II, page 362, and Mulla's 
Muhammadan Law, 8.214). There can be 
no doubt therefore that the suit is maintain- 
able inlaw by the 2nd plaintiff. On the 
merits the lower Appellate Court reduced 
the amount decreed, being of opinion that 
Rs. 30 a month for the maintenance of the 
lst plaintiff and her two children may be 
cosidered a reasonable rate, It held that 
Art. 120 applied to the suit and tbat 
the suit was not barred by limtation. 

In modification of the decree passed by 
the lst Court, the Appellate Court gave a 
decree for Rs, 993 in favour of the 2nd 
plaintiff only. 

The exact passages from Amir Ali's 
book referred’ to in the lower Appellate 
Court's judgment could not be traced by the 
learned Advocates who appeared before 
me in the Second Appeal. 

The defendant is a Hanafi. It is stated 
that the lst plaintiff became a shafi after 
marriage. lt is clear that the defendant 
the husband is not, under Hanafi 
Law liable for the maintenance of his wife 
where there was no decree or agreement for 
maintenance before suit. See Abdool 
Futteh Moulvie v. Zabunnessa Khatun (1). 
No doubt it is not specifically stated in the 
report, that the law applicable to that case 
was Hanafi Law, but having regard to the 
fact that the authorities quoted by the 
learned Judges of the Calcutta High Court 
are authorities governing the Hanafi 
School of Law, we may take it that that 
case was a decision under the Hanafi Law, 
Further light is thrown on that point by 
the observations of Justice Abdur Rahim 
and Justice Srinivasa Iyengar, in the case 
reported in Mahamed Haji v. Moideen 
Veettil Kalimabi (2). At page 213*, the 
learned Judges observed as folldws: “The 
decision in Abdool Futteh Moulvie v. 
Zabunnessa Khatun (1) is according to the 
Hanafi School of Law, which is followed by 
Muhammadans of Bengal generally." Fur- 
ther it is also stated at page 212* as fo]. 
lows :—“In the Shafi Law...the wife is 

(1) 6 0.631; 8 C. L. R. 242. 


(2) 42 Ind. Cas. 517; 41 M. 211; 6 L. W. 988, 
*Pages of 41 M.—[Zd]. : 
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‘entitled to recover arrears of maintenance, 
though not due under a-decree of Court or 
a mutual agreement, contrary to the Hanafi 
Law, admits of no doubt." 

It is also clear that in such cases, it is 
the personal law of the defendant that 
hasto be applied, wben he is sought to 
be made liable. See Aziz Bano v. Moham- 
mad Ibrahim Husain (3). Mr. Justice 
Sulaiman observed at page 824*, that "in 
my opinion, the personal law which ought 
to be considered...should be the personal 
law of the defendant,” At page 825*, the 
learned Judge observed “it would be grossly 
unjust to decree the claim on the strength 
of the personal law governing the plaintiff. 
It is a well-settled rule that the law to be 
observed in the trial of suits shall, in the 
absence of any enactment or usage having 
the force of law, be the law of the defen- 
dant." The case before the Allahabad 
High Court arose out of a suit by aSunni 
husband against his Shiah wife for restitu- 
tion of conjugal rights, and it is in that 
connection that the learned Judge remark- 
ed that the law which ought to be applied 
was thelaw of the defendant. See Nasrat 
Husain v. Hamidan (4). This is the principle 
recognised in s, 112 0f the Government of 
India Act, though the section in terms ap- 
plies only tocases onthe Original Side of 
the High Oourts of Madras, Calcutta and 
Bombay. The section enacts “when the 
parties are subject to different personal laws 
or customs having the force of law, the 
High Court shall decide according tothe 
law or custom to which the defendant is 
subject.” A similar law has been declared 
to be the law that should be followed in the 
Mufassil by the Supreme Courts of Madras 
and Bombay (37 George III, Ohap. 142,8. 
13). Similarly with reference to the Mufassil 


in the Bengal Presidency a similar Statute - 


was passed. See 21 George III, Ohap. 70, 
8. 17. 

Text writers on Hanafi Law have unani- 
mously laid down that under that system 
of law, the .wife is not entitled to arrears 
of maintenance against the husband in the 
absence of a specific agreement or decree. 
See Baillie’s Digest of Muhammadan Law 
(Hanafi Jurisprudence) 2nd Edition, page 
447; Abdur Rahiman's Institutes of Musal- 
man Law, page 110; Baillie’s Digest of 
Muhammadan Law (Imami Code of Juris- 
prudence) page 100, foot-note 6, where the 


(3) 89 Ind. Cas. 690; 47 A. 823; 23 A. L. J. 768; A. 
X. R. 1925 All. 720. 
(4) 4 A. 205; A. W. N. (1882) 15. 


*Pages of 47 A.—L Ed). 
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Hanafi Law, is also referred to. Tyabji'g 
Muhammadan Law, s. 307; Mulle’s Muham- 
madan Law, s. 214. : 

In these circumstances, it would seem 
that the Ist: plaintiff is not entitled to 
arrears of maintenance againsther Hanafi 
husband the defendant, as no specific 
agreement or decree has been set up in the 
present case. i . 

“The learned District Judge, however, 
treated the plaint as one filed by the 2nd 
plaintiff, and gave a decree in hig favour 
for the amount of maintenance at the rate 
of Rs. 30a month for the lst plaintiff and 
her two children, on the footing that the 
lst plaintiff must be taken to have pled g- 
ed the credit of the the defendant, since 
the defendant deserted and neglected to 
arrange for their maintenance. When the 
defendant is not liable for any arrears of 
maintenance under the Hanafi Law in the 
absence of specific agreement or decree, 
the question arises whether the wife has 
got au absolute right to pledge the husband . 
credit to procure necessities for mainten- 
ance or borrow money for such purpose. 
The learned Advocate for the respondent 
drew my attention to certain text-books on 
Muhammanan Law, but the same mention 
certain conditions also, and itis not the 
plaintiffs case that such conditions have 
been satisfied in the present case. Amir Ali's 
Muhammadan Law Vol. II, page 468; Abdur 
Rahiman’s Institutes of Musalman Law,page 
412, Article 202, Hedaya, Vol. 1, page 
397, Baillie's Digest of Muhammadan Law, 
pages 447-448, My attention has not been 
drawn to any provision of Muhammadan Law 
allowing the plaintiff the wife unconditional- 
ly to pledge her (Hanafi) husband’s credit, 
to secure money for maintenance where the 
husband deserted the plaintiff—his wife. 

- In these circumstances and having regard 
to the pleadings and proof in this case, f 
regret, I am unable to uphold the decree 
in favour of the 2nd plaintif. 

There is,however, thefact that the defend- 
antdeserted and neglected his two child- 
ren by the Ist plaintiff who were maintain- 
ed by the let plaintiff till their death in 
1921. The amount of Re. 30 a month fixed: 
by the lower Appellate Court was in 
respect of both the lst plaintiff and her two 
children and the 1st plaintiff was entitled to 
recover the amount spent by herfor the 
maintenance of the children from the 
defendant. 

I therefore allow the Second Appeal in 
part and remand the appeal to the lower 
Appellate Oourt for fresh disposal in, B0 far 
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as the claim relates to the expenses incur- 
red by the lst plaintiff in connection with 
the maintenance, etc.,.of her two children 
acting under O. XLI, r. 33, Civil Procedure 
Oode. It would be open to the lower Appel- 
late. Oourt to allow fresh evidenca in case it 
should think fit to do so. 

, In the peculiar circumstances of the case, 
the parties to this litigation should bear 
their own costs incurred up to date. It 
would, however, be open to the lower Ap- 
pellate Court to pass such orders as to costs, 
as it should think fit, with reference to the 
amount which it may ultimately decree in- 
cluding Oourt-fee thereon in the first Court, 
WN, Ya Appeal allowed in part. 





. MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 71 or 1928 
. _ February 1, 1929, 
Present:— Justice Sir William Watkins 
‘Phillips, Kr., and Mr, Justice Reilly. 
Tus CORPORATION or MADRAS— 
P /DEFENDANT—APPELLANT : 
versus ek 
Mzsess. SPENCER anD Oo., Lro., MOUNT 
; ROAD, MADRAS— PLAINTIFF— 
ih RESPONDENT. ae : 

Madras City Municipal'Aet (IV of 1919), s. 865— 
Licence fee, power to. levy, whether amounts to ‘power 
of taxation—Unreasonable fee, what is—Levy of un- 
reasonable fee, legality of—Costs, order as to, interfer 
ence in, by Appellate Court, 

The power given by:s. 365 of the Madras City 
Municipal Act tothe Oorporation Council to levy 
licence fees cannot be usedasa. power of taxation. 
ip. 852, col. 1.] cae yes 

Such licence fees are leviable ss compensation to 
the Corporation for the ‘expenses incurred in the 
issue of licences and the general regulation of the 
‘trades and other occupations which are licensed and 
there must be some relation between these expenses 
and the amountof fees -leviable. The levy of an 
unreasonably high licence fee is beyond the powers 
of the Oorporation and thg Civil. Gourt has power 
to interfere with it and direct the refund of the. excess 


amount. [p. 850, col. 1.] 


"Kruse v. Johnson (1) and Institute of Patent Agent ` : : 
dat 77*. were found to-be partial and unequal in 
- their operation as between different classes; 


Lockwood, (3) followed, ~ 
Where the Madras Corporation raised the :licence 
fee for storing spirits from Rs, 25to Rs. 200 not with 
-a view to pay for the expenses in connection with 
such licences but to increase the revenue ‘of the 
Corporation: from liquór, thereby replacing the 
abkari revenue which had been. taken from the Cor- 
poration by Government; and a licencee sued for re- 
ud T sanesa fee levied: : 
... Held, that the fée levied was unreasona 
x i» EL col. 2.) -> : ` PES pul 
* (2) that the excess portion, namely, Rs. 175 
be refunded; [ibid] : 4 lied 
(3) bub the Court was net justified in taking 


E 
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upon itselfthe power conferred by the Act upon the 
Council, and fixing the reasonable amount of fees to 
be Rs. 25. [ibid:] 

Phillips, J,,—There is great difference between the 
taxes and licence-fees. [ibid.] 

When the Corporation is empowered to levy licence 
fees, it may notdo sosolely for the purpose of revenue 
[p. 850, col. 1.] . . 

Appeal froma judgment of Mr. Justice 
Beasley, dated the 15th of April, 1928, 
and passed in the exercise of the Ordinary 
Original Oivil Jurisdiction of the High 
Court in O. S, No. 197 of 1927. 

Mr. $. Rangaswami Ayyangar, for the 
Appellant. 

Mr.-VereMeckett (with him Mr. O. T. Govin- 


dan Nambiar), for the Respondent. 


E JUDGMENT. 

Phillips, J.—The only question for 
determination in..this appeal is whether 
the action of the appellant, the Madras 


‘Corporation, in raising the licenee fee for 


storing spirits from Rs, 25 to Rs, 200 was 
within its .powers. Beasley, J., who tried 
the case has. held that the increase in the 
fee is unreasonable within the meaning of 
the term as defined by Lord Russell, C. J., 
in Kruse v. Johnson (1), and has directed 
refund to the plaintiffs, Messrs. Spencer 
& Oo., of the excess amount paid by them. 
Mr. Rangaswami Ayyangar for the appel- 


lant now takes exception to this finding 


and. says that the power to levy fees for 
licences under the Madras Act. IV of 1919 
is conferred on the Council and it.is within 
their power to fix the fee at any figure 
they please. He.contends, that if they 


-fixed it at-a figure too high or too low, 


the tax-payer has two remedies, (1) by exer- 
cising pressure on the member of: the 
Oorporation for his ward with a view to 
getting the figures altered, and (2) the 


correction. of ite own: mistake by. the 
-Oouncil; but he was notat first. prepared 


to accept ‘the dictum in -Kruse v.- Johnson 
(L); that the Court has power to interfere 
with by-laws which are unreasonable. - The 


: definition- given. of “unreasonable” at page 
:99* of the report of that case is as follows:— 


“Tf, for :instance, they. (i. e., the by-laws) 


if they were manifestly unjust; if they dis- 
closed bad faith ;'if they involved such. op- 
pressive or: gratuitous interferenee with the 


-rights of thoss subject to them as could 


find no justification in the minds of reason- 
able men...... B ; 

(1) (1898) 2 Q. B. 91,62 J. P. 469; 67 IL. J. Q. B. 
782; 78 L.T.617; 14 T.L. R. 416; 46 W. R.631; 1 
Cox, O. G. 103. ` 

*Pago of (1898) 2 Q. B.—[Ed.] 
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Appellant's contention in the first place 
is, that the fees fixed [or licences for 
what are called dangerous and offensive 
trades which are leviable under the pro- 
visions of the Act are revenue in the same 
sense as the taxes which the Council is 
empowered to levy. When there is a ques- 
tion of what is the power of taxation con- 
ferred by Government on 8 public body, 
avery careful scrutiny is necessary to see 
that only powers specially conferred are 
exercised and that nothing further is 
added to them. In PartIll of the Act 
which purports to deal with Taxation and 
Finance, Ohap. V deals with Taxation, 
and enumerates the several taxes which 
the Council is empowered to levy. Licences 
are dealt with in PartIV of the Act 
and are leviable under s. £87. The power 
to levy fees for licences is given in the 
Chapter on Procedure. There can belittle 
doubt that there is a great difference be- 
tween taxes snd licence fees. The fact 
that in £5,110 and 111 the levying of taxes 
is authorized but is stated to be by way 
of licence fees does to some extent support 
the argument that taxes and licence fees 
have something in common, but that & 
tax is not the same as a licence fee, is 
clear from the fact that no permission has 
to be obtained before the tax becomes 
payable and the taxis not paid for such 
permission, whereas the licence fee is 
payable in respect of a permission. which 
is granted by the Corporation. I must 
confess that the words “by way of licence 
fee" inss,110 and 111 are not very in- 
telligible to me and I cannot think that 
the sections would be affectedin any way 
by the omission of these words. Pre- 
sumably the Legislature intended to attach 
some meaning to these words, but nothing 
has been suggested in the course of these 
_ proceedings in explanation of the meaning. 
Whatever may be the meaning, I am satisfi- 
ed that taxes cannot be treated as being 
in the same category as licence fees under 
the Act. The argument, therefore, that, 
when the Corporation is empowered to 
levy licence fees, it may do so solely for 
the purpose of revenue does not seem to 
me to be tenable. Beasley, J., has held 
that fees are leviable as compensation to 
the Corporation for the expenses incurred 
in ‘the issue of licences and the general 
regulation of the trades and other occupa- 
tions which are licensed and that there 
must be some relation between these 
expenses and the amount of fees leviable. 
This was the view which was adopted by 


- 
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the Rangoon High Court in’ 3 
Corporation Rangoon v. Sooratee Bara Bazar. 
Co., Limited (2). With all respect, I think 
this is avery reasonable view to take, and, 
although possibly the above is not the 
sole consideration which may be taken 
into account in fixing the amount of fee, 
it is the main consideration. The licence 
fees are in respect of what are called 
dangerous and offensive trades, that is to 
say, it is necessary in the interests of 
the City that the Corporation shall know 
where such trades are being carried on, 
and shall be ina position to see that they 
are carried on in a proper manner without 
causing unnecessary nuisance: to other 
people or danger to the public generally. 
That being so, it is clear that the Oor- 
poration must have power to raise money 
for the exercise of these powers, but ib 
does not follow that the Corporation has 
the power tolevy any sum it likes by way 
of licence fee in order to raise the revenue, 
and in fact itis conceded by Mr. Ranga- 
swami Ayyangar that there must be some 
limit to the fee which can be imposed; 
but he is not prepared to suggest what 
that limit wil be. If there is such a limit- 
there is good reason for holding in accord- 
ance with the principle of Kruse v. Johnton 
(1) that, if the fee is unreasonable within 
the meaning of Lord Russell’s definition 
in that care, the Court has power to in- 
terfere with itslevy. We have been refer- 
red to another case, Institute of Patent 
Agent v. Lockwood (3), in which Lord 
Herschell, when dealing with the rules 
framed by the Board of Trade under the 
Patente, Designs, and Trade Marks Act, 
1888, which fixed acertain fee, in the course 
of his judgment observed, at page 355*: 

"I confess that it seems to me, if there 
were any power to impose fees at all, very 
difficult indeed to arrive at the conclusion, 
when the Board of Trade have sanctioned 
a particular fee, that itis within the pro- 
vince of a Court of Law to canvass their 
conclusion, and to determine what is the 
legitimate amountat which the fee may be 
fixed.” ` 

If that remark is applicable to the pre- 
sent circumstances, it would follow that, as 
the Council has power to fix the fee, it 
js not within the province of this Court 
to interfere, but there is a subsequent 
remark at page 357*, namely, 

"[ will say one word, however, before 
(2) 102 Ind. Cas. 878; 5R. 212; A. I. R. 1927 Rang.183, 

(3) (1894) A. Q. 347. 
"*Pages of (1894) A. O.—[Eq]. 





— 


a e 


13i E. g. 1930 


leaving this part of the subject, upon the 
point suggested that they involved some- 
thing harsh or unfair as regards the res- 
pondent....... N 

It is not unreasonable to interpret that 
as showing that the learned Judge had 
the principle laid down in Kruse v. Johnson 
(1) in his mind, namely, that if there was 
something harsh or unfair in the rules, it 
may be that the Court will interfere. The 
case is certainly no authority to the con- 
trary and was not even cited in Kruse v. 
Johnson (1). The question, therefore, before 
us is whether Beasley, J., was right in 
holding that the levy of this fee was 
unreasonable, Apparently from 1904 to 
1924 the fee of Rs. 25 was fixed as the fee 
for storing spirits. Until that date, the 
word “spirits” was interpreted as denatur- 
ed spirits and the fee was levied for the 
storage of such spirits. In 1924 and 1925, 
the licence in its present form was grant- 
ed for a fee of Rs. 25. At the end of 1925, 
a proposal was made to raise it, and we 
have the minutes of the proceedings of 
the Council from the 15th of December, 
1925, to 9th of March, 1926, when the 
Council finally fixed the fee at Rs. 200, 
changing the nature of the licence to one 
for arrack and for foreign liquors contain- 
ing alcohol. From the notes of the then 


Commissioner, it would appear that the 


Corporation resented the action of Govern- 
ment in collecting the abtari revenue 
within the Oity and innot allowing the 
Corporation to utilize sueh revenue for 
themselves, As compensation, the Govern- 
ment were paying a fixed sum annually 
to the Oorporation. The Oommissioner 
suggested that, as the Government insist- 
ed on the old conditions being adhered 
to, the power to levy a fee for storing 
spirits should be fully exploited and raised. 
Accordingly, the fee was raised from Rs, 25 
to Rs. 200. Oan it be said that this altera- 
tion was made reasonably? Taking it 
that the fee income must be more or less 


proportionate to the trouble and expense 


incurred by the Corporation in issuing 
licences and ia controlling trades and 
other matters for which licences are issued, 
the reason at the bottom of the resolution 
of the Council is clearly not in aczordancs 
with the spirit of the Act. The fee 
was not raised because of the expense of 
collection or regulation, but was merely 
a counter demonstration to the order of 
Government refusing to allow the Oor- 
poration to take the abkari revenue of the 
Cijy. The result of this increase of fes 
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has undoubtedly been to impose on the 
persons who store such liquor a very 
unfair burden as compared with other tax- 
payers in the City. From the evidence 
which has been adduced, it would appear 
that the expenses of supervising the places: 
where foreign liquor is stored are prac- 
tically nil, The site is inspected when the 
licence is originally granted and, so far 
as the evidence goes, no further action 
appears to be taken. If we compare the 
fee for this licence with the fees for other 
matters which entail much greater expense 
and trouble on the Corporation, such as fees 
for stables, dairies and storing skins and ex- 
plosives, we find that the fee for storing 
spirits is by far the highest, although those 
other matters entail much greater trouble 
and are more dangerous and offensive to 
the general public. The fee for other li- 
cences was not raised at the same time, 
and consequently itis impossible to hold 
that there was justification for raising the 
fee for a licence. for storing spirits by 800 
per cent. It was certainly not done with a 
view to pay for the expenses in connection 
with such licences, but was obviously done 
to increase the revenue of the Corporation 
from liquor, thereby replacing the abkari 
revenue taken by Government. This being 
so,[ must find that Beasley,J., was amply 
justified in finding that the levy of the en- 
hanced fee was unreasonable, 
While holding that the enhanced licenca 
fee is unreasonable, the learned Judge has 
in his decree ordered that “the plaintiffs 
are, therefore, liable only to pay a licence 
fee of rupees twenty-five (R3. 25) which 
sumis amply sufficient to cover all the duties 
performed and the expenses incurred by 
the defendant-Oorporation with respect ta 
those licensed premises and other premises 
in respsct of which licences have been 
granted." While agreeing with him that 
the enhanced fee is excessive, I do not think 
that the Court is justified in taking upon 
itself the power conferred by the Act upon 
the Oouncil, namely, the fixing of the 
amount of fees. In thiscase the omission 
to fixthe fee for a licence will makena 
difference in the substance of the decree, 
for the fea which was formerly leviable was 
Rs. 25 and this figure must be restored, aa 
the resolution for its enhancement is in- 
valid, and the plaintiffs are, therefore, en- 
titled to the refund of the balance of Rs, 
175. The words of the decree quoted above 
should, therefore,be removed, but the decrea 
is in other respects confirmed. 
A somewhat surprising argument has also 
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been advanced on the question of coste. 
The learned Judge has passed the usual 
order that costs should follow the 
result, and the circumstances would have 
to be exceptional to justify our interference 
with the order. Not only must we be of 
opinion that there were circumstances 
which justified a departure from the usual 
order as to coste, but we must be further 
satisfied that those circumstances were so 
exceptional that the learned Judge cannot 
have exercised his discretion judicially in 
ignoring them. That is far from being the 
case here, and. this ground of appeal must 
be rejected. 

ane appealis accordingly dismissed with 
costs. 

Reilly, J.—I agree with the finding of 
the.learned Judge on the Original Side that 


the power given by the Madras City Muni-. 


cipal Act to the Council to levy licence fees 
cannot be ueed as a power of taxation. 
The Act clearly provides in Part III for 
taxation, and lays down what taxes the 
Corporation may levy. Then the Act goes 
on to an entirely different part, Part IV, 
which isheaded “Public Health, Safety and 
Convenience." In that Part, there are pro- 
visions to the effect that no perscn shall 
carry on certain trades or occupations or 
use any premises for certain purposes, with- 
out getting a licence from the Commission- 
er. The section in that Part with which 
we are particularly concerned, is e. 267, 
which provides that no person shall use 
any place for any of the specified purposes, 
without getting the permission of the 
Commissioner in the form of a licence. A 
person who wishes to use his. premises 
for such purposes has to apply for a licence. 
The Oommissioner may. grant, or refuse 
to grant, such a licence. If he grants it, 
he may fix any conditions or restrictions 
which he thinks necessary. There. is noth- 
ing whatever in this section about a person 
who wishes touse his premises for such a 
purpose being taxed, or: his occupation or 
‘his premises being .taxed. He has under 
those provisions to get a licence. When we 
come to the end of the Act, there is another 
part headed “Procedure and Miscellaneous.” 
Section 365, at the beginning of that part, 
setsout that every licence or permission 
must be signed by the Commissioner 
and must specify the restrictions, if any, 
which are imposed by the Commissioner, 
Then sub's, (2) goes on to say "For every 
such licence or permission, fees may be 
charged at such rate as may be sanctioned 
by the Council,” It is suggested that the fix- 
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ing of fees for these licences may be used 
by the Council as a method of taxation, Sure- 
ly, if that was intended, that power would 
have been provided for in the part of the 
Act which deals with taxation. What could 
bethe reason for bringing itin as a mere 
matter of.procedure at the end of the Act? 
Mr. Rangaswami Ayyangar for the Oorpo- 
ration has suggested that, because ip the 
sections which deal with taxation one or 
two of them refer to the method of collect- 
ing taxes as "by way of licence fees," there- 
fore we must hold that there is no dis- 
tinction between licence fees and taxes. I 
can see no sufficient reason in the rather 
loose language which is used in those 
sections about the means of collecting taxes, 
tolead us to hold that under the Act it is 
intended that there should be no distinc- 
tion between licence fees and taxes. Ido 
not think that the matter really admits of 
any doubt. But, if there were any doubt: 
aboutthe meaning of s. 365 (2), ifit were 
possible to read that sub-section in two ways 
—in one way as empowering the Council to 
impose taxes on persons who apply for 
licences, and in another way as empowering 
them only to require those persons to pay 
fees— then under the ordinary ‘principle 
of construction, when weare dealing with 
a statute which imposes or which it is con- 
tended imposes any liability on a subject 
or citizen to taxatiop,it would be imperative 
upon us to adcpt the construction most 
favourable to the subject or citizen. But I 
do not think it is necessary to call that 
principle of construction to our aid in this 
case, I cannot imagine that the Legislature 
when providing foy. licence fees under the 
heading “Procedure” and omitting them 
from the provisions regarding taxation, ever 
intended them to be treated in any way a8 
taxes. 

if the power to levy these fees cannot be 
used for taxation, it is admitted that the 
Council has not the power to fix any arbi- 
trary fee which it chooses. Mr. Ranga- 
swami Ayyangar has admitted that there 
must be some limit to its power and that the 
fees must be reasonable. He has rightly 
contended that in interpreting. the word 
"reasonable" in this connection we must 
give it a wide and liberal interpretation. 
And I quite agree with his contention that, 
when such a question comes, before a Court, 
itis.not for the Judge to try . minutely 
to assess what is the proper fee; nor is it 
Óforthe Judge to substitute his judgment 
in the matter for that of the publie body 
to which the Legislature has entrusteQ it, , 
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But I think there are two principles which 
we.may use to determine whether the fees 
fixed by a Municipal Corporation with 
powers such as these can be held to be 
reasonable ornot. If we accept the propo- 
‘sition that the power of charging: licenca 
fees:'cannot be used for taxation, then we 
must say that asa whole the fees charged 
-by the Corporation must not be very much 
in excess of what the duties cast upon them 
and. their staff in connection with the 
litences.cast them. There is the cost of 
issuing the licences; there is the cost of 
inspecting the premises to see whether they 
are suitable for the purpose proposed; and 
there is the subsequent cost of inspecting 
"the premises to see that they are being used 
properly and that the conditions and res- 
. trictions.imposed by: the Commissioner are 
observed. But, roughly speaking, if the 
fees are charged at so high a rate that as 
a whole they bringin very much more than 
the costs of these operations tothe Cor- 
-poration, then I think we can rightly say 
that they are. unreasonable. ‘There : is 
another principle, Although. it is almost 
. impossible for the Oorporation itself -to 
ascertain, when they are issuing a number 
: of licences to persons engaged in different 
- trades and occupations, exactly what is the 
cost of any particular licence or of licences 
:.for persons engaged in particular trades or 
‘ioccupations—and .certainly we could. not 
. attempt anything: of that sort--yet, surely 
^it would. be unreasonable if. they so ffxed 
the fees that the whole. cost incurred by 
: them in connection with all the licences or 
.2&- grossly disproportionate part of it was 
simposed on one partichlar trade or a few 
-particular. trades. . These - principles, I 
. think, may be of help in ascertaining whe- 
. ther.a particular fee is reasonable. or not. 
- Mr. Rangaswami Ayyangar referred us to 
the-case of Kruse v. Johnson  (l)-and 


- -asked us to accept the view of what is 


-zreasonable and unreasonable taken by Lord 
> Russell, O.:J., in that case. That I am 
:; very willing to do. But we. must remem- 
otber that Lord Russell in -that case said 
that a by-law which was partial or unequal 


. in its. operation would be unreasonable; 


:: and in the same way I think we can pro- 
‘.2perly say that a licence fee, if it wasim- 


«' posed partially or ina way which would 


:. Make it unequal in operation, would also 


-~ be unreasonable.. >` 4 


Mr. Rangaswami Ayyangar has tried to 


=. tell us how much the issue of these licences 


.-+is.costing the Oorporation a. year, and he. 
°.. haf put before us some calculations which 


Oe. 
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show that the total cost of the licensing 
‘operations is about Rs. 95,000 a year. I 
cannot say that I am entirely satisfied with 


-the way ia which he has arrived at that 


result. It appears to me that some parts 


: of his calculations require a good deal of 


clearing up. But let us assume that his 
figures are correct. He has also told us 
thatthe total amount collected for these 
‘licenses is about Rs, 90,000a year, If these 
figures are correct, the Corporation is col- 
lecting about Rs, 5,000 less than what the 
licensing operations cost them. If that is 
80, it would be very reasonable for them to 
increase their licence fees so as to cover 
the deficit.. How they should increase them 
is not for us to determine. One obvious 
method weuld bean all-round increase of 
licence fees so as to cover the deficit, 
Another method would be to find out whe- 
ther some licence fees are clearly too low 
and-toraise them. But what has the Cor- 
‘poration done in this case? From the 
with which Mr. Rangaswami 
Ayyangar has provided us, it appears that 
there are over a hundred different classes 
of occupations and trades forzwhieh people 
have to apply for licences.. They have 
selected the one with which we are concerned 
-—the storing of spirits. The fee for storing 
Spirits, before the change with which we 
‘are concerned was made, was Rs. 25à year, 
The storing of spirits is obviously nota 
very dangerous thing. It is nota thing 
which is offensive to the physical senses 
of persons in the neighbourhool. And the 
evidence shows that the Corporation and its 
staff spend practically no time or effort on 
inspecting places where spirits are stored. 
For that kind of licence one would expect 
to find a very moderate fee charged. 
Perhaps it may be said that Rə. 25 was a 
moderate fee. But they determined to 
raise it; and they proceeded to raise it 
eight times, to Rs. 200. That I find is 
double the amount charged forstoring any 
other thing, however dangerous -or offen- 
sive, in this town. Itis four times what is 
charged for . licensing -places for storing 
such dangerous things as nitro glycerine, 
fulminate of mereury and other explosives. 
It is many times the fee charged for stor- 
ing fire-worke. On the calculations which 
Mr. Rangaswami Ayyangar has made, it 
appears, that before this change in the rate 


`of fee, about 1/48 of the whole cost ofthe 


licensing operations was collected from the 
persons who had to obtain licences for stor- 
ing.spirits; -after the. change, about one- 
sixth of :the whole costs of the licensing 2 
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operations is collected from them. We are 
* informed that there are only 72 of these 
particular licences, I find from the sche- 
dule with which we have been provided 
‘that more than 6,700 licences are issued for 
` trades, businesses and occupations But 72 
of them are made to pay about one-sixth of 
‘the cost of the whole licensing operations, 
"1 think that, when these facts are stated, 
no one could really contend that the fee 
‘fixed, Rs. 200, is in any sense of the word a 
reasonable one. That being so, the Council 
had no power to fix the fee atso higha 
figure. They appear to have doneit with 
‘the intention of using their power as a power 
‘of taxation; and I may add that they ap- 
-pear to have used their power for improper 
discrimination. 

T, therefore, agree that thereis no suffi- 

-cient reason for us to interfere with the 
"decree of the learned Judge that the excess 
over Rs. 25 for each of these licenses must 
be refunded to the plaintiffs. I agree also 
that the learned Judge went too far when 
he attempted to decide for the present or 
for the future what is the reasonable fee 
which the Council should fix. That I think 
is a matter for them; and, therefore, I agree 
that the words quoted from the decree by 
my learned brother should be struck out. 
With that modification, I agree that this 
appeal must be dismissed with costs. 

V. N. Y. Appeal dismissed. 


MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No. 118 oF 1926, 
April 18, 1929. 

Present:—Mr. Justice Ramesam 
and Mr. Justice Jackson. 

Tug MUNICIPAL COUNOIL or 
KUMBAKONAM—Dsrenpants—APPELLANT 


versus 
Tae SOUTHINDIAN RAILWAY 
Company, LIMITED— PLAINTIFFS 
— RESPONDENTS. 

Madras District Municipalities Act (V of 1920), s. 
845, Sch. IV, rr. 8 and 15—Assessment, amendment of 
—Retrospective operation. ` 
. By the combined effect of rr. Band 15 of Sch. IV and 
B. 345 of the District Municipalities Act, an amend- 
ment ofthe assessment of a Municipal tax can be 
made at any time within three years so as to operate 
retrospectively, though an amendment, made more 
than three years after the year for which it was in- 
tended to have effect is useless and cannot be carried 
into operation. : 

` Letters Patent appeal against a judgment 
of the Chief Justice, dated the 12th March, 


1925, passed in the exercise of the Ex- 
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traordinary Original Civil Jurisdiction of 
this Court, in O. S. No. 284 of 1924, 

Mr. K. Bashyam Iyengar, for the Appel- 
lants. 

Mr. R.N. Aingar, for the Respondents. 

JUDGMENT.—In this case, the Muni- 
cipal Council of Kumbakonam assessed 
the South Indian Railway Company foy the 
year 1921-22 on a certain footing. Thetas- 
imposed was Rs. 632 14 6. A demand notice 
for this amount was sent on 31st July, 1921 . 
and the amount was paid. A foot-note to 
this demand notice mentioned the fact that 
the demand was provisional and was “sub- 
ject to revision under proviso (a) to s. 82 (2) 
of Act V of J920 òn receipt of particulars 
from the Executive Engineer re present 
estimated cost of erecting the building.” It 
may be mentioned that proviso (a) to s. 82 
(2) of Act V of 1920 really indicates the 
mode of assessment. It does not relate to 
any power of revision. Such power is really 
contained in r. :8 of Sch. IV attached 
to the Act. This rule says that the Ohairman 
may amend the assessment books at any 
time by altering the amount of tax. In 
February 1973 the Ohairman amended the 
tax and sent a communication to the 
Railway Company informing them of the 
altered aesesement and also stating that the 
altered assessment would take effect from 
Ist April, 1921. The question now in this 
case is, whether the amendment made in 
1923 can be so made as to operate from Ist 
April 1921. Rule 15 of Sch. IV says: 

“When the Ohairman has amended the 
assessment books of his own motion, 
otherwise than in the course of a general 
revision, either undery, 8......... the amend- 
ment shall be deemed to have effect from 
the earliest date in which the circumstances 
justifying the amendment existed in the 
year to which the orders have reference." 

The orders mentioned in this rule are the 
orders of amendment, the year to which the 
orders have reference is 1921, beginning 
from Ist April, and the earliest date in 
which the circumstances justifying the 
amendment existed in the year would be 
Ist April, 1921. Therefore, so far as r. 15 of 
Sch 1V is concerned, there is nothing in it 
to prevenf. an amendment in 1923 of an 
assessment made in 1921 and r. 8 itself says 
that theamendment may be made at any 
time, no doubt the result of the -considera- 
tion ofthese rules looks as if an amend- 
ment may be made “perhaps” years 
after", as the learned Chief Justice observes. 
Our attention has been drawn by, the 
learned Advocate for the appellants to 8. 345 
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Under this section, it appears that an 
amendment, made more than three years 
after the year for which it was intended to 
have effect is useless and cannot be carried 
into operation. 1f this construction of s. 345 
is not correct, it may be that there is no 
limit of time to the orders and the mode of 
assessment. As the rules and the Act stand, 
there dan be no doubt that the amendment 
of an assessment can be made at any time 
within three years so as to operate retrospec- 
tiveły. As to the inconvenience to big con- 
cerns like Railway Companies which have 
to produce a balance sheet and daclare 
dividends, inconvenience may exist; but, in 
the face of the section and the rules, the 
inconvenience cannot prevent thé operation 
of the Act and the rules thereunder. We, 
therefore, allow the appeal and dismiss the 
suit with costs throughout. 
Y. N. Y. Appeal allowed. 


MADRAS HIGH COURT. 
Oivin Revision Petition No. 1097 or 1927. 
April 22, 1928. 

Present: —Mr. Justice Waller and Mr. 
Justice Krishnan Pandalai. 
NARAYANA SAHU AND ANOTHER 
PLAINTIFFS—PETITIONERS 
versus 

PENTAMMA —DRFENDANT— . 
E — RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
89,92—Application to set aside sale—Omission to 
implead auction-purchaser in time, effect of. 

On an application to set aside a sale under O. XXI, 
y. 92 read with r. 89, Civil Procedure Code, which is 
otherwise in order and in time, the omission toim- 
plead the auction-purchaser tillafter the expiry of 
30 daysallowed for the application is not fatal to it. 


[p. 855, cols. 1& 2.] ‘ : 
Ganesh Bab Naik v. Vithal Vaman Mahalya (5), 


followed. th 
Petition under s. 115, Oivil Procedure 


Code, 1908, to revise an order of the 
District Court, Vizagapatam, in A. S. No. 
937 of 1926 preferred against that of the 
District Munsif of Rajam, in E. A. No, 416 
of 1926 in E. P. No. 1345 of 1925 in O.8. 
No. 299 of 1923. 

Mr. V. Govindarajachari, for the Peti- 


tioners. 
Mr. Y. Suryanarayana, for the Respon- 


dent. 

JUDGMENT.—This matter has 
been posted before a Bench owing to the 
absence of any clear ruling in this Oourt on 
dhe point involved, i. e., whether in an appli- 
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cation to set aside a sale under O. XXI, £. 
92, read with r. 89 which is otherwise in 
order and in time the omission to implead 
the auction-purchaser till after the expiry 
of 30 days allowed for the application is 
fatal to it. 

The facts are simple and undisputed. 
Property was sold in execution of a decree 
on 12th April, 1926. On 28th April, 1926, 
defendant's Pleader filed a lodgment 
schedule mentioning in the cause title the 
names of the plaintiff (decree-holder) and 
the defendant (judgment-debtor) and the 
auction-purchaser who was the decree- 
holder’s son and praying foran order to 
deposit the amount required by O. XXI, r. 
89 and stating that the amount is deposited 
for setting aside the sale. The chellan was 
accordingly issued and the amount was 
deposited on lith May within thirty days. 
The Court had been closed from 2nd May 
and re-opened on 14th June, on which day, 
the defendant filed & petition headed O. 
XXI, r. 92, showing in the cause title the 
names of the plaintiff and defendant only, 
but for some reason, probably by  inadvert- 
ence, omitting the name of the auction-pur- 
chaser and stating that the proper amount had 
been deposited in the treasury as per receipt 
produced and praying that full satisfaction 
of the decree may be entered and that the 
sale should be set aside. The plaintiff to 
whom notice of this application was sent 
raised various objections most of which were 
unfounded, e. g., that the sum due was not 
deposited and the application was not filed 
in time but he also raised the objection that 
the auction-purchaser (his own son) had not 
been impleaded. Thereupon notice of the 
application was sent to the auction-purchas- 
er also and served on 30th June, 1926—some 
days after the expiry of the thirty days 
allowed for applications under O. XXI, r. 
92. The District Munsif held that the 
deposit was in time and set aside the sale. 
The learned District Judge confirmed the 
order. 

In this Court, the only point pressed is 
that it is necessary in applications under 
O. XXI, r. 92 thatthe party to be pre- 
judicially affected by: the order, e. g., the 
auction-purchaser should be impleaded and 
notice sent to him and that unless the 
applicant has impleaded the auction-pur- 
chaser within the time allowed the applica- 
tion is time-barred and unsustainable, Our 


difficulty in deciding the question on the 


words of the relevant rules themselves which 
should be the ultimate basis of decision on 
such a question, is the wealth of conflicting 


: Judicial. ‘opinion. ‘on - dt: “athe “ petitioner’ 8 
“Advocatereferred to-the:following cases in 
‘his favour:—Ajiuddin Ahamad v. Khoda Bux 
“Khandkar (1), Sumitra.Kuerv -Damri Lall 
(2), Karamat Khan v. Mir Ali Ahmed (3) 
and- Khuda Bus:v. Sadhu Pramanik (4). The 
“raspondènt's:Advocatereferred;to the follow- 
dng decisions^:contra: -Ganesh Bab Naik. v. 
:Mithel'Vantan Mahalya (5), Raj Chandra Das 
sv) Kali -Kaiita:Das (6), Bibi Zainab v, Paras 
bNath(?):Iewardas Marwari v. Biseswar Lal 
^Marwari(8),Sàtish: Chandra De Sarkar, v. 
-Rakhal Chanda Saha (9), -Haji Muhammad 
ov, Ghulam Husain Khan. (10): and Kirpa Ram 
7viNand Lal (11).: In óur.own Court: .there 
^gré'no' reported: decisions but reference: had 
“been máde-toó A. A. O. No.19 of. 1919. ia 
which thedearned Judges differed. . 
mn our: ‘opinion: all-that‘O. XXI, r. 92,. read 
“with ir: 89; ‘requires, before an order. setting 
‘aside: a ‘sale is made, is (1) an Aan kan 


Ne. 


a is ¢ one. 
*-thémselves "which ‘requires that (a names 
«fi thé-parties affected including that of. the 
»aüetion-pütchaser should: be-contained in 
ithe ° application or'added within any par- 
‘ticular’ time: although. normally it is the 
“tisual, ‘because the: most convenient, - plan 
-for thè applicant to mention those of: them 
"whom "le knows àtoncein the application, 
"go'that notice may go to them without delay. 
‘In “Ganesh. Bab Naik: v: Vithal-Vaman 
^ Mahalyá: (5), the auction-purchaser was not 
"ináde'à party-to the original'applieation . or 
‘to “the ‘appeal thotigh notice was issued to 
- him by-the first Gourt and he was added. ‘as 
‘party: to the’apveal under'O. XLI, r:20; On 
: this ‘point ‘the Bombay High Court observe 
pags 390*)-thàt'according to O. X XT, r.: 92 
'"'"Mhere'in the case::of an application 
"under r. 89, the deposit required by. that 


#rul6 ^ i8: made-within 30 days from the date i 


ASI) 50 Ind. Gas. 15. RD 
1 (2).62 Ind. Oas.. 81:2 F. L. T, 336. - SAN 
_-id8) A, W.N, (1891) 121. 
* (4) 10 Ind.“Oas. 417; 14- O. E. J: 620 at p. . 625, 

P Ck Ind! Oas. 415, 81 By "881; 15 Bom. iL. R. 


.(6)-82, Ind.- Cas. 776; A. I. R. “i923 Cal. 394. 
(7) 75 Ind: Oas. 43052 Pat. 800;.3 P. L. T. 4951 
“Pas. Ti. T..361: A T, R. 1924 Pat. 37. | 
7" (8) 94 Ind: “Gas. 3r (1926) Pat: $3; A. LR. 1926 Pat, 
1.866; T-P; LiTé5 


:() 107. fad Gas: 1133; 41 Q.D. J. 5. A: I R. 1928 7 


nl 
> (TÒ): RUE Tu “Gas. 148; ALR 1997 Lah. 681. 
1-107 Ind Oas; 494; A. I'R.1928- Lah: 413. . 


*Page of 37 B.—[Ed.| 
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of the gale, the Court shall mike an order 


setting aside the’ sale, providéd' that no 


order, shall bë. made unless notice of the 
application has been given to all persons 
affected thereby. That cannot mean that 
notice must Le given within 80 days of the 
date of gale." 

We respectfully agree with this view and 


hold that the notice given in this cese to 


the auction- purchaser. was not infructuous 
because his name was not added: to the 
‘petition, dated 14th June, 1926, and netice 
to him was applied for only after the expiry 
of 30 days from the date of the salé. 

„In, order to: mitigate the hardships’ that 
‘are sure to arise from a strict adherence to 
the opposite view, some decisions have gone 
to the. length of laying down thatit is 
enough if the auction purchaser's name is 
mentioned somewhere in thé body of the 
judgment-debtor's application though not in 
the cause title as one of the parties: see Raj 


; Chandra Das v. Kali Kanta Das (6) and 


Bibi Zainab v. Paras Nath (7). We think 
that it is not correct to adopt arule not 
justified by the „language of the Oode and 
then’ attempt to mitigate" “the hardships 
thereby created. by tolerating its infringe- 
ment. But if ‘the substance ofthe matter 
is that the judgment-debtor must do all 
that he is required by Jaw :to do and no 
more within the time limited and then the 
Court must pass the order after notice to 
the persons affected, the fact that in this 
case, in the lodgment schedule, dated 28th 
April (Le, 16 days -after the sale), the 
auction-purchaser was mentioned and- it 
was also stated that the amountisto be 
deposited for setting aside the sale and the 
fact that the deposit was in fact made 
within 30 days of the sale, were quite 
sufficient to meet the requirements of the 
law ia any viewofthe case. The: civil 
revision petition is dismissed with costa. 

e Y. N.V Petition dismissed, 
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MADRAS HIGH COURT. 

;. Orvin AePrAL No 423 or 1924, - 
"17: . August 1,1929. ` 5 
Present:—Justice SirKumarasw&mi Sastriar, 
Kr, and Mr. Justice Pakenham Walsh. 

. KOLLURI SUBBARAO-— PraINTIFF 
Bt A. oe +APPELLANT 
"EE “Versus. 

"^  KOLLURI VENKATARATNAM 
" AND OTRERS— DEren DANTS— RESPONDENTS, 
. Civil Procedure Code’ (Act V of 1908), s. 151, O. 
XXXIII, rr. 2, 8, 8—Plaint filed with deficient Court- 
fee-*Plaintiff unable to pay additional Court-fee 
— Power of Court to allow plaintiff to continue suit 
In forma pauperis— Procedure to be followed. 

The Court has inherent power to allow a party to 
Continue a suit in forma pauperis, ^ > 

--An application for permission to continue-a suit in 
forma pauperis cannot be dismissed merely because 
itis not presented as required by O. XXXIII, r. 8, 
Civil Procedure Code. To sucha case rr. 2and 3 
can have no‘application. 

' Where a plaintiff applies for continuing the suit 
“in. forma pauperis the proper thing would be to see 
ifthe plaint disclosesa eause of action and issue 
notice to the opposite side and to the Government to 
seé if the plaintiff is really a pauper unable to pay the 
additional stamp duty. lf thatis enquired into and 
found, he shouldbe allowed to continue the suit in 
forma, payperis, : | 5; 


" Appeal against a decree of the Court 
of the Subordinate Judge, Rajahmundry, 
in O. S. No. 8 of 1923. - 
Mr. C. Rama Rao, for the Appellant. 
Mr. P. Somasundaram, for the Respondents, 
JUDGMENT.—In this case, the plain- 
iiffis the appellant. He filed the suit for 
partition and delivery to him of his share 
in the properties, alleging that he 
is a member of an undivided: family 
with ‘deferidants: ‘Nos; l to 6, that the 
immoveable propertieg- in : the plaint 
schedule are ‘joint, family properties and 
praying that the decree in: Suit No. 24 of 
1922 
on him, He paid a stamp duty of Rs. 230, 
valuing the suit as one bya co-parcener 
to be in possession with the other 
‘co-parceners.. .. The ' suit ^ was filed 
on the 17th April, -1923, written state- 
ments were filed and preliminary objection 
was taken as to the valuation of the suit 
and the}Court-fee paid. Issue No. 12 is: "Are 
the valuation of the suit and the Court-fee 
paid not correct?” The Subordinate 
Judge, in dealing with it, disposed of the 
. preliminary point and held that the valua- 
tion was not correct. He held that the 
‘plaintiff should not value the. suit under 
s. 7, para. 4 (6b) and was not entitled to put 
his own valuation on the . property. He 
.held that the amount payable was pre- 
. scyibed by s. 6, para. Sof the Court Fees 
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Act. When he held this, the plaintiff put 
in an application to be permitted to 
continue the suit in forma pauperis on the 
ground that he was unable to pay the 
heavy stamp duty of Rs. 1,523 and odd, 
which would be payable by him, in addition 
«to the fee already paid. He put in the 
usual application, through his Pleader, to 
allow him to continue in forma pauperis. 
The Subordinate Judge dismissed the 
application on the short ground that it waa 
not in the form prescribed by the Code 
and that it was not presented by the 
plaintiff in person and hence the appeal. 
The first question is whether the Subordi- 
nate Judge was right in dismissing the 
application. It is now clear on the 
authorities that ina: case like the present 
it is open to the plaintiff to apply to 
continue the suitin forma pauperis We 
need only refer to Thompson v. Calcutta 
Tramway Conipany (1) and- Revji Patil v. 
Sakharam (2). Although there isno direct 
decision in the Madras Court on' the point, 
the learned Judges who decided Solaiyappa 
Chetty v Lakshmanan Chetty (3) express no 
dissent from the view that such an appli- 
cation would lie. If such an applicaticn 
lies, then the question is, whether the 
Subordinate Judge was right in holding 
that it should be in the form prescribed in 
r.20f O, XXXIII and presented in person, 
as required by r. 3. It is difficult to see 
how these rules can apply to a case like the 
present. Rule 2 contemplates that the 
application ‘itself should’be in the form 
of & plaint. It should contain all the 
particulars required as regards plaints in 
suite; there should be a schedule of any 
‘moveable and immoveable property belong- 
ing to the applicant and its estimated value 
‘and the application should be signed 
“and ‘verified in - the “manner ' pres- 
cribed for ‘sighing and verification of 
pleadings. Rule 3 says that the applica- 
tion should be presented by the applicant 
‘in person, unless he is exémpted from ap- 
‘pearing in Court, in which case the applica- 
tion may be presented by an authorised 
-agent, who can answer all material ques- 
` tions relating to the application and may be 
examined’ inthe same manner as the party, 
Rule4 is that when the’ application is in 
proper form" and duly presented to the 
Court, it may, if it thinks fit, éxamine the 
| applicant or the agent, when the applicant 
- (4) 200. 319. 
(St Ind. Cas. 761; 38 M, L. J. 146; 10 LW 
“Gada Wikan, OEE SS 
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‘is allowed to appear by agent, regarding 
the merits of the claim and the property of 
the applicant. Rule 5 saya that the appli- 
cation shall be rejected, if it is not inter 
alia framed and presented in the manner 
prescribed by rr. 2 and 3. Then we come to 
T. 8 which says that where the application 
is granted, it shall be numbered and re- 
gistered and shall be deemed the plaint in the 
suit and the suit shall proceed in all other 
: respects as a suit instituted in the ordinary 
manner, except that the plaintiff shall not 
be liable to pay any Court-fee (other than 
fees payable for service of process) in res- 
pect of any petition, appointment of & Plea- 
deror other proceeding connected with the 
suit. Now the question is where, as in the 
present case, the plaint has already been 
filed with & stamp duty, which is found to 
be inadequate, where a written statement 
has been put inand issues settled and the 
Court at a trial of an issue as to the Court- 
fee wants additional Court fee, which in 
amount is £o large that the plaintiff could 
not pay it, is the application for permission 
to continue the suit in forma pauperis to 
be dismissed, because it is not presented 
as required by r. 8 which ex hypothesi re- 
quires that the application should bein 


ihe form of & plaint and when admitted is . 


to be numbered and registered asa plaint. 
It is obviously impossible in a case like the 
present. There is already a plaint register- 
ed and numbered, containing all the allega- 
tions and aņ application to continue it in 
forma pauperis could not be treated as a 
plaint or registered as a plaint, It is, there- 
fore, obvious that it is not possible to com- 
ply with this provision. In such cases, the 
question is whatisto bedone. It has been 
held, as we said before, that it is competent 
to the Court to allow in its inherent power 
ihe party to apply to continue the suit in 
forma pauperis, If that power exists, there 
should certainly be some power in the 
Court, by which that procedure can be 
followed up There is no useof saying 
that the Court can do it and at the same 
time requiring the party to do something 
which is impossible, under rr. 2and 8, In 
such cases, the proper thing would be to 
see if the plaint discloses a cause of action 
and issue notice to the opposite side and to 
the Government to see if the plaintiff is really 
a pauper, unable to pay the additional 
stamp duty. If that is inquired into and 
found, he should be allowed to continue the 
suit in forma pauperis. In the present case, 
there isno doubt that on the plaint there 
is a sufficient cause of action. It is not 
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barred on the face of it and there is no 
reason for any enquiry, except the inquiry 
as to whether the plaintiff is or is not able 
to pay the large additional fee demanded. 
We are, therefore, of opinion that the Sub- 
ordinate Judge is wrong and that the 
matter. should be tried on the lines indi- 
cated above. Ifthe plaintiff is fqunda 
pauper, of course, the other issues will go on 
as if the proper stamp duty had been paid. 

One other point has been raised by the 
appellant's Advocate that the order of ‘the 
Subordinate Judge is wrong in requiring 
him to pay additional duty. In view of the 
decision on the other question, it is un- 
necessary to decide this point. We think 
that when occasion should arise for the 
plaintiff or the defendants to pay stamp 
duty, an inquiry asto the proper Oourt-fee 
payable should be held, after notice to the 
Government. We allow the appeal and 
send the case back to be disposed ofin the 
light of the observations in our judgment. 
The costs of. the appeal will abide and 
follow the result. 

There is no question of any Oourt-fee 
paid to the Government on the appeal 
memorandum, because even if it had been 
paid, the appellant’ would be entitled to: 
refund. 

V.N. V. Appeal allowed: case remanded, 


MADRAS HIGH COURT. 
OviL APPEAL No. 132 or 1927 AND 
APPEAL AGAINST OgpE& No. 336 oF 1927.. 
August 7, 1929. 
Present: —Justice Sir Vepa Ramesgm, Kr., 
and Mr. Justice Jackson 
THAYAMMAL AND OTHE&8— DEFENDANTS | 
— APPELLANTS 


versus p 
A. MUTHUKUMARASWAMI OHETTIAR 
—PrLaINTIFF— RESPONDENT. 

Evidence Act (I of 1872), s. 68 as amended by Act 
XXXI of 1926—Amendment, whether retrospective— 
Limitation Act (IX of 1908), ss. 20, 21—Payment of 
interest by one of several mortgagors, whether saves 
limitation against rest—" Chargeable" ins, 21, mean- 
ing of—Mortgage-decree—Construction—Personal dec- 
ree as to costs against mortgagors—Hxecution in respect 
of personal decree before sale, legality of. 

The amendment ofs. 68, Evidence Act, by Act 
XXXI of 1926, is a provision relating to processual 
law and not to substantive law and, therefore, must 
ke ro to be retrospective in its operation. [p. 859, 
col, 2. 

The mere fact that the payment of money towards 
a debt by a person on behalf ofa debtor enures for. 
the benefit of all the debtors cannot constitute a 
specific authorisation to sign the endorsement on 


\ 
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behalf of all debtors within the meaning of s. 20 of the 
Limitation Act. [p. 859, col. 2; p. 860, col. 1.] 

Vuppala Bapanna v. Pabbisetti Bheemalingam (1), 
followed. 

In the case of several joint contractors, partners, 
executors or mortgagees the operation of s, 20, Limi- 
tation Act, seems to be cut down or limited by s. 21 
(2) of the Act. Therefore,a payment of interest by 
one of two mortgagors does not save limitation as 
against the other mortgagor. [p. 860. col. 1.] 
“The word “ chargeable” ins.21, Limitation Act, 
must prima facie mean every kind of chargeability 
possible by reason ofss. 19 and 20 of the Act, that 
is, evesy kind of chargeability under the original con- 
tract, and the term cannot be limited to personal liabi- 
lity only. [p. 861, col. 2.] 

Where a mortgage-decree made costs part of the 


mortgage money and provided for its payment on a 


date named and on default of payment, for sale of the 
mortgaged properties ‘and it proceeded to say that 
the defendants were personally liable in respect of 
costs only butnotas to the rest of the mortgage 


money: 

Held, that the object of the last clause was to enable 
the mortgagee decree-holder to proceed in further 
execution against the other properties of the defend- 
ants for costs if they had not been recovered by the 


gale, butits effect was not to enable him to take out ' 


execution against the other properties of the mort- 
gagors even before the sale of the mortgaged proper- 
ties had been made. [p. 862, col. 1.] 
` Appeal against a decree of the Court of 
the Subordinate Judge, Cuddalore, dated 
a September, 1926, in O. S, No. 65 of 
1925. 

Mr. K. Balasubramania Aiyar, for the 
Appellants. 

Messrs. T. M. Krishnaswami Aiyar and 
R. Sriramachariar, for the Respondent. 


JUDGMENT. i 

i APPEAL No. 132 or 1927. 

In this appeal, defendants Nos. 1 to 3 
are the appellants before us. The plain- 
tif brought the suit on 4 mortgage bond, 
dated the 24th October, 1907. The present 
suit was filed on the 17th October, 1925. 
To save the bar of limitation, the plain- 
tif relied on a payment of Rs, 10 towards 
interest on the 17th October, 1913, which 

_ purports to be endorsed on the mortgage 
bond and is exhibited as Ex. A-1. The 
Subordinate Judge decreed the plaintifi's 
guit as framed, with further interest. Hence 
this appeal. 

Exhibit A 1, the endorsement, was signed 
by the lst defendant and the 2nd defend. 
ant for himself and as guardian of his 
younger brother, the 4th defendant. It 
is said that the 3rd defendant was then 
absent at Singapore and that the endorse- 
ment was signed on his behalf also,but there 
is no signature which purports to be on 
his behalf. So far as the lst and 2nd 
defendants are concerned, the main point 

“ that was argued for the appellants was 
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that though the signatures on the endorse- 
ment are genuine, the endorsement was 
interpolated after the signatures were made, 
that there was in faet no payment on 
the 17th October, 1913, and that what was 
represented to the defendants was that 
an endorsement will be made, consisting 
of the earlier paymente, which were really 
made. Beyond the bare suggestion, there 
is nothing to support this contention of 
the defendants. The lst and 2nd defend- 
ants have not gone into the box to 
support this contention. On the other 
hand, the plaintiff has gone into the box 
and has sworn toa payment of Rs, 10 on 
that date. This payment appears in the 
plaintifi's day book, Ex. D, at page 515, 
The actual entry was written by one 
Venkatachala Chetty and his writing is 
proved by his son P. W. No.2, This con- 
tention on behalf of the appellants Nos. 1 
and 2, therefore, fails. 

Another contention raised on behalf of 
the appellants may also be disposed of. It 
is that Ex. A has not been duly proved. 
It bears the signatures of five attestors 
and the writer. All these are dead except 
one, namely, O. Vadivelu FPillai. Ib is 
argued that Vadivelu Pillai has not been 
called, as required by 8.68 of the Evidence 
Act. This section of the Evidence Act 
has been recently amended by Act KAKI 
of 1926. None of the defendants has denied 
the genuineness of the suit mortgage bond. 
The Ist defendant only said that it has 
not been duly attested and that the plain- 
tiff should prove strictly the genuineness 
but admitted her own execution. The 2nd 
defendant never filed a written statement. 
The 3rd defendant also did not plead that 
he did not execute the bond. We think 
the amendment is a provision relating to 
processual law and not to substantive law 
and, therefore, must be taken to be retros- 
pective in its operation. That being so, 
it is not necessary to call the only living 
attestor, This contention, therefore, also 
fails. The result isthe appeal of defend- 
ants Nos. 1 and 2 should be dismissed with 
costs. 

There remains the appeal of the 3rd 
defendant. His learned Advocate argues 
that the suit is barred by limitation as 
against him. The endorsement, dated 17th 
October, 1913, was not signed by him and 
there is nothing on record to show that 
those who signed the endorsement were 
specifically authorised for that purpose. 
The mere fact that the payment of the 
money enures for the benefit of all the 


8t0 


defendants cannot constitute a specific 
.áuthorisatión to sign the endorsement on 
their behalf, within thé ‘meaning of g. x0 
of the Limitation Act. There are certain 
later payments towards Ex. A, but these 
were not relied on in the plaint. as saving 
limitation and éven if we are-inclined to 
look at them for this’ purpose, all that we 
haye got. is that the payment in 1915 and 
.one payment in 1918 were made by Vadivelu 
Pillai the. attestor above mentioned. 
Another payment in 1918 and another in 
1918 do. not appear to have been made 
by any * specific person. Another “pay- 
ment in.1920 was made by, one Munuswami 
‘Padayachi. . These facts appear from ‘Ex. 
D, the plaiütiff's later day-book. There is 
no. evidence that Vadivelu Pillai or Munu- 
"swami Padayachi was specifically autho- 
rised to. pay the amounts on behalf of the 
. 8rd ‘defendant.. It i8 true that there is 
“evidence that ‘Vadivelu Pillai had beén 
-managing the defendants’ family affairs, 
“He .was. permanently. living and messing 
with; the defendants in the same house 
and. he was, an inmate of the defendants’ 
‘house é even ‘during his wife's lifetime and 


“hë was paying: theerva on behalf of the 


“defêndants.. Butin our opinion all these 
'do not constitute a specific authorisation, 
within the meaning of s. 20 of the Limita- 
tion Act. [Vide Vuppala Bapanna v. Pab- 
bisetti Bheemalingam (1).) We, therefore, 
“hold ‘that . ‘there: is no payment of interest 
“as such . "by. .any person authorised” by 
_ the 3rd. ‘defendant to pày on his behalf, : 


« In: the: plaint- there is an allegation ` that 
ite, 3rd defendant ratified these payments. 
Paragraph. 9a of the plaint. says that ,he 

“agreed. thereto”? and: “acquiesced. therein” 
“and: “admitted it’) and. “ratified it.’ .In 
. proof ‘of-this:.so-called. ratification, .Ex. F 
“was relied::upon.. The. „appellants: object 
that . this. was. ‘filed at a very late stage; 
«but: át. is-unnecessary to .go- into this ques- 
ation, &85Ex.F does not purport to ratify 
“any acti done by others: on behalf of the 
-3rd "defendant.:.It'is merely a letter pray- 
ring sformore.. time, : Assuming. that it 
relates to the suit document, the letter 
being: written: on the 24th December, 1921, 
“more: than: 12 -years after, the date. of the 
- document; it cannot .operateas an. acknow- 
zlédgment,. nor can it-amount to a fresh pro- 
io miset. Exhibit F, therefore, does not avail 
' the plaintiff, ‘80. far as 8 the ord ee is 
» concerned.: . 


Ei ^ 33 d; “One, 986; 3L; W. 231}. (1916) 1 M, w N. 2 
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It is then contended for the respondent * 
that undere, 20 of the Limitation Act, it 
is enough if the interest on the debt is 
paid as such by any person liable to pay 
the. debt. [t is true that the words “the 
person liable to pay the debt" were con- 
strued to mean any person liable to pay 
the debt. [Vide Arkonam Sowcar v. Venkata- 
swami Naidu (2) relying on Botding v. 
Lane(3) and Chinery.v. Evans (4) But 
that. wasa case to which s. 21 of the 
Act would not apply and there ecou'd 
be no suggestion thet tae operation of s 20 
was cut down by that of s, 21, cl. (2. Inthe 


‘case of several joint contractors, partners, 


executors or mortgagees, the operation of 
8. 20 seems to b» eut down or limited by 
s. 21 (2) of the Act, The decision, in 
Lewin v. Wilson (8) dos not help tbe res- 
pondent. That was an appeal from New 
Brun:wiek and though ss. 29 and 30 of 
the New Brunswick Act area reproduction 
of the corresponding sections in the 
English Statute, 7 William 4 and 1 Victoria 
c.. 28 and they correspond to our se, 19 and 
20, it does not appear that there is a section 
in ‘thie New Brunswick Act, corresponding 
to our &. 21 and if there is one what its exact 
ferms are. It is then argued''by Mr. 
Krishnaswami Aiyar, the learned Advocate 
for the respondent, that in &.21 the word 
“chargeable” means personally: chargeable 
and does not- affect 'chargeability. as to 
property : and, theréfore, where the. main 
lability included. liability as to property 
and a personal liability, while the personal 
liability i is cut ‘down by e. 21, ‘the liability 
as to- property remains on the. construction 
of s. 20; only whére the main liability itself 


‘is ‘a personal liability, the result of s. 21 is to 
.make:the suit wholly’ barred.” 


In support 
of this contention, Achola: Sundari Debi v. 
Doman Sundari Debi(6)and Ibrahimv.J agdásh 
Prasad (1) are the only Indian’ Oases ‘referr- 
ed to; but in those éases, the learned Judges 
have not adverted tos. 2L of:the Limitation 
Aet atall. "They were confined merely: to 


- the interpretation of 8,20. Those decisions, 


therefore, do -not’ help: us,“ He learned 


vi i Ind. Cas.” 393; 44 M. 544; 40M. Lid, 218; BL. 


"ia des) 1 De a: J. & 8. 122: 32 E. J.. Oh. 219:1 N. 
248; 9: Jur. (N. „£9,506; 7 L, T. 819; 11.W, R 386; 137 

E R. 174; 46 IÈ 
() (1864) 11 H. KA 6. 115; 10 Jur. (x, &.) 855; 11 L. T, 


05 JAN Ra, £ N. R, 530; 145^ R: R: 19; ll E. R. 


Gj Q886)114; ©. 639; 551. J: P, 0. 45, 55 n T. 


(6) 90 Ind. Cas. 774; À. I. R. 1926 Gal. 150, ^ i 
. 01 2] Jnd. Cas. 424; "ALR, 1927 all 269. 29 s 
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„Advocate ‘then relied on a decision in In re 
Macdonald, Dick v. Fraser (8) a decision 


of Stirling, J., as he then was. It was a 
decision under Lord Tenterden’s Act (9 


Geo. 4, c. 14), 8. 1... The question there was 


whether an acknowledgment made by one 
of several executors. binds a testator's 
estate in the hands of the surviving ex- 
ecutors, the original liability being that of 
the test&tor. In the first place, that section 
and ours. 21 (2) are not identical. Bec- 
tion 21 refera to "partners" and also 'mort- 
gageds,” but these are not mentioned in 
Lord Tenterden's Act, Whereas s. 21 refers 
generally to executors, Lord Tenterden’s 
Aet refers to executors of any contractor. 
Again s. 21 refers to both cases of acknow- 
ledgment and payment, whereas. Lord 
Tenterden's Act refers to acknowledgment 
or promise only and not to payment, It is 
uneafe.to assume that the same result was 
intended in the two Acts, even in the case 
of joint.contractors or executors, The case 
did not gotothe Court of Appeal and the 
point has not. since arisen. So far as execu- 
tors are concerned, its effect has been in- 
corporated, in the text books—vide, for 
example, Lightwood on Limitation of Actions 
—but such statements are confined to exe- 
cutors only, In the eourseofStirling, J.'s judg- 
ment, he relied on Ohitty, J.s judgment in 
In re Hollingshead, Hollingshead v. Webster 
(9) where reference to a similar section, 
namely, s. 14 of the Mercantile Law Amend- 
ment Act was made ; in that case, the pay- 
ment was made by a devisee for life and 
the question was whether it, was sufficient 
acknowledgment to bind the remainder- 
man. Ohitty, J., relied on the general 
observations of Lord Oranforth in Roddam 
v. Morley (10) and held that it was a suffi- 
cient acknowledgment. This view is in 
consonance with the view since adopted by 
the House of Lords .in Chinery v. 
Evans (4) and Lewin v. Wilson (5). In the 
course of the argument, Mr. Swinfen Eady 
(as he then was) said that thé admission of 
a debt by an executrix will not fake it out 
-of the Statute, so as to enable a creditor to 
obtain payment out of the testator's real 
estate. What use he actually made of a. 14 
‘of the Mercantile Law Amendment Act 
does not appear from the report; but Chitty 
J., inthe course of the judgment, says that 


; (6) (189) 2 Ch. 181; 66 L. J. Ch. 630; 76. L. T.713; 
45; W. R. 628. i 

. (9) (1888) 37 Ch. D. 651; 57 L.J. 400; 58 L. L. 758; 
36 W. R. 660 - - 


_ (30) (1857) 1 De G,& J. 1; 26.1. J. Ch. 438; 3 Jur, 
Qv. 59449; 5 W. R. 510; 118 R. R. 1; 44 E, R. 622 
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Mr; Swinfen Eady's argument was that the 
estate was not liable and that the executor 
who made the acknowledgment was per- 
sonally liable, and he ssid that this argu- 
ment was founded on s. 14 of the Mercantile 
Law Amendment Act. Chitty, J, then 
observed that that was an extraordinary 
result and he proceeded to observe that 
some reasonable interpretation should be 
put on the words “so as to be chargeable.” 
The interpretation that he suggested was 
that the co-executor who has nof paid is not 
to be personally chargeable as for a 
devastavit. Thus itis seen thatthe inter- 
pretation of the word “chargeable” did not 
actually arise in thecase. The discussion 
about it arose only because Mr. Swinfen 
Eady tried tosupport his argument by the 
analogy of the caseoftwo executors and 
his further argument astowho would be 
liable in their case. We tbink it is 
unsafe to cut down the plain language of 
8. Z1 by reason of these two cases in In re 
Macdonald, Dick v. Fraser (8) and In re 
Hollingshead, Hollingshead v. Webster (9). 
The former related to the case of executors 
and in the latter the point did not actually 
arise. Whatever may be the law as to 
executors, it is impossible to say that 
of two joint contractors—which term 
has been held to include two mortgagors 
in this  Oourt [vide Muthu Chettiar 
v. Muhammad Hussain (11) one con- 
tractor is bound by the payments of the 
other. The word “chargeable” in s. 21 
must prima facie mean every kind of 
chargeability possible, by reason of ss. 19 
and 20 of the Act, that is, every kind of 
chargeability under the original contract, 
and the term cannot be limited to personal 
liability only. Sub 

The result is, we think, that the suit ia 


` barred, co far as the 3rd defendant is çon- 


cerned. Weallow this appesl and the suit 
is dismissed as against him with costs 
throughout. Halfthe Pleader's fee only is 
allowed, But .the appesl of defendants 
Nos. 1 and 2 is dismissed with costs, Time 
for payment is extended to four months 
from this date. ` o e 
. .O. M. A. No. 336 or 1927, ° 

This appeal relates to the construction 
of the decree in the main case. The 
main decree made costs part of the 
mortgage money -and provided, .for its 
payment ona date named and fon de- 
fault of payment for .sale:of the mort- 
gaged properties and-it proceeded to. say 


that-defendants Nos.. 1 to.3. are personally 


(11) 88 Ind, Cas, 163. 
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liable in respect of costs only, but not as to 
the rest of the mortgage money. The 
object of the last clause is to enable the 
mortgagee-decree-holder to proceed in fur- 
ther execution against the other properties 
of the defendants for costs, if they have 
not been recovered by the sale; but its 
effect isnot to enable him to take out exe- 
cution against the other properties of the 
' mortgagors, even before the sale of the 
mortgaged properties has been made. We 
think the order of the Subordinate Judge 
is right and the civil miscellaneous appeal 
is dismissed with costs. 


VNV.. Order accordingly. 





MADRAS HIGH COURT. 
ORIMINAL Revision Oase No. 123 or 1929. 
(ORIMINAL Revision Perron No. 105 
oF 1929.) 

September 12, 1929. 
Present:—Mr. Justice Ourgenven. 

In re N. VENKADU AND OTHERS—AÀCOUSED 
PETITIONERS. 

Penal Code (Act XLV of 1860), s. 147—Unlaw- 
ful assembly—Omission to state common object, whe- 
ther necessarily fatal—Criminal Procedure Code 
(Act V of 1898), s. 087. 

Failure to define expressly and accurately the com- 
mon object with which an unlawful assembly acts is not 
such an error, omission orirregularity as may not be 
cured by s, 537, Oriminal Procedure Code. [p. 863, 
e High Court is justified in interfering in revi- 
sion only if it appears that the accused were preju- 
diced by the manner in which the charge was drafted. 

abit Mahoto v. Emperor (4) and Babbon Shaikh v, 
Emperor (5), relied on. 

Petition to revise the judgment of the 
Court of the Sub-Divisional Magistrate, 
Ellore in O. A. No. 47 of 1928 preferred 
against that of the Court of the Bta- 
tionary Sub-Magistrate,  Ellore, in O. C. 
No. 6 of 1928. ; 

Messrs. G. Lakshmanna and G. Chand- 
rasekhara Sastri, for the Petitioners. 

Mr. A. Narasimha Iyer, for the Public 
Prosecutor, for the Orown. 

ORDER.—The six petitioners have pre- 
sented this petition against their convic- 
tions under ss. 147 and 323, Indian Penal 
Code, and sentences of two months’ rigorous 
imprisonment and a fine each of Hs. 25, 
The ground taken is with reference to the 
terms of the charge and acertain finding 
ofíact of the learned Sub-Divisional Magis- 
trate in appeal. The charge alleges that 
the petitioners ‘‘weremembersof an unlawful 


İ n T6 N. YENKADU. 


“aiba 


assembly and in prosecution of the'common: 


object of such assembly, viz., in wreaking 
vengeance for the social dishonour done 
to you at the social functions of the day, 
proceeded to the house of P. W. No.1 at 
Kovvali, arming yourselves with sticks, 
challenged P. W. No.1 to come out, com- 
mitted the offence of rioting and caused in- 
juries on three of the prosecution witnes- 
ses.” The Stationary Sub-Magistrafe found 
that the evidence established the various 
components of the charge, including the 
fact of social dishonour caused to thepeti- 
tioners on the day previous to the occur- 
rence, It appears that a woman had died 
anda dinner and other ceremonies were 
to take place. There was some unpleasant- 
ness over the invitation of the accused 


to this dinner and when, after the dinner: 


a ceremony called 'Saddulw was per- 
formed they were not accorded due honours, 
The Sub-Divisional Magistrate, adverting 
to the circumstance that this affair of the 
"saddulw" is not mentioned in the earlier 
reports, considers that it may have been 
a later development. He goes on to add 


that the evidence established ill feeling. 
between the parties and that petty inci-, 
dents due to it had taken place before the. 
occurrence, among.these incidents being. 


the unpleasantness over the invitation to 
the dinner, It is at least doubtful, there- 
fore, whether he does not find establish- 
ed some part of what the charge describes 
as social dishonour done at the functions of 
the day:— 

The error that was clearly committed 
in drafting the charge was to insert as 
the common object ‘of the accused what 
was infact nothing other than a motive. 
Accordingly, the phrase “in wreaking 
vengeance for the social dishonour done 
to you at the social functions of the day" 
may be regarded as pure surplusage and 
in deciding what should have been the 
essential components of the charge may 
be omitted from consideration. We are 


left, therefore, with the allegation that 


the accused formed an unlawful assembly, 
went tothe house with sticke, committed 
rioting and caused injuries to three witness- 
es. It is no doubt true that, as so revised, the 
charge does not explicitly recite a common 
object, which should properly have been 
to beat or injure these persons. The ques- 
tion is whether it was, therefore, so defec- 
tive as to require that the accused should 
now be acquitted. Mr. Lakshmanna, for 
the petitioners, has showed me several de- 
cisions principally originating from, the 

. 
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Calcutta High Court and one In re Logana- 
thaiyar (1) irom Madras, the substance of 
them being that, where the common 
object recited in the charge is different 
from the common object found, a charge of 
rioting cannot be sustained and the accus- 
ed person should beacquitted. See for in- 
stance Rahimuddi v. Asgar Ali (2)and Paresh 
Nath Sircar v. Emperor (3). In the latter 
case, which was decided by three Judges, 
Rampini, J., who wrote a dissenting judg- 
ment, was of opinion that the provisions of 
8.587 cured the defect inasmuch as the 
accused could not have been in any way 
prejudiced. Ina later Calcutta case Silajit 
Mahoto v. Emperor (4) it was recognised 
that ‘it is not a general proposition of law 
that a conviction under s. 147 ofthe Penal 
Code cannot be supported whenever the 
common object, as stated in the charge, is 
not precisely made out. The question in 
each case is whether the common object 
established agrees in essential particulars 
with that laid in the charge." The same 

yrinciple was given expression toin Babbon 

haikh v. Emperor (5). Ihave been refer- 
red to no authority for the view that failures 
to define expressly and accurately the com- 
mon object with which an unlawful assemb- 
]y acts isnot such an error, omission orir- 
regularity asmay be cured by s. 537, Criminal 
Procedure Code, I think, accordingly, that I 
should only be justified herein interfering 


in revision if it appears that the accused. 


were prejudiced by the manner in which 
the charge was drafted. I am unableeto 
discover any grounds for this view. It 
must have been quite clear that the case 
they had to meet was, as set out in the 
charge, that, as an unlawful assembly, they 
went into the house and injured the in- 
mates, and I think it was equally clear that 
the common object imputed to them was 
that which they put into effect. I see, 
therefore, no sufficient reason to revise the 
convictions and I dismiss the revision 
petition. 
V.N. Y. Revision petition dismissed. 

" D Ind. Oas.700; 6 M, L. T. 17 at p. 40; 11 Cr. L. 


(2) 27 C.990; 5 0. W. N. 31. 

(3) 33 C. 295; 2 C. L. J. 516; 3 Cr. L. J. 153. 

g 4 Ind. Cas. 19; 36 0.865; 13 O. W.N. 801; 10 Or. 
L. J. 471, j 

(5) 5 Ind. Oas. 365; 14 O. W, N. 422; 11 C. L. J. 335; 
37 0. 340; 11 Or. L, J. 121. 
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MADRAS HIGH COURT. 
LzairERS PATENT APPEAL No. 262 oF 1599. 

April 12, 1929. i 
Present:—Sir Coutts-Trotter, KT., Chief 
Justice, and Mr. JusticeWalsh, 
DORAISWAMI NADAN AND orgers 
— APPELLANTS 
versus ‘ 
NAGASAMI NAIOKEN AND ANOTHER— 
TERS 5 ResroupEnta , 
indu Law—Joint family—Sui | 
sons—Sons paka ts mi) ae ae 
father—Son’s share, whether can be sold in execution, 
_ Where a Hindu father and his sons have been 
ee erage in a suit to recover a debt from the father 
and the sons have been exonerated, nevertheless the 
sons’ shares are liable in execution of the decree even, 


though the decree is only against the fath = 
ly. [p. 864, eol. 2.] ather personal 


Kaduru Venkureddi v. Magunta V. i 
E eh gunta Venkureddi (2), 


Letters Patent Appeal from a judgme 
Madhavan Nair, J., dated the 13th gem 
1925, in Second Appeal No. 754 of 199]. ” 

Messrs. K. P. Ramakrishna Iyer and C 
Narasimhachari, for the Appellants. 

Messrs. T. S. Ramaswamy Iyer, V, Sundara 
Iyer and V. S. Govindachari, for the Reg. 
pondents. 


JUDGMENT.—Two points have been 
argued before us in this appeal, firstly 
that the decision of the learned Judge 
that the partition was effected by the razi 
decree Ex. B dated 16th November, 1914 
is incorrect and secondly, that even as- 
suming it to be correct the share of the 
plaintifs in the family property was not 
liable to be soldin execution proceedings 
obtained against their father defendant 
No. 3. The father of the plaintiffs execut- 
ed a pro-note dated l4th September, 1914 
The creditor defendant No. 1 brought a 
suit upon the pro-note, obtained a decree 
and in execution of that decree purchased 
the property in the name of his father 
dsfendant No. 2, on 12th February, 1919 
The argument addressed to us is that the 
date of the partition should be regarded 
as the date on which the sons (plaintiffs) 
brought O. S. No, 65of 1912 on the file of 
the principal District Munsif's Court of 
Srivilliputtur which became O, S. No.77 
of 1914 on the file of the Additional Dis- 
trict Munsif. No doubt the filing of a 
partition suit even on behalf of minor gong 
amounts to a partition, and the Court of 
first instance in the present suit has ren 
ferred to this suit as one fora fresh partis 
tion. This is not, however, correct. By an 
unregistered deed of 1908 defendant No. 3 
purported to makea division between him» 
self and his minor sons, the plaintiffs, The 
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decree in .O. -S, No. 65 of 1912 (O. 8. No, 77 
of 1914) shows that the suit was brought by 
the present plaintiffs for a declaration that 
they continued as members of an undivid- 
ed family and that the partition deed dated 
16th April, 1908, was fraudulent and:not 
binding on them It was, therefore, nota 
partition at all. On the other hand, it 
was asuit for a declaration that the family 
remained undivided. That suit ended in 
& compromise decree under the terms of 
which the properties were divided. The 
learned Judge is, therefore, right in hold- 
ing that the partition was effected by the 
compromise decree dated the l6th Novem- 
ber, 1914, which was subsequently to 
the execution of the pro-note on which 
the decree against the father. was obtained, 

A further attempt was made to argue, 
when this ground obviously failed, that 
thedeed of 1908 effected a partition, It 
is certainly not open to the plaintiffs whose 
case throughout was that no partition was 
effected by the deed of 1908 to take up 
this attitude now. If there was a valid 
partition in 1908 no partition decree could 


have been passed in 1914, This grounds also 


fails. 

The second ground is that as the sons 
were exonerated and the decree was a 
personal one obtained against their father, 
the sharesof the sons in the family pro- 
perty are not liable to be sold. The first 
case quoted for the appellants is Subramania 
Ayyar v. Sabapathy Ayyar (l). This Full 
Bench ruling is against the contention. It 
was there held (OCoutts-Trotter, C. J., and 
Srinivasa Iyengar, dJ., dissenting) that a 
simple creditor of a father in a joint Hindu 
family is entitled to recover the debt from 
the shares of thesons after a bona fide parti- 
tion between the father and sons. The 
-appellants,. however, sought to rely on 
certain. remarks in the judgment of 
Anantakrishna Ayyar, J. at page 410*. In the 
first place they must be regarded as obiter 
and in the second place. the remark. that 
“the creditor should make the father and 
the son both, parties to the suit; and that 
the creditor could not by obtaining a 
decree against the father in & suit in which 
thesons were not, parties: proceed to ex- 
.eeute the decree against, the properties al- 
‘lotted to the sons under the partition " 
does not cover the present case, for the 
sons were made parties to the suit. 


~.(1) 110 Ind. Gas. 141; 51M. 361; (1928) M. W. N. 
i 27 b: We ba A. T. R. 1928 Mad. 637; BEM: LJ. 
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.Thenext point in question with ‘regard 
to exoneration has been covered by a 
recent Fall Bench decision cf this Court in’ 
Kaduru Venkureddi v. MaguntaVénkureddi 
(2), where it was held that when the father’ 
and the sons had been impleaded in- a 
suit to recover the debt from the father 
and the sons had been exonerated, never- 
theless the sons’ share was liablefor the 
father's debts. It was sought to distin- 
guish this case on the ground that the 
decree in this case was granted both 
against the father personally and the joint 
family estate, while in the present case 
the decree is only against the father per- 
sonally, But there is no real distinction 
between the two cases. The question in 
both is whether a decree passed against 
the father personally after his sons have 
been exonerated can be executed against 
thesharesof the sons in the- family pro- 
perty and whether such properly is liable 
for the father’s debt. There is a long 
course of decisions beginning with Nanomt 
Babuasin v. Modhun Mohun (3) which . lay 
down that the only objection the sons can 
raise to the liability of their shares for their 
father’s debts is that such debtsare immoral 
or illegal. It has been found, as a matter 
of fact, that the debts: in this-case were not 
illegal or immoral. The latest decision of 
this Court is Raman Pandithan v: Satha 
Kudumban (4) which approves of Zenaman- 
dra Popiah v. Lanka Subhasastrula (5) and 
to the same effect is Shiam Lal v. Ganeshi 
Lal (6) and Inderpal v. The Imperial Pank 
(7). it may be noted that para. 7 of the 
plaint states that the property: was sold 
in auction and was purchased-by defend- 
ant No, 2: It doés not state that the gale 
was not in accordance with the decree. It 
proceeds (vide para 8) on the footing that 
the suit and the execution proceedings are 
all fraudulent and that no decree -was 
passed against the plaintiffs. We find 
against the appellant on both the points 
of law raised. The appeal fails and is dis- 
missed with costs, 


V.N. V. Appeal dismissed, 

(2) 100 Ind. Cas. 1018; 50 M. 535; 52 M. L. J.381; 
(1927) M. W. N. 267; 23 L. W. 784; A.L. R. 1927 Mad, 
471; 38 M. L. T. 342 (F. B.). 

(3) 130. 21; 13 I. A, 1; 10 Ind, Jur. 151; 11 Sar. P. O. 
J. 682 (P. O.).) 

(4) 36Ind. Cas. 387; 31 M. L. b 502; 20 M. L. T. 320; 
4 L. W. 366; (1916) 2 M. W.N.2 
zi (5) 25 Ind, Cas. 396; 27 M. L. 7. "16; (1914) M. W. N. 


O 28 A. 288; A. W. N. (1906) 33; 3 A, L. J. 10. 
(7) 28 Ind, Cas, 593; 37 A. 214; 13 A. L. J. 211, 
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. SIND JUDICIAL COMMIS- 
SIONER’S COURT. 


— Cryin: MısonLLANEoUs ÁAPPEAL No. 5 or 1927. 


October 21, 1929. 
Present —Mr, Percival, J. O., and 
: Mr. Barlee, A. J. C. 


<- DWARKADASJAVHERMAL- APPRLLANT 


versus | 

.. DAVID SASSOON & Oo. Lr5.— 

M RESPONDENTS, 

"Provincial Insolvency Act (V of 1920), s. 6— 
Notice of suspension of payment, what constitutes— 
Tests—Effect produced on creditors and mot inten- 
tion of debtor material—Mere admission of insol- 


, véncy not enough—Parinership—Parinership continues 


so long as business continues—Dissolution, by un- 
equivocal notice of retirement—Contract Act (IX of 
1872), s. 264—Person holding out as partner, if can 
deny aüthority of co-partner to commit act of insol- 
vency binding on him also—Civil Procedure Code 
(Act V of 1908), O. XXVI— Witnesses interested or 
defence improbable, whether grounds for rejecting 
application for examination on commission. 

' The test for determining whether a debtor gave a 
notice that he was about to suspend payment is 
whether the words used by him could naturally 
induce creditors to believe that the debtor intended 


“to. suspend payment.and what effect they had on 


the minds of the creditors, that is, whether there 
is an unqualified unconditional notice from which an 
ordinary man of business would understand that if 
the creditors refuse the debtor's proposal for a 


Settlement the debtor had no alternative but to. 


suspend payment. [p. 866, col. 2.] 


In re Miller, (1901) 1 Q. B. 51; Im re Crook (3) and 


` Crook v. Morley (6), relied upon. 


. Each case has to be decided on its particular facts 
and it is for the Oourt to.decide what is the 
natural meaning of the words used. The Court is 
not concerned as to what the debtor's intention 
was‘ but what effect the communication had on the 


minds of the person to whom it was addr®€ssed; . 


the fact that the hearer jumped to illogical con- 
clusion is not enough. '[ibid.] 3 
In ve Phillips; Ex parte Thomas (5), Clough v. 


' Samuel (4) and Crook v. Morley (6), relied upon. 


A mere admission of insofvency, as distinguished 
md ; notice of suspension, is not act of insolvency. 
110204. ^ 

Clough v. Samuel (4), relied upon. . S 

The fact that witnesses whose evidence is sought 
to be taken on commission are interested or that 


.the defence story is improbable are. not grounds for 


declining to issue a commission for examination. [p. 
868, col. 1.] $ 

The presumption always is that’ a partnership 
continues so long as tbe business continues but it 
is possible for a partner to separate himself from 
his co-partner by an unequivocal expression of 
intention to dissolve at once, just as a co-par- 
cener ean separate from his family. [ibid.] . A 

A person, who is precluded by reason of the 
provisions of s. 264 of the Contract Act, from con- 
tending that he was nota partner ina firm, cannot 

lead that the other partner had no authority to 
bind him by an act of insolvency committed by him. 
(p. 868, col, 2.] 

Iltis a question of fact in each case, whether a 
“person had authority to commit an act of insolvency 
within the meaning of the Explanation to s. 6 of the 
Provincial Insolvancy Act. [ibid] 

In the matter of David Sassoon & Co, Lid., 100 Ind, 
Qd, 389, affirmed, 
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Appeal against an order of Mr. Rup- 
chand Bilaram, A. J. O, reported as 100 
Ind. Cas. 389. M 

Mr. Kimatrai Bhojraj, for the Appellant. 

Mr. Tolasing K. Advani, for the Re- 
spondents. 

JUDGMENT.—This is an appeal 
against an order made by Rupchand, 
AÀ.J.O, in Insolvency No. 122 of 1925.* 
The petition was filed on October 28, 1925, 
by Messre. David Sassoon & Oo. to have (1) 
Dwarkadas Javhermal,(2) Harkishindas Jav- 
hermal and (3) Dowlatram Dwarkadas ad- 
judicated insolvents. The petitioners plead- 
ed that the aforesaid debtors were members 


-of ajoint Hindu family, carrying on busi- 


ness at Karachi: and Amritsar, that they 
owed the petitioners Rs, 38,450 and that 
Harkishindas, managing partner of the de- 
fendants at Karachi, had. committed an act 
of insolvency, in that he had asked fora 
settlement of their dues, offering 3 annas in 
the rupee, pleading inability to pay their 
debts in full and stating that otherwise 
they would be suspending payment en- 
tirely. 

The decisions of the learned Judge ara 
reported as Inthe matter of David Sassoon 
& Co., Ltd. (1) and In the matter of David 


‘Sassoon & Co., Ltd. (2). He: made two orders, 


firstly, against Harkishindas, and later 
against Dwarkadas. Thisis an appeal by 
the latter, but both judgments have to ba 
read together. 

Harkishindas pleaded that the. petitioner's 
claim was not liquidated and that he had 
given no notice, sufficient under s. 6 of the 


“- Act to amount to an actof insolvency. He 


stated as well that he had been separate 
from his brother Dwarkadas for many 
years, and that their connection had been 


-an ordinary contractual partnership, which 
"had been dissolved 18 months before, short- 
‘ly afterthe death of their father. This ig 


important as will be seen later on. It was 
not his case that hisfather had effected the 
partition but that it had been carried out, 
after his death on lines indicated by him. 
The learned Additional Judicial Com- 
missioner, however, found that the claim 
was liquidated, and that Harkishindas had 
committed an act of insolvency and declar- 
ed him insolvent. He then took up the 


‘ease of Dwarkadas, who pleaded in addition 


(1) 95 Ind. Cas. 453; 228,L. R, 32; A, I. R, 1926 


ind 246. 
Si) 100 Ind. Cas, 389; 22S. TL. R. 273; A. I R, 1927 


gind 155. 
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to the pleas already noted, that he was not 
a partner of Harkishindas and that Har- 
kishindas had had no authority to give notice 
on his behalf of suspension of payments. The 
learned Additional Judicial Commissioner 
. decided on the evidence that the dissolution 
of partnership had not been proved; and 
held that in any case Dwarkadas was pre- 
cluded from pleading it, since he had given 
no notice special or general; that Dwarka- 
das also was insolvent, and that the act of 
insolvency committed by his brother was 
for both. 

In: discussing the various points which 
have been raised I shall adopt the order 
followed by Mr. Kimatzai, who has appeared 
for the appellant, and take up first the 
question whether there was in the petition 
a sufficient averment of an act of ineolvency. 
I have quoted the words of para. 7 of the 
petition above. Mr. Kimatrai’s contention 
is that the notice should have been un- 
conditionalexpression of the intention to 
suspend payment, and that the words used 
merely indicated that the speaker might be 
compelled to do £o, but was anxious not to 
be forced to doso. At most, the learned 
Pleader urges,the statement was no more 
than a bluff. He denies also that his client 
"used these worda. 

' Taking this last point first I need only 
say that, though the witnesses were inter- 
ested, we have no reason for supposing that 
they did not honestly say what. they believ- 
ed to be true, or that the statement in the 
petition was not as accurate as a report of 
the words used as could be expected. At 
any rate it shows what was the impression 
on the minds cf the hearers, and we must 
make it as accurate. Then, did Harkishin- 
das’s words amount to a notice that he had 
'euspended or was about to suspend payment 
of the firm'sdebts ? The learned Additional 
Judicial Commissioner relying on the cases 
noted in the margin* (See foot note) has held 
that thethreat to close down was notice of in- 
tention, and that even without it,theinabil- 
ity to pay and the request for time with the 
. alternative of a settlement at 3 annas in the 
rupee, were clear and unequivocal notices. 

: The last of the cases cited wasa decision of 
_the House of Lords and goes dead against 
the appellant, Mr. Kimatrai-has attempt- 
ed to distinguish it on the groünd that it 


t 








* In re Miller, (1901) 1 Q. B. 51; 70 L. J. Q. B. 1;49 
W.R.65;83L.T.545:17 T. I. R. 9;8 Manson 1, 
Inre Crook, (1890)24 Q. B. D. 320 and Crook v. Morley, 

, (1891) A, C. 316 ; 61 L.J. Q. B97; 65 L. T. 389; 8 
Morrell 227, 


DWARKADAS JAVHERMAL V. DAVID SASSOON & CO; LTD; 


| 
1911, ©, 1130 


refers to a Banking business in which even 
a temporary stoppage is fatal, whilst here 
we have a.debt due for piece-gocds and a 
suspension of payment such as occurs 
every day in Karachi when the importing , 
houses are accustomed to give long credi- 
tors. The value of the case does not depend, 
however, on the fact, but on the principles 
laid down. Theimportant pronouncement 
is that the words here used amounted to 
a notice of suspension inasmuch as they 
could naturally induce creditors to belieye 
that the debtor intended to suspend pay- 


. ment, and that the proper test was what 


effect would they produce on the mind of a 
creditor. "There is besides the dictum quot- 
ed by the learned Additional Judicial Com- 
missioner that suspension need not mean a 
permanent stoppage; and that a notice of 
suspension de facto is enough to create an 
act of insolvency. In the judgment of the 
Queen's Bench Division in In re Crook (3), a 
similar pronouncement is to be found—that 
(tosatisfy the requirements of the law) we 
must lcok for “an unqualified, uncondition- 
al notice from which an ordinary man of 
business would understand that, if the credi- 
tors refuse (the debtor's proposal for a set- 
tlement) the debtor has no alternative but 
to suspend payment.” Therule deducible 
from these cases is clear—that the mere 
statement by a debtor that he has suspend- 
ed or intends to suspend payment of his 
debts temporarily amounts to a notice of 
suspension under s. 6, A mere admission 
of insolvency is not enough [see Clough v. 
Samuel (4)), and it may be difficult some- 
times to distinguish between an admission 
of insolvency and a notice of suspension. 
In such a cage the rule is that each case 
must be decided on itsown particular facts, 
and thatitis the effect on the mind of the 
hearer that hasto be judged. Of course, it 
is for the Court to decide what is the na- 
tural meaning of the words used, for if they 
do not justify the conclusion that suspen- 
sion is intended, the fact that the hearer 
has jumped illogically to that conclusion is 
not enough : see In re Phillips; Ex parte 
Thomas (5). That case has been cited by 
Mr. Kimatrai as it was one of an offer of 
composition and their Lordships ruled that 
the cares which havabeen decided on an 
offer of composition have always been de- 
cided on the ground that whether the offer 


(3) (1890) 24 Q. B. D. 320. 

(4) (1905) A. C. 442; 74 L. J. K. D. 918; 54 W, 
R. 114; 93 L. T. 491; 21 T. L. R. 702; 12 Manson 1, 

(5) (1897) 76 L, T, 531. e 
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wastaccepted or not, payment would be sus- 
pended. Itmight be inferred from this 
sentence read apart from its context, that 
the petitioner should haveshown that Har- 
kishindas was bound to suspend payment 
whether the offer of 3 annas in the rupee 
was accepted or not. But this is not the 
rule intended to be laid down, for their 
Lordships further on quote with approval 
thé following passage from Bacon on Bank- 
ruptcy: " It dependson circumstances...[f 
the natural inference is that suspension 
will follow if the debtor's offer be rejected 
an actof bankruptcy will be committed, 
and this is the view which commended itself 
tothe House?of Lordsin Crook v. Morely (6)." 
Irevert now to Mr. Kimatrai's three argu- 
ments. 'lheanswer to the first is that the 
notice was not conditional in the true sense. 
It is true that Harkishindas said in effect 
" if you do not accept my offer I shall have 
to close my business " but the case of In re 
Crook (3), on which the learned Pleader 
has relied makes it plain that such a notice 
is not really conditional (see passage quoted 
above) since the condition such as it was 
fulfilled at once. The argument too that 
Harkishindas was merely bluffing is not 
substantial. We know now that he did not 
want to be made insolvent and that his 
intention merely was to obtain good terms. 
But itis notthe intention of the debtors 
which matters, It is the effect of his words 
on the hearer: “ Nothing is said...about the 
debtor's intention, The question is what 
effect would the communication have*on the 
minds of the persons to whom it wasaddress- 
ed" [per Lord Macnaghten in Clough v. 
Samuel (4).] Lastly Ido not understand how 
the fact that importers give long credit can 
be relevant to the point atissue. We have not 
to decide whether Harkishindas could have 
recovered if given time, but merely whether 
he gave notice that he intended to suspend 
payments. We think thatthe words which 
heis proved to have used must be inter- 
preted to mean that he intended to suspend 
payments unless his reque3t was granted, 
and were so understood; and in conse- 
quence that he committed an act of insol- 
vency. i ; : 


‘Icomenow to Dwarkadas and the first 
question is whether he committed an act of 
insolvency. It may ba admittedthat Dwarka- 
das cannot be adjudicated insolvent un- 
less-he, personally, or through an agent, 
authorized expressly or by implication, gave 


a (1891) A. O. 316; 61 L, J. Q. B. 93; 65 L. T. 389; 
- e: 
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notice of an intention to suspend payment. 
The first question is whether the petitioner 
averred that Harkishindas was authorised 
agent of Dwarkadas and, secondly, whether 
he was his agent and had authority. 

The former question may be answered 
Shortly—it does not appear that it waa 
raised before the learned Additional Judicial 
Commissioner and that in itself suggests 
that it -is sunsubstantial. The petition 
states that Harkishindas and Dwarkadas 
were carrying on a joint family business 
at Karachi and Amritsar, and that 
Harkishindas the managing director of the 
debtors at Karachi had approached the 
petitioner and had committed an act of 
insolvency. I think that that was sufficient. 
It is not necessary to plead law, and the 
Court was expected to know that the 
manager ofa joint Hindu family firm ‘ia 
an authorised agent for his co-parceners. 
The petitioners, therefore, stated in effect 
that Harkishindas as agent for Dwarkadas 
had committed an act of insolvency; and 
since they asked the Court to adjudicate 
Dwarkadas insolvent they implied that 
Harkishindas’s act was authorised. The 
Court was expected to know that authority 
was necessary. They had not to plead 
evidence so they had not to plead the facta 
which they intended to prove to establish 
authority. We can find nothing wrong in 
the pleading, 

Was Harkishindas an authorized agent ? 
The learned Additional Judicial Oommis- 
sioner has held on the evidence that he and 
Dwarkadas were partners in a firm which 
had branches at Karachi and Amritsar, 
that is that the firm which admittedly had 
been in existence up to August 1924, had 
not been dissolved. His reasons were (1) 
that there had been no ,change in name, or 
in the arrangements between’ the brothers, 
and that particularly Harkishindas had 
continued to sign forthe Amritsar branch 
up to the date of the insolvency, 

(2) That the account books, apart from 
a few entries which he held to be forged 
gave no indication of a dissolution. 

(3) That the profit and loss on goods 
ordered by the Amritsar firm was entered 
as before in the Karachi books, 

(4) That no commission fees were charged 
for work done by  Harkishindas for the 
Amritsar branch. 

(5) That Harkishindas had after 1924 
admitted on several occasions that the twa 
branches were joint, 

(6) That Dwarkadas had visited Karachi 
twice, shortly before the act of insolvency, 
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and had made entries in the Karachi 
books. 

(7) That he had sent money to Karachi. 

(8) That the Karachi books had been 
sent to Amritsar. 

(9) That the reason for dissolution given 
by the brothers was false, 

I need not and cannot go into these 
"arguments, for Mr. Kimatrai hes not 
touched them. His one contention is that 
‘the Court should not have recorded a find- 
ing on this part of the case without allow- 
ing Dwarkadas an opportunity to have his 
witnesses ezamined. It appears that 
Dwarkadas asked the Court to issue a com- 
‘mission to examine witnesses at Amritsar, 
and that the learned Additional Judicial 
Commissioner refused to do so because (1) 
the witnesses were interested, (2) the 
defénée story was improbable and (3) the 
Witnesses were to speak not of the dis- 
‘solution but of a conversation between the 
‘two debtors and their dying father when he 
misdé what Harkishindas has called an 
‘oral Will, and decided that Harkishindas 
‘should take the Karachi shop and pay 
Rs. 93,000 to Dwarkadas who was to 
‘Have the Amritsar shop. 

Now speaking for myself I say with 
great respect that I do not think the first 
But the 


‘on the spot inthe présence of the father 
aid that the sons merely had to carry it 
into effect. But this is against the record 
for Harkishindas deposed that he effected 
‘partition two months after his father's death 
'(lidiés 63 and 205 to 210). It is, of course, 
possible that he meant that he then settled 
up the business, but that should have been 
müde clear, and the presumption is that a 
partnership continues so long às the business 
continues. It is, of course, possible for a 
‘partner to separate himself from bis co- 
partner by an unequivocal expression of 
‘intention to dissolve at once just ds a 
‘eo-parcéner can separate from his family; 
put it must be very unusual for one of two 
partners to dissolve in this way, and there 
is no evidence of any such unequivocal 
statement. On the contrary it seems safe 
to assume that Harkishindas meant what 
‘he said. This being so I agree that the 
evidence to be taken on commission would 
‘Have been irrelevant, for we -have to find 
not what the father wished but what the 
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sons did after his death. We find "then 
that at the date of the act of insolvency 
Dwarkadas was a partner. There has been a 
good deal of argument as the effect of ë. 264, 
Indian Contract Act. The learned Additional 
Judicial Commissioner has considered the 
relevant authorities and has held that per- 
sons dealing with a firm, whether before or 
‘after dissolution, are entitled to proceed 
against any person who was ostensibly 
& partner, at the date of the cause of action. 
Mr. Kimatrai accepts this proposition but 
eontende that in fact the petitioners did 
not know of Dwarkadas. This seems to 
be true to this extent that the petitioners 
did not know his name. But there can ‘be 
little doubt that they knew all about the 
Amritsar branch, and that they supposed 
that it was apart ofthe firm. This seems 
to be enough. If they knew of the branch 
they knew Dwarkadas for he was the branch; 
and he is bound by s. 264 because he gave 
no notize of dissolution general or special, 
It has also been contended thats, 264, 
Indian Oontract Act, has no application to 
insolvency proceedings. The learned 
Pleader’s argument is that all creditors 
must be treated alike in insol¥ency, and 
that there will be no equality if some and 
mot all are allowed bénefit of the section. 
With respect I disagree with this argument 
for I cannot séethe difficulty, If Dwarka- 
das be rot a partder all the creditors of 
the firm will not be his creditors and to 


‘that extent there will be inequality: but 


it wilfrot be in the insolvency ‘proceedings 
between his creditors because only his 
Creditors will prove. 

There is one other point. If Dwarkadds 
was not in fact % partner how can 
Harkishindas have had any authority to 
commit an act of bankruptcy for him? Of 


‘course, he could have had no authority. But 


the difficulty cannot arise if as the learned 
Additional Judicial Commissioner has 
found s. 264 is a rule of estoppel; for 
Dwarkadas cannot be allowed to plead 
that-he is not a partner, This seems to be ` 
the correct view, for clearly Sassoon & 
Oo. may be materially affected contrary to 
the provisions of the section if they are not 
at liberty to make all the partners of a 
firm insolvent. If an ez-partner cannot 
plead that heis not a partner he cannot 
raise any plea such as want of authority 
which may prejudice a retitioning cre- 
ditor. 

It is then a question offact in each case 
whether there is authority and normally 
it must be proved by circumstantial ‘evis 
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dence, In this case it is contended that 
the conduct of the brothers shows that 
they had no real intention of closing their 
business. Harkishindas went on trading 
and approached various creditors for 
settlement whilst Dwarkadas sent him. 
money to enable him to tide over his 
difficulties. And it may be added that if 
they pérpetrated forgeries it must have 
been to save the firm from ruin. Bat this 
does nof affect the question, It may be 
granted now that Harkishindas did not want 
to be insolvent, and that Dwarkadas cannot 
haye authorized him to seek the protection 
of the Insolvency Court, But the question 
is whether -it is to be presumed 
that’ the line of conduct adopted by 
Harkishindas had or had not the approval 
of -Dwarkadas, and on this point we have 
very little doubt. Dwarkadas visited 
Karachiin Ssptember, 1925, and took part 
in the business there to the extent of 
writing the books at the time the firm was. 
insolvent and their only hope lay in 
persuading their creditors to accept settle- 
ment. It is difficult to suppose, then, that 
Harkishindas had-not his authority in 
approaching the petitioners, and doing all 
he could to obtain terms, and that would 
include the threat to close the business, 
This is, of course, an inference, but it ap- 
pears tous to be justified by the history 
of the case. 

The last question is whether the peti- 
tioners had a liquidated claim. The 
Karachi branch had ordered piece-goode, 
to be paid for on arrival The packages 
had arrived and had been appropriated to 
the.firm. Harkishindas was informed of 
the arrival and of the appropriation. He 
had.to examine and remove the goods within 
30.days. He did nothing. His silence 
meant consent; property in the goods there- 
on passed, and the petitioner had a liqui- 
dated claim against this finding of the 
learned Additional Judicial Commissioner, 
Mr. Kimatrai had nothing to urge except 
that before taking delivery the goods had 
tobe measured. But this is against the 
evidence for witness Bhanji has deposed 
that merchants do not open cases when 
they take delivery. In any case nothing 
remained to be done by the vendor. : 

To conclude we are satisfied that Dwarka- 
das committed an act of insolvency and we 
dismiss the appeal with costs. 

P B, 4. Appeal dismissed. 
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SIND JUDICIALCOMMIS- 

. SIONER'S COURT. 
ORIGINAL Orvin Suir No. 394 or 1927. 
October 22, 1929, 

Present rM Bure Bilaram, 


VISHINDAS FATEHOHAND— 
PLAINTIFF 
versus 
Tar Joint FAurLY Frem or BASSARMAL 

LALOHAND AND oTHERS— DEFENDANTS. 

Pardanashin woman—Ezxecution of deed—Full 
knowledge and comprehension—Onus of proof —Extent 
of protection afforded.) 

In the case of a document executed by a par- 
danashin woman, it is not essential that she should 
have had independent legal advice about it. But 
it must be shown that the disposition made by 
her was substantially understood by her, and was 
really her mental act, as its execution was her 
physical act. [p. 870, col. 2; p. 871, col. 1.) 

The person who relies on the document must 
satisfy the Court that the deed had been explained 
to and understood by her, either before execution 
or after it, under the circumstances which establish 
adoption of it byher with full knowledge and com- 


prehension. [p.871, col. 1.] 

Farid-un-nissa v. Mukhtar Ahmad (1), followed. 

But while it is important to maintain the princi- 
ples of law laid down for the protection of par- 
danashin ladies it is also important not to transmute a 
legal protection into a legal disability. [p. 873, col.1.] 

Ruhulla v. Hassanalli Degumia (8); relied upon. 

Mr. Assudomal Rewachand, for the Plaint- 
iff. f 
Messrs, Fatehchand Dharamdas, Dipchand 
Chandumal and Kewalram Jethanand, for 
the Defendants. 

The Official Assignee, for the Insolvents. 

JUDGMENT.—The plaintiff, Seth 
Vishindas Fatehchand since deceased, in- 
stituted this suit for recovery of 
Rs. 25,863 said to be due to him on 
a mortgage executed by one Navalrai and 
the defendant No. 3 Hassibai wife of 
Jethanand. Navalrai died before suit, and 
the first set of defendants who were his 
brothers and nephews, were joined as 
forming members of a Joint Hindu family 
with him. The defendant No. 2 who was 
his widow was also joined as a party in the 
guit ex majori cautela. One Bachibai 
widow of Dayaram Jethanand was added 
as a party as surety, but since the suit she 
has been given up and her name has been 
struck off. . 

The plaintiff's case is that he had advano- 
ed a sum of about Rs, 39,000 to the 
joint family firm of Bassarmal Lalchand 
which inter alia consisted of Navalrai Bas- 
sarmal and Jethanand Lalchand, the two 
being nephew and uncle. Jethanand look- 
ed after the business ofthe firm in the 
Persign Gulf. Navalrai attended to it at 


Z^ 
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Karáchi, The sum of Rs. 39,000 was advanc- 
ed on an equitable mortgage of four pro- 
perties belonging to the family. Some- 
time after the said mortgage  Navalrai 
mortgaged two of the four properties to the 
firm of Messrs. Volkart Brothers without 
disclosing to them the prior equitable 
mortgage in favourof Vishindas, He was 
in trouble and approached: Vishindas to 
release those two properties, As the 


‘parties were members of the same commu- 


nity and to a certain extent related to one 
another, it was arranged that Vishindas 
should give up his lienon those two pro- 
perties and instead thereof take a regular 
mortgage for a sum of Rs. 19,000 of the 
property in suit from Navalrai and Hassi- 
hai. This property originally belonged to 


‘one Hiranand Ohatomal, who died leaving 


two daughters, namely, Hassibai and 
Gangabai, and.one Hassibai. widow of his 
predeceased son Jiamal. There was litiga- 
tion in Court after his death to which 
Hassibai the defendant No. 3 and her sister 
Gangabai on the one hand, and Hassibai 
widow of Jiamal on the other, were parties. 
The matter was settled in the Appellate 
Court, in First Appeal No. 1 of 1912 by 


‘which the defendant No. 3 and Gangabai 


were declared owners of the property in 
equal shares subject to certain rights of resi- 
dence and maintenance in favour of Has- 
Bibai, widow of Jiamal, 

Now these two sisters were both married 
in the same family ; Hassibai was the wife 
of Jethanand the uncle and Gangabai 
was the wife of Navalrai the nephew. 
Gangabai had died before the present 
mortgage and, therefore, Navalrai had 
become owner of a half share in that 
property subject, however, to the rights of 
residence and maintenance of the widow 
of Jiamal. The defendant No. 3 was the 
owner ofthe other half. l 

Now it is said that Vishindas agreed to 
relinquish his claim to two immoveable 
properties mortgaged with him and sub- 
stitute therefor a regular mortgage against 
this property and accordingly a document 
was executed on November 5, 1921, and 
duly registered on November 8, 1921. > 

For about six years Vishindas did not 
press his claim either in respect of the 
equitable mortgage of the remaining two 
properties which had been reduced from 
Rs., 39,000 to Rs. 20,000 in view of the 
present mortgage, oron the present mort- 
gage whieh had mounted up to the figure 
stated above.” He instituted two suits in 
this Court after the death of Navalrai but 
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during the lifetime of Jethanand for re. 
covery of the amounts due to him Jetha- 
nand unfortunately died before written 
statements were filed in this euit and 
Jethanand's sons as aleo Navalrai's brother 
who form the first set of defendants were 
adjudicated insolvents. 

The suit in respect of the equitable 
mortgage has been tried separately andas . . 
been decreed. We are now concerned with 
the suit in respect of the regular mortgage 
executed by Navalrai and Hassibai. e 

So far əs the first set of defendants are 
concerned there is no defence .on their 
behalf. They do not object to the inter- 
est of Navalrai in the property being sold 
for payment of the debt, so far as the 
defendant No. 2 is concerned no decree is 
asked against her, and she claims no inter. 
est in the property. . 

The only contesting defendant’ is the 
defendant No. 3. Her defence which was 
filed after her husband's death isthat she 
was not informed as to the contents of 
the document over which she was asked to 
put her thumb-impression, and that, there- 
fore, she is not bound by the mortgage, she 
has denied knowledge of the lien or of the 
other circumstances connected therewith. 

The chief parties to the transaetion are 
dead and the case depends upon the evi- 
dence of Chimandas, the Manager of Seth 
Vishindas, who, according to him, was 
present at the execution of registration of 
the deed by Hassibai the defendant No, 3and 
on certain circumstances which are proved 
beyond doubt. 

It is claimed on behalf of Hassibai that 
she isa pardanashin woman, and there is 
some evidence to show that she does not 
openly appear in the public. Iam, there- 
fore, inclined to apply to her the princi- 
ples which have been laid down by 
their Lordships of the Privy Council in 
several cases with regard to documents 
executed by the pardanashin women. In 
Furid-un-Nissa v. Mukhtar Ahmad (1) Lord 
Sumner said : 

“The case of anilliterate pardanashin lady 
denuding herself of large proportion of 
her property without professional or in- 
dependent advice, is oneon which there is 
much authority. Independent legal advice 
is not in itself essential: Kali Baksh Singh 


(1) 89 Ind. Oas. 649; 28 Bom. L. R. 193 at p. 200; 
M 


2 0. W.N. 662; A.I. R. 1925 P. C. 204; 49 M. L. 
aay oe. 703: 42 O. L. J. 531; 23 A. L.J. 1000; 


O. O. 338; (1925) M. W. N. 918; 12 O. L. J, 656; 30 
O, W. N. 337; 52 I, A. 342 (P. O.). a 


e W.A. 976; 15 0. 0, 271 ( 
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v. Ram'Gopal Singh (2). After all, advice, if 
given, might have been bad advice, or the 
settlor might have insisted on disregarding 
it. The real point is, that the disposition 
made must be substantially understood 
and must really be the mental act, as its 
execution is the physical act of the person 
who makes it: Wajid Khan v. Ewaz Ali Khan 
(3), Synitbala Debi v. Dhara Sundara Debi 
(4)...Again, the question arises how the state 
of the settlor’s, mind is to be proved. That 
tha parties to prove it are the parties who set 
up and rely on the deed i8 clear. They 


“must satisfy the Court that the deed has 


been explained to &nd understood by the 
party thus under disability, either before 
execution, or after it under circumstances 
which establish adoption of it with full 
knowledge and comprehension: Sudisht Lal 
v. Sheobarat Koer (5), Shamabati Koeri v. 
Jago Bibi (6),Sajjad Husain v. Abid Husain 
Khan (7).” 

Applying the above dictum to the present 
case it would appear that the burden was 
on the plaintiff to prove that the document 
was explained to Hassibai either before 
execution or after it under circumstances 
which established the execution or adop- 
tion of it by her with full knowledge and 
comprehension. 


Now we have it established from the 
evidence of Chimandas which I have no 
hesitation in accepting, that he explained 
Hassibai defendant No, 3 the contents of 
the deed before she put her thumb-¢m- 
pression, and I prefer his evidence on that 
point to that of hers when she says that 
at the time that she was asked to put her 
thumb impression, the document was not 
read out to her and that she did not know 
what it purported to be. I place more 
reliance on the evidence: of Ohimandas 
because I find it supported by very strong 


(2) 21 Ind. Oas. 985; 41 I. A. 23; 18. C. W, N. 282; 
16 0. 0. 378; (1914) M. W.N. 112; 12 A. L. J. 115; 
15 M. L. T. 130; 19 O. L. J. 172; 10. L. J. 67; 26 
M. L. J. 121; 16 Bom, L. R. 147; 36 A. 81 (P. ©.). 

(3) 18 L A. 144 at p. 148; 18 O. 545; 6 Sar. P. 
46; Rafique & Jackson's P. O. No, 123 (P. C.). 

(4) 53Ind. Cas. 131; 46 I. A. 272 at p. 278; 37 M. 
L. J.483; 17 A, L. J. 997; (1919) M. W.N. 821; 22 
Bom. L. R. 1; 24 CO. W. N. 297; 11 L. W, 227; 47 C. 
175; 2 U. P. L. R. (P. O.) 2 (P. O.). 

(5) 8 L A. 39 at p. 43; 7 0. 245; 4 Sar. P. O. J, 222; 
5 Ind. Jur. 270 (P. O.). 

(6) 29 L'A. 127 at p. 131; 4 Bom. L. R. 444; 6 O. W. 
N. 682; 29 O. 749; 8 Sar. P. O. J. 301 (P. O.). 

(7) 16Ind. Cas. 197; 39 I. A. 156; 160. W. N. 889; 
93 M. L. J. 210; 10 A. L. J. 364; 160. L. J. 613; 14 
Bom. L. R. 1055; 34 A. 455; E L. T. 361; (1912) M. 
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circumstantial evidence. In the first place 
Iam not inclined to accept her version 
that Navalrai intended to commit & fraud 
on her and to obtain her signature to a 
document without telling her what she 
was required to do. This document was 
executed in the afternoon at about 4 or 5 
P, v, at the kothi of the plaintiff. But she 
admits at line 170 that her son-in-law 
Bassarmal had seen her that morning at 
10 o’clock and had inquired from her whe- 
ther she had agreed to what Navalrai had 
told herand that she had replied ‘Yes’. She 
admits further that Navalrai had told her 
that her signaturelwould be taken in res- 
pect of the property in question, and 
states thatshe agreed to it thinking that 
as her sister Gangabai was dead, Navalrai 
wanted her signature for transferring the 
whole property to her name and that she 
did not know that he was going to mortgage 
it. Herstory is too much for me to swallow. 
At that time there was no occasion for 
Navalrai to practice this deception on her 
and toask herto give her signature to a 
document without telling her what the 
purport of that document was. Nor am I 
prepared to believe that she thought that 
her signature was being obtained for the 
purpose of transferring the property to her. 

Now this Bassarmal is au attesting witness, 
According to the story, Bassarmal knew in 
the morning from Navalrai or otherwise 
that Hassibai was being asked to execute 
a mortgage of her property, whatever may 
be said with regard to Navalrai, Bassarmal 
was deeply interested in  Hassibai and, 
therefore, it is least likely that Navalrai 
would inform him about the mortgage or 
get him to attest the deed unless he had 
taken Hassibai in confidence and had made 
Hassibai toagree to executethe deed. It would 
almost be suicidal for Navalrai to approach 
Bassarmal to be a party to aifraud which was 
being perpetrated on his own mother-in-law, 
I am also not inclined to accept her version 
that when Bassarmal made this inquiry 
from her, she questioned him why he was 
making that inquiry, and that Bassarmal 
replied that he would come afterwards and 
tell herlater on what was being done or 
that Bagsarmal did not come to her for a 
few days after the document had been 
executed and registered, and that it was 
only on a later date that she came to know 
of this fraud perpetrated on her, 

Now Bassarmal was not the only person 
who according to his own evidence was in 
the know of what had transpired, because 
according to her evidence at line 530, five or 
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six days -atter she had executed the docu- 
ment, she was sent for by her brother's 
widow Hassibai who taxed her for executing 
the mortgage and it was then that she 
learnt ofthe deception practised on her.. 

The document is attested by Bassarmal 
and by one Jhamandas a member of their 
community, Bassarmal has not been called 
as a witness by either party and he is said 
to beout of Karachi. Jhamandas has sympa- 
thies for this woman as she Would be depriv- 
ed. of her maintainance her sons being in- 


solvents. He has, therefore, helped Hassibai ` 


by denying that the document was read 
out and explained to her during the time he 
was there, Itmay. be that on account of the 
lapse of seven or eight years his memory 
has failed him. But [ am rather inclined to 
‘the view that he has intentionally helped 
Hassibai on this point, 


The document was executed at the kotht | 


of Seth Vishindas, but the Sub-Registrar 
was taken to the house of Seth Dayaram, a 
relation of Seth Vishindas where Hassibai 
&dmitted the execution of the document in 
the presence of the Sub-Registrar. „That 
was two days later. Now, again, on this point 
we have the evidence of Ohamandas who 


states that the Sub-Registrar did put the 


usual questions to Hassibai which are put 
to executants when a mortgagc-deed 
is being registered, namely, whether she had 
received consideration for the mortgage and 
whether she admitted the execution thereof, 
and that she replied in the: affirmative to 
both-these questions. 

On the other hand, the defendant No. 3 
gives a very peculiar version of what is 
said to -have transpired at the time the Sub- 
Registrar took her thumb-impression on the 
T -This is what she says at lines 290. 

“It is not a fact that my thumb-i -impres- 
sion on the second occasion was taken ai 
the house of Dayaram. On that occasion 
there were Naval and some one else with 
him but I cannot say if .he was registering 
officer as-my face was covered. I am sure at 
that time there wes ro third person, Naval 
called me out from Motu's house I did not 
ask him where he wanted to take menor 
did he tell me. He told me. ‘Bhabhi, want 
to tell you something." He did not tell me 
that the registering.. officer bad. come to 
inquire from me about my giving. thumb- 
impression., The other man who accompani- 
ed Naval did not inquire from me whether 


I had executed the deed, Naval asked me. 


to give my thumb-impression and he took 
my thumb and impressed it on a paper.” 
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And at line 40 she has stated definitely .:. 
that her thumb-impression was taken in the - 
street, 

Now the endorsement on the deed shows : 
clearly that her thümb-impression was - 
taken in the house of Dayaram and that she 
admitted execution of the: deed before the 
Sub-Registrar. I have no hesitation in 
holding that she has attempted to speak an 
untruth with the object of saving the ' 
property from the mortgage created by her’ 
in favour of Seth Vishindas. In this con- - 
nection itis also to be remembered that- 
according to her own evidence she informed 
her husband shortly after the execution of 
the deed of what had transpired, but took: 
no steps \whatsoever to get the document’ 
cancelled during the long period. which - 
elapsed since its ‘execution and the filing of. 
her written statement. It ie not difficult to 
surmise that at the time of the execution of 
the deed she interested in saving the rreputa- 


. tion of her husband and her husband’ 8 


nephew and, therefore, mortgaged her in- 
terest in the ‘property, never expecting that : 
her sons would bs dragged into insolvency, 
and that at the time when she executed the: 
deed she had the advice notonly of Navalrai:: 
but her son-in-law Bassarmal. It is also 
least likely that the plaintiff who was giving 
up his equitable mortgage over two pro- 
pertiesin order to save the family from 
criminal prosecution which might be filed . 
against the members of that family by. 
Messrs. Volkart Brothers, would not take 
care to see that he gets a mortgage from the’ 
defendant No.3 with her full knowledge, 
more so, when -he had taken pains to have 
the -mortgage-deed drafted by a lawyer 
reciting in detailall the facts connected 
with the acquisition of the property and the, 
nature of the dealings between him and the 
family. f 

Taking the evidence as a whole, Iam 
inclined t to the view that such onus probandi 
as was placed on the plaintiff of proving 
that the defendant No.3 understood what 
she was doing and that she executed the 
mortgage-deed with full knowledge and 
comprehension of its resulte, has been duly 
discharged. In this connection it will be 
sufficient to referto the observations of 
their -Lordships of the Privy Council in 
the recent case of Ruhulla v. Hassanalli 
Degumia (8) where Lord Atkin delivering 
the judgment of their Lordships said: — 


UO NO dnd Cas. 260; 32 0. W. N. 929; 55 M, L. J: 

L T. 40 Bom. 113; 28 L, W. 595; 48 O. L. J. 412: 

js YE 1998 PO. 303; 5 O. W, N. 1138; (1928) M. W, 
N. 977 (P. QJ. 
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"While it is important to maintain the 
principles of law laid down for the protec- 
tion of pardanashin ladies itis also important, 
as expressed in the. judgment of this Board 
in Kali Baksh Singh v. Ram Gopal Singh (2) 
not to ‘transmute such a legal protection 
into a legal disability.’” 

I accordingly hold that the defendant 
No. 3 is liable on the mortgage. There is 
ample &vidence to prove consideration and 
the due execution by Navalrai so a3 to bind 
the other defendants, 

Tiere will accordingly be the usual pre- 
liminary mortgage-decree against the de- 
fendants Nos. 1 to 3 for Rs. 25,863 with 
further interest on Rs. 19,000 at the rate 
of six per cent per annum from date of suit, 
viz, June 15, 1927 to April 1922 and costs, 
the decree will, however, be limited to the 
mortgaged property and there will be no 
personal decree against any of the defend- 
ants, 

P. B.A. Decree accordingly, 


— 


SIND JUDICIAL COMMIS- 

.. . SIONER'S COURT. 

ORIGINAL OivIL Surr No. 582 or 1928. 
October 28, 1929. 
Present:—Mr. Rupchand Bilaram, A. J. C, 
Firm or DHANRAJMAL KISHINDAS 

— PLAINTIFFS e 
versus 
FigM or SANWANSING SOBHASING AND 
ANOTRER—DEFENDANTS, 

Stamp Act (II of 1899), s. 49, Sch. I, Art. I~ 
Acknowledgment—Tests—Admissibility in evidence. 

Whether a particular document fulfils all the 
requirements of an acknowledgment or not under 
the provision of Art. 1 of Sch.I of the Stamp Act 
so aS to require being stamped, is a question 
depending upon the circumstances of each case, 
and the test is whether the document was given to 
supply evidence of a debt. (p. 874, col. 1.] 

Mulji Lalo v, Lingu Makaji (1) and Ram Dass v. 
Inayat Ullah (2), relied upon. 

Where a document contains other entries from 
which it is right to deduce that the intention is 
to arrive at a statement of account or to put on 
record payments oneither side, the intention to be 
inferred from the signing of the document, although 
it, contains a balancing item at the end, is not to 
supply evidence to the creditor. [p. 874, col. 2.] 

Surjimull Murlidhar Chandick v. Ananta Lal 
Damani (6) and Brojender Coomar v. Bromomoye 
Chowdhrani (7), relied upon. 

When there is a qualified statement that the 
differences were to be accounted for by excepting 
errors and omission, there being other entries in 
the account besides the amount shown as due, the 
dominant intention could not be to supply evi- 
dence gf the debt to the creditor, [p. 874, cols. 1 & 2.] 
A : 
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Brojo Gobind Shaha v. Goluck Chunder Shaha 
(8), Nund Kumar Shaha v. Shurnomoyi (9), 
Ambica Dat Vyas v. Nityanund Singh (10) and 
Galstaun v. Hutchison (5), relied upon, 


a Srikishendas II. Lulla, tor the Plaint- 
iff. 

Mr. Dingomal Narainsing, for the Dofend- 
ants. $ 

ORDER.—The entry in the books of 
the plaintiffa which reads as follows, has 
been objected to by the defendants as in- 
admissible for want of stamp :— 
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It is argued that this entry is in the 
nature of an acknowledgment and, there- 
fore, as it does not bear one anna stamp it 
cannot be received in evidence for any pur- 
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pose whatsoever in view of the provisions of 
s. 35 of the Indian Stamp Act. Reliance 
has been placed on Mulji Lala v. Linga 
Makaji (1) and Ram Dass v. Inayat Ullah 
(2). In my opinion, neither of these rulings 
helps the defendants. In the case of Mulji 
Lala .v.. Linga Makaji (1) Farras, O. J., 
- observed :— ` 

-“In each case, the instrument of acknow- 
ledgment must be carefully examined in 
connection with the surrounding circum- 
stances to ascertain whether it has been 
signed to supply evidence of a debt: Binga 
Ram v. Rajmohun Roy (3), Bishambar 
Nath v. Nand Kishore (4). Upon the result, 
the decision as to the admissibility or non- 
admissibility of the unstam ped acknowledg- 
ment will depend.” 

In the case of Ram Dass v. Inayat Ullah 
(2) it was said: “The way in which the 
book is kept and signed seems to us to 


prove that the acknowledgment was 
made in order to supply evidence of 
the debt. Various rulings have been 


quoted by the learned Advocate for the 
appellant, and, among others, Galstaun v. 
Hutchison (5). That case, after all, merely 
lays down that each document has to be 
looked at by itself and it is for the Oourt 
in each case to decide whether or not it 
falls within the definition of Art. 1 of 
the Schedule to the Stamp Act. Accept- 
ing that criterion, we have no hesitation 
in saying thatin this case, in our opins 
ion, the document required a one anna 
stamp.” 

Both these cases clearly lay down 
that whether a particular document fulfils 
‘all the requirements of an acknowledg- 
ment er not, isa question of fact depend- 
ing upon the circumstances of each case, 
Now the words of the Article are “Acknow- 
ledgment of a debt exceeding 20 rupees 
jn amount or value, written or signed 
by, or on behalf of, a debtor in order to 
supply evidence of such debt”, and the 
primary question in each cabe which the 
Oourt is required to answer is whether the 
document was given tosupply evidence of 
the debt. 

The entry in the present case resembles 
to acertain extent the entry which was 
the subject-matter of dispute in Galstaun 
v. Hutchison (5). In that case, as in the 

resent case, the entry recited, that errorg 

(1) 21 B. 201. 

(2) 71 Ind. Cas. 1027; 45 A. 374; 21 A. L, J. 263; A. I, 
R 1923 All. 297; 9 O. & A. L. R. 404, 

(3) 8 C. 282. 

(4) 15 A. 56; A. W. N. (1892) 234. 

- (5) 15 Ind. Cag: 279; 39 ©. 789; 16. C, W. N. 945, 
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and omissions were excepted, antl while 
dealing with the effect of that expression in 
the entry, Jenkins, O. J., observed :— 

“If anything, the present instrument is 
more removed from the provisions of the 
Stamp Act, for here a balance was carried 
forward, errors and omissions were expressly 
excepted,” 

The law on this subject was reviewed in 
the case of Surjimul! Murlidhar “Chan- 
dick v. Ananta Lal Damani (6) by a Bench 
consisting of Schwabe, O.J., and Rame- 
sam, J. Their Lordships said that” the 
question to which the Gourt has to apply 
its miad in each case is looking at the docu- 
ment and the surrounding circumstances. 
—what was the intention with which the 
document was given ; was that meant to be 
a bare acknowledgment and a promise to 
payto be used in evidence against the 
person signing the document or was it for 
some other dominant purpose ? And refer- 
ence was made to Brojender Coomar v. 
Bromomoye Chowdhrani (7), Brojo Gobind 
Shaha v. Goluek Chunder Shaha (8), Nund 
Kumar Shaha v, Shurnomoyi (9) and Ambica 
Dat Vyas v. Nityanund Singh (10), as being 
cases whereit was held that where a docu- 
ment contains other entries from which it is 
right to deduce that the intention is to 
arrive at à etatement of account or to put 
on record payments on either side, the in- 
tention to be inferred from the signing of 
the document, although it contains a 
balancing item at the end, is not to supply 
evidence to the creditor. 

In the present case there is not only a 
qualified statement that the differences 
were to be accounted for as in Galstaun's 
case (5) but there are other entries in the. 
&ccount beside the amount shown as due 
by the defendants on forward transactions 
which indicate that the dominant inten- 
tion ofthe entries in obtaining the sig- 
nature of one of the defendants was not to 
supply evidence of the debt to the plaintiff. 

i accordingly hold that this document is. 
notan acknowledgment within the mean- 
ing of Art, 1 of Sch, I of the Stamp 
Act, and is, therefore, not inadmiseible in 
evidence by virtue of s. 35 of that Act. 

P. B. A. Order accordingly. 

(6) 74 "Ind. Oas. 1029; 46 M. 948; 45 M. L.J. 399; 
18 L. W. 485; (1923) M. W. N. 743; A. I. R. 1924 
Mad, 352, : 

(7) 40 885; 3 O. L. R. 520; 2 Shome L, R. 177. 

(8) 9 O. 197. 


(9) 15 0. 162. 
(10) 30 O. 687, 
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e SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Orvin APPLICATION No, 309 or 1928, 
November 5, 1929. 

Present :—Mr. Percival, J. O. 
ASSANMAL OOOVERJIMAL-—APPLIGANT 
versus 
SOMIMAL AND OTHERS—OPPONENTS. 

Trusts Agt (II of 1882), ss. 78, ?%4—Allegation 
of breach of trust—Application under 83. 78,74, 
whether competent—Suit, whether necessary—Unfit’, 
meaning of. 

Obite&—' The word “unfit” in s. 73 of the Trusts 
Act does not necessarily mean ‘physically 
unfit’; it covers cases where a trustee is charged 
with a breach of trust. [p. 876, col. 1. 

An application may be made under s. 74 of the 
Trusts Act for removal of a trustee on the 
.ground of his having committed a breach of trust; 
itis not necessary thata suit must be filed for the 
purpose. [p 876, col. 2.] . 

Nathabhai Devidas v. Vaghjibhai Jhaverbhai (1) 
and Assardas Manghumal v. Thakuribai (2), referred 


to. 

Mr. Dipchand Chandumal, for the Appli- 
cant, 

Messrs. Kimatrai Bhojraj and Tolasing 
K. Advani, for the Opponents, 


ORDER.—This is an application under 
8. 74 of the Trusts Act, II of 1&82,in which 
the applicant prays that this Court will be 
pleased to order the removal of the op- 
ponents as trustees and appoint new trus- 
tees and order them to render full and de: 
tailed accounts of the administration of the 
estate in question. 

A preliminary objection has been raised 
that the application is not maintainable on 
the ground that s. 74 does not apply to the 
circumstances of this case. 

Section 74 refers toa case, when a vacancy 
or disqualification occurs and it is found 
impracticable to appoint a new trustee 
under s. 73. 

Now in regard to s.73 one of the oppo- 
nents, namely, opponent No. 3 has stated in 
his written statement, and also states in 
this Court, that he disclaims and that he 
has not been allowed by the other oppo- 
nents to work asa trustee. He says in his 
written statement that “for a few months 
after the Probate of the Will was granted to 
the opponents, he took part in the adminis- 
tration of the estate of the deceased, but 
thereafter he was excluded by the remain- 
ing trustees, who began to act in the mat- 
ter without knowledge and concurrence of 
this opponent and without his being re- 
quired to join in the execution of the trust. 
This opponent has since then renounced 
the trust and the remaining trustees had to 
fillup the vacancy in terms of cl.5 of 
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the Will but have failed to do so and ear- 
ried on the work of the trust by themselves. 

Taking this statement and also the state- 
ment of opponent No. 3 in this Court to the 
same effect Iam of opinion that this is a 
case in which one of the trustees disclaims 
or refuses and that, therefore, the case comes 
under s. 73 and an application can he made 
under 8. 74. 

[n regard to the question whether in the 
wording of s, 74 “it is found impracticable 
to appoint a new trustee under s. 73." It 
may be noted that the trust began six years 
ago, yet no action has been taken by op: 
ponents Nos. 1 and 2 and 4 to appoint a new 
trustee in the place of opponent No. 3 up to 
this time. It may still be open to the other 
trustees to appoint a new trustee in the 
place of the trustee who disclaims. But at 
any rate having regard to the written state- 
ment of the opponent No. 3it seems to me 
that it cannot be held that ss. 73 and 74.do 
not apply in this case and that the action is 
not maintainable. It may be mentioned that 
opponent No. 4 also disclaims in this Oourt 
though previously he had joined in the 
game written statement as opponents 
Nos. 1 and2. But putting aside the case 
of opponent No. 4 the case of opponent 
No. 3 is sufficient to enable the case 
to fall under s. 74 and the application is, 
accordingly, in my opinion maintainable. 

To-day an application has been put in on 
behalf of opponents Nos. 1 and 2, contend- 
ing that the discharge of opponents Nos. 3 
and 4 was not raised in the pleadings and 
that after their discharge under s. 72 of the 
Act the surviving trustees have the 
right to appoint.new trustees in their 
places. This is a question which may still 
have to be considered when the application 
isfurther heard. Butit does not, in my 
opinion, stand in the way ofa finding than 
an application under s. 74 can be filed in 
the circumstances of this case. 

This really disposes of the question whe- 
ther action under s. 74 is maintainable or not. 
But a further question has also been raised 
in the arguments inthis Oourt, namely, whe- 
therjf one of the trustees commits breach of 
trust it can be held that the case falls under 
s. 73 and consequently an application can be 
made under s. 74. In this connection refer- 
ence has been made to the case of Nathabhai 
Devidas v. Vaghjibhai Jhaverbhai (1)in which 
it has been laid down that ‘‘Applications for 
the removal of a trustee should, speaking 
generally, be brought by asuit. Where it 


(1) 107 Ind. Oas. 49; 29 Bom. L.R 1577; 52 B. 32; 
A. L R. 1928 Bom. 20, 


876 


is alleged that the trustees have committed 
a breach of trust, that suit should ask for 
the delinquent trustees to make good the 
breach of trust.” But this very statement 
and the rest of the judgment show that it 
is merely laid down there that removalof a 
trustee should “speaking generally " be 
brought by a suit, It is nowhere laid down 
in that case that an application cannot be 
made under s. 74, if the trustee has been 
guilty of breaeb of trust; in fact it is stated 
in thecourseof thejudgment that '* Whatever 
the true construetion of the words 'unfit or 
personally incapable’ in s. 73 may.be one has 
also tosee who are the new trustees to be 
appointed by.” This shows that it has not 
been decided in that case how the words 
“unfit or personally incapable” are to becon- 
strued. 

On behalf of the applicant reliance is 
placed on Assardas Manghumal v.Thakuribat 
(2). That case so far it goes supports the 
view that 5,73 applies’ also to the case of 
trustees who become unfit on account of 
mismanagement or breach of trust. But 
that ruling does not expressly deal with 
this question now under consideration. It 
was a case for the proposed appointment of 
a receiver, | 

We are, therefore, thrown back on the 
section itself and have to consider what the 
section read by itself, was intended to mean, 
Now it seems that, if we read the section by 
itself, it cannot be held that “unfit” must 
necessarily mean “physically unfit”. If we 
take the words “unfit or personally in- 
capable” they seem to refer to two alterna- 
tive cases, for instance a man may be 
“personally incapable" if he is obliged to 
live in some town other than the place 
where work of the trust is to be done. It 
does not follow from the words “personally 
incapable” that they necessarily refer only 
to the case of a person who is physically- 
incapable. But if one takes this view then 
there is no reason to hold that unfit must. 
be ejusdem generis with "incapable" and 
must refer only to persons who are physical- 
ly incapable to some extent. it may well 
be-that the intention of the use of the word 
“unfit” was to meet cases such as those now 
under consideration, namely, where there is 
alleged to be a case of breach of trust while 
“personally incapable” would cover cases such 
as those ofa man whois blind or partially 
blind, or “incapable” in the cence that his 
work prevents bim from aciing as a trustee 


(2) 103 Ind. Cas, 816; 22 S. L, R. 146; A. I. R. 1927 
Sind 237. à 
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by obliging him to liveaway from the scene 
where the trust work is to be done. 

It has been contended that s. 73 should 
not apply in a ease of this character 
because no appeal lies from an order 
passed under 5.74 and that it is more 
suitable in the case of removal of a 
trustee that an appeal should lie in sucha 
case. But there is a distinction, namely, 
that under s. 74 it is only a case of re- 
moval of a trustee whereas if a suit is 
filed a delinquent trustee can be galled 
upon to make good the loss resulting from 
the breach of trust. As indicated above, 
tbis point for the purpose of the present . 
ease seems to.me to be really obiter dictum 
because on the first ground stated. above. an 
application in this instance will lie under 
8. 74, But so far as any finding on the second 
point is necessary, I am of opinion that the 
word "unfit" may be interpréted not merely 
as pbysically incapable,for instance, partial- - 
ly blind or partially paralysed but also as 
covering a case such as that now under con- 
sideration in which the applicant contends 
that there has been a breach of trust on the 
part of the truatee. : 

I am of opinion, therefore, that the applica- 
tion in the present case is maintainable and 
that it should proceed and that the remain- 
ing issues should now be considered. 


Costs to be costs in the cause. 
P. B. A. Order accordingly. ` 


SIND JUDICIAL COMMIS- 
SIONER'SiCOURT. 
ORIGINAL Civin Suit No. 981 or 1926, 
November 26, 1929. 

Present :— Mr. Aston, A.J. O. 
DHARAMDAS THAWERDAS, OFFIOIAL 
REOBIVER—PLaINTI TE 
versus 
SORABJI P. DUBASH AND ANOTBRER— 
DEFENDANTS. 

Bombay Land Revenue Code (Act V of 1879),s. 78— 
Provincial Insolvency Act (V of 1920), s. 28 (5)— 
Civil Procedure Code (Act V of 1908), s. 60— Land 
Acquisition Act (I of 1894), s. 81— Occupancy land 
held on restricted tenure—Mortgage without sanction 
of Collector, whether valid—Oceupancy, whether vests 
in Official Assignee—Compensation for acquisition 
paid to person other than owner, without notige— 
Right to recover money by suit. ° e 
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Section 73° of the Bombay Land Revenue Code, 
Which prohibits a transfer of an occupancy held on 
‘restricted tenure without the sanction of the Collec- 
tor is not confined to an absolute and out-and-out 
transfer but applies to a transfer of an interest 
a the o¢cupancy, such asa mortgage. |p. 877, col. 


“Such an eccupancy not being transferable cannot 
be sold in execution of a decree and accordingly 
on not vest inthe Official Assignee. [p. 878, col. 


Sagar MaPv. Girraj Singu (2) and Sitaram v. Shaikh 
Saidar (3), relied upon. 

If such land is acquired under the Land Acquisi- 
tion Act after the adjudication of the owner as an 
insolvent’ and ‘compensation is paid to somebody 
other than the Official Assignee of the estate of the 
insolvent, without notice to him, he has a right 
under s. 3l of the said Act to file a Suit to recover 
the ‘money from the payee. [p. 877, col. 2.] 

Saibesh Chandra Sarkar v. Bejoy Chand Mohatap 
‘(1), reliéd upon. 

Mr. Tahilram Maniram for the Plaintiff. 

Mr. Kundanmal Dayaram, for the Defend- 
ants. 7 


JUDGMENT.—By ‘consent the fol- 
lowing issues are being tried as preliminary 
issues, viz.: 

4, Does the deed of mortgsge convey any 
right of the insolvent to the mortgagee 
‘defendants ? 

6 2 Has the Official Receiver any right to 
gue 


The facts briefly are as follows :— 

On 25th January, 1918, M. R. F. Nazareth 
mortgaged to Ohotirmal Tirithdas defend- 
ant No. 2a 4-annas share which he had in 


plots Nos. 7, 8, 9, 10 in Deh Drigh Road. It °* 


is assumed for the purposes of these issues 
thatthe land was held on restricted tenure. 
He had not, however, obtained the sanction 
of the Collector to the mortgsge. 

. In 1920 Government substituted plots 
Nos. $6, 37, 38, 40, 41, 50 in Deh Saturan for 
Plots Nos, 7,8,9, 10. On 4th July, 1922, 
Mr. Nazareth created a sécond mortgage in 
‘favour of Ohotirmal Tirithdas of the 3- 
‘annas share which he possessed in the same 
Numbers without the sanction of the 
Collector, In 1923 Mr. Nazareth filed an 
application to be declared insolvent. On 
llth July, 1924, an adjudication order was 
passed. . 

.Defendant No. 2 Ohotirmal assigned his 
rights under the mortgage to defendant No. 
1. Government acquired Plots Nos, 36, 37, 
38, 40, 41, 50 under the Land Acquisition Act 
for the purposes of the Aerodrome. The 
Land Acquisition Officer fixed the com- 
pensation for Nazareth’s 4-annas share 
alleged tobe on restricted tenure at Rs. 2,551. 
On 8th February, 1926, the Land Acquisition 
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. Officer paid the compensation, viz., Rs, 2,551 
“to defendant No. 1. 


Mr, Tahilram for the Official Receiver 
contends that on adjudication all the 
Insolvent Nazareth’s property vested in the 
Official Receiver, that s. 78 of the Land 
Revenue Code prohibits the transfer of 
an cccupancy or portion of land held by 
an oecupant (Vide s. 3) on restricted tenure 
and that a transfer under s. 73 is not con- 
fined to an out and out sale it includes a 
transfer of an interest in the occupancy, see 
Gour's Commentary on sa. 5and 6 of the 
Transfer of Property Act, see also 8.2 (f) of 
the Provincial Insolvency Act. Hence it is 
contended that the mortgage in favour of 
Chotirmal not being made with the 
sanction of the Oollector was void and 
conveyed no rights to defendant No. 2 who 
accordingly could assign no right in the 
occupancy to defendant No.1. It is further 
contended that the Land Acquisition 
Officer erred in awarding compensation to 
defendant No. land that since the Official 
Receiver had no notice of the proceedings 
under the Land Acquisition Act he is 
entitled to avail himself of the provisions of 
8. 31, Land Acquisition Act, and file a suit 
to recover the Rs, 2,551 erroneously 
paid to defendant No. 1, Saibesh Chandra 
Sarkar v. Bejoy Chand Mohatap (1). 

On behalf of defendant No, L reliance is 
placed on the fact that s. 28 (cl. 5) excludes 
from the operation of that section property 
which is exempt from attachment and sale 
in execution of a decree, that s. 60, Civil 
Procedure Code, makes property liable to 
attachment or sale in execution of decrees 
over which or the profits of which the 
judgment-debtor has a disposing power, 
which he may exercise for his own benefit, 
that the judgment-debtor had no disposing 
power over ashare in an occupancy held 
on restricted tenure without the sanction 
of the Collector. Hence it is contended 
that the rights, if any, of Nazareth in the 
4-anna share of the occupancy held on 
restricted tenure did not vest in the 
Official Receiver and the Official Receiver 
has no right to sue. 

Iagree with the plaintiff's contention that 
the prohibition eontained in s. 73 of the 
Land Revenue Code is not confined to an 
&bsolute and out and out transfer of an 
occupancy but that it includes the transfer 
of an interest in the occupancy without the 
sanction of the Oollector. In the circum- 


(1) 65 Ind, Cas, 711; 26 O, W. N. 506; A. I, R. 1929 
Cal, 4, 
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stances the mortgage in favour of Chotirmal 
of a 4-annas share on 25th January, 1918, 
appears to meto have been void and to 
have conveyed no right to the mortgagee. 


I agree with the defendants’ contention 
that the occupancy not being transferable 
could not be sold in execution of a decree 
and accordingly did not vest in the Official 
Receiver. See Sagar Mal v. Girraj Sin gh. (2) 
and Sitaram v. Shaikh Saidar (3) cited 
in Saighal’s Law of Insolvency, page 157. 


The fact, however, that the Land Acquisi- 
tion Officer, after Nazareth was adjudicated 
erroneously paid to defendant No. 2 
Rs. 2,551 as compensation instead of paying 
the same to Official Receiver in my opinion 
gave the Official Receiver a right to sue for 
the recovery of Rs, 2,551. I assume for the 
purposes of the issues that he had no notice 
of the proceedings under the Land Aequisi- 
tion Act: see 8.3], Land Acquisition Act, 
and Saibesh Chandra Sarkar v. Bejoy Chand 
Mohatap (1). My findings accordingly on 
‘the preliminary issues of law are :— 

Issue No.4. Negative. 

Issue No. 6 A. Affirmative. 

. Question of costs reserved. l 
P. B. A. Found accordingly. 


(2) 38 Ind, Cas, 171; 14 A. L. J. 1031; 39 A. 120. 
` (8) 42 Ind, Oas. 710; 13 N. L. R. 215. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL CivinL Burr No. 481 oF 1926. 
November 26, 1929. 
Present:—Mr. Aston A.J, C. 
Fram or MADHORAM HARDEVDAS— 
PLAINTIFFS 
versus 
FIRM OF KEWALRAM GOPALDAS— 
DEFENDANTS 
Registration Act (XVI of 1908), ss. 17, 49—Security 
bond in m of Court, whether requires registra- 
tion—Mode of enforcement— Separate suit, if necessary 
—Subsequent dncumbranccr, righis-of. 
A security bond executed in favour of a Court 


ron ag follows : 
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“Accordingly, I, Virjlal, managing* proprietor ot 
defendants of my own free will dad. security to 
the extent of Rs. 16,446-13-0 (mortgaging the pro~ 
perties specified below) and covenant that the 
defendants shall duly act inthe above matter and 
shall pay whatever may be payable by them there- 
under and if they should fail herein, then any 
amount so payable shall be realised from the pro- 
perties hereby mortgaged, title-deeds whereof are 
deposited by way of equitable mortgage, viz.:—two 
sale-deeds, and if the proceeds of the sale of the 
said properties are insufficient to pay*the amount 
aforesaid, I and my legal representatives will be 
personally liable to pay the balance: " 

Held, (1) that the security bond was nof a mort 
gage within the meaning of s.17 (b) of the Regis. 
tration Act requiring registration, but was an in 
strument of charge and did not require registration: 
[p. 880, col. 1.] 

Raj Raghubar Singh v. Jai Indra Bahadur Singh 
(7), relied upon. 

(2) that such a bond could be enforced againgl 
the hypothecated property without a separate suil 
forsale, [p. 880, col. 2.] 

Beti Mahalakashmi Bai v. Badan Singh (8), relied 
upon. 

Where property covered by such a security bond 
was sold and the sale-proceeds were paid to the 
charge holder : 

Held, that a person having an equitable mortgage 
over the property created subsequent to the date 
on which the charge was created had no cause o! 
action to follow the sale-proceeds in the hands o 
the charge holder. [p. 880, col. 1.) i 

Kamalakant Sen v. Abul Barkat (4), Jogeshur 
Bhagat v. Ghanasham Dass (5) and Berhamdeo Pershac 
v. Tara Chand (6), distinguished. 


Mr. Kodumal Lekhraj, for the Plaintiffs. 


Mr. Hakumatrai M, Eidnani, for the De 
fendants. aa 


JUDGMENT.—It has been agreed be 
tween plaintiffs and defendant No. 1 (c) wh 
is an insolvent that plaintiff will prove hi 
claim before,the Official Receiver and thi 
suit against defendant No. 1(c) has been with 
drawn and dismissed with no order as t 
costs but with liberty to plaintiffs to provi 
his claim before the Official Receiver. Sub 
sequently on the understanding that plaint 
iff will prove his claim before the Officia 
Receiver, who is defendant No. 3 and wh 
was absent at the hearing on 8th November 
1929, the plaintiff withdrew the suit agains 
defendant No. 3. I dismiss the suit agains 
defendant No.3 with no orderasto costs, Th 
plaintiffs and defendants Nos. 2 (a), (c), (à 
and (e) have compromised and a decree wa 
passed in terms of the compromise ‘on 8t) 
November; 1929. Defendants Nos. 1 (b) an 
(d) wereabsent though called on z6th Augus: 
1927, and an order ex parte was made againe 
them. Defendant No. 2(b) was absent thoug. 
called on 10th February, 1928, and an orde 
ex parte was made against him. It follow 
that defendants Nos, 1 (a), (b), (d and, de 
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e fendant No. 2 (b) who are ex parte and 
defendant No. 4 remain. Defendant No. 4 
was represented by Mr. Hakumatrai, Pleader, 
plaintiff by Mr. Kodumal. 


On eliciting the facts from the Pleaders 
it was agreed that the facts of the case are 
as follows :— 


In the year 1918 defendant No.4 in the 
suit fileda suit -against defendant No. 1 
and thers. In November 1918, the Oourt 
.of the Judicial Commissioner ordered stay 
of the suit, pending an appeal to the Privy 
‘Council in a connected suit, subject to 
security and defendant No. 1 deposited the 
sale-deed of his plot No. 88, Survey sheet 
G-1 Sudder Bazar, Karachi and the sale- 
deed of certain property belonging to de- 


fendant No. 1 (a) at Malir, as security for ` 


the payment by the defendants of the claim 
and costs of the plaintiff (viz, defendant 
No. 4 in the suit) the document Ex, ll was 
executed. Defendant No. 1 (a) alleged 
while depositing the sale-deed that he had 
.no samad of plot No. 38. The sanad was 
formally transferred to the name of de- 
fendant No. 1 later on ?5th June, 1919. 
On 7th April, 1920, defendant No. 4 in this 
suit obtained a decree in the suit filed in 
.1918, On 24th May, 1920, defendant No. 1 
borrowed Rs. 10,000 from plaintiff on be- 
half of his firm and deposited the sanad of 
plot No. 88 but the parties are not agreed 
88: to the circumstances in which the sanag 
. came into the hands of the plaintiff. On 2nd 
September, 1920, defendant No. 4 applied 
‘for attachment and in September 1920, the 
Court granted attachment,and sale of the 
. property, viz. plot No. 88. On 28th Janu- 
ary, 1922, defendant No. 4 got the right, 
title and interests of the mortgagor defend- 
ant No. 1 in the property on plot No. 88 sold. 
In the sale proclamation the columns show- 
ing encumbrances and claims were blank. 
There is no evidence to show that defend- 
ant No. 4 had notice of any charge or 
mortgage in favour of plaintiff. On Feb- 
ruary 25th, 1922; plaintiff fled Suit No. 196 
against the defendant No. 4 inter alia as 
firat mortgagee with a prayer for marshall- 
ing. By the consent the Malir property 
which was also given as security on the stay 
of the suit filed in 1918 was sold but the 
sale-proceeds of both this property and plot 
No. 88 were not sufficient to satisty the 
claim of defendant No. 4. Plaintiff there- 
after withdrew this suit. 
In 1926 the plaintiff filed the present 
guit, «Mr. Hakumatrai for defendant No, 4 
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emphasised in the pending suit that the 
plaintiff had no cause of action. In the 
course of the arguments Mr. Kodumal for 
plaintiff applied for leave to join the auc- 
tion-purehaser. Mr. Hakumatrai opposed 
and this application was dismissed. 

There can be no doubt in my opinion 
that the document Ex. ll which was exe. 
cuted by defendant No. 1 on 19th Novem- 
ber, 1918, from one point of view satisfied 
the requirements laid down by Rupchand 
A. J. Ò., in the Punjab National Bank, Ltd. 
v. Mulji Morarji Sunderji (1). The docu- 
ment in one sense purported to create a 
mortgage of immoveable property, it did 
not purport to be a mere record of an al- 
ready completed transaction. The lan- 
guage inter alia used included the follow- 
ing passage: 

, “Accordingly I, Vrijlal Virchand, manag- 
ing proprietor of defendants of my own 
free will stand security to the extent of 
Rs, 16,446-13-0 (mortgaging the properties 
specified below) and covenant that the de- 
fendants shall duly act in the above matter 
and shall pay whatever may be payable by 
them thereunder and if they should fail 
herein then any amount so payable shall 
be realised from the properties hereby 
mortgaged title-deeds whereof are deposited 
by way of equitable mortgage, viz., two sale, 
deeds and if the proceeds of the sale of the 
said properties are insufficient to pay the 
amount ate I and my legal repre» 
sentatives will be personally liab 

the balance.” 4 4 io pay 
_ The word which I have written in italics 
indicate an intention on the part of Vrijlal 
by the document Ex. 11 to mortgage the 
properties and that being so the document 
would ordinarily fall within the purview 
of 2d i el. (b) oe x rabin Act and at- 
ract the operations of cls, (a) 

8. 49 of the Act. S Wai 

The plaintiff contends that Ex. ll was 
a mortgage, and being unregistered was 
inadmissible in evidence: Subramaniqn v 
Lutchman (2). He contends that defend- 
ant. No. 4 was nota secured creditor and 
that since the mortgage entered on 24th 
May, 1920, by defendant No. 1 in favour of 
plaintiff was a valid mortgage by the de- 


1) 105 Ind. Cas. 765; 22 S. L. R, 299. 
ata 1 R. 222; A.I. R, 1998 


(2) 71 Ind. Cas. 650; 50 C. 338; A I. R 
50; 44 M. L. J. 602; 32 M. L. T 
ga NAK 
. W. nae M. W, N. 762; 28 0, 
A. 77 (P, G.), TM 
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posit of the sanad of plot No. 88 plaintiff was 
'entitled to priority over defendant No. 4: Na- 
garuru Sambayya v. Tanjatur Subbayya (3), 
and since in the sale proclamation no 
‘mention was made of any encumbrance on 
the property cold, he claims as mortgagee 
the right to follow the sale-proceeds in the 
"hands of defendant No. 4. Reliance is 
placed on Kamala Kant Sen v. Abul Bar- 
kat-(4) and Jogeshur Bhagat v. Ghanasham 
Dass (5) but the cases are distinguishable 
for they relaied to the balance of sale-pro- 
ceeds after a sale for arrears of land 


- spevyenue. Berhamdeo Pershad v. Tara Chand 


(6) which is also relied on also related to 
the equitable right of a subsequent mort- 
gagee to follow supplementary sale-proceeds 
‘in the hands of a prior mortgagee after a 
sale of the mortgaged property but the 
principle would. apply had the plaintiff 
' been able to establish that there was no 
charge on the property on 24th May, 1920, 
the date of the mortgage. 

It seems to me clear, however, from the 
ruling of their Lordships of the Privy 
‘Council in Raj Raghubar Singh v. Jai Indra 
‘Bahadur Singh (T) that the document Ex. 11 
was not a mortgage within the meaning 
of s. 17 cl. (b) of the Registration Act and so 
els. (a) and (c) of 8. 49 of the Act, but an 
instrument of charge. A perusal of the do- 
‘cument shows that no person or officer is 
named or referred to in it as the mortgagee. 
In-this respect itis on all fours with Raj 
Raghubar Singh v. Jai Indra Bahadur Singh 
` (7). It was contended in argument that the 
properties referred to in Ex: ll were mort- 
gaged to defendant No. 4 but this conten- 
tion is not Supported by the wording of the 
document. Ifit were contended that the 
properties were impliedly mortgaged to the 


Court, the Court as their Lordships point- ` 


ed out [Raj Raghubar Singh v. Jai Indra 
Bahadur Singh (7)] is not a juridical person. 
16 cannot be sued. It cannot take property 
and cannot assign it. There was an un- 
questioned liability and there must be 
some means of enforcing it but the docu- 
' ment was not a mortgage. 

I am of opinion for the reasons mention- 
ed that the document did not require re- 


(3) 31 M. 330; 3 M. L. T. 317. 

(4) 97 C. 180, 

(5) 5 C. W. N. 356. 

(6) 33:0. 92; 9 O. W. N. 989. 

(7) 55 Ind. Cas. 550; 42 A, 158; 92 O. C. 212; 6 
O. Ù. J. 682; 38 M. D. J. 302; 18 A. L. J. 263: 


290 Bom. L.R, 521; 46 L A, 298; 13 L. 


W. 82 
(P. O). 2 
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gistration that there was a valid’ charge. 
-subsisting over the properties on 24th 
May, 1920, when defendant No. i borrowed 
Rs. 10,000 from plaintiff and deposited his 
sanad &s the title-deed that the charge 
created on 19th November, 1918, continued 
-and was subsisting on 28th January, 1922, 
when defendant No. 4 got the right, title 
and interest of defendant No.1 in plet No, 88 
sold in execution of his money-decree, and 
that the charge on the property was para- 
mount to the interest of the mortgagog de- 
‘fendant No.1 and subsequent mortgagee 
plaintiff. 

In Raj Raghubar Singh v. Jai Indra 
Bahadur Singh (7) their Lordships allowed 
the security bond to be enforced against 
the hypothecated property without a 
separate suit forsale, although the surety 
had not expressly rendered himself person- 
ally liable [See s. 145, Civil Procedure Code, 
and the case of Bett Mahalakshmi Bat v. 
Badan Singh(8)]. In Ex.11, however, defend- 
ant No. 1 expressly declared himself and 
his legal representatives to be personally 
liable to pay the balance of the -progeeds 
if the sale of the properties were insufficient, 
The attachment and sale -in execution of 
plot No.88 appears to me to have been valid. 
It is in fact arguable that the property 
might have been sold in execution without 
attachment [See Subramania Chettiar v. 
Rajeswara Settupathi (9)]. i 

Plaintiff, in my opinion, has no cause of a0- 
dion. I dismiss the suit against defendant 
No. 4. -Defendant No. 4 to have his costs, 
Ex parte proof, if any, against remaining 
defendants to be by affidavit on December 
3rd. n 

[Mr. Kodumal did not press his claim 
against defendant No. 2 (b)]. 

Suit dismissed against 4th defendant. 

P. B. A. 


^ (8) 74 Ind, Cas. 927; 45 A. 649; 21 A. L.J. 604; A. I, 
`R. 1924 All. 105. 
(9) 43 Ind. Cas, 187; 41 M. 337; 6 L. W. 762; (1917) 
M. W. N. 872; 34 M, L, J. 84. 
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* OUDH CHIEF COURT, 
Szoonp O1vin APPRAL No. 298 or 1928. 
November 9, 1928. 

' " . Present:— Mr. Justice Misra. 
Sheikh MOHAMMAD ALI—PLAINTIFF 
— APPELLANT 
tersus 
Sheikh MUMTAZ ALI—DBRFENDANT 
— RESPONDENT. 
Co-Swners—Co-owner in possession deriving ad- 
vantage by virtue of such possession—Rights of other 
co-owners—Co-heirs—Possession of one co-heir, whe- 
ing possession of all co-heirs. 
co-owner who, while in possession of the joint 
property, derives any advantage by virtue of being 
in such possession, is not entitled to appropriate 
that advantage exclusively for himself but must be 
deemed in law to have derived it both for himself 
and: his co-sharers. [p. 882, col. 1.) 
Where a co-heir is. in possession of the entire 
estate of the deceased, he must be considered to be 
in possession on behalf of all the co-heirs. [ibid.] ` 


.Becond appeal against & decree of the 
Subordinate Judge, Sultanpur, dated the 
23rd of May, 1928, setting aside that of the 
Munsif, Musafirkhana at Sultanpur, dated 
thé 6th of February, 1928. 


: Mr. M. Wasim, for the Appellant. 
: Mr. Naimullah, for the Respondent. 


JUDGMENT,—This is a plaintiff's 
appeal out of a suit for partition. The 
parties to the suit are brothers, sons of one 
Sheikh Amjad Ali, resident of village Nan- 
daura, District Sultanpur. The plaintiff- 
appellant filed a suit for partition in respect 
of:the property which had been inherfted 
by them either from their father Amjad Ali 
or from their grand-uncle Ramzan Ali.- The 
dispute in this appeal relates to certain 
plots of land situate in” village Nandaura 
which have been proved to have been in 
possession. of the aforesaid Ramzan Ali, 
who died in 1890 and after whose death the 
parties to thesuit inherited it, These plots 
of land are Nos. 161 old/196, new, old 187/1/ 
new 219, old 187/2,/ new 221, old 188/new 
232, old 265/new 318, old 315/new 350, old 
316/new 391, old 334/new i05, old 466/new 
555, and old 541/new 657, which were 
recorded at the time of the regular settle- 
ment in the possession of Ramzan Ali 
himself free of rent and certain .other 
numbers, which were:—old 163/new 198, old 
183/new 216, and old 510/1/new 618, which 
were recorded in the cultivation of tenants 
but had subsequently come into the, posses- 
sion of Ramzan Ali, There were certain 
other numbers, namely, old 325/ new 350, 
old 318/new 393, old 321/2/ new 396, old 
322{new. 396, old 324/new 3939, and old 
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321/1/new 400, which were recorded as 
parti. In 1915 the talugdar of Kurwar, 
who is the owner of the village in which 
these plots of land are situate, instituted 
in the rent Oourt a suit for resumption 
in respect of these plots. The suit was 
filed against the defendant-respondent 
Mumtaz Ali who then happened tobe in 


- possession of all these plots of land. On 


the 17th of September, 1915,a compromise 
was arrived at between the parties to this 
case under which tenancy rights were 
decreed in respect of three plots of land, 
namely, 198 (recent), 216 (recent) and 618 
(recent) subject .to the payment of an 
annual rent of Re. 1-40 and under-pro- 
prietary rights inrespect of 196, 219,221, 222, 
318, 350, 390,391, 393, 396,397, 399, 400, 408, 
555. and 657 on the payment of under-pro- 
prietary rent of Rs. 17-0-3. All the plots 
of land are now admittedly in possession 
of the defendant-respondent, and the plaint- 
iff-appellant claimed a half share in them, 

. The learned Munsif of Musafirkhana at 
Sultanpur who tried the suit held that the 
property was joint property of the parties 
and by his decree dated the 6th of February, 
1928, decreed the plaintiff's suit for parti- 
tion of a- half share in respect of these 
plots. 
- On appeal, however, a different view 
was taken by the learned Subordinate 
Judge of Sultanpur, who by his decree 
dated the 23ra of May, 1928, had dismissed 
the plaintifi's suit. 

On appeal itis contended before me that 
the decision of the learned Subordinate 
Judge is wrong and thatthe plaintiff is 
entitled to a half sharein the plots in suit. 
After hearing the parties I have come to 
the conclusion that the judgment of the 
learned Subordinate Judge is erroneous 
and cannot be upheld. I will now proceed 
to give my reasons for arriving at this con- 
clusion. . 

It has not been contested before me that 
all these plots of land were in the possession 
of Ramzan Ali. Indeed this was admitted 
by the defendant-respondent in the resump- 
tion case (vide Ex.:). It is also admitted 
before me that these plots of land came into 
the possession of the defendant-respondent 
as heir of Ramzan Ali. It, therefore, appears 
to me that if any right had been obtained 
by the defendant-respondent in respect of 
these plots of land by virtue of a com- 
promise with the taluqdar, such rights must 
beascribed totherights of Ramzan Ali, 
whose heirhe happens to be. If such be 
the position, as it must be, the benefit deriv. 
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ed by Mumtaz Ali must be considered as 
-benefit derived by him not for his exclusive 
advantage but for allthe heirsof Ramzan 
Ali. When after his death the defendant-re- 
epondent came into possession of these plots 
of land, his possession must be considered 
not only on his own behalf but on behalf of 
all the heirs of Ramzan Ali. It is not neces- 
sary to cite authorities in support of the pro- 

osition since it has not been contested 

efore me that both the plaintiff and the 
defendant being the heirs of Ramzan Ali 
will be deemed as co-sharers and the posses- 
Bion of one will be deemed to be the posses- 
sion of the other. Under these circumstances 
if the defendant-respondent while in 
“possession of the entire property derived any 
advantage by virtue of being in such posses- 
sion, he could not appropriate that advant- 
age exclusively for himself, but must be 
deemed in law to have derived it both for 
himselfand his co-sharer. In this view of 
the case the defendant cannot now resist 
ths plaintiff's claim for partition in respect 
of these plots. 

I, therefore, set aside the decree of the 
learned Subordinate Judge and restore the 
decree of the learned Munsif. The plaint- 
iff's suit will stand decreed with costs in all 
the three Courts. 

A, Appeal allowed. * 
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Present: —Sir Louis Stuart, Kr., Ohief 
Judge and Mr. Justice Raza. 
Musammat KALAW ATI AND OTHERS— 
DREFENDANTS—À PPALLANTS, 
versus 
Thakur RAGHURAJ SINGH—PrAiNTIFF— 
RESPONDENT. 

Hindu Law—Joint family—Separation of one 
member, whether causes separation of remaining 
members inter se—Inference of intention to remain 
joint from subsequent conduct, 

The separation of a son from his father, step- 
mother and step-brother, does not automatically effect 
a separation of the latter among themselves. It 
has to be decided on the facts of the case whether 


the latter did or did not continue joint. [p. 885, cols. 


When one member of a joint family has separated, 
an agreement by the remaining members to con- 
tinue undivided may be inferred from the way in 
which their business was carried on after the separa- 
tion. [p. 885, col. 2.] 

' Hari Bakhsh v. Babu Lal (1) and Palani Ammal v. 
Muthuvenkatachala Moniagar (2), relied on. 
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First appeal against the decree “of the 
Additional Subordinate Judge, Sitapur, 
dated the 25th April, 1928. 

Mesers. A, P. Sen, S. C. Das and K. P. 
Trivedi, for the Appellants. f 

Messrs. Ali Zaheer, Radha Krishna and 
S. N. Srivastava, for the Respondent. 

JUDGMENT,—This is an appeal by 
Raghubar Singb, his wife Kalawati and 
his minor son Raja Bakhsh Singh, against 
a declaratory decree granted to Raghu- 
raj Singh, who is a son of Raghubar 
Singh by a wife now deceased whomhe . 
married before he married Kalawati. It 
is necessary to state the facts leading up 
to the present suit before we state the 
points for determination in the appeal. 
The facts are these. In the year 1917 
Raghurej Singh the present respondent, 
who then stated that he was about 19 
years of age, instituted a suit for parti- 
tion against his father Raghubar Singh 
and his step-mother Kalawati. Raja 
Bakhsh Singh had not then been born. 
It is admitted on both sides that at that 
time the family was a joint Hindu family 
governed by {the Mitakshara Law consis- 
ting of Raghubar Singh the father and 
Raghuraj Singh theson, Kalawati having 
a right to maintenance and nothing more. 


. Raghuraj Singh claimed an eight annas 


share. It was not necessary for him to 
do more than claima share as a member 
of the family, but he added in his plaint 
allegations of an unpleasant character 
against his father asserting that he was 
addicted to intoxication and was of immoral 
habits. The plaint in the suit is Ex. 5. 
Raghubar Singh filed a written reply in 
which he asserted that Raghuraj Singh 
was-a minor at the time of the institu- 
tion of the suit. He further asserted that 
Kalawati was pregnant and that if she 
bore ason the shares in the family would 
be altered, and further it was claimed on 
behalf of Kalawati that :she would he 
entitled toa 5 anna 4 pies share at the 
time of partition. It is not known what 
would have happened if the suit had pro- 
ceeded to decision on the merits, lt did 
not proceed to decision on the merits as 
the parties arrived at a compromise on 
the 2nd of August, 1917. This compromise 


is unfortunately not onthe record but we 


are informed by the learned Oounsel for 
the plaintiff-respondent that under this 
compromise his client withdrew his claim 
to partition agreeing that the family should 
remain joint, in consideration of receiving 
a monthly allowance from his father and 
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in consideration of having his debts paid. 
The plaintifi-respondent was not, however, 
content to leave the matter as decided by 
this compromise and we find that in 1991 
he instituted another suit for partition. 
By this time Raja Bakhsh Singh had been 
born. In this suit, again alleging the 
existence of a joint family he gave as its 
members Raghubar Singh, himself, Raja 
Bakhsh Singh, and Kalawati, Raja Bakhsh 


Singh's mother. Later on the names of. 


three daughters born.to Kalawati were 
added. There is no dispute as to the fact 
that these girls were Kalawati's daughters 
and the plaintiff-respondent’s step-sisters. 
The second plaint is Ex. 7. Here it is 
again asserted that the plaintiff's father 
was a drunkard and of licentious habits. 
The plaintiff instituted the suit for a one- 
third share of the property, A written 
reply was put in on behalf of Raghubar 
Singh, Raja Bakhsh Singh and Kalawati. 
This is Ex. 8. In this it was stated that 
the plaintiff's Share could not be more than 
one-fourth as Kalawati was entitled to & 
one-fourth share. In the plaint Ex. 7 
Kalawati's rights were ignored but there 
was no reason given to show why they 
were ignored. The learned trial Judge 
quoted para. 9 of Ex. 7 as affording a reason 
for the exclusion of Kalawati; but on 
reading this paragraph it is clear that it 
has no reference to her, The paragraph 
which is very difficult to understand reads 
as follows :— 

"That according to law and term$ of 
the compromise the plaintiff is entitled 
to` get separate possession of his right 
and share after dividing the family pro- 
perty which comes to*one-third aecording 
to láw and custom, because defendant No. 1 
should get one-third share by way of main- 
tenance during his lifetime", f 

Defendant No.1 was not Kalawati but 
Raghubar Singh. The paragraph is not 
comprehensible, but it does not apply to 
Kalawati. We find that in the written 
statement Ex. 8. the claim under the Hindu 
Law of Kalawati is asserted in para, 20, 
The plaintiff-respondent filed a replication 
(Ex, 9) in which he stated that the para- 
graph asserting Kalawati's claim was not 
admitted and that the answer was entered 
in para. 9 of the plaint. As we have point- 
ed out para. 9 of the plaint has nothing 
whatever to do with the subject Ex. A-19 
would show that the plaintifi-respondent's 
Pleader when asked to state what he meant 
by the local custom stated that he meant 
the custom prevailingin the United Pro- 
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vinces of Agra and Oudh. We are unabla 
to attach any meaning to this, He further 
stated that by tribal custom he meant 
the custom prevailing in the United Pro- 
vinces. This remark is equally difficult to 
understand. However we have this much. 
Exhibit A-20 shows that ten issues were 
framed and the fifth issue (based upon 
pleadings which haye not been revealed 
to us) said: Is the wife of defendant No. 1 
excluded from a share on partition by 
any .local, family or tribal custom?. Thig 
would appear to show that the plaintiff- 
respondent then asserted that Kalawati 
was debarred from a share under soma 
unspecified custom. Now it is to be 
noted that according to the pleadings 
and according to these issues the 
defendants intended to fight tha 
plaintiffs case largely on the ground 
that he was debarred by having entered 
into the previous compromise from apply- 
ing for partition. It is impossible to say 
what would have been the result if the 
case had been decided on the merits ag 
it was decided by another compromise, 
This is Ex. A-24, which was arrived at on, 
the 14th November, 1922. Under this com« 
promise the defendants agreed that the 
plaintiff should receive a share of one- 
fourth in the property to be divided off 
and thathe should further receive Rs, 1,600 
in eash in respect of his share in the 
moveable property in addition to such 
moveables as were in his possession. Tha 
plaintiffcrespondent agreed that he would 
pay one-fourth of the amount due under 
certain mortgage-deeds and that he would 
pay Rs, 2,500 out of Rs. 10,000 in respect 
of the marriage expenses of each of hia 
step-sisters, He further agreed to pay 
one-fourth of the maintenance due to a 
certain Lachmin Kuar. There is nothing 
in this compromise to show why the 
plaintiff's share was fixed at one-fourth, Ha 
had claimed one-third. The other side 
had said that under the law he could not 
be entitled to more than one-fourth 
but had further asserted that he was 
entitled to nothing. It is by no 
means certain that he obtained anything 
Jike a one-fourth share in the moveables, 
and he certainly would not ordinarily have 
been liable under the law to pay such a 
proportion of the marriage expenses of his 
step-sisters, girls who were living in the 
family from whom he had separated. All 
that the compromise standing by itself 
establishes is that the plaintifi-respondent 
had a quarter share divided off. Not one 
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word is said in it as to the relations 
amongst themselves of Raghubar Singh, 
Kalawati and Raja Bakhsh Singh. The 
family property had previously been entered 
in the name of Raghubar Singh alone as 
head of the joint family. After the com- 
promise the name of Raghuraj Singh was 
entered ` in respect of one-fourth, and the 
name of Raghubar Singh remained as 
entered in respect of three-fourths. The 
entries in the revenue papers have, of 
course, no evidential value as to title, but 
they are sufficient to show that the Revenue 
Authorities accepted the entry of the name 
of Raghuraj Singh in respect of oné-fourth 
of the property and retained the entry 
of Raghubar Singh’s name in respect 
of the remaining three-fourths, though 
the responsibility of paying the land 
revenue in respect of the whole was retain- 
ed by Raghubar Singh. 

The suit out of which the present appeal 
arises has come into being in the follow- 
ing manner. At some time (apparently in 
1927) Raghubar Singh applied fora parti- 
tion of the three-fourths share standing in 
his name in certain villages. A certain 
Ohitrakhet Singh (who has nothing to do 
with this family) also applied for parti- 
‘tion of his share in certain villages. The 
partition applied for was partition by the 
Revenue Courts under Ohap. VII of the 
Land Revenue Act (III of 1901). In the 
course of these partition proceedings Raghu- 
raj Singh took an objection on the ques- 
tion of title to the effect that the recorded 
proprietary share ofRaghubar Singh includ- 
ed the share of his wife Kalawati and his 
son Raja Bakhsh Singh. Raghuraj Singh 
was thereupon ordered under the provi- 
sions of 8. 111 of Act III of 1901 to institute 
within three months a suit in the Civil 
Oourt for the determination of the ques- 
tion whether the recorded proprietary share 
of Raghubar Singh included the shares of 
his wife Kalawati and his minor son Raje 
Bakhsh Singh and the extent of the shares. 
The present suit was accordingly institut- 
ed and was decided on the z5th April, 
1928, in favour of Raghuraj Singh who 
- was given a declaratory decree to the effect 
that the three-fourths in the name of 
Raghubar Singh was held as follows :— 

One-fourth by Raghubar Singh separate- 
ly. One-fourth by Raja Bakhsh Singh 
separately, and one-fourth by Kalawati in 
lieu of maintenance. 

lt is against this decree that the present 
appeal is filed. The plaint did not assert 
definitely whether the three-fourths share 
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in the name of Raghubar Singh was’ the 
property of a joint Hindu family consis- 
ting of himself and his son Raja Bakhsh 
Singh with his wife entitled to maintenance 
or whetherit was held in separate shares. 
But on the subsequent pleadings it was 
clearly asserted that the family of Raghubar 
Singh and his son Raje Bakhsh 
Singh was not a joint Hindu family. 
The plaintiff Raghuraj Singh assert- 
ed that after his separation one-third 
of the income was paid to Kalawati ang 
two-thirds was retained by Raghubar Sing 
and Raja Bakhsh Singh. His assertion 
was not accepted and his evidence was 
disbelieved. The learned trial Judge has 
said :— 

“The oral evidence on the record shows 
that after the plaintiff's separation, the de- 
fendants all lived in one and messed in one, 
being husband, wife and son from that wife, 
The plaintiff was the son of the first wife 
and so a discordant element. He, therefore, 
went out leaving behind him a harmonious 
family...:........... My finding, therefore, on 
this issue is that though in fact the three 
defendants continued to live jointly after 
the plaintiff had gone out, the separation 
of the plaintiff was the virtual separation 
of the defendants also." 

The learned trial Judge took this position 
on the ground that under the law as it 
stood the only possible conclusion was that 
Raghubar Singh, Raja Bakhsh Singh and 
Kalawati had separated inter se. His view 
was that though they had not separated in 
fact they nevertheless had separated in law. 
The learned Counsel for the plaintiff-res- 
pondent has not endeavoured to disturb 
the conclusion of* fact that  Raghubar 
Singh, Raja Bakhsh Singh and Kalawati 
had continued to live as a joint Hindu 
family, and it would have been difficult for 
him todo so in face of the evidence, 
Shankar Bakhsh Singh has sworn that 
these persons are members of a joint Hindu 
family of which Raghubar Singh is the 
karta. When asked what he meant by a 
joint Hindu family he said that he meant 
Raghubar Singh, his younger son and 
Raghubar Singh's wife lived in one and 
messed in one, Healso said this because 
leaving out Raghubar Singh's one-fourth, 
Raghubar Singh, his wife and his other 
Bon possessed his remaining property, 
Kali Oharan Patwari deposed that in res- 
pect of one village Raghubar Singh made 
collections and Raja Bakhsh Singh and 
Kalawati never made collections. Har 
Oharan Singh another Patwari stated that 
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the same conditions prevailed in the vil- 
lage in which he was Patwari, Raghuraj 
` Singh himself said that Raghubar Singh, 
. Raja Bakhsh Singh and Raghubar Singh's 
wife lived in one house and messed joint- 
ly. The collection of rent was done at 
Raghubar Singh's door but he could not 
say on whose behalf. He subsequently 
supplemented the statement by saying that 
Raghubar Singh, his wife and Raja Bakhsh 
Singh, after partition lived in one and mess- 
edin one but the moneys of their shares were 
divided after the partition. He continued 
that his mother was separate (he meant his 
step-mother), his father was separate work- 
ing as manager of his brother, and his 
brother was separate in ownership. He 
thus apparently endeavoured in some way 
to meet the case of jointness but clearly 
failed. Our findingis clear. On the evi- 
dence the family consists of Raghubar 
Singh, Raja Bakhsh Singh and Kalawati 
and allthe outward incidents ofthe fami- 
ly are the incidents of a joint Hindu family 
governed by the Mitakshara Law. Kala- 
watiis not proved to receive any separate 
income or anything except maintenance 
by the family. Accepting this view 
(which is the view of the learned trial 
Judge), how can his conclusion be support- 
ed? He has quoted -a large number of 
cases of which we need only refer here to 
two. The position in a joint Hindu family 
governed by the Mitakshara Law after 
partition has been discussed in two c8m- 
paratively recent judgments of their 
Lordships of the Judicial Committee, 
Oneis Hari Bakhsh v. Babu Lal (1) and the 
other is Palani Ammal v.Uuthuvenkatachala 
Moniagar (2). The lawas laid down by 
their Lordships decides that when a se- 
paration has been effected between brothers 
who constitute a joint Hindu family 
governed bythe Mitakshara Law, the fact of 
such separation raises no presumption 


that there is a separation of the joint: 


family constituted by ‘one of the brothers 
and his descendants. It was further laid 
down that the filing of a plaint claiming 
partition bya member of the joint Hindu 


(1) 83 Ind. Cas. 418; 1 O. W. N. 536; 51 I. A. 163; 
22 A. L. J. 254; 34 M. L. T. 70; A.I. R. 1994 P. C. 
126; 5 Lah. 92; 28 O. W. N. 953; 20 L. W. 406; 
(1924) M. W. N. 650; 26 Bom. L. R. 1108; 47 M. L. 
J. 938; 1 Lah. Cas. 437; L. R. 5 A. (P. O.) 113; 10 
O. & A. L. R. 1471 (P. 0). 

(2) 87 Ind. Cas. 333; 52 I, A. 83; A. I. R. 1925 
P. 0.49: 48 M. L. J. 83; 6 P. L. T. 133; 21 L. W. 
439: (1925) M. W. N. 330; 3 Pat. L. R. 126; 27 Bom. 
L. R. 735; 29 O. W. N. 846; 23 A, L. J, 746; L. B. 6 
e A. (P^ C) 143; 48 M, 254 (P. O.). 
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family, if the plaint had been withdrawn 
before trial, did not result in the family 
being separate ata later date, although it 
afforded evidence that an intention to 
separate had been entertained by the 
plaintiff. It was further laid down that 
when one member of a joint family 
ha’ separated an agreement by the remain- 
ing members to continue undivided may be 
inferred from the way in {which their busi- 
ness was carried on after the separation. 
Now here itis perfectly clear that the 
manner in which Raghubar Singh, Raja 
Bakhsh Singh and Kalawati have carried 
on their business after the separation of 
Raghuraj Singh is very strong evidence 
of their intention to remain undivided. 
The learned Oounsel for the plaintiff-res- 
pondent has urged that these decisions 
have no direct bearing because their 
Lordships were not considering a case such 
88 this where & son has separated from a 
father leaving behind him that father 
that father's son by another wife and the 
Step-mother. His case was that the autho- 
rity of their Lordships was to the effect 
that in such circumstances as these it must 
be considered that automatically not only 
did the step-mother separate herself from 
her husband but that the minor son, here 
a child of some four or five years of age, 
incapable of expressing a choice himself 
and on whose behalf nobody had com- 
munieated any desire to separate, had also 
automatically separated from his father, 
We do not consider that there is anything 
in the decisions of their Lordships which 
afforded an authority for such a proposition 
nor can we find anything in the Hindu 
Law which affords authority for that view. 
The proposition in itself does not appeal to 
us as good in law and thus as the case 
stands we have no hesitation in finding 
that the mere separation of Raghuraj 
Singh did not automatically separate the - 
remaining members of the family, It has 
to be seen whether they did or did not 
continue joint. On the evidence they clear- 
ly desired to live together. This was the 
first point which was discussed. The 
second point, however, is based upon a find- 
ing of the learned trial Judge which is in 
the nature of the findng of fact. Accord- 
ing to him on the pleadings and the con- 
duct of the parties in the previous litiga- 
tion it must be held that a one-fourth: 
share was granted separately to Raghubar 
Singh, a one-fourth share was granted se- 
parately to Raja Bakhsh Singh and a one- 
fourth share was awarded separately to 
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.Kalawatiinlieu of maintenance. He has 
argued from what he finds in the pleading 
and the conduct of the parties. In the first 
place, as we have already pointed out he 
has drawn an inference from para. 9 in the 
plaint Ex. 7 which is based on a confusion 
between Raghubar Singh, the defendant of 
whom mention is made and Kalawati, the 
defendant of whom mention is not made. 
His main argument is something of this 
character. As Kalawati was joined as & 
party in both litigations it must be taken 
that Reghuraj Singh had recognised her 
right toa sharein event of partition and 
was endeavouring to prevent her getting 
one. There is not much force in this argu- 
ment. The mere joining of Kalawati 
means very little for in the second proceed- 
ingsthe names of Kalawati's three minor 
daughters were entered as parties. They 
certainly had no right to share. Their 
names were apparently entered in order 
to open the way to the determination of 
the expenses of their marriages. The next 
argument is this, In the second proceed- 
ings the plaintiff would have been entitled 
toa one-third share if Kalawati had been 
ignored and the general law applied, and 
he would have been entitled to a one- 
fourth share ifjKalawati's claims} were re- 
cognised to receive a one-fourth share. 
The learned Judge draws a conclusion 
from this that Kalawati’s claim must have 
been recognised. An attempt is made to 
establish these facts by evidence but the 
learned Judge has not made reference to 
that evidence. The evidence in question 
onthe side of the plaintifi-respondent 
ruin only of his own deposition. He 
gaid :— 

“I had sued for one-third but I agreed 


to one-fourth as the Pleaders said one share. 


must be given to the mother, one-share to 
my father and one share: to my younger 
brother. This was said by my Pleader 
and by Pandit Ohand Narayan, Pleader for 
defendants Nos. 1 to 3. 

Cross examined, 

My Pleader was B. Narayan Lal. The 
compromise was arranged in Court pre- 
mises. The compromise was settled a 
month or twobefore it was filed in Court. 
The ermpromise filed in Court was the 
compromise arrived at and it was written 
with the advice of Pleaders..................... 
VOS dens When [had filed my plaint of the 
partition suit my Pleader had said that 
Ishould get one-third. Subsequently, at 
the first compromise my Pleader said that 
Ieould not get more than one-fourth,” 
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Now all this was to show that he redus- 
ed his share from one-third to one-fourth 
in order to provide for a share for Kalawati. 
It is to be noted, however, that there is not . 
one word in the compromise to this effect. 
Further there is direct evidence against 
this statement. Raghubar Singh has 
deposed :— 

“Raghuraj Singh had brought anether 
guit in which he was given maintenance 
from joint family funds, He was given 
Rs. 137-8-0 per mensem as allowance fr 
maintenance. He again brought a suit for 
partition, In that suit by compromise the 
plaintiff was given one-fourth and the 
rest remained with me, Nobody else separat- 
ed at the time of that partition. The 
remaining members of the family remain- 


ed joint. The share of nobody 
else .was determined. No share was 
fixed for my wife Kalawati or for 


Raja Bakhsh. No share was reserved 
for my wife Kalawati. There was no talk 
about her share, Even now my family is 
joint. Raja Bakhsh Singh is 7 or 8 years 
of age now. I have got five daughters now, 
I bear the expenses of the minor sonand of 
the daughters. I am. the karta of the 
family. I make collections of the twelve 
annas and I take the profits. 

“Oross-examined. The plaintiff's share was 
determined as one-fourth without any cal- 
culation. The plaintiffagreed to take that 
share and it was given him..................... 
Th one-quarter share given to the plaintiff 
in his second suit was not given on the 
understanding that my share was one- 
fourtb, my secondson's share one-fourth 
and my wife's share. one-fourth. The 
plaintif was the eldest son and he was 
given one or two villages for his subsistence 
as was the practice in our family and 
amongst the Thakurs. The plaintiff agreed 
to take one-fourth and he was given one- 
fourth, In the second suit the plaintiff elaim- 
ed one-third......... The partition took place 
with mutual consent. The compromise in the 
second suit was also arranged with the ad- 
vice of my Pleaders,............... Q. Can you 
giveany reason why the plaintiff's share was 
fixed at one-fourth in the compromise of the 
second partition suit? A. The plaintiff 
was asking for much more and I was giving 
much less. By and by it was settled that 
plaintiff should be given one-fourth.” 

There was also a man Anrudh Singh who 
said he was present at the time and sup- 
ported this statement. It was argued 
against the acceptance of the evidence of 
these two witnesses that Raghubar Sifigh e 
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had said “Nobody got the dispute between 
me and the plaintiff settled. I and he 
settled the dispute. Ihad not named any- 
thing specifically which I was offering.” 


But Aurudh Singh has said that he got the - 


compromise brought about. 

We donot find that there was real discre- 
paney between these statements, Anrudh 
Singh was a friend of the parties. He 
happened accidentally to be present in the 
Court precincts while the question was 
being discussed. According to his state- 
ment he interposed in favour of a settle- 
‘ment. He added to his statement:— 

“The plaintiff of his own accord said 
that he should be given one-fourth. At 
first he was demanding more. Raghubar 
Singhsaid he would givenothing. Plaintiff 
was at first demanding one-third. I can 
give no reason why plaintiff agreed to take 
one-fourth. It was his will." 

We see no reason why the evidence of 


Raghubar Singh and Anrudh Singh should . 


not be accepted against the unsupported 
evidence of Raghuraj Singh. These two 
men deposed that the matter was settled 
by a process of haggling. The son asked a 
third; the father offered nothing. Finally 
they settled ata quarter. There does not 
appear tohave been any discussion as to 
the rights of the parties under the law. 
This sounds the most probable way of arriv- 
ing atacompromise. According to Raghu- 
bar Singh Pleaders were present but the 
settlement was left to the parties. eThis 
evidence stands unsupported by the evi- 
dence of Pleaders. When Raghuraj Singh 
produced his evidence Raghuraj Singh 
could have called his ewn Pleader to con- 
tradict the previous allegations. He did 
not dosc, Now it appears to us that the 
conclusion that the matter was settled by 
pure bargaining and haggling apart from 
any recourse to claims under the law is 
supported in & variety of ways. In the 
first place ifthe compromise had been, as 
the plaintiff-respondent suggests, a compro- 
mise based on the provisions of the 
Mitakshara whereby it was settled that 
Raghubar Singh was entitled to one-fourth, 
Raja Bakhsh Singh was entitled to one- 
fourth, Kalawati was entitled to one-fourth 
in lieu of maintenanceand Raghuraj Singh 
to the remaining one-fourth, why were not 
these particulars entered in the compro- 
mise? They were not entered in the com- 
promise. In the second place as far 
as wecan gather Raghuraj Singh did not 
receivea quarter share in the moveables. He 
appears to have received less. In the third 
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place Raghuraj Singh consented to pay 
Rs. 7,500 towards the marriage expenses ` 
of his step-sisters. This appears to have 
made a reduction in his share which was 
not justified by the ordinary law. When 
we haveit that the most natural way in 
which to conduct the terms of this promise 
would have been by bargaining and hag- 
gling, when we have it that the compromise 
contains no specification of the shares of 
Raghubar Singh, Kalawati and Raja Bakhsh 
Singh, when we have it that those 
three persons have continued to live asa 
joint Hindu family ever since, we find the 
conclusion to be that Raghuraj Singh took 
as much as he thought he would get without 
further trouble and that the remainder was 
left joint family property. The learned 
trial Judge appears to us to have fallen into 
error in assuming that if the case had been 
fought out to a legal decision Raghuraj 
Singh would necessarily have obtained a 
decree. His father Raghubar Singh had said 
from thevery beginning that Raghuraj Singh 
was estopped from bringing the case owing 
to his conduct in the previous litigation. We 
express no opinion as to whether that plea 
was a good plea ora bad plea. It has not 
been decided. We are in no position to 
assume what would have been the result 
of the litigation if the suit had been decid- 
ed on the merits. The suit might well 
have gone up to their Lordships of the 
Judicial Committee for the point wasa 
point which could have been a point of 
difficulty and the valuation was Rs, 50,000. 
But once it is taken into account that there 
were points of difficulty in the case, that 
the litigation might be protracted and that 
Raghuraj Singh might not have been in & 
position to find funds for protracted litiga- 
tion why should it be assumed (as the 
learned Judge has apparently assumed, 
for we do not find that he accepted Raghu- 
raj Singh as telling the truth on the sub- 
ject) that if must have been intended to 
&ward & quarter share to Kalawati in lieu 
of her maintenance ? We find that there is 
no justification for this view. 

We return once more to the law on the 
Subject. We have already discussed the 
decision of their Lordships of the Judicial 
Committee in Hari Bakhshv. Babu Lal 
(1) and Palani Ammal v.Muthuvenkata- 
chala Moniagar (2), We refer now to 
three decisions of this Oourt: Deputy Com- 
missioner of Partabgarh v. Sheo Nath (3) 


(3) 100 Ind. Cas. 689; 4 O. W. N. 215; 2 Luck 459; 
AQ iT ouk MS 459; 
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and Sarju Prasad Singh v. Nand Gopal 
Singh (4). The second laid down, “that 
when it is proved that one member ofa 
joint Hindu family has separated from his 
co-parceners, any person, who subsequently 
alleges that the remaining co parce- 
ners are to be. considered a joint 
Hindu family among themeelves, must 
prove one of two. things. He must either 
prove that there was no separation among 
the remaining members originally or he 
must prove that there has been a separation 
followed by a subsequent reunion.” 
. Under the Mitakshara Law there is a 
presumption when one co-parcener separates 
from the others that the latter are separated 
and any agreement among the remaining 
members of a joint family to remain unit- 
ed orto reunite must be proved like any 
other fact. The last decision is Menda 
Kuer v. Mirtunjai Bux Singh (5). This is 
the decision to which thelearned Judge has 
referred as Menda Kuer v. Mirtunjai Bux 
Singh (5). He considered that this decision 
supported his view. We are unable to find 
that it supported his view in any way and 
his conclusion that though in fact the three 
defendants continued to live jointly. after 
the plaintiff had gone out, the separation of 
the plaintiffimplied the virtual separation 
of the defendants inter seis not borne out. 
Apart from anything else there is strong 
evidence from their -conduct that they had 
not separated and had-continued to live 
jointly. As they continued. to live jointly 
there is no question of reunion, They had 
never disunited. The position of Musam- 
mat Kalawati. is exactly the same as the 
position of any wife ina Hindu joint family. 
She is entitled to maintenance. Nothing 
separate has been assigned to her for 
maintenance. In any circumstances it 
would be difficult to see what right the 
plaintiff could have inrevenue proceedings 
toobject to the separation of the three- 
fourth in favour of a family which alleged 
itself to be a joint family. We, therefore, 
allow this appeal and direct that the plain- 
tiff-respondent’s suit stand dismissed. The 
plaintiff-respondent will pay bis own costs 
and the costs of the opposite parties in both 
Courts. The defendants will receive one 
set of costs. 7 
A. ‘Appeal allowed. 
(4) 104 Ind. Oas. 315; 40. W. N. 765; 2 Luck. 691; 
A. T. R. 1927 Oudh 580. P i 
_ (b) 105 Ind. Cas. 337; 1 Luck Oas. 516; 3 Luck 220; 
A. T. R. 1927 Oudh 489. : 
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OUDH CHIEF COURT.’ 
First Civin APPERAL No. 137 or 1028. 
. August 20,1929. . 
_ Present:—Sir Louis Stuart, Kr., Ohief 
Judge and Mr. Justice Raza. 
Thakur AMIR HAIDER KHAN— 
PLaINTIFF—APPELLANT 


versus 
Bawat KANHAIYA BAKHSH SINGH— 
DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. III, 
para. ll—Execution of decree by Collector—Private 
alienation by judgment-debton without Collector's sahe- 
tion, validity of—Sale officer accepting decree amount 
from purchaser and releasing attachment, whether 
amounts to permission of Collector. : 

The provisions of para. llof Sch. III of the Civil 
Procedure Code must be construed strictly and a 
transfer in contravention of the provisions, of cl. (1) of 
the said para. is not merely voidable but absolutely 
void. [p. 890, col. 2.] 

Gauri Shankar Balmakund v. Chinnimaya (1), 
applied. : 

Where ajudgment-debtor privately alienated pro- 
perty which had been attached by the Collector, with- 
out the permission of the Collector but the officer 
conducting the execution proceedings permitted the 
purchaser to deposit the amount due to the decreé- 
holder and released the attachment on such deposit: 


.. Held, that the conduct of the officer conducting the 


sale was not tantamounttoa written permission by 
the Collector for the. alienation, within para. ll (1), 
Sch. III, Civil Procedure Code, and did not validate 
it. [p. 891 col 1] 


First appeal against a decree of the Sub- 
ordinate Judge, Rae Bareli, dated the lst 
September, 1928. 

Messrs. A, P. Sen and S. C. Das, for the 
Appellant. 

Mr, Pirthi Nath Chaudhri, for the Res- 
pondent. : 

JUDGMENT.—This is an appeal by 
the plaintiff Thakur Amir Haider Khan 
against the- dismissal of the suit which he 
brought to redeem a mortgage dated the 
14th September, 1889, (Ex A-1). This mort- 
gage was executed by Saadat Khan in favour 
of Rawat Sheoratan Singh. The deed mort- 
gaged with possession 8 share of 3 annas 
3 pies 2 karants and 3 jaos in «the village 


-Jugrajpur and the hamlets of Rukunpur 


and Takhatnagar. The plaintiff asserted that 
he had obtained the right to redeem this 
mortgage by virtue of a sale-deed Ex. 1 
dated the ltth of July, 1918, by which 
Muhammad Husain Khan the successor-in 
interest of Saadat Khan transferred to. him 
by sale the property mortgaged by Ex. A-1 
in addition to propertiesin Rajapur and 
Rampur. In order to understand the ques- 
tions for determination in this appeal, it is 
necessary to state the facts of other transac- 
tions which took placeafter the execution 
of Ex, À-l. A certain Nidha Bibi obtained 
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* 9 simple money decree against Muhammad 
Husain Khan. This decree was passed on 
the 20th of January, 1912, in Suit No. 125 of 
1911. Some time towards the end of 1914 
Nidha Bibi attachedin execution of this 
decree a share in village Jugrajpur, which 
admittedly included the property mortgaged 
by Ex..A-1. The execution of the decree 
was traasferred to the Collector (in this case 
the Deputy Commissioner of Rae Bareli) 
under the provisions of s. 68 of the Code of 
Oivi$ Procedure. The Oollector was in a 
position’ to exercise or perform in respect 
of the judgment-debtor’s immoveable pro- 
perty the powers or duties conferred or 
imposed on him by paras. 1 to 10, Sch. 
TII of the Code of Civil Procedure. A suit 
was brought by the Court of Wards, which 
was then in charge of the estate of Rawat 
Kanhaiya Bakhsh Singh (who was the 
successor-in-interest of Rawat Sheoratan 
Singh: the mortgagee under Ex. A-1) against 
Muhammad Husain Khan. This suit was 
based upon Ex. A-1 and certain deeds which 
were alleged to be deeds of further charge. 
This suit was brought some jtime in 1915 
after the order of attachment had been 
made. It did not proceed to judgment on 
the merits. We find from Ex. A-9 that 
Muhammad Husain Khan (who was re- 
cognised as the successor-in-interest of 
Saadat Khan by the Court of Wards 
which was managing the estate of Rawat 
Kanhaiya Bakhsh Singh) and the Oourt of 
Wards arrived at a compromise, under 
which it was agreed that the claim should 
be settled for a nominal amount of 
Rs. 20,930. It was further, however, agreed 
that no money should he paid, but, that the 
whole of the property mortgaged under 
Ex. A-1 should be transferred by deed of 
sale from Muhammad Husain to the Oourt 
of Wards as representing the estate of 
Rawat Kanhaiya Bakhsh Singh. The 
result should have been to give the mort- 
gagee full proprietary title in the mortgag- 
ed property. In pursuance of this com- 
promise a sale-deed Ex, A-7 was executed on 
the 17th April, 1916. This sale-deed was 
signed by Mr. H. S. Rix, I.0.8., as re- 
presenting the Court of Wards in charge of 
the estate of Rawat Kanhaiya Bakhsh Singh. 
He was also the Deputy Commissioner of 
Rae Bareli. It does not appear to have been 
brought to the notice of this officer that at 
that time he was in charge of the proceed- 
ings in attachment in connection with the 
share in Jugrajpur and the connected 
hamlets. While the execution proceedings 

in ateachment of the sale were proceeding, 
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the plaintiff appellant Thakur Amir Haider 
Khan appears to have entered into negotia- 
tions with the same Muhammad Husain . 
(whom he also recognised as the successor-in- 
interest of Saadat Khan the mortgagor under 
Ex. A-i and on the 18th July, 1918, Muham- 
mad Husain executed the sale-deed Ex, 1, to 
which we have already referred, by which 
he transferred to Amir Haider Khan the 
property which we have already described, 
that is ta say, the property mortgaged under 
deed Ex, A-l, and some other property in 
Rajapur and Rampur. After the execution 
of Ex. 1 the plaintiff-appellant applied to 
the sales officer on the 25th February, 1919, 
(application Ex. 16) for permission to deposit 
the amount due to Musammat Nidha Bibi 
under her decree and thus obtain a release 
ofjthe attachment. The copy containing 
the reference to the application and the 
order does not bear the name of the sale 
officer, but we have ascertained from the 
Subsequent proceedings that the sale 
officer in question was a Deputy Collector 
called Lala Ram Gopal who was Treasury 
Officer of Rae Bareli This officer was not 
the Collector, He had been deputed by 
the Oollector to conduct the execution pro- 
ceedings. On the 5th March, 1919, the 
plaintiff-appellant’s agent was ordered to 
deposit Rs. 6,000, Hedidso. It isto be 
noted that at that time there had been a 
change in the office of Deputy Commis- 
Bioner. During February and Mareh, 1919, 
Mr. O. E, D. Petere, I. C. 8., was Deputy 
Oommissioner. The Civil List shows that 
Mr. A. G. Shirreff, I. O. 8, became Deputy 
Commissioner of Ese Barelion the 23rd 
April, 1919. On the 25th April, 1919, Mr. 
Ram Gopal noted that Re. 6,000 had been 
deposited (Ex. 10), but that the balance of 
the decretal amount due had not been de- 
posited. On the 17th May, 1919, Rs. 776-15-6 
more were deposited on. behalf of the 
plaintiff appellent (Ex. 11). On the 28th 
July, 1919, Mr. Ram Gopalpaid the full 
amount of Rs. 6,776.15 6 to Musammat 
Nidha. The attachment was removed. 

In the trial Oourt the defendant who is 
the representative of the mortgagee under 
Ex, A-1 questioned the right of the plaintiff 
to redeem, on the ground that he had not 
obtained the written permission of the 
Collector, which is required by the pro- 
visions of para. 11, Sch. III, to the 
alienation of the property by Muhammad 
Husain Khan. The  plaintiff-appellant 
replied that the defendant-respondent, who 
asserted that he had obtained complete 
proprietary title in the property under the 
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provisions of Ex, A-7, had also not obtain- 
ed the written permission ofthe Collector 
to the alienation in his favour. The learned 
Judge decided that the alienation in favour 
of the plaintiff was void owing to his failure 
to obtain the written permissionin question. 
He decided that the alienation in favour 
of the defendant was also void owing to his 
failure to obtain the written permission in 
question in so far as Sch. ILI was con- 
cerned, but that it was a good alienation 
inasmuch as it was not a private transfer 
of the property attached within the mean- 
ing of s. 64 of the Code of Civil Procedure. 
The learned Counsel for the defendant- 
respondent has argued that the alienation 
in his favour was good, and that on that 
ground alone the suit of the plaintif- 
respondent should be dismissed. We con- 
sider that we are justified in the finding 
that it cannot be held to be good asa 
transfer other than a private transfer. In 
respect of the other ground which he press- 
ed that he had obtained the written permis- 
sion of the Oollector to the alienation in 
his favour, inasmuch as the Collector him- 
self signed the deed Ex. A-7, we have only 
to say that we consider that in the present 
case it is advisable not to decide that point, 
as it cannot be decided finally now against 
persons other than the plaintiff in his 
present capacity, and as its decision is not 
necessary for the decision ofthis appeal. It 
is, of course, clear that Muhammad Husain 
Khan's right to redeem may still be brought 
forward in a subsequent suit, and to hold 
definitely either that the defendant-respond- 
ent has acquired full proprietary rights or 
that he has not acquired full proprietary 
rights would only complicate decision ina 
future suit, in which such a pronouncement 
would not operate as res judicata. It is, how- 
ever, clear that the plaintiff-appellant must 
succeed on the strength of his own title and 
not by questioning the proprietary rights of 
the defendant-respondent. We can decide 
this case simply on the following. point. 
Has Thakur Amir Haider Khan obtained 
aright to redeem the mortgage Ex. A-1? 
He bases this right in the first place upon 
a purchase of the right to redeem from 
Muhammad Husain Khan, that is to say on 
Ex. 1. We are not concerned greatly with 
the question as to whether Muhammad 
Husain Khan was the sole successor-in- 
interest of Saadat Khan. We consider that 
the defendant-respondent was not wise in 
suggesting that he was not sole successor. 
It seems that he himself treated him as 
sole successor. But we find that the execu- 
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tion of Ex. l has given the plaintiff-appele ° 
lant no right toredeem. The provisions 
of para. 11, Sch. III muet be construed 
strictly, In Gauri Shankar Balmakund v. 
Chinnumaya (|) their Lordships of the 
Judicial Committee were dealing with 
8. 325-A of the old Code of Civil Pro- 


cedure (Aet XIV of 1882) "That sec- 
tion is identical with the resent 
para. ll, Sch. IIf. There the case 


was a case of transfer by mortgage. Here 
it is a case of transfer by sale. But the 
nature of the transfer is immaterial. It 
was pressed before their Lordships that 
8. 325-A was not to be read in the complete 
and operative sense natural to: the words, 
that is to say, of incompetency to mortgage 
such property, but must be read with an 
implied limitation. Their Lordships 
repelled that suggestion. They considered 
that the words must be read to give the 
obvious meaning and that there was a 
completeincompetency. They say :— 

“In short the sole point in this appeal 
is whether a declaration by Statute thata 
judgment-debtor shall be incompetent to 
mortgage his property is or is not to be 
read in the exact and plain sense, which 
the words imply.” 

They went on to hold that the declaration 
must be read in the exact sense which the 
wordsimply. In these circumstances the 
transfer was not only voidable. It was 
void, because the written permission of the 
Collector had not been obtained. 

The learned Oounsel for the plaintiff. 
appellant has argued that the written 
permission of the Oollector was obtained to 
the alienation im his favour. He admits 
that the Collector signed nothing, and he 
admits that the Oollector was never asked 
to give his permission in writing; but he 
suggests that the fact that the officer con- 
ducting the proceedings permitted the 
plaintiff-appellant to pay Rs. 6,776-15-6 in 
satisfaction of the decrse in favour of 
Musammat Nidha must be taken as an 
implied permission in writing. The argu- 
ment appears to usto bea dangerous argu- 
ment for the  plaintiffappellant to put 
forward, for if it were considered that a 
failure to object on behalf of the Collector 
to an alienation is tantamount toa written 
permission to alienate, the defendant- 
respondent would be on much stronger 


(1) 48 Ind. Cas.312; 45 I. A. 219; 14. N. L.R. 181; 
35 M. L. J. 733; 16 A. L. J. 993; 25 M. L. T.64; 23 C. 
W. N. 350; 29 O. L. J. 201; 46 C. 183; I U. P. L. R. (P. 
Q.) 14; 21 Bom, L. R. 541; 9 L, W, 327 (P. C). 9 
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#ground owing to the fact that the Collector 

himself had signed the sale-deed Ex.'A-7 
in his favour, the sale-deed in question 
beingofadate prior to the date on which 
Ex. 1 was executed. But in any circum- 
stances there cannot bea decision in favour 
of the appellant on this point, In the first 
placethe officer conducting the sale (who 
is generally known as the “Sales Officer") 
was not the Collector and he had no 
authority to give any written. permission. 
The éacts that he permitted the plaintifi- 
appellant to deposit the money and there- 
upon withdrew the attachment do not to our 
mind show that he gave permission to the 
alienation in the  plaintiff-appellent’s 
favour. But in any circumstances he had 
no authority to give permission. The plain- 
tiff-appellant'S appeal must fail upon that 
ground. 

The learned Counsel for the appellant 
has argued further that under the provi- 
sions ofs. 91 Act IV of 1882 he has a right 
to redeem. His case here is that Musammat 
Nidha Bibi was the judgment-creditor of the 
mortgagor and that she had obtained execu- 
tion by attachment of the mortgagor's in- 
terest in the property. Under s. 91 she could 
redeem the property. That isso. But the 
plaintiff-appellant was not a judgment- 
creditor of the mortgagor, The learned 
Counsel argues that, having paid off 
Musammat Nidha Bibi’s decree, he had 
acquired her right toredeem. We cannot 
accede to that proposition. He furthez 
suggested that he must be held, because he 
had paid off the amount due on the decree 
to have an interest or charge on the right 
to redeem the property. .We are unable 
to accept that argument. It appears to us 
thatthe plaintiff-appellant had no interest 
in the payment of Musammat Nidha Bibi's 
decree. Section 69, Act 1X of 1872, would 
not apply. But even if he had an interest 
in the payment of Musammat Nidha Bibi's 
decree his remedy would have been against 
Muhammad Husain Khan for reimburse- 
ment. We consider that itis possible that 
he might have had aclaim under s. 70 of 
Act IX of 1872 as he had lawfully paid the 
money for Muhammad Husain Khan, and 
did not intend to do so gratuitously, and 
Muhammad Husain Khan had enjoyed the 
benefit of his payment. But that fact 
would give him only a remedy against 
Muhammad Husain Khan. It would not 
enable him to redeem the mortgage 
Ex. A-l. The learned Oounsel for the 
plaintiff-appellant has urged the hardship 
on his client who, ashe points out, has paid 
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Rs, 6,776-15-6 and obtained no benefit for 
having done so. That fact, however, 
cannot give him a right to redeem when he 
does not possess one otherwise. It is to be 
noted, that his sale-deed not only covers the 
property mortgaged which was attached 
under Musammat Nidha Bibi's decree, but 
also other property which was not attached 
under the decree. In so far as the property 
not attached under the decree is concerned 
the transfer in his favour appears to have 
been a good transfer. We dismiss this 
appeal with costs. 

Oertain cross-objections were filed. The 
learned Counsel has explained that he only 
filed these cross-objections in order to be in 
a position in event of it being found that 
the  plaintif-appellant was entitled to 
redeem the property to obtain an increase 
of the amount payable on redemption. As 
the appeal has failed the cross-objections 
fail automatically. The parties will pay 
their own costs of the cross-objections. 

A. Appeal dismissed. 


OUDH CHIEF COURT. 

SECOND Orvin APPEAL No. 165 or 1926. 
January 19, 1929, 

Present:—Sir Louis Stuart, Kr., Chief 

Judge, and Mr. Justice Hasan. 

Musammat GAURA-—DzrFENDANT— 
APPELLANT 
versus 
RAM OHARAN-— PrAtINTIFF— RESPONDENT, 

Limitation Act (IK of 1908), Sch. 1, Arts. 7}, 75— 
Instalment bond—Provision for payment in instalments 
—Suit for entire amount—Limitation. 

Where an instalment bond provided that the 
principal amount of Rs. 99 would be paid back 
within a period of 18 years in 18 equal annual 
instalments with a certain rate of interest and the 
creditor instituted a suit for the recovery of 
Rs. 566 odd on the basis of the bond after the 
expiry of the period : 

Held, that the suit was governed by Art. 74 and 
not Art. 75 of Sch. I of the Limitation Act and the 
plaintiff was, consequently, entitled to recover only 
the last three instalments with interest thereon at 
the stipulated rate. ' 

Pherai v. Pudai Ram (1), followed. 

Pancham v. Ansar Hussain (2), referred to. 

Second appeal against a decree of the 
Subordinate Judge, Hardoi, dated the 
25th of January, 1926, confirming that 
of the Munsif, Hardoi, dated the 18th 
of September, 1926. 


Mr. Naim Ullah, for Mr. Hyder Husain 
for the Appellant. . 
Mr. Hakim Uddin, for the Respondent, 
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JUDGMENT.—This is a defendant's 
appeal from the decree of the Subordinate 
‘Judge of Hardoi, dated the 25th of Janu- 
ary, 1926, affirming the decree of the Munsif 
of the same place dated the 18th of Septem- 
ber, 1925. The appeal arises out of a . suit 
for recovery of Rs. 566 odd on the basis of a 
bond, dated the 22nd of September, 1905, 
It was executed by the deceased husband 
of the defendant-appellant in favour of the 
plaintiff. The principal sum borrowed 
thereunder was Rs. 99 and it was agreed 
that it would be paid back within a period 
of 18 years. The entire principal amount 
was divided into 18 instalments, each instal- 
ment to be payable annually and interest 
at the rate of Rs. 2 per cent. per mensem 
was also provided for. Theclaim has been 
decreed by the Courts belowin its entirety, 
The sole point in second appealis as to 
whether any portion of itis or 18 not barred 
by the rule of limitation. 

On the construction of the bond we are 
clearly ofopinion that itis a bond payable 
by instalments and the proper article appli- 
cable to it is Art. 74 of the First Schedule 
to the Indian Limitation Act, 1908 Under 
that article the plaintiff-respondent would 
be entitled to recover last three instalments 
with interest thereon at thestipulated rate. 
It was, however, argued on behalfof the 
respondent that the article applicable to the 
case was Art. 75 and that under the bond in 
question the creditor had an option to 
waive the right to sue as each successive 
default in payment of the annual instalment 
was made and was given the right to sue 
for the whole amount at the expiry of the 
entire period of 18 years. We are unable 
to accept this argument. We think that 
the decision in Pherai v.Pudai Ram (1) 
decided by a Bench of the late Court of the 
Judieial Commissioner is correct and is 
applicable to the facts of this case. Before 
we take leave of this case we may mention 
that their Lordships of the Judicial Oom- 
mittee in the case of Pancham v. Ansar 
Hussain (2) seem to have thrown some doubt 


on the point of view which was taken in the. 


Oudh decision mentioned above, but they 
distinctly say in the judgment that they do 
not decide the point. We, therefore, think 
that the decision in the Oudh ease should 
be followed so long asit is not expressly 
overruled by their Lordships of the Judicial 


P.O. 85; 24 A. L. J. 736; (1926) M. W. N. 520; 
24 L. W, 241; 48 A. 457; 310, W, N. 324 (P. O.). 
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Committee. We accordingly allow this* 
appeal and modify the decree of the Courts 
below by giving the plaintiff a decree for a 
sum of Ra. :6-8-0 and interest thereon at the 
rate of Rs. 2 per cent. permensem for three 
years up to the date of the suit and the 
plaintiff will further be entitled to interest 
at the rate of 6 per cent. per annum till the 
date of realization. The parties will pay 
and receive costs according to their success 
and failure in all Courts. 
A. Appeal allowed. 


OUDH CHIEF COURT. 

Second CIVIL APPEAL No. 244 or 1928, 

November 20, 1928, 
Present:—Mr. Justice Hasan and 

Mr. Justice Pullan, 

ALI SHER AND oTBERS—PLAINTIFFS— 

APPELLANTS 
versus 
WAJID ALI AND ANOTHER— DEFENDANTS 
RESPONDENTS, 

Co-owners—Adverse ^ possession —Preswmption of 
permissive possession. 

A mortgaged hersix annas share ing  bhaiyachara 
property to the defendants in 1875. A's son 
redeemed the properties in 1888 and sold three 
ahnas share to the defendants. R disappeared in 
1890 and the defendants continued in possession of 
tl*e whole six annas share. The defendants applied 
in 1926for mutation of the three annas share which 
belonged to R alleging that E was dead and they 
were the heirs of R. The real  heirsof R there- 
after sued to recover the 3 annas share of R: 

Held, that the possession of the defendants was 
never adverse to Rand the suit was not, therefore, 
barred by limitation. 

A co-tenant out of possession starts with a presump- 
tion in his favour that the possession of the other 
co-tenants is not adverse but lawful. 

Second appeal against a decree of the 
Sub-Judge, Sitapur, dated the 26th March, . 
1928, upholding that of the Munsif, Biswan,: 
dated the 4th June, 1929. 

Mr. A. Rauf, forthe Appellante. 

Mr. Mohammad Ayub, forthe Respond- 


ent. 

JUDGMENT.—The dispute from 
whieh this litigation arose relates to the: 
property of one Rahim Bakhsh who admit- 
tedly disappeared sometime between the 
year1890 and the year 1900. On the 4th 
of January, 1926, mutation of his three 
annas share was obtained by the present 
defendants ontheallegation that they were 
his heirs. The present suit has been 
brought by two persons Wajid Ali andAbid. 
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Ali who state that they are the heirs of 
Rahim Bakhsh and entitled to his share. 
The plaintiffs have won their case in the 
lower. Courts and the defendants have 
come beforeus in second appeal. They 
have rightly not pressed the first ground 
of appeal whichis that the lower Courts 
were not justified in finding the relation- 
ship of the plaintiffs to Rahim Bakhsh 
proved. Thisis a question of fact and it 
must be taken that the plaintifs and not 
thedgfendants are the heirs of Rahim 
Bakhsh who is now presumed to be dead. 
The defendants’ alternative case is that 
they have been in possession of this land 
since the year 1877 and that, therefore, they 
have obtained title by adverse possession. 
It is admitted that this property is part of 
the six annas share which belonged to the 
mother of Rahim Bakhsh and was mort- 
gaged by her to defendant No. 4 and the 
father of defendants Nos. 1 to 3 in the year 
1875 and that Rahim Bakhsh got a decree 
for redemption of the wholesix annas share 
on the 24th October, 1888. Thereafter he 
sold one three annas share to the same 
defendant No.4 and the father of defend- 
ants Nos, I to 3 and his name has been 
entered subsequently in the khewatas the 
owner of theremaining three annas share 
which he redeemed. It does not however, 


appear that he ever obtained posses- 
sion. On the llth of July, 1890, he 
executed a  sale-deed of the remain- 


ing three annas share’ to one Sajjad 
Mirza but it appears that this sale-dee 

never took effect. We are asked in appeal 
to re-consider the view taken by the lower 
Courts as to this sale, but we are unable to 
see how it affects the appellants’ case, All 
that can be said is that there was such a 
sale-deed but it was never acted upon, for 
Sajjad Mirza, who has been examined as a 
witness, denies all knowledge of itand there 
was certainly no entry made in the revenue 
papers in his favour. We take it, there- 
fore, that this sale deed was without effect 
and we are left with the position that the 
defendants appellants have always remain- 
ed in possession of the three annas share, 
It is true that they were formerly in posses- 
sion as mortgagees but their right as mort- 
gagees came to anend with the redemp- 
tion of the mortgage in the year 18t8. We 
have to consider what is the nature of their 
possession since they ceased to be mort- 
gagees. They themselves claimed muta- 
tion in the year 1926 on the ground that 
they were the heirs of Rahim Bakhsh and it 
js only now that they have failed to make 
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good that claim and that they have come 
forward with a plea that they should be 
held to have been in adverse possession. 
Had they been merely mortgagees holding 
on to the land after the mortgage was re- 
deemed they could be held no doubt to be 
peraons holding without title and they 
could thus have acquired ownership by 
adverse possession as against Rahim 
Bakhsh himself as well as against -his heirs, 
Butthis is not the case. This property is 
bhaiyachara property in which Rahim 
Bakhsh held a share amounting to three 
annas. The defendants themselves are also 
co-sharersin the village and have always 
been co-sharers along with Rahim Bakhsh, 
One of them also is the lambardar. There is 
no presumption that Rahim Bakhsh died 
onany particular date. He is dead now 
since mutation proceedings of 1926 have 
established that fact, but until then he was 
a co-sharerand the defendants who were 
also co-sharers were cultivating his land 
in his absence, It was held by one of us in 
Inderpal Singh v, Thakur Din Singh (1) 
that a co-tenant out of possession starts 
with a presumption in his favour that the 
possession of the other’ co-tenants is not 
adverse but lawful. It is a principle of 
English Law that possession is never con- 
sidered adverse ifitcan be referred to a 
lawful title, Corea v. Appuhamy (2) and in 
our opinion we should holdin the present 
case that the defendants-appellants have all 
along been in possession of this property 
on behalf of their co-sharer Rahim Bakhsh, 
There has been no ouster and no assertion 


of adverse possession. Even when 
the  defendants-appellants themselves 
applied for mutation they applied 


asthe heirsof Rahim Bakhsh. There is, 
therefore, no bar to the plaintiffs setting up 
their title to this property. They could not 
sue until Rahim Bakhsh was found to be 
dead and their cause of action arose, as they 
themselves state, when the defendants-ap- 
pellants applied for mutation. We dismiss 
the appeal with costs, 
Appeal dismissed, 


A, 
(1) 78 Ind. Oas. 895; 27 O. O, 77; 10 O. L. J. 646; A, 
I. R. 1924 Oudh 266 


Qu (1912) A. O. 230; 81 L. J. P. O. 151; 105 L, T. 
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OUDH CHIEF COURT. 
APPLIOATION . No. 41 oF 1928, 
January 11,1929. 
Present :—Mr. Justice Misra. 
GAJENDRA SHAH-—DEREFENDANT— 
APPLICANT 
versus 
RAM OHARAN-—PAAINTIFF—OPPOSITE- 

PARTY. 

Coste—Costs of adjournment—Award of cosis 
not to be arbitrary—Penal award, illegality of— 
Small Cause suit—Order to file written] statement— 
Duty of Court to grant time. . 

Though the awarding ofthe costs of adjournment 
is entirely in the discretion of the Court, such award 
must not be arbitrary but should be exercised ac- 
cording to principles of justice and equity and 
the principle which the Court awarding the costs 
should always bearin mind is that it should order 
the payment ofasum commensurate with the costs, 
which in the opinion of the Court the party ready to 
proceed will have to incur owing to the adjourn- 
ment. The amount to be awarded should not be one 
of the nature of penalty or of punishment, [p. 895, 


: 894 


col, 2. 

In a Small Cause suit for Rs, 75 the defendant ap- 
peared by a Pleader on the date fixed for hearing, 
The Judge odered him tofile a written statement and 
as the defendant was not present, his Pleader asked 
foran adjournment. The Judge granted adjournment 
but ordered the defendant to pay Rs. 50 as costs of ad- 


journment: . : 

Held, (1) that if the Court wanted a written state- 
ment itshould have grantedthe defendant time to 
doso unconditionally as it is not necessary asa rule 
for the defendant in a Small Cause suit to flea 
written statement; [p. 895, col. 1.] ga KI 

(2) that, at any rate, the Court was not justified in 
awarding more than Rs. 3 or Rs. 4, aa costs of adjourn- 
ment, [p. 895, col. 2] 

Application against an order of the Sub- 


ordinate Judge, Kheri, dated the 16th of 
"November, 1928. 


Mr. Murli Manohar, for the Applicant. 
Mr. P. N. Rozgdon, for the Opposite Party. 


JUDGMENT.—This is an application 
for revision of the decree passed by the 
learned Subordinate Judge, Kheri, sitting 
on the Small Cause Court side on the 16th 
of November, 1928. Y 

The facts of the case are that the plaintiff 
instituted the present suit for recovery of a 
gum of Rs. 75 onthe ground that he wasa 
mason by profession and that he had work- 
ed for defendant No. 1 from the 26th of 
July, 1926, to the 8th of February, 1927. 
The rate at which he was engaged was stat- 
ed by the plaintiff to be Re. 1-8-0 per diem. 
'The plaintiff alleged that the total number 
ofthedays for which he worked at the 
place of defendant No. l was Hs. 173, and 
his wages for that period amounted to 
Rs. 259-8-0 out of which he had been paid 
Rs, 174-8-0 and that the amount that was 
still due to him was Re, 79 for which he 
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claimed a decree. The suit waa institute 
principally against one Raja Gajendra Shah, 
talugdar of Khutar. There was another 
person named Bhupali, who was impleaded 
as defendant No. 2 on the allegation that at 
the instance of the defendant No. he had 
gone to fetch the plaintiff to work at the 
place of the defendant No.1. The suit was 
instituted on the llth of July, 1928. 

The defence put forward in th® case on 
bahalf of the defendant No.1, who is now 
the applicant before me, was to the effect 
that the plaintiff had been paid hif dues 
‘in full and nothing was now due to him, It 
was also contended that the suit was barred 
by limitation. 

It appears that the suit was adjourned 
several times owing tothe absence of de- 
fendant No. 2, who could not be served, The 
last date fixedin the case was the 5th of 
Novembar, 1928. On that date also the de- 
fendant No.2 was absent, but the Court 
directed the defendant No. 1 to filehis written 
statement, which could not be done, because 
defendant No. 1 was not present in person 
on that date, but was present only through 
a Pleader. The Court granted defendant 
No, 1 time to file the written statement but 
ordered him to pay a sum of Rs. 50 as costs 
of the adjournment. The case was then 
ordered to be put up on the 16th of Novem- 
ber, 1928, on which date the defendant No. 
lputin his written statement.and also put 
in an application asking the Court to give 
him time to deposit the money, which he 
‘had been ordered to deposit as the costs of 
the adjournment. The Oourt refused to 
grant him time and proceeded to try the 
ease ex parte, rejecting the written state- 
ment filed on béhalf of defendant No. 1. 

The learned Subordinate Judge, who 
tried the suit of the Small Oause Oourt 
side as stated above, proceeded to try the 
caseex parte and granted the plaintifia 
decree for Rs. 75. This is the decree against 
which the defendant No, 1 has applied for 
revision to this Court. | 

In revision it is contended that the learn- 
ed Judge of the Small Oause Oourt was not 
justified in calling upon the defendant No. 
l to file a written statement that very day 
and in ordering that failing to do so he 
was to pay a sum of Rs, 50 as costs of ad- 
journment which, it is contended, was a 
very heavy sum and was not justified by 
the circumstances of the case. It is, there- 
fore, prayed that the ex parte decree passed 
by the learned Judge of the Court below 
should be set aside and that the order for 
payment of costs should also be cancelled, 

e 
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After bearing the parties in the case and 
after going through the record Iram of opi- 
nion that there was no justification for the 
Judge of the Small Cause Court to award 
any costs from defendant No. 1, in any ease, 
he was not justified in passing an order as 
to costs like the one which he passed in the 
present case. 

Inow proceed to give my reasons for hav- 
ing arrived at this conclusion. 

From the facts which I have stated above 
itisclear that the case had been adjourned 
several times owing to the absence of de- 
fendant No.2. Itis argued on behalf of 
the plaintiff-opposite party that it was at 
the instance of the defendant No, 1 that de- 
fendant No. 2 did not put in his appearance. 
That may be so, but I do not find any 
material on the record to support the state- 
ment. Thereisno doubt that defendant 
No.2 isalleged by the plaintiff to be the 
servant of defendant No. 1, but that cir- 
cumstancealone cannot be a ground for 
holding that defendant No. 2 was being 
kept out of the way of defendant No.1. If 
on the 5th of November, 1928, which was 
the last date for hearing fixed in the case, 
the defendant No.2 was not present and the 
Court wanted to proceed with the case in 
his absence, he should have recorded the 
statement of the Pleader Babu Murari Lal, 
who appeared on behalf of defendant No. 1, 
to show what was the defence of defendant 
No. lin the case. I may state that it was 
not necessary for defendant No. 1 to file a 
written statement. The summons which 
was issued to defendant No. 1 didnot call 
upon him to file any written statement. 
In Small Oause Court suits it is not neces- 
sary as a rule for the dtfendant to file a 
written statement. The Oourt trying the 
case ordinarily takes down the defence of 
the defendant asset up before him orally 
by the defendant in person or by his 
Pleader if he is represented. I do not think 


that under these circumstances it was 
necessary for the defendant No. 1 to have 
filed his written statement. In any 


case even if the Court desired that the 
defendant No. 1 should file a written 
statement it should have granted him the 
time which was asked for the purpose by 
the Pleader, who appeared on his behalf 
before the Court. It is clear that the 
written statement could not be filed that 
very day because defendant No. 1, I gather 
from the record, was not present in Court. 
I am, therefore, of opinion that when 
the Court ordered defendant No. 1 to file 


the written statement and when he had to 


GAJENDRA SHAH Ù. BAM OHARAN, 


895 


adjourn the case at the request of the 
Pleader of defendant No, 1, because it was 
not possible for him to file the written 
statement that very day, the Court was not 
justified in awarding any costs of adjourn- 
ment to the plaintiff. Nothing appears 
from the record showing any misconduct 
on the part of the defendant No. 1 and the 
order directing the payment of costs seems 
to me to bean order, which was quite un- 
called for. 

Apart from the fact that the order of the 
payment of costs was not justified under 
the circumstances of the case I must 
express my sense of disapproval at the pro- 
ceedings of the learned Subordinate Judge, 
£o far as the amount of costs awarded by 
him was concerned. The amount of claim 
for which the suit had been brought was 
Rs. 75 and the amount of legal costs to 
which the plaintiff could have been entitled 
was only Rs. 3-120. I find from the 
certificate on the record that the Pleader 
who appeared on behalf of the plaintiff 
received a sum of Rs, 7 as his fee for con- 
ducting the entire case from beginning to 
end. If the legal fee in the case was 
Rs. 3-12-0 and if the Pleader for the 
plaintiff was engaged for the whole casa 
on a lump sum of Rs, 7 I fail to un- 
derstand the justification for awarding 
a sum of Rs. 50 on account of costs of ad- 
journment. The subordinate Courts should 
realize that though the awarding of the 
costs of adojurnment is entirely at their 
discretion, yet such award must not be ar- 
bitrary but should be exercised according to 
principles of justice and equity. The princi- 
ple which the Oourt awarding the costs 
should always bear in mind is that it should 
order the payment of asum commensurate 
with the costs, which in the opinion of the 
Oourt the party ready to proceed will have 
to incur owing to the adjournment. The 
amount to be awarded should not be one of 
the nature of penalty or of punishment. It 
is this very principle that is underlying 
r. 68 of the Oudh Civil Rules, which 
deals with the costs of adjournment. I am, 
therefore, of opinion that in any circum- 
stances of the case a sum more than Rs, 3 
or Rs. 4 should not have been awarded as 
costs of adjournment in the present case. 

I am also of opinion that when defendant 
No. 1 failed to deposit the heavy costs, 
which had been awarded by the Court below 
against him, more time should have been 
given to him to make arrangement for the 
paymentof the saidsum and that in any case 
the case should not have been tried ex parte, 
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I find from the record that defendant No. 1 
did actually file the written statement and 
that ought to have been enough to indicate 
to the Court the lines on which the defend- 
ant contestedthe case. Underthese circum- 
stances the order passed by the Court below 
that the trial of the suit should proceed 
ex parte against defendant No. 1 was nota 
just order, which can be maintained. 

I, therefore, accept this application, set 
aside the decree passed by the learned 
Judge of the Court of Small Causes, dated 
the 16th of November, 1928, and also the 
order for costs passed by him on the 5th of 
November, 1928, and direct that the case 
should be tried on the merits, The order 
directing the trial of the suit ex parte will 
also be set aside, and the Oourt should now 
reinstate the suit on its original number 
and should proceed to try it on the merits. 
Thelearned Judge may take the written 
statement, which has already been filed by 
defendant No. 1,88 his defence in the case. 
If he does not wish to take it into considera- 
tion, he might call upon the Pleader for 
defendant No.1 to state orally what his 
defence in the case is, 

Costs of the revision will be costs in the 
case, WK 

4. Case remanded, 


OUDH CHIEF COURT. 
SEOOND Orvin APPEAL No. 380 oF 1928. 
January 11, 1929. 
Present:—Mr. Justice Misra. 
NAWAB ALI KHAN AND ANOTHER— 
PLAINTIFF8—ÀPPELLANTS 

; versus 
SURAJ BALI AND ANOTHER—DR&FENDANTS— 

. RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s. 108—Assignment 
of share in village with past profits—Suit by assignee 
for profits—Jurisdiction of Revenue Court. 

Where a co-sharer in a village assigns a share in 
the village with the right to recover profits which 
had accrued due before the date of the assignment, a 
suit by the assignee for such profits must be institut- 
ed in the Civil Court and not in the Revenue Court. 
The point, which has to be seen in such a case in 
order to arrive ata correct decision as to jurisdic- 
tion, is whether the plaintifi or the defendant occu- 
pied the position during the period for which the 
profits have been claimed, which would make their 
suit cognizable by the Revenue Court. Ifthey did 
not occupy that position at the time for which the 
profits are claimed, thefact that they cccupy that 
position at the time of the suit would not at all mat- 
fer. [p.897, col, 1 & 2.] 
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Appeal against a decree of the Subordinate | 
Judge, Malihabad at Lucknow, dated the 
21st of September, 1928, reversing that of the 
Munsif, Safipur, at Unao, dated the 17th of 
August, 1927. 

Mr. Fayaz Ali, for the Appellant. 

Messrs. Girja Saran Lal and S, D. Singh, 
for the Respondents. 

JUDGMENT. —This is an appeal 
arising out of a suit Lrought by the plaintiffs- 
appellants for recovery of a certain sum of 
money as profits for the years 1332 and 1333 
Fasli due from the defendant-respondent No. 
1, who is the lambardar of village Jamalna- 
gur, District Unao, on account of asharesitu- 
ate in the said village, The share originally 
belonged to defendant-respondent No, 2 
from whom the plaintiffs have purchased 
it on the 17th of November, 1926. The. 
profits had admittedly accrued to defendant- 
respondent No.1 prior to-the sale-deed 
and he has transferred the right to recover 
those profits to the plaintiffs-appellants by 
the same sale-deed. The suit was brought in 
the Court of the Munsif of Safipur at Unao. 
The defence with which we are concerned 
in this appeal is. one of jurisdiction. The 
defendant No. 1 pleaded that the suit was 
not maintainable in Civil Court and was 
cognizable only in the Revenue Oourt, 
This point was decided against the defend- 
ant-respondent No, 1 by the learned Munsif, 
who held that since the plaintiffs were. not 
co-sharers at the time when these profits 
accrued due, the suit could not be 
maintained in the Revenue Court, and was 
cognizable by the Oivil Court. He went 
into the meritsof the case and decreed the 
plaintiffs’ suit for such amount as he found 
due on account of the-profits. i . 

The defendant-respondent No. 1 appealed 
against this decree and one of the contens 
tions raised on his behałf before the learned 
Subordinate Judge of Malihabad, who heard 
the appeal, was that the suit was cognizable 
in the Revenue Court and not ia the Civil 
Court. This contention was accepted by 
the Subordinate Judge and he allowed the 
appeal and directed that the plaint be 
returned to the plaintifis for présentation to 
the proper Court. It is against this order 
that the present appeal has been lodged in 
this Court. > l 

The main contention urged before me 
against the order of the learned Subordinate 
Judge is to the effect that he had erred in ` 
holding that the suit was not cognizable by 
the Civil Court. t 

After hearing the arguments in the 
case at some length I have come tg the. 
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conclusion, that tlie" order passed by the 


léarned' Subordinate Judge cannot be 
maintained and that this appeal must be 
decreed. i l 
: Ib appears to me that one of the 
essential requirements for a suit to be 
cognizable by, the Revenue Oourt is that the 
parties must occupy a certain posi- 
tion in relation to each other. Tor 
instfnce, if the suit relates to the arrears 
of rent, the suit in order to be cognizable 
by the Court of Revenue must be brought 
bf alandlord against a tenant; if a.suit 
is for recovery of a certain holding it must, 
if it is to be cognizable by the Revenue 
Court, be one brought by a tenant against 
a landlord; and similarly if a suit is for 
profits or settlement of accounts, the suit 
must; in order .to be cognizable by the 
vevenue Court, be brought by a co-sharer 
against the lambardar.or against the other. 
co:shárer&. This will appear from the 
fiame of s. 108 of the Oudh Rent Act XXII 


of 1886. The suits cognizable under that. 


Act have been divided into four classes: . 
, Class. A.—Buits by a landlord (against a 


. , tenant)... 


Pur 


.,.Qlàss.O.—Bnits regarding the division 
ias: o. . -Or appraisement of produce 
t.. 77 , (by.a tenant against a land- 
in lord), | 
i, Olass D.—Suits by ‘and against lam- 
nore c  bardar, co-sharer and mtafi- 
ts. „QAT. - ' . 
| It would appear from the above classifica- 
tion that one of thé essential ingredients 
for'a suit to be cógniz&ble by a Oourt of 
Reévenue is that it must belong, to one of 
the.classes. specified. aboye, To maké. my 
meaning clear, if the suit.is brought by the 
landlórd it must he against his tenant, if it 
is by a tenant it must be against his land- 
lord; and lastly íf it. is by a co-sharer it. 
must be against the lambardar, and if. 
against a lambardar it must be by 8 có-. 
shearer, Ifthe claim is not brought by any 
of the individuals specified ‘above against 
another individual mentioned therein the 
suit willnot becognizable by the Oourt of 
Revenue. | M 

t was admitted before me during tlie 
course of arguments on behalf of the defend- ` 
ant.respondent. No, 1 that if a claim for 
profits is assigned by a co-sharer toa, 
stranger, the suit cannot be cognizable, by 
thé Court of Revenue, but must be 
bigught in the Oivil Qourt, The obvious 

8? 
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reason why 8ucli à suit has to' be brought 
in the Civil Court is that the assignee does 
not happen to be the co-sharer. 

It was, however, contended on behalf of 
defendant-respondent No. Y that the plaint- 
iffs-appellants are not the assignees of only 
the profits elaimed but are-also assignees 
ofthe share of the village in respect of 
which those profits have been claimed and 
the suit is, therefore, cognizable by a Oourt 
of Revenue. I cannot accept this conten- 
tion, because it appears to me that the fact 
that the plaintiffs-appellants have pur- 
chased the share also ought not to make 
any distinction in the situation in which 
the parties really stand. Whether the 
plaintiff&appellants have purchased the 
share or not appears tome to be a matter, 
which should not affect the forum of the 
suit in respect of the claim for profits. So 
laras that claim is concerned it is clear 
that the plaintiffs-appellants were not at 
that time co-sharers owning the share in 
respect of which the profits have been 
claimed. It was the. defendant-respondent 
No. § who was thén a co-sharer. If the 
suit in respect ofthe profits now. claimed 
had been brought by defendant-respondent 
No 2, the suit had been cognizable by the 
Revenus Court. In my opinion the point, 
which has to be seen in such a case in order 
to’ arrive at a correct decision as to jurisdic- 
tion, is whether-the plaintiff or the defend- 
ant occupied the position during the 
period for which the profits have been 
claimed, which would make their’ suit 
cognizable by the Revenue Court. If they ` 
did not occupy that ‘position at the time 
for which the profits are claimed, the fact 
that they now.‘ occupy that position would 
not at all matter, ie | 

"Tam, therefore, of opinion that the’ suit’ 
brought by the plaintiffe-appellants ' for 
profits is clearly cognizable by ‘the Oivil 
Court and not by the Court of Revenue. ` 

I, therefore, accept this appeal, set aside 
the order of the learned Subordinate Judge 
directing the plaint to be returned to the 
plaintiffs’ for presentation to the Court of 
Revenue. The appeal will now be reinstated 
at its original number and the learned 
Subordinate Judge will proceed to decide 
it on the merits according to law. The 
appellants will have their costs óf this’ Court 
from thé respondent. 

P E - Appeal allowed, 
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,. ,0UDH.CHIEF COURT. 
' FrmsT Civin Appeat No. 59 or 1929. 
$$ January 21, 1930, 
. Present:—Sir Louis Stuart, Kt., Chief 
Judge and Mr. Justice Raza. 
“ALI QADER AND OTHERS—ÀAPPELLANTS 
versus 
SECRETARY or STATE rog INDIA. 
in COUNOIL—REePONDENT. 


Land Acquisition Act (I of 1894), s. 28—'Market ` 


value, meaning of—Guiding principles—Capitalisa- 
tion at 10 years’ purchase, whether sufficient. 

The market value which should be given under 
' the provisions of s. 23 of Act I of 1894 toa person 
whose property is acquired under the said Act is the’ 


potential value of the property at the time of acquisi- - 


tion which would be paid by a willing buyer to a wil-- 
ling seller when both are actuated by the business 
principles prevalent in the locality at the time. [p. 898, 
col. 2. 


With regard to property situated at Lucknow deter- 
mination of market value at ten times the gross annual 
rentis not a fair capitalisation. [p. 899, col 1.] 


Appeal against an order of the District 
Judge, Lucknow, dated the 18th March, 1929. 

Messrs. Ali Zaheer, Mohammad Ayub and 
Wasi Ahmad Akhgar, for the Appellants. 

Mr. G. H, Thomas, for the Respondent. 

JUDGMENT.—This is “an. appeal 
against an award made by the District 
Judge of Lucknow on areference made to 
him under s. 18 of the Land Acquisition 
Act (Act I of 1894). The facts are these.. 
Thera is in the Wazirganj quarter in the. 
Lucknow Oity a Police Station which has. 
been in existence for many years. The. 
' acquisition in question was made by the. 
Crown to take up land on the other side of. 
the road from that Police Station, in order, 
to construct residential quarters for Police, 
Officers serving in the station. The plot in 
question is a triangular plot 6 biswas 9 
biswansis and 19 kachwansis in area, that 
ia to say, roughly about 64 biswas. .The 
Orown offered the: apprilants, who were 
the owners of the plot, Rs 1,104 as compensa- 
tioa. They claimed Rs.18,000, The Crown 
.not increasing its offer the appellants appli- 
ea for a reference under 8.18 ofthe Land 
Acquisition Act. On that reference. the 
learned District’ Judge. has awarded 
them Rs.1,205. Being dissatisfied with this 
award chey have appealed to this Court. 
Here, however, they have only claimed 


Rs. 5,0U0 | more than the amount already - 


awarded, In the trial Court tho .case set up 
for the appellants was that the land was. 
valuable asa building site for shops and. 
that one person-had offered Rs. 18,000 for it 
and that two pérsóns had cffered Rs. 10,000 
for it but that their predecessor-in-interest 
had refused to sell the iand even for the 
higher price as he thought it was worth 
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. more. We have no difficulty in determin | 
. ing the quality of this plot. 


The ledrned . 
trial Judge adjopted the sensible course | 
of seeing ths plotforhimself and has describ- 
ed what it looks like. Itisa triangular plot 
of land inan untidy condition and it is not 
level. Upon it is standing a mound and. 
the land is full of depressions. There 
were found upon it five persons, artisans and | 
others, whe have constructed their Qwn 
mud huts where they have been living 
for a considerable period. For the useand 
occupation of theland these persons havg 
been paying the following rent. 

Two have paid Re. 2 a month each, 

One has paid Rs, 1-12 a month. 

One has paid Re-1 a month, 

One has paid 12 annas a month, : 

The total income from this source of the 
a pellants in the past has thus been Ra. 7-5 0 . 
a month equal to Rs. 9U0.ayear. Itisto 
be noted that the Orown has compensated 
separately these persuns for their removal 
from the site. The appellants as far as 
these tenants are concerned will lose the 
amount of rent that they received from ' 
them. But they further allege that they 
will lose the value of tbe services which 
these persons rendered them without 
payment as a part consideration for the 
occupation of the land. Tne.. learned 
District Judge has valued these’ services at 
Rs, 20 a year and has accordingly fixed 
the income at Rs. 110. Hehas capitalised 
the compensation on the basis that the 
income is Rs. ` 110. The learned Oounsel 
for the appellants questions this decision on 
the following grounds. His-case is that the 
Compensation should be based noton a 
capitalisation of the present income but on. 
the potential. value ‘that the land would 
have as a building site," Weagree with him 
that the calculation should be made on the. 
potential value. As.we understand it the. 
market value, which under the provisions of 
B. 23, Act Iof 1894, is the value that should 
be given underthe Act, is the potential 
value of the property at the time of ac-_ 
quisition which would be paid by &' 
willing buyer to a willing seller when both ` 
are actuated by the' business principles 
prevalentin the locality at that time. 
on this view we find that the potential 
value has been rightly. calculated’ on an 
annual valuation of Rs. 110. The suggestion . 
that any sensible person would have paid 
from Rs. 10,000 to Re, 18,000 for this site is 
one which cannot be. regarded ‘. seriously 
after having paid such a sum to remove the 
mound, to level the site and then to’ cons. 

e 


But : 
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8tructeshops upon it would be to Court dis- 
aster, for it is clear to us that any such 
àttempt would involve a heavy loss. We 
do not believe the evidence that suggests 
that such offers had ever been made. We 
are convinced that if any man had been 
foolish enough to make such an offer the 
offer would certainly have been accepted. 
We next have to consider whether taking 
the mnd asit is a piece of irregular bad 
land containing afew hovels, there is any 
reason to suppose that in years to come it is 
likely to become more valuaole than it is at 
present. We canfind no reason to suppose 
this. There has been considerable develop- 
ment in Lucknow City in the course of last 
thirty years but this land has remained 
exactly ihe same. No attempt has been 
made to improve it or to utilise it in a more 
ambitious manner and we are of opinion 
that if the land were allowed to remain in 
its present state thirty years hence it would 
still be containing a few hovels and the 
occupiers would still pay the same small 
amount of money for the use of the ground. 
So we accept two of the views of the 
learned Judge. One is that the actual 
income is Rs. 110 a year. We find that this 
is not only the actual income but the 
potential income. We further find that 
the market value should be determined on 
a capitalisation of the annualincome. The 
learned Judge has awarded, applying the 
principles laid down in para, 477, Ohap. XV 
of the Board of Revenue Manual, ten times 
the gross annual rent. We do not aceept 
these principles and we do not consider 
that this isa fair capitalisation, There is 
no question here between gross annual rent 
and net annual rent for the occupiers 
constructed their own hovels and made 
their own repairs. 
the net income of the appellants, Itis 
only fair that they should receive a com- 


pensation which will give them in the 


future Rs, 110 a year. We arrive at the 
compensation in this manner. In Lucknow 
at the present moment any man may expect 
to lend out money at 6 per cent. simple 
interest annually on good security. He 
will always be able to obtain that rate. He 
may obtain more. We consider that the 
appellants should have no difficulty in 
investing the compensation they obiain to 
secure them a return of six percent. Thus 
they are entitled to sixteen and two-third 
years' purchase. Sixteen and two-third 
ears’ purchase of Rs, 110 comes to 
8. 1,833.5.4, Fifteen per cent. as com- 
pensation for compulsory acquisition on 
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Rs. 1,833-5-4 amounts Rs. 275. Thus the 
compensation that we award is Rs. 2,108-5-4. 
We thus allow this appeal to the extent of 
Rs, 843-5-4, As the appellants claimed 
Rs. 5,000 they are not entitled to full 
costs. As, however, we consider that they 
were obliged to come into Court we con- 
sider that they deserve something more 
than proportionate costs on which they 
will lose and direct that the costs in both 
the Oourts be borne by the parties. 


G. E. Order accordingly. 





OUDH CHIEF COURT. 
BgcoNp Orvin, APetAL No. 289 or 1929. 
December 20, 1929, 
Present:—Mr, Justice Wazir Hasan. 
GAJADHAR-—PLAINTIFF—APPRLLANT 
versus 
. Musammat SUKHDEI--DEFENDANT 

— RASPJNDENT, 

Hindu Law—Re-narriage of widow—Re-marriage 
allowed by custom—Right of widow toinherit to her 
husband, whether forfeited by remarriage—Lindu 
Widow's Re-marriage Act (XV of 1850). 

The provisions of the Hindu Widow's Re-marriage 
Act are inapplicable in thecase of a widow who is 
permitted by the custom of her caste to re-marry and 
such a widow does not by re-marrying forfeit the 
property inherited by her from her deceased husband. 

Gajadhar v. Kaunsilla (1), Mula v. Partab (2), Bhag- 
im im v. Indrani (3) and Ram Lal v. Jwala (4), tol- 
owed, ; 


Appeal against an order of the Subordi- 
nate Judge, Partabgarh, dated 20th July, 
1929, reversing the decree of the Munsif, 
Kunda, dated the 3rd of December, 1928. 

Mr. H. D, Chandra, for the Appellant. 

Mr. S. N. Srivastava, for the Respondent, 

JUDGMENT.—This is the plaintiff's 
appeal from the decree of the Subordinate 
Jadge of Partabgarh, dated the 20th of 
July, 1929, reversing the decree of the 
Munsif of Kunda, dated the 3rd of Decem- 
ber, 1928, 

Oa the facts as now admitted the pro- 
perty in suit belonged to one Bachcha. 
On Bachcha's death which’ happened in or 
about 1910 his widow Musammat Sukhdei 
the defendant entered into the possession of 
her husband's estate in the character of a 
Hindu female. But Musammat Sukhdei 
re-married in June, 1922. Bachcha was an 
Ahir by caste and it has been found by 
the lower Appellate Oourt that by reason 
of the rule of custom in that caste re- 
marriage oi a widow was allowed, The 
plaintiff seeks to recoyer possession of the 


$00 
property in ‘suit from Misammat Sukhdei 
on the gtound:that she has ‘forfeited’. her: 
right o -retain-it by reasoni-of - the re-mrar- 
riage in spite. of the custom in: favour of 
the validity of the re-marriags’: The lower 
Appellate Court in a -well-considered judge 
ment has rejected :this-case:of the- plaintiff 
and has cometo the- conclusion ‘that “the: 
. re-marriage being valid Musammat Sukhdet! 
did not forfeit her right to retain possess 
sion of her husband's: estate, . The argus 
ment in second appeal is that the lower 
, Ocurt's view as to the law applicable to 
. this case is incorrect. I am unable to 
_aczept the argument. There are a series of 
ceases decided by the High Court of Allah- 
abad in favour of the view taken by the 
lower ‘Court, for. instance, Gajadhar.. v. 
Kaunsiila (1) and ‘Mula v. Partab (2). The 
_ same view was taken in the: late Court of 
the Judicial Commissioner of. Oudh. in 
Bhagwan Din v. Indrani (3) and tow a 
Bench of two Judges of the Chief Court 
has decided in Ram Lal v. Jwala’ (4) and 
the provisions of. the Hindu Widow's Re- 
marriage Act (XV of 1850) are inapplicable.. 
in the case of a widow who is permitted by: 
the custom of her caste to. re-marry and: 
Buch & widow does not by re-marrying, 
forfeit the property- inherited by her 

from her deceased husband, : 
I accordingly dismiss this ` appeal "with: 


pin 133. 
i Appeal dismissed, 
a find. Cas. 761; 31 A. 161; 6 A.L 107. 
, (2) 6 Ind, Cas, 116; 32:A..489;.7 A.L: J, 417 ^: 
.3) 65 Ind. Cas. 117; 24' O. 0.97; 8 OL. J. 563." 
` (4) 109 Ind. Cas: 791; 3 buck, 610; 50. W. N, 3555 d 
B 1928 Oudh = i | 


-OUDH CHIEF coURT. ko 
Siconp OWIL, ArPEAL No 241 oF 1929, ~ 
January 2, 1930. 
Present; —Mr. J ustice Pullan: and 
Mr. Justice Brivastava. ..; 
DHAR KHAN PLANTI APPEĻLANT ; 


„RESPONDENTS. 
Lease—One co-sharer granting lease—Dispossession, 


of tenant-by other co-sharer—Position of dispossessing ` 


co-sharer, whether that of  tvespasser— Ejectiient —- 
Owner of pukhtadari rights, whether entitled:to ue 
to lease of patti. : i 

If one co-sharer lete out, land belongin ging. to 
pnd another- jointly and- the’ other: pe ze 
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wrongfully dispossesses the temant;: such co-sharéf 

must. be deemed to bea - trespasser and ejected ag 
such and cannot set up the.defence that the lease hag 
not been executed by all the co- “sharers. gi - 900, col, 

2; p. 901, col. 1.] 

Where the -owner.of a’ patti., executes. a “lease of 
lands situated-in the patti, a person who is not a c 
sharer in the patti but is merely a co-sharer in tha 
pukhtadari rights ofthe whole village is not entitled 
to objectto thé lease. [p. 901,e 61. 2]. + 

Appeal against a decree ‘of the District 
Judge, Gonda, dated the 7th: ‘May, 1929, re: 
versing that of the Additional ‘Subordinate: 
Judge, Gonda, dated the 18th Pepe 
1928. 

' Mr, St. G. Jackson; for the ‘Appellant. - 
Mr. H.N, Misra, for the Respondents. :' 
d UDGMENT.—The plaintiff-appellant: 

obtained a lease of-agricultural land in tbe: 

year 1925 from 'two persons -Harpal Singh 

and Debi Singh. He'obtained possession: a" 

fact which is not denied, and: was eubsé^ 

quently ousted by:the two : persons who aré; 
the defendants inthis suit: He accordingly’ 

brought a suit ib the Civil Court. às be did? 

not admit that-theee defendants had any: 

title in the land;. Tbe case which they set; 
up in defence’ was. that they themselves: 
were joint birtdars along ‘with. Debi Singh: 
and Harpal Singh, that the lease was ins: 
valid and tbat they themeelves.having taken: 
possession of the land as birtdars could not? 
be ousted by the plaintiff. The Court of? 
first instance, the Additional Subordinate’ 


er 
1 


. Judge of Gonda,decreed the plaintiff's suiti: 
: He found that the defendants had never: 


let out the land to the plaintiff. and conse-: 
quefitly even if they were proved to be - co-: 
sharers they could not raise the plea that; 
the lease was invalid. : The learned Subor»? 


i dinate Judge found “that” if. one co-sharer: 


lets out land. belonging to‘him and: another? 
jointly and the otherforciblyand wrongfully 
dispossesses the tenant, such. Gosgharer must? 
be deemed to'be a trespásser.": ‘He did not: 
find explicitly that the defendants were cos 


: Bharefe and an issue was remanded by: the: 
ui Appellate Coürt.on this ‘point.. It must,- 


howéver, be noticed that the learned’ Dis-’: 
trict J udge did not remand the broad' ques- 
tion whether the defendants were co-share' 


"^ ersor not, but merely ‘whether they ‘were: 
ay co-sharers by ` purchase. 
` were added because at‘ that time.-the de’ 


versu 
SHEO NARAIN anp PARE E ` 


These words” 

fence. set up was that one of the defendants: 

Sheo Narain had purchased certain plots’ 

- in what was known as pott? Hanwant Singh. 
The finding on remand:was that this pure: 
chas6.was-not proved and the : ‘appeal’ came” 
before another District Judge with this, 

~: finding.” Thus. the, lower "Court-did: not” 

i even then decide thatthe defendants were 
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có-sharers, “It had: found only that they 
were birt-holders in a certain patti. € 


" In the judgment-under appeal the. learn- 
ed District Judge brushed aside this quese. 
tion saying merely that on this point, namek. 
ly whether.the defendants were or were not 
co-Sharers "there is sufficient evidence on 
thé' reeord to show.-that: the. appellants are 
co-gharers ` -in - the land in dispute" He 
does not/say what-that evidence is. He de: 
cided the qüestion entirely on what he con- 
Sidered the: other important point, namely. 
whether a lease is valid which is granted 
by some and-not all of the co sharers in the 
village. On this question of law the Judge 
found that sucha lease isinvalid. It is 
unfortunate that-he relied upon a decision 
of a single member of the Board of Revenue 
taported only in. Indian Oases which re- 
fers to the Agra Tenancy Act and has no 
application whatever:to Oudh. We know 
no- authority for the proposition that an 
ordinary agricultural lease must be granted 
by all the co-sharera in the village or patti 
as the case may be, On the contrary the 
more important -duties of landlords need 
hot-"be performed by all of them. They. 
are generally: performed by lambardars in 
the case of an. undivided village or special 

‘pattidars inthe case of a divided village. 
Even if there is no lambardar and no special 
pattidar wa "are not prepared to hold 
that a lease executed by one or more co- 
sharers is invalid:merely because some other 
co-sharer has not joined init. It is a ‘lease 
which.authorises the lessee to take posses- 
sion of thelaod.and if he takes possession 
under that lease he is certainly entitled to 
cultivate the land amd he will normally 
retain possession .to.the end of his tenancy 
unless he.is ejected by law. Another co- 
sharer who has not joined in tho lease has 
no right to-come and dispossess a tenant by 
force. A co-sharer acting in this way is not 
acting in’ virtue of his right as a co-sharer, 
He is acting outside the law and his posses- 
sion is merely that of a trespasser, It is 
no defence in a suit of this kind to say that 
the lease has not been executed by all the 
co-sharers, 

But on the question of fact, namely, 
whether the defendants are or are not co- 
sharers we. do not „think that the learned 
Judge has” fully. understood the situation. 
We find that this village was given as 8 
birt to certain person in, certain specific 
shares. This division dates from the time 
of thé settlement as shown in the khetauni. 
There were actually three shares in the 
fifst instance which subsequently became 
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four and the land.in suit is contained in the 
first and last of these shares. The defendants 
own & small portion.of what was originally 
the second patti; namely, that of RamsDhan 
and though they: are’ technically co-sharers 
in the pukhtadari rights in this village 
théey-havé never exercised any rights .what- 
ever over the land in suit.. This land came 
into the possession ofthe lessors in two ways. 
Their. ancestor .Udit Singh became the 
possessor by purchase ofa portion of the 
first patti known as patti Hanwant Singh, 
and by means of a theka from the Balrampur 


.estete of the whole of the third patti known 


as patti Parag. Itis true that there is no 
partition in the village by metes and bounds 
and there is nothing in the village papers 
to show exactly which fields belong to one 
patti or tothe other. But itis clear from 
the finding on remand that as far as these 
two pattis are concerned the defendants are 
not Go-sharers and the mere fact that they 
are co-sharers inthe pukhtadari rights of 
the whole village does not give them 
any anthority to interfere in the lease 
executed by those persons who are shown 
by documentary evidence to have been in 
full control of patti Hanwant Singh since 
the year 1884 and patti Parag since they 
obtained their theka from the Balrampur 
estate in the year 1924. 

: It follows from our finding above that the 
question of jurisdiction does not really 
arise. In no sense of the term can the defend- 
ants be held tobe landlordsof the plaintiff. 
He had no eonearn with them when he took 
the lease and they never had any concern 
with the land. The suit is not one brought 
by a-tenant against his landlord and cannot 
be brought within the scope of the Oadh 
Rent Act. . It is certainly one which can be 
brought only in Civil Oourts. We consider 
that the District Judge was wrong on both 
the points which he decided. The plaintiff 
was entitled to the decree which he obtained 
from the first Court. 
` We allow theappeal and set aside the 
decree of the District Judge and restore the 
decree of the Court of first instance with 
costs throughout, 


CGH- Appeal allowed, 
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OUDH CHIEF COURT. 
: ExzauTIoN or DEORER APPEAL No. 20 
: : or 1929, 
» December 13, 1929. 
-Present:—Mr. Justice Wazir Hasan and 
con Mr. Justice Srivastava. 
RAM KISHAN AND ANOTRER —J UBGMENT- 
sd Destors—A PPELLANTS 
3 versus 
..B. KUNDAN LAL-—DzoazE-HorpER- 
e RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXI,r, 63 
—* The result of such suit," meaning of. : 
“The words “the result ofsuch suit" in O. XXI, 
r,"63, Civil Procedure Code, mean the final result of 
the Civil suit. [p. 903, col. 1.] ` 
. Certain properties were attached and sold -in exe- 
cution of an Assistant Collector's decree on the 15th 
February, 1927. A third përson preferred a claim 
under O. XXI, r. 58, Civil Procedure Oode, and on 
the ‘dismissal ofhis claiminstituted a suit in the 
Civil Court for a declaration of his ownership. The 
suit was decreed by the Munsif and the Assistant 
Oollector released the attachment. The decree-holder 
appealed from the’ Munsif's decree and his appeal 
was allowed with raspect to some of the properties. 
The decree-holder, thereupon, applied to the As- 
sistant Collector for confirmation ofthe sale in re- 
spect of the properties regarding which the claim 
had been dismissed, but his application was dismiss- 


ed: 

. «Held, that the Assistant Collector ought to haye 
confirmed the sale in.respect of the properties with 
regard to which the claim had been dismissed. fp. 
902, col. 2.] : . E 


‘Appeal against a decree of the District 
Judge, Sitapur, dated the 15th January, 
1929, reversing that of the Assistant-Collec- 
tor, First Olass, Kheri, dated the 9th June, 
1929, ET 

Mr. M. L. Saksena, for the Appellants. . 

“Messrs Ali Zaheer, Makund Behari Lal 
and P. L. Varma, for the Respondent. 

JUDGMENT.—This is a judgment- 
debtors’ appeal. The facts necessary to 
be stated are that on the 22nd of Novem- 
ber, 1923, Babu Kundan Lal, the decree- 
holder respondent, obtained & decree from 
the Court of the Assistant .Oollector for 
arrears of a drug lease under s. 108, cl. (2) 
of the Oudh Rent Act read withs. 7 of 
the Excise Act. On the 19th of August, 
1926, the decree-holder respondent made 
an application for execution of the decree, 
Certain shops and houses were attached 
and sold on the 15th of February, 1927, 
One Har Dayal claimed the houses and 
shops which formed the subject of attach- 
ment, as his own property and made an 
application under O. XXI, r. 58 of the Code 
of Civil Procedure objecting to the attach- 
ment. His application was dismissed and 
he, therefore, instituted a suit in the Civil 
Qourt for a declaration of his ownership 
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in respect of the property in question., 
This suit was decreed by the Munsif on 
the 8th of September, 1927. A few days 
later, on the 26th of September, 1927, the, 
Assistant Collector relying upon the decree, 
passed by the Munsif made an order releas- 
ing the property from attachment, 
The decree-holder appealed against 
the decision of the Munsif and en 
the 20th of March, 1928, the Appellate 
Court modified the Munsif’s order 
and dismissed Har Dayal's claim for ee 
portion of the property in suit but upheld 
jt in respect of the rest of the property. 
On the 12th of May, 1928, the decree-holder 
applied to the Assistant Oollector for con- 
firmation of the sale which had taken place 
on the 15th of February, 1927, in respect 
of the properties regarding which Har 
Dayal’s claim had been dismissed. The 
Assistant Collector rejected the applica- 
tion on'the ground that he had already 
released the property from attachment. He 
was of opinion that the effect of his order 
was to put an end to the sale and that he 
could not, by reason of the Appellate Court's 
order dated the 20th of March, 1928, revive 
the attachment or sale or make any order, 
of confirmation in respect of it. The decree: 
holder went in appeal to the District Judge 
of Sitapur who has reversed the order of 
the Assistant Collector and confirmed the 
sale which took place on the 15th of 
February, 1927, except as regards the pro- 
perty with regard to which Har Dayal's 
elaim has been upheld by the Appellate 
Court. The judgment-debtors have come, 
here in secund appeal. 


The contention ufged on behalf of the 
judgment-debtors appellants is that the 
property having once been released from 
attachment and the execution case having 
been struck off, the attachment cannot be 
revived and the sale cannot be confirmed. 
The argument urged on their behalf is 
that as the decree-holder has allowed the. 
order passed by the Assistant Oollector on 
the 6th of September, 1927, to become final, 
the only remedy available to him nowis to 
make an attachment again of the property: 
and to take fresh proceedings forsale. We 
find ourselves unable to accede to the ap- 
pellants’ contention. The learned Counsel. 
for the appellants has relied on Ram Chand 
v. Pitam Mal (1), Abdur Rahman v. Amir 
Sharif (2), Dildar Husain v. Sheo Narain 


(1) 10 A. 506; A. W. N. (1888) 195. 
-Q).44 Ind. Cas. 229; 45 O. 780; 220. W. N,920,. . °. 


. were dismissed. 
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(3) and Namuna Bibi v. Roshan Meah (4) 


in support of his contention. None of the 
‘Authorities cited seem to us to have any ap- 
plication to the present case. Ram Chand 
v. Pitam Mal (1) and Abdur Rahman v. 


-Amir Sharif (2) are both cases of attach- 


ment before judgment. They lay down that 
on the dismissal of the suit pending which 
the*attachment has been made, the attach- 


‘ment before judgment falls to the ground. 


The other two cases, namelv, Dildar Hu- 
Min v. Sheo Narain (3) and Namuna Bibi v. 


“Roshan Meah (4) are cases in which the ap- 


plications for execution had been struck off 
but the Court had expressly ordered that 
the attachment should remain. It wasbeld 


‘that the word “ default "in O XXI, r. 57 is 
‘not restricted to default of appearance or 


matters of that description and that the at- 
tachment must be deemed to have come to 
an end when the applications for execution 
The learned Counsel for 
the decree-holder respondent has also been 


“unable tocite tous any decided case which 
might throw any direct light on the ques- 


tion under consideration. Order XXI,r. 63, 


. provides that “where a claim or an objection 
‘is preferred, the party against whom an 


order is made may institute a suit to estab- 
lish the right which he claims to the pro- 
perty in dispute, but, subject to the result 


‘of such suit, if any, the order shall be con- 


‘elusive.’ It follows from this that when 
Har Dayal's objection was dismissed on 
the 8th of January, 1928, the order of dis- 
missal was subject to the result of any suit 


‘which Har Dayal might institute to es- 
tablish the right which he claimed to the 


property under attachment. The words 


““the result of such suit" obviously mean 
‘the final result. 
Dayal's objection must be considered to 


So the dismissal of Har 


be subject to the order finally passedon 


‘the 20th of March, 1928, by the Appellate 


"Oourt. In so far as the Appellate Court 
dismissed Har Dayal's claim for part of 


“the property in suit, the order dated the 


8th of January, 1927, must, in the terms 
of O. XXIV, r. 63, be deemed to be con- 
clusive. The result, therefore, is that in 
‘so far as these properties are concerned, the 
order of the Assistant Oollector releasing 
them from attachment cannot be of any 


‘avail and cannot be allowed to be set up 


'as against the final result of Har Dayal's 
declaratory suit. On general principles 
also we think that we must arrive at the 


(3) 49 Ind. Cas. 113; 41 A. 157; 17 A. L. J, 52. 
1. (3) 9 Ind: Cas, 558; 38 O. 482; 18. O. W. N, 428; 13 
C, L. J, 021, Y 
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same conclusion. The order of the Assist- 
ant Oolléctor dated the zé6th of September, 
1927,is founded on the decree passed by 
the Munsif. . This decree was subsequently 
modified by the Court. of Appeal. In sọ 
far the foundation of the Assistant Oollec- 
tor's order had been removed by the Ap- 


pellate Court, there remains nothing to 


support it. The order of the Assistant 
Collector must, therefore, be deemed to be 
subject to the order of the Appellate 
Oourt. 


For the above reasons we are of opin- 
ion that the decision arrived at by the 
learned District Judge is correct. The 
appeal fails and is dismissed with costs. 


G. H. Appzal dismissed, 


OUDH CHIEF COURT. 
MiscELLANEOUS Civin APPB L No, 22 or 1929, 
Qetober lo, 1929. 
Present:—Sir Louis Stuart, KT., Ohief 
Judge, and Mr. Justice Raza, 

Og, SHARAF UZ ZAMAN AND OTHERS 

-—APPELLANTS 
Versus 
H, HUNTER, LIQUIDATOR, BANK 
oF UPPER INDIA LTD., AND ANOTBE&R 
— RESPONDENTS. 
Provincial Insolvency Act (V of 1920), ss. 47, 48— 


‘Secured creditor— Right to prove for balance in insol- 


vency —Decree under O. X XXIV, r. 6, Civil Procedure 
Code, whether necessary. 

A secured creditor can, if he so wishes, obtain a 
decree under O. XXXIV, r. 6, Civil Procedure Code 
and utilise this decree as proof ofthe balance. But 
itis not necessary for him to take this course. Even 
if his application for a decree under O. XXXIV, r. 
6 is refused, it is still open to him under the special 
remedy provided by s. 47 of Act V of 1920 to prove 
for the balance due. [p. 909, col. 2.] 

Section 48of the Provincial Insolvency Act does 
not apply to secured creditors. [p. 912, col. 1.] 

Under the Provincial Insolvency Act a secured ere- 
ditor who has the advantage of security may remain 
outside the Act. If, however, the amount realised by 
him is less than the amount due to him he is given 
the special privilege of proving for the balance, that 


is, the difference between the decretal amount and 


the amount realised. If he has not proved he will 
not obtain any more than his proportionate share in 


-the estate on the footing of an unsecured creditor, 
.[p. 912, col. 2.] 


[Qase-Law discussed,] 
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. Appeal against an order of thẹ District 

ï ga kekang, dated the 29th January, 

1929 

< Messrs, UN, Chale and; Ehaligasasaman, | 

for the Appellate, " EE, 


^M J. Jackson, for thé Bhagondeit! i 


" JUDGMENT.-—Tiese. three TERRA 
Nos. 19, 22.and 23. are against an, order 
. passed i in appeal' by: the’ learned Distriét 


Judge of Lucknow, dated the 29th January, : 


1929, in which he modified an order of the 
ME nudge of the Small .Oause, Court, Lucknow, 
-on -the , Insolvency ' Side, dated the. 15th 
-November,. 1928." This order was passed 
upon an application. made: by. the. réspond- 
ent No, 1, who is liquidator™ of thé" Bank 
of Upper ‘indie Ltd.,in liquidation, on the 
Ist. of .August, 1927, to the Insolvency 
Court in ‘which “he asked under 8. 47 Act V 
of 1920 as a secured creditor, wbo had 
realised his security, to prove for the 
balance due to him after deducting the net 
amount realised together with future in- 
terest upto the date of settlement. He 
further asked for permission to place the 
amount realised, first, to the settlement of 
interest due to him and, secondly, towards 
payment...of. , the, principal, .He . further 
asked the "Court tó ¢ease paying. ‘allowances 
‘to the judginent-c debtor and his family-out‘of 
the money-in' the: Réceiver's ‘possession, On 
the 15th: "November, 1528; the “Insolvency 
Court dismissed this application i in entirety. 
The ^ - Tesporidént: then: -appealéd- ‘to’ -the 
District Judge on-the 28th" November, 1928, 
The District. J udge. ‘decided. this. appeal on 
the: 29th- January, 1929, In” his order in 
appeal he“ állowed the respondent No. 1 to 
prove for a certain balance. . In calculating 
“this balance. he . refused to permit the 
. amount already. realised to .be credited .in 
the first place to interest and then to prine 
‘cipal.’ He réfused to grant future interest, 
‘and he refused’ to make the’ order ‘which 
.the respondent . desired to the prejudice of 
-the insolvent and his family. The respond- 
ent has faken‘no exception: ‘to the dismis- 
gal-of the: portion óf: his claim. Three 
appeals have: been filed’ desiring that the 
order of the Insolvency Court be restored 
“ind that the’ application of the respondent 
"No. 1 should’ be’ dismieséd. completely. 
These appeals. are. as. follows: Appeal 
“No.19 has been filed by Rani Kaniz Abid 
one-of the creditors. Appeal No. 22 ‘has 
‘been filed by. Chaudhri Sharaf-uz-zaman 
‘and four other persons, who àre. trustees 
“under a deed to which, we shall. Toter later, 
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Appeal.No. 23, has been filed. $^ Panda 
„Piare Lal, who ‘is another creditor. - if 


It is necessary: to: stata: certain. prelimi 
nary facte. -before’we protesia: = the. ac 
“sion: of. these’ appeals. 


Tha. insolyent-“i8 a, “Gertain’ ' “kandhil 
 Bhafiq-uz- -zamahi. who is talugdar of Bhilwal 
‘in ‘thé Barabanki District; He suecegded 
“to. the, talinga i on the 19th - 'Bepteriber, 1907. 
"The éstate,waa.thén iti charge of the Court 
of Wards. The ui of. Wards’ .manage- 


January: 1915 he one a” "hl » ‘srt 
“by which ~ he’ appointed ` ‘Mr, “Mobammad 
Nasim, Ohawdhri Haji. Hafiz. Fida. Husain, 
“Sheikh Matij- uzzaman, Ohagdhri Mohai- 
“mad Wajid. Hüsain dad. "Maulyi. Moharini&d 
.Nizam-ud.din' Hasán 'a8' "früstéés, “Only 
“thre of theaé~ gentlenien © took" "dp. “thel T 
"dutiés, ‘Sheikh: Matin- üz zaman: and , Chiü- 

"dhri Mohauimad. Wajid Husain’ ever ‘abe 
cepted. the’ position “of trustéed or ` “took” any 
“part inthe! administration’ of. Ie. truk, 
"Thé trüst was oba peculiar’ patire; - ‘Under 
ft the: "whole: eátüre, Wüsbeld- int e end for 
"thé tise and benefit” ‘Of bis’ ‘son Sharaf '02- 
záfpgn. An” allowatice of Ra. 400 `g. woth 
“was to Dé: paid to" the’ ‘founder. árd ah Al- 
lowance of R&.200. a motith‘was to De ‘paid 
“to his wife and other. Bpebilie ^ allowances 
"Bmonntitig ih ali to Ra, ~ ‘280° a month. were 
“to be given with ‘oertain’ other’ ulispecifi¢d 
‘allowances for other purposes,‘ The balance 
of, the income was. to be devoted'to the li- 
quidation of the‘dekts, But. there followed 
‘a’ clause “which overrode the’ remainder ot 
‘the ‘dispositions. Thé trostees “were: given 
‘full “power to’ transfer by. sale: thë. whole 
‘or part of thé estate, and ‘to, - -dévote -the 
“proceeds towards the satisfaction: of debts. 
"The main object of the trust was, to pay ‘off 
the ‘considerable debts of Chaudhri Shafiq- 
uz-zaman and’ thë trustees 'weré given 
plenary power ‘to ‘sell..the estate in order 
‘to pay, off the debts. Certain debts and liabi- 
‘lities Were specified. These liabilities in- 
cluded the liability .on certain mortgages 
executed in favour of the Bank of Upper 
‘India now in liquidation, and ` representéd 
by the liquidator respondent No. 1. The 
‘estate being seriously encumbered, it was 
questionable whether after the’ satisfaction 
of the debts sufficient or indeed! any pro- 
perty would be left in ‘the hands ‘of* the 
trustees for the: -purpose’ of. paying the 





‘allowances, and securing: benefit for the aon 
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. who was tbe cestui gue trust. 


The. history 
of this trust is as- follows. i. 
‘Within: Teas’ than five months | ‘Cliaudhe 
Shafig-uz-zanian had, .prevehted ‘thie trustees 
‘so ` éffectively from managing the. propérty; 
‘that thay had to” apply, tothe ‘District Magis- 
trate under 5. 145 of the -Code of Criminal 
‘Procedure’ to be.put. into ‘possession. of the 
‘property. "Thé' proceedings show. that he 
actually, employed- -vidlence. to. prevent ‘the 
trustees from. managing the "property. Thé 
Distgict Magistrate did not put them ia 
" possession... He himself fook over the pro- 
perty under. 8. “146: ‘of. the’. Code of. Oriminà, 
Procedüre., “The trustees then, applied to 
the Court o£. ilie. District J üdge for, direc- 
tions, with an: “alternative prayer for their 
discharge, and. on : “the 12th August, 1912, 
the, District Judge discharged these trustees 
underg.72 ofthe Indian Trusts Act (Act, II. ot 
188 2). This. order. ‘of discharge was ‘effec, 
tive, "Hein addition: réfused to appoin 
‘new trustees, and held.. that the effect.. 
the discharge - ‘ofthe. trustees made the 
fulfilment of the trust impossible, and that 
‘under.s. 71. of, the Act the trust had beconia 
extinguished.’ "He .rémoved, the, truatees 
from. the, . jnstagement,. andi; D 


Vine 


for the. of hg on of. the [o “Thus. aed 
were, „fiye ‘mortgages „held: .by ihe. Bank 
against the estate, at, the time that ` Oliau- 
dori. Shafid-uz-zaman.. ‘became an. _ineol¥ant; 
The. mortgagee was, „of, course, .a, secured 
Creditor... „Erom. the. ‘azth.ot August, 119125 
to.the 22ad of. July, 1918; Nothing .:more 
was ‘heard. of ihe déd of. ‘trust, ‘but on 22d, 
July, ,1918,: Cliaudhti ‘Sharaf-uz zaman, tha 
son of ‘Chandiiti{Shaia- uz- zaman, ‘institut: 
ed a suit as, cestui que trust-in tha Court’ ‘of 
the Second’ Additional. Di&triet, Judge of 
Lucknow.against. the. Receiver i in insolvéri- 
cy .proceédings who: was as such ,managin 

the Bhilwal. estate, against. Ohaudhri Shafiq- 
üz zaman, certain transferees ündér traris- 
fers prior to the date of the trust deed 
including ‘the. liquidator of: thé “Bank.” of 
Upper India: aud ‘certain transferces: 'under 


SHARAT; UGA ZAMAN V. LIQUIDATOR, BANE: OF UPPER INDIA; LTD, , 


‘reported .as 


905 


transfers subsequent. to, the .date of the 
trust deed, for a. declaration. ‘that certain 
prope: ty. was ‘comprised in ‘the trust deed 
and that, the. trust . was - binding on . the 
‘defendants, He. further ‘prayed that new 
trustees should be appointed and in the 
alternative that he ‘should obtain a declara- 
tion declaring his rights ‘to the balance of 
the property after the payment of the 
‘debts., He &dded a prayer (which is not 
mentioned i in the judgment of the Judicial 
Commissioner's Court which finally decid- 
ed the suit) for. possession of the property, 
The Second Additional District Judge dis- 
missed the suit on the 12th August, 1970, 
Chaudhri Sharat-uz zaman “appealed anda 
Bench of the Judicial Commissioner's Oourt 
passed an order on the 25th May, 1922, 
Sharf uzzaman v. ‘Henry 
Stanyon (1)° in whick they decided that 
the trust was a good subsisting trust. The 
ease was. then referred back to the learned 
Second Additional Judge for findings on 
certain, points. Upon receipt ` ot, these 
findings. the appeal was finally . decided 
on the 18th September, 1922. - The decreé 
granted . . Ohaudhri Sharaf-uz-zaman a 
declaration. ,that. the’ talugdari ` and non- 
talugdari, . property mêntioned in thé 
plaint- was. comprised in the truat created 
under..the.deéd of settlement of the 30th 
January, 1912, The deed of trast wag 
held „to; be a.good.deed of trust, as far ag 
it. went.. But. no: relief. was, granted for 
possession. and the plaintiff failed upon 
the. point of possession. The Judges con- 
sidered that the trust was a good trust 
which was still alive" and that, when fhe 
original trustees had béen. discharged ` on 
the 12th August, 1912, the trust fastened 
üp»n | Ohandhri Shafiq-uz. zaman who 
retained possession of the property. They 
refused. ta appoint. trustéas,’ and , left thé 
appointment .of the trustees to. ‘be subse- 
quently wi ed, Lm under this, decision, 
which must be held to be final as between 
jartles, after the discharge of the first 
rustees. Jháudhri, Soafiq-uz-zaman , was 
considered in “the position of a trustee 
until new ‘trustees "were appointed. This 
fact has considerable bearing “upon the 
yroceédings into which we shall’ now enter, 
The, respondent No. ], as sliquidator in 
1921- instituted & ‘suit on the basis of these, 
mortgages ,in the, Oourt of tlie Subordinate 
Judge, Lucknow, against. Ohandhri Shafiq: 


'uz-zàman, the Receiver in ‘indolvericy ‘and 


1) 70 Tad, Cas’ 253; 25 0,'O. 201A; L R, 1923 Oudh 
aj ivo Doy. 49h 
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‘certain other persons including Ohaudhri 
Sharaf-uz-zaman the cestui que trust, His 
learned Counsel has stated to us the reason 
why the suit was not instituted sooner. 
The respondent No. 1 was only appointed 
as liquidator in July, 1917. Before he 
had been appointed liquidator certain 
ladies had instituted a suit against Shafiq- 
uz zaman claiming the taluga property, 
This suit was instituted on the 22nd.of 
June, 1914, It was dismissed by the trial 
` Court on the 30th November, 1917. An 
appeal was filed to the Judicial Oommis- 
sioner’s Court which affirmed the decision 
of the Court below on the 13th April, 
1923. Further a suit was instituted by 
another plaintiff against Shafiq-uz-zaman 
on the 8th December, 1918. Tais was 
dismissed on the 21st of July, 1921. 
appeal in the Judicial Commissioner’s 
Court was also dismissed. Both these 
cases were decided finally in appeal by 
their Lordships of the Judicial Oom- 
mittesin Zarif-un-nisa v. Shafiq uz-zaman 
Khan (2) and connected appeal. Both 
buits were finally dismissed. The respond- 
ent's case is that he did not consider it 
advisable to institute a suit on the mort- 
gages; until there had been some determina- 
tion as to the title of Ohaudhri Shafiq- 
uz-zaman to the mortgaged property. His 
learned Counsel said that after the trial 
Court had dismissed the first suit and 
after the liquidator had reason to antici- 
pate that the trial Court would prob- 
ably dismiss the second suit he instituted 
a suit on the mortgages. In the suit on 
the mortgages he had joined Ohaudhri 
Sharaf-uz-zaman who according to the 
decision ‘in Sharf-uzzzman v. Henry 
Stanyon (1) was in the ‘position of trustee 
under the trust deed. He joined Mr: 
Nasim and Maulvi Nizam-ud-din who both 
disclaimed responsibility as they had been 
discharged from the trust. Sheikh Matin- 
uz zaman, and Ohaudhri Wajid Husain 
had never acted. Chaudhri Hafiz Fida 
Husain was dead. The liquidator obtain- 
eda preliminary decree on the 31st May, 
1923, and obtained a final decree on the 
lith March, 1924. On the 8th August, 
1924, some twelve years after the previous 
trustees had been discharged Ohaudhri 
Shafiq-uz- zaman appointed astrustees Khan 
Bahadur Sheikh Matin-uz-zaman (this is 
-the same gentleman who had previously 


(2) 113 Ind. Cas. -113; 551. A. 303; 5 O. W. N. 565; 
A. ER. 1928 P: C. 202; 320 W.N. 1120; 48 C. L. J. 
418; 3 Luck, 372; 29 L. W, 793; 56 ML, J. 601 (P. Q.). 
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been appointed as trustee and who had ° 
refused to act), Chaudhri Ehsan Husain ' 
the talugdar of Khanpur and two gentle- 
men who are Advocates of this Oourt 
Mr. Haidar Husain and Mr. Mohammad 
Wasim. The mortgaged property was 
brought to sale in execution of the final 
decree and was purchased on the 21st 
of September, 1926, by the respondent 
No. 1 as liquidator There have in the 
meantime been other transactions. The 
Bench which decided Sharf-uz zamen v., 
Henry Stanyon (1) had suggested that it 
was open to the Receiver to apply in 
insolvency proceedings to have the deed 
of trust annulled in so far as it purported 
to be a gift of the insolvent's estate to his 
son. The Receiver took action and obtain- 
ed relief from the District Judge who 
was sitting as an Insolvency Oourt. The 
Bench of the Judicial Oommissioner's 
Court in appeal reversed: the District 
Judge's decision on the 14th April, 1924, 
in the case of Chaudhri Sharaf-uz-zaman 
v. Deputy Commissioner, Barabanki (3) and 
as a result held that Ohaudhri Sharat- 
uz zaman took benefit under the deed. 
On the 20th May, 1925, the new trustees 
applied to the District Judge of Lucknow, 
who was then the Insolvency: Court, that 
under the deed of trust possession of all 
the properties specified in the deed of 
trust should be delivered to them as. 
trustees, that all incomes and securities 
now in the custody of the Receiver 
should be handed over to them, that the 
Receiver should be called on to explain 
the accounts, receipis and disbursements 
from the time thet he entered. into posses- 
sion and that the Receiver should be 
called on to refund to the petitioners all 
payments made by him to the creditors, 
The District Judge dismissed this ap- 
plication on the 21st October, 1925. An 
Appeal No. 84 of 1925 was preferred to the 
Ohief Court. This appeal was decided on the 
3rd of Aug ust, 1926, by the present Bench. 
This Bench dismissed the appeal. The same 
questions and others were afterwards raised 
again. As we have said, the present 
respondent No.1 had applied on the lst 
of August, 1927, to prove his debt. On 
the 3rd November, 1927, in the same 
proceedings the four trustees applied to 
the Judge of the Small Cause Court 
which was the Insolvency Oourt which had 


_ (3) 79 Ind. Cas, 888; 27 0, O. 392; 10 0. & A, L. R. 
or 110, L. J, 699; A. I. R. 1925 Qudh 28; 1 O. W. N, 
s T US 5 44 BRS ADU 
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#ucceeded the Court of: the District Judge 
for the following reliefs :— 

“That the Receiver be ordered to hand 
over possession of all such properties 
which were .neither mortgaged to the 


Bank of Upper India nor sold in execu- 


tion of its decree, : ; 

* That the Receiver be ordered to hand 
over tha sums of money in his hands to 
the applicants. 

'  * That in case the Hon'ble Court for any 
yeasom does not deem it desirable to hand 
over the money to the applicants the Court 
may direct the Receiver not to make any 
payment of money to any creditors 
unless and until the decrees against the 
applicant trustees have been obtained from 
& proper Court and regular execution 
proceedings have been taken. 

“That inno case is the Receiver entitled 
‘to make payments to. any such creditor 
-who is not mentioned in the schedule of 
creditors annexed to the deed of trust.” 

The Insolvency Court refused the first 
three reliefs and decided on the fourth 
relief as follows :— ; 
^ It appears that other debts were also 
subsequently contracted by the insolvent 
which are not mentioned in the deed of 
trust. These creditors, to my mind, 
cannot get any relief from the Insolvency 
Court when the deed of trust has been 
held to be valid. Assoon asall the debts 
mentioned in the deed of trust are satisfi- 
edthe Receiver wil have to hand over 
whatever property or money may remain 
with him to the trustees, for it will be 
the property of the cestu? que trust Ohaudhri 
Sharaf-uz-zaman and not gf the insolvent. 
The other creditors of the insolvent can 
have no claim to it.” .- 


‘The trustees appealed against this order 
to the Chief Court. Their grounds of 
appeal were as follows :— 

*(1) That the Court below should have 

held that the Insolvency Court had no 
jurisdiction to determine the claims of 
‘the creditors against the trustees of the 
properties. | ; 
“(2) That the Court below should have 
held that the trust property is only liable 
to pay such debts as are mentioned in the 
deed of trust, after they have been proved 
in the Court of competent jurisdiction. 


. “(3) That the Court below should have 
held that the trustees were entitled to 
possession of such property as was neither 
mortgaged nor sold to the liquidator of 
ihe Bank of Upper. India, , ;.. 
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“(4) That the Oourt below should have 
held that the trustees were entitled to the 
immediate possession of the money ‘in the 
hands of the Receiver. 

“(5) That the Court below should have 


held that the trust property was liable to 


pay such debts only as were mentioned 
in the deed of trust dated the 30th 
January, 1912." : 

A Bench of this Court consisting of the 
Hon'ble Mr, Justice Hasan and the Hon'ble 
Mr. Justice Misra decided this appeal on the 
20th December, 1928. They decided with it 
two other appeals with which we are 
not concerned. In respect of the trusteea' 
appeal they dismissed the appeal entirely 
on the first four grounds. But they allow- 
ed the appeal on the fifth ground. They 
‘apparently discriminated between the 
relief which the Insolvency Oourt had 
already granted on the fifth ground and 
the relief sought. Their order in the 
decree is in these words:— 

“This appeal be allowed in part and the 
Court be 
modified to this extent only that the trust 
property is liable to pay such debts only 
as are mentioned in the deed of trust dated 
31st January, 1912, and the rest of the 
appeal be and is hereby dismissed. ; 

“The Court of first instance be and is 
hereby directed to act according to law and 
in the light of the observations made in this 
Courts judgment dated 20th December, 
1928, as regards the future progress of the 
case, 

Their words in the judgment are these: — 

“Having regard to the conflict of titles 
set forth in the preceding portion of this 
judgment we direct that the Oourt of 
first instance shall prepare a scheme both 
as tothe management of the immoveable 
property now left and the satisfaction of 
all legitimate and due debts including 
‘debts stated in the deed of trust, which 
have so far remained unpaid. All creditors 
shall becalled upon to state their case in 
writing and the Oourt shall pronounce 
decision on the validity and propriety of 
each claim. Ifthe claim is accepted the 
Court shall further determine the order of 
payment amongst the creditors. The 
management of the immoveable property 
and its expenses shall be carefully scrutinig- 
ed by the Oourt and set forth ina judicial 
manner in an order of the Court. The 
Receiver shall, of course, abide by and act 
upon the orderof the Court which it may 
deem fit to pass both in respect of the 
payment of debts and the management. of 
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the property. It need hardly be'-added that 
orders ‘passed: by. the--Oourt ' ini: pursuance 
four direction-shall be "according" to-law 
and shall also be, if: law 'perinite;: Oper to 
ka inthe ordinary bursa: "URBI 

Nosniit2cwill:be:seen 'fhàt,* asi“ wiatierh 
istand, the orders-in ` the first: case’ which 
ig" : quoted £ in. Sharf-uz-zaman” oy, “Henti 
Stanyon (1) and in the second! casóé'qucted 
an: ‘Chowdhri::Sharaf-uz-zaman Bu 3Deputy 
Commissioner, Barabanki-i(3). and ‘the ‘orders 
‘of. the : Bencheslot : ‘this’: Oourt:. ofthe: 3rd 
August; 1926;land* the 20th December, 1928, 
are all. final! as betweéen- parties tó” procéad- 
‘ings.:::But!: it^ is^-to “be. noted’ - ‘that -the 
application iof: the’ trustées'-of »- the 3rd 
November, 1927, was: ‘disposed - of finally, 
‘before ‘then previous": application ` of: re- 
spondent-No: 1 in “the same procéedings 
had come:up in'&ppealito this Osurt `o: eY 

..We. proceed.to consider the trustees’ apr eil 
o. 22 first.icAll three appeals are ‘appeals 
which lie under the: ‘provisions of & 75 read 
with s: 4ofvAct Véof:1920, -The trustees’ 
appeal: No, £322 contains pleas which:- we 
wish tó. ‘consider’. before “we ‘get’ ‘tothe 
main question iin the: appéals.. They: have 
takeh the;pósition^in: ‘their - eighth "ground 
that the:Court: below should have'héld that 
the judgment of:the Obief Court’ dated 3rd 
August,1926;was:a bar to the hearing of 
the appeal. It. appeared'‘in argument that the 
date.so stated was incorrect: They were really 
reférring’in ‘this ground to‘thé order of the 
20th; December, 1928:. ‘Their ease here “is 
as follows:—Their learned Counsel argues 
that:as the-deedvof trust ‘hasbeén ‘held to 
be 4.good deed. the: Insolvency ‘Court Gan 
only be consideredito> be “carrying -dut. the 
termsiofitheideed:of trusti- They donot:go 
so farasstosay that the jurisdiction: ‘ofthe 
Insolvenoy:Coürtis ‘ousted. At first ‘they 
were inclined to:sàrgue: that the? jurisdié- 
tion.of>the dIrisolveney Osurt'! was’ Nousted, 
but they:subsequently suggested that tlie 
jurisdictidn was not" ousted;* ‘but that: the 
Courtin admitting. proofs- could: not gà 
outside-the terms of-thé: deed oftrust. Ta 
other.wordsuhless thó;:debt ‘was covered 
by: the.deed-of-rust: “the Insolvency Oourt 
could:mnot! admit: it: +. We have . already 
quoted, the relevant: ‘words. of the ‘decision 

ofthe;20th..December, 1928. As we have 
stated itis &fingl:decision; -It.‘is a final 
décision . ast between the. -parties to. the 
appeal: How far it-is:2 "final decision in 
respect of‘créditors who were. not“parties 
to the:appealvitiis not:for; us .to. decide: 
But the respondent No;: l-was & party to 
this appeal: and must he held.to be bound 
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‘bythe judgment.: We fail to understand” 
how the judgment óan- affect him ‘adversély 
forfour of: the mortgages *- on- which ‘he 
‘obtained his deóree were mortgages exécuti 
Bd by Shafiq-uz-zaman aiid ‘are ‘mentioned 
jn'thé deed ‘of trust, and the fifth mortgage 
was executed by the trustees ^" themselvés 
‘in: pursuance of the terms-of-the ‘trust. 

: Thexiext-argument that. was-raised upon 
‘this point was to the effect.‘ that ‘in any 
'eircümstanoces : hist application: should be 
‘rejected becáúbe” it was: now thè’ duty of 
‘respondent No.. Ito come: again, -to : the 
‘Iesolvency Oourt and présent'a -fresh appli- 
‘Gationy We cannot “accede to this view. 
“Hè presented the ‘application ^on: the let 
LAG ust, i 1927." "The. “Insolvency Court 
yetused<to’’ admit ibi! He appéaled. In 
appeal his application: was? partially allow- 
ted): The/riatter isInow'in-appeal/before us. 
„If wedismis the:present:appeal-the applica- 
ition’ will stand-as tran kia g”trom:-the Ist of 
August,'1997,-thecdate: dri ^ Which: it "waa 
sprésentéd: " “ang: cfirinot ibe?’ afiected. - ‘by 
cnything in-thejzidgmént ofthe - + 20th 
December, 1-25. We are. unable: to` read 
‘anything inthe ‘tertis:.of: the judgment of 
‘the 120th :Décember?:71928;- which ‘could 
‘possibly proliibit?resporident No.:71,- from 
filing an.application under ‘ss: 47 ‘of’ tha 
‘Provincial Insolvéücy: ‘Act ia: ‘the’ Insolvenej 
;Oóurt;- -Ag^we view “the “position of--the 
‘Insolvency: Court it is'as folio; WB, “Ohaudhti 
‘Shafiq uz-zàman made’ `a: deed” of : truss, 
‘Chat ‘deed of trust:has:'beens:held tobe’ 
good: deed of trust; But/the’ fact “that “he 
‘made‘thé: deed ‘of'trust-cannot Cust the 
‘nsolvéncy-‘Court from its:juvisdiétion. ‘He 
committed’: acts of. insolveney "and. ‘was 
iadjudged'an: drisolvent*". The - adjudication 
in insolvency is with the Insolvency: Court, 
and the Qourt must Administer, the estate 
as an Insolvency Court... ‘We, “are, no con- 
Gerned”* heré’”” with... -thie " "manner . in 
Whieh: the assets all. bé distributed. 
We are’. “concerned... : sim ply.. ‘and solely 
with” the' „question, "as. to. whether: the 
‘respondent... No. n lias, à. ‘right, to... prove 


‘for ` thé “Balance,” The’ ‘peculiar ' history 
of : the trust. and, the , trustees has 
greatly cómpliested.. ‘the. matter... As we 


have already ‘plated. Qhatidhri .Shafig-uz- 
zaman after creatitig. the. frust proceeded 
to` make the. position ‘of: the . original 
trustees Bo ‘difficult’ that «they resigned 
and:were' discharged. "Shortly afterwards 
he became! ‘insolvent’. "There! “were” no 
trustees to - “administer the: ‘trust. A~-Court 
8ubsequently héld that the duties of:the - 
trustees had vested’ jn- Shafg-uz-2aman, 
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But fortwelve:years./he did not appoint: he purchased was sold for Rs. 13,49,916-15-6. ` 
* new trustees,.and.íhe-trust:was in  .siate; On this poundage was charged Rs. 13,515. 
ef.suspended animation: In the .mean-. This left a. balance of Rs..3,24,927-14-0 and 
While: the Insolvency : Court retained, its. this is the amount. which he has been al-. 
jurisdiction and has continued to retain its, lowed-to prove. The plea ‘taken: here by. 
jurisdiction after the néw trustees had been the appellants is- that shortly beforehe: 
appointed. This Bench in its: previous,; applied for permission to prove this balance: 
decision saw the difficulty. of.-the position;; he applied to the.Oourt which had passed 
and endeavoured to meet: it. It recognisz» the final. decree 'for a decree underO. ` 
ed that the trustees had certain rights; but XXXIV,r. 60f the Code of Civil Procedure . 
never recognised that the trustees had any:: and that his application was refused. It is 
rights to exercise the -functions of the‘: correct that he did make such an applica- 
«Insolvency Court, and only gave .them;the.. tion, and that-his application was - refused: 
rights to be represented in the Insolvency-: But we are of opinion that this fact.does- 
Court to watch the interests of the trust;:. not prevent: him: from proving for the" 
Our decision is final asagainst the trustees: , balance due to him after deducting the net 
They could, if: they «had : chosen,, have;: amount realised. We hold that a secured 
carried the matter-further.in-appeal, They. : creditor can, if he-so wishes, obtain a decreé 
did not do so... But even if the question under Ọ.: XXXIV,. r. 6 and utilise this~ 
were an open.question, we cannot find thit. decree as proof'of.the balance. But it is: 
there is any force in.the suggestion..either,, not necessary for him to take this course. > 
that. the -trustées should ba .sllowed:) to- Even if his-application for .a decree under" 
administer:.as;;& ;Oourt «of :Insolvency;: O. XXXIV, r. Gis refused, it is still open: 
or. that::. the: Judge:.in; insolvency. should: to him under the special remedy. provided: 
consider . himself nothing: more thany:aw by 8:17 of Act V 01.1920 to prove:for the: 
trustee undér. the. trust:. We :accordingly;: balance due. Under this: special provision ^ 
reject the plea taken in the eighth ground.: no question ‘of limitation. arises.. Under 
in- appeal Noi22 .‘Wehold-that there?is the provisions, of s. 28 (6): ofAct V- of 1920: 
nothing in. any judgment of;the :Ohief:; nothing. affects the. power of ‘a: secured" 
Court: which is. bar .to the; application-of., creditor to realise or otherwise deal with.’ 
the Ist August,.1927, srr: ii so Juy his security in the-same manner as he’ 

:There ‘are certain. other-grotinds taken-in;: would: have been entitled to realise or deal: 
respect ‘of ' points: decided against- the. with-it ifs. 28 had:not been:passed. . This. 
appellants by the trial-Oourt andthe learn-:; was the. course which: was adopted by the: 
ed: District Judge in..appeal. :! These refer v respondent No. 1. He did: not.‘ prove: for” 
to-pleas.“that -the . present» application i&; his whole debt relinquishing. his security’! 
barred by limitation: and? also: under: the: for the general benefit of the- creditors, but » 
principle of.: estoppel : and’ also ;under:: he remained - outside the insolvency pros: 
the principle of res. judicata.-: No direct-; ceedings and realised his security. But: 
arguments were.addressede'torus on. these; the decretal amount which he had obtained.- 
points. It is sufficient. for=us to say that’; under the decree was not satisfied fully’: 

in general accord with: the views: ofthe from the sale-proceeds; It was -thus‘open ° 
Oourts .below :we find .that...there is no‘: to bim to prove forthe balance due arid hia« 
force in these pleas: ';-- ^; > ., - |," application must bs, accepted ‘if there is a: 

.We now come .'to..the;main questions... balance due; In Babu Lal Sahu v. Krishna : 

Firstly, is: respondent .: No; 1: a secured: Prashad (4) it was decided-that the passing ^ 
creditor’? Secondly; has he realised the: of a decree under ©. XXXIV, r.6 does not^ 
security ? Thirdly; may-he: proveforany; inlaw debar-a creditor from proving ther 
balance due to-him ‘after deducting the^ balance, . . > : . ^ .  .- : 
net amount realised:and -fourthly, on the" -The question remains as to whether there ` 
facts and law is there any balance due to jg-a balance. : x 
him, and itso for-how much? Therscan-> -This-isthe fourth point and this is tha 
be no doubt as to the first. point that the’ most important-point raised in the appeal, | 
Tespondent No, Xis a secured creditor. ` The cage for the appellants is here that in ` 
There has been no real attempt to contest’ no circumstances can respondent No. 1 be | 
beads Gall ae kaga pana Ah Tara permitted to claim interest on the original 

read: » ecurity. i ` 5$. BL 

je what ` re ue ake rr Pied mprieres attor the date of the adjudica. 
amount ‘on the final: decree due to him - (4) 85 Ind:-Oas. 543; 4 Pat, 128; A, I- R.1925 Pu- 
was Rs, 16,99,929-19-6, The property which 438; 4P, iT, 410, =: Saupe vee Pally” 
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tion of Shafiq-uz zaman as an insolvent, 
that is to say, the 27th January, 1914. It 
is admitted by the learned Counsel for the 
respondent No.1 that ifit ba decided that 
the respondent No. 1 can claim no interest 
on the mortgages after the 27th January, 
1914, these appeals must succeed, for al- 
though he has the right to prove fora 
balance due to him after deducting the net 
amounts realised there would then be no 
balance as the amount realised by the 
sale of the mortgaged property came to 
more than the principal on the mortgages 
and the interest up to 27th January, 1914. 
The appellants based their argument upon 
the provisions of s. 48, Act V of 1920. They 
would have us treat this section a3 ap- 
‘plicable to a balanca due to a secured 
creditor after he had realised his security, 
and if this balance consists of interest they 
argue that there is in fact no balance. 
There would ba considerable force in this 
argument if the balance sought to be 
proved is considered a debt proved under 
the Act including interest. The argument 
.on behalf of the respondent is thats, 47 is 
the only section which deals with the case 
of secured creditora who hava realised 
their security independently of the in- 
solvency proceedings. Their learned 
Counsel points out that respondent No. 1 
did not at first invoke the aid of the In- 


solvency Court and exercised his right as a . 


secured creditor to realise ‘his security. 
He argues that he has only come into the 
. Insolvency Court to prove for the balance 
dueto him, that he has nót come in to 
prove fora debt within the meaning ofs. 
4%, He argues that the provisions of s. 48 
cannot be held to apply to secured creditors, 
His case is that the word “balance” means 
the difference between the decretal amount 
and the amount realised, Section 47 re- 
_ produces to a large extent the provisions of 
paras. 10, 11, 12 and succeeding paragraphs 
of the Second Schedule of the English 
Bankruptcy Act, 1914, They were intro- 
duced.for the first timeinto the Provincial 
Insolvency Act by Act III of 1907 as s. 31 
end s. 3l.has been reproduced in the pre- 
sent Act V of 1920 as s. 47. The words, 
“Where a secured creditor ‘realises his 
security, he may prove for the balance due 
to him, after . deducting the net amount 
realised” are exactly the same as the words 
in-the 10th paragraph of the Second Sche- 
duleof the English Act. The first part 
of s. 48 is practically a reproduction of the 
21st paragraph of the Second Schedule of 
fhè English Act. But we have been. uns 


iĝi. 0.1980 
able to find, and’ the learned Counsel has 
been unable to show us, the original of the 
second part of that section. The present 
8. 48 is a reproduction of s. 33 of Act III of 
1207, ! 

As we have stated tho words “Where a 
secured creditor realises his security he 
may prove for the balance due to him 
after deducting the net amount realised" 
occur in the English Act and the learned 
Counsel for the appellants in this connec- 
tion referred us to certain English decisions 
which attach an important qualification 
to the words. The main decision is a 


decision of the Court of Appeal: 
In re Savi (5) passed by Lord James 
in 1872. ‘This decision was  fol- 


lowed subsequently in a case known as 
Quartermaine's case [London Windsor 
and Greenwich Hotels Co, In re 
(6)]. The learned Judge who decid- 
ed Quartermaine's case (6) was Stirl- 
ing, J. Lord James in approaching the 
subject as to the amount of balance for 
which a secured creditor could obtain relief 
M paka ang proceedings said at page 
64* :— 

“There is à general rule in bankruptcy— 
whether aright and a reasonable rule or 


not—that there is to be no proof in bank- ` 


ruptcy for interest subsequent to the 
bankruptcy. There was also a rule in 
bankruptcy, that a creditor holding a 
mortgage security is to make up his mind 
whether he will rely upon his security or 
gife it up and come in and prove with the 
other creditors. This rule was relaxed in 
favour of the creditor by a rule that his 
security might be sold, and then he was to 
apply the realized*proceeds in payment of 
his debt. On this rule a judicial decision 


was made nearly eighty years ago, that . 


the proceeds of the sale were, in case of 
deficiency, to be applied in payment of 
principal and interest up to the date of the 
bankruptcy, and up to the date of bankruptcy 
only; and then the creditor was to prove 
for the residue of his debt, which, of course, . 
did not include any interest subsequent 
to the date of the bankruptcy. 

“That rule has been repeated in the very 
same terms by.every writer on the subject, 
and by every Judge, with the exception 


perhaps of Mr. Commissioner Montagu's 


note to Ex parte Ramsbottam (T). It seems 
MOREA 7 Ch. 760; 42 L. J. Bk. 14; 27 L. T. 406; 20 


. R. 1027, 

(6) (1892) 1 Oh. 639; 61 L, J..Oh, 273; 66 L. T. 19; 40. 
W.R.298. - ; 

(7) 2 Mont. & Ayr. 79 at p. 83; 4 Deac, & O. 198. 

"Pags of (1872) 7 Oh [Hd] 2E 
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to.have been considered as the established 
tule in barfkruptcy, and so it was laid down. 
by Lord Westbury in the case already refer- 
reti to. 

“That being so,it appears to me that 
we cannot go into any reasoning whether 
the rule is unjustor unreasonable, or alter 
the rule, or say that the rule is only to 
be applied in the same cases in which 
it has been applied, or that ths rule is not 
quite consistent with the existing state of 
circumstances. 

“I believe, however, that if the question 
iow arose for the first time I should agree 
with the rale, seeing that the theory in 
bankruptey is to stop all things at the date 
of the bankruptcy, and to divide the 


wreck of the man's property as it stood at: 


that time." 

‘Mr, Justice Stirling in determining a 
similar point examined the authorities from 
the decision of Lord Loughborough in 
1794, He examined a large number of deci- 
sions in his learned judgment and even- 
tually came to the judgment of Lord James. 
1nQuartermaine's case (6) the circumstances 
wére these. The mortgaged property had 
passed into the hands ofa Receiver and 
although interest was not allowed from 
tlie date of the commencement of the 
winding-up ofthe Company it was held 
that any profits of the Receiver from the 
mortgaged property should be taken by 
the creditor. This was a Oompany liquida- 
tion but tha principles applicable and 
applied were bankruptcy principles. 


‘he English authorities thus show that" 


although the tenth paragraph of the Second 
Schedule permits a secured creditor to 
prove his balance after realisation as a 


debt in bankruptcy proceetlings, the case- ` 


law does not permit him to include in the 
balance any interest which has accrued 
after the commencement of the bankruptcy. 


But in Indian insolvency where the Courts . 


heve to look at the terms of the Act itself 


it must. be decided whether this principle - 


of English Law is applicable. Has it been 
enacted in the Act itself? The fact that 
the principle is applied in England, al- 
though it is not statedin the Bankruptcy 
Act, does not affect the question. There 
the case-law is binding, although the Act 
is silent. But in India the position is 
different. Further in Oudh there is no 
case-law on the subjest which binds us. 
Their Lordships of the Judicial Committee 
have made no pronouncement on the point, 
Their Lordships of the Judicial Commit. 
tee laid down in 1927 the necessity of 


01i - 
deciding questions of this character on 
the exact words of the Statute. In Rama- 
nandi Kuar v. Kalawati Kuar (8) their 
Lordships say at page 23* : — 

"It has often been pointed out by this 
Board that where there is a positive enact- 
ment of the Indian Legislature the proper 
course is tío examine the language of that 
Btatute and to ascertain its proper mean- 
ing, uninfluenced by any consideration deriv- 
ed from the previous state of the law—or 
ofthe English Law upon which it may be 
founded." 

The decision of Lord James in Savi’s 


_ case (5) would show that the rule in question 


directing no interest to accrue in ordinary 
circumstances after the commencement of 
the bankruptcy is observed in English 
Oourts mainly because the rule has been 
follawed consistently for a number of years. 
Lord James laid down clearly that it was 
idle to argue whether the rule was just 
or unjust, reasonable or unreasonable, and . 
that no Oourt could alter it on the ground 
that it was not consistent with the existing 
state of circumstances. He stated that per- . 
sonally he would have been in favour of 
the proposition if it had arisen for the 
first time. But his pronouncement is suffi- 
cient to show that he considered the ques- 
tion one which was not open to discus- 
sion. The rule existed and had to be fole 
lowed. This attitude on the part of the 
English Courts is important in consider- 
ing the question of the construction of 
the relevant sections of Act V of 1920. Wa 


.do not know what was in the minds of 


the Legislature which enacted the previous 
Act III of 1907 and which reproduced the 
provisions of ss. 31 and 32 in the present 
ss. 47 and 48. We are debarred from a 


_ search into the question. But this much 
“we know on Lord James finding that the . 


rule is followed in England, because itis. 
an old rule and arguments as to its reason - 


. ableness or unreasonableness are not pete | 


mitted. It is not unreasonable to refer to 
the original Bill No. V of 1906 which evene 
tually became Act III of 190/. Section 31 
appears there as cl 20; 8.32 appears as cl. 
21 and the only remarks made in the 
objects and reasons which are published 
in Part V of the Gazette of India, 29th 
September, 1206, are these :— 

"Olause 20, The existing law is most ina 

(8) 107 Ind. Cas. 14; 55 I. A. 18; A. I. R. 1998 P. 0. 
2; 50. W. N. 96; I. L. T. 40 Pat. 19; 30 Bom. L R 
227; 47 O. L. J. 171; 54 M. L. J. 281; 9 P. L. T. 97. 32 
O. W. N. 402: 26 A, L. J. 385; (1928) M. W. N, 382. 
7 Pat. 221; 97 L W. 782 ‘P. 0). i ! 

*Page of 55 I, A —(Ed.] : 
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complete: a8 regards’ the claims "of the secur- 
ed creditors. At present, neither a declara- 


gets rid of an, unscheduled mortgage. df" 
however, the mo Ttgage’ is "scheduled, it is. 
entitled, under s. 356, cl. (d'ot the, Code, to | 


priority over ‘all’ claims other ‘than, Orown * 
‘the’ costs of a` decree’ holder. ;- 


debía and" 
It is ‘proposed to adapt - ‘the ‘English’ pro- 
cedure as to the surrender and valuation of. 
secured liabilities. - d 
‘“Olause 21^ The Code eoitteins no. “Specific y n 
directions. regarding interest, ; and, some 
appear to’ be. necessary, if a, ready. relief . 
against acts ‘of insolvency is to "be given. 
-It'is clear ‘that’ if the: Legislature ' Mad, 


intended: io. "apply: ‘English rule to “Act V.. je 


of 1920: "thé best ‘course would have’ been i9. 
have drafted | B. 47. as follows :—"' 
"Where. a 


düs'to him, "after deduétin g the net’ amount; 
realised, “but Buch: ‘palanicé shall not include.. 


any. interest: “which has. acerued "upon: the: j 


principal. sum. before thé date of, adjudica. 
tion ‘ad an insolvent.” 

Further, it os 48, had "been, “intend? 
ed to app ly. “as... &. restriction ‘on ` thes, 
amount. of "balance. ‘due’ “under, 8.. 41. ‘it,’ 
would, have’ | een easy . ‘to. ‘draft, the section: ; 
to: secure “that Object, "As wé, read. it AM. 
interest dus. 
is “excluded 
visions of $, AT. ay, would, be, “in practice. 
seldom. of ever operative, for j in. the course; 


of. out. experience we have never séen cased; 
in "which. the Becurity “has rêslised. leas. ‘than: a 


the. "decretal amoi int” in Aer ihe, "deficit - 
has’ not “been ‘ander the “head of, intereat 
and nothing. else... As we read. the, Taw. the 
restii¢tion. imposed , “py . English, -practica 
does ` ‘not’ exist “under. thé Provincial Insol-— 
vehoy “Act... ‘Tt “is snot laid. Eu dn. &. A1. 
and we. “do. “pot, ead’ 5. 48 Bà; sying. any, 
application. io: “secured éreditors., A8 .wé . 
understand, ‘the: “law, it. lays i ‘down that. Be, 
secured , ‘ofeditor “who. has the jadvaiitage:. a 
of security; may, remain outside, “the "Aet, 
He. can... realise lige x3. a guinis 1 Te. E 


fh oem ORC UE eld. SRR 
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Bécured ‘creditor: realises "his"; 
security, 'de may’ prove, for’ ‘the balance. 


‘after’ the date. of adjudication’: : 
from., “the. ‘balance, ., ihe. .pto-; 
, they, ate. not, to. 





et 


1817 0: 19307 


? extent to which he realises on hisesecurity ` : 
» he will, reduce the estate. in ‘insolvency. 
tion of ‘insolvency nor a sale bya Receiver" 


But he Obtains at first no part in the divis `. 
dend,and is unaffected..by the proeeed- | 
. ings. Should, however, the amount of rea- `. 
. lisation ,be leas than: the amount due to . 
| him. he is, given the speci a privilege of ' 
. proving for the balance. is balance is : 


b the difference between the decretal amount . 
, and the amount realised. When he has | 


proved he will not obtain” any more than | 
his proportionate, share in the estate. He 
will be. put- then. on the, footing of ane 
unsecured. creditor. , Taking this view we . 
j, consider that the, amount. allowed. by.the 
District: Judgé as: balance due to: the re- 
. Spondent No. 1 is the correct. amount. Thus | 
wé find that the appellants in Appeal No. 22 
* have. failed upon , the aboye grounds.. We, 
howevér, note, that, wé. are only concerned 
with ` the proof of the`balance, We arë 
not concerned with the amoùnt which will - 
. eventually | be.payable to respondent No. I. 
This. disposes of “Appeal, No. ,22. The. same.. 
gtounds . wiih. ‘the exoeption. of. ground . 


à = No.8 are, taken in Appeals Nos. 19 and 23 | 


and | Ue. .decide against them... In, Appeals .. 
Nos. 19 and 23. we.have; been asked, hows". 7 
ever, by. the. learned. Counsel’ for the. ap: 
pellants in Appeals: ‘Noss 19:and 23 to state ` 
thai. 80. "far roi, aceepting.. the’ position. , 
taken‘ up by.. the . trustees under the deed’ 
of: rust. they. oppose strongly. and, that. 
be. considered. . by’. their 
action in. ‘these . appeals to shave ‘acquiesced , 
if. any. way .in..the claims 9t, the, trustéeB, ` 
This question. is, of.. course, . immaterial, 40. 
the, décision. of . these ‘appeals. but we note. 
ths statement; 88 the: learned. Counsel. has., 
: desired. ü8 to doo... As a xesült-we ' dismiss ^ 

, Appeals. “Nos: .19,.22 and 23. The appellants; 
in, these. appeals will pay. their | own. costs - 
and. aldo. the costs, “of. the respondent No. 1; 2 
Obaudhri - ‘Shafiq-uz:zaman. -is. "respondent - 
No.2. in Appeal: No 22 of 1925.. We ANUS. 
nitty ho. Goste: ag het was not. represented. . 

ieee, Aa : Appeal, dismissid. 
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Abadi—Proprietor, share of, in abadi—Presump- 
tion, 
A proprietor in a village unless proved to the 
contrary, must be presumed to have a share in the 


village abadi land, like other proprietors. L JHANDA 


Ram v. Giiuzau Rasur, Ind. Rul. (1930) Lah 224; 31 
P. L, R. 16; A. I. R.1930 Lah. 235 384 
—— Talugdari village—Loss of proprietary 

rights—Reservation of rights im abadi, validity of 

—Right of quondam proprietor to prevent tenants 

from building without consent. 

The plaintiffs’ ancestors who were the proprietors 
of a village mortgaged the same with possession 
and the “village was incorporated in the talugdari 
of the mortgagee. The mortgagee’s title as talug- 
dar was further confirmed by a sanad. When the 
Record of Rights came to be prepared, however, 
several rights including rights in the abadi were 
recorded in favour of the plaintiffs’ ancestors and 
: the record was accepted as correct by the talug- 
dars. The wajib-ul-arz recorded that no tenant 
could build in the abadi without the consent of the 
. plaintiffs’ ancestors : 

Held, that the entry inthe Recordof Rights was 
a valid record of pre-existing rights, and the ten- 
ants inthe abadi could not build without the con- 
sent of the plaintiffs. O H. HUNTER v. Ram Ratan, 6 
O. W. N. 714; A. I. R.1929 Oudh 424; 13 R. D. 631; 
Ind. Rul.(1930) Oudh 45; 5 Luck. 230 93 








Abatement. See PROBATE AND LETTERS OF ADMINIS- 
TRATION 177 

Acknowledgment. See PROMISSORY NOTE 108 

- Suit on mere acknowledgment, whether 
maintainable. 


A suit on amere acknowledgment is not main- 
tainable where there is no ifew contract or a new 
obligation, O Deo Dart v, MannaJ Lar BEHARI, 6 O. 
W. N. 902; A. I. R.1929 Oudh 529; Ind. Kul. (1930) 


Oudh 35 83 
Acquittal. See ORIMINAL PROCEDURE Cops, 1698, 
8. 439 51 
Acts—General. 
Act 1839—XXXII. See IwTEREST Act. 


1856—XV. See HINDU Wipow's RE-MARRIAGB 
ACT. 

1860—XLV, See Penat Conr. 

1865—X See SUCCESSION ACT. 

1867—III. See PUBLIC GAMBLING ACT, 

1870— VII. See Court FEES ACT. 

1871—I. See CATTLE Trespass ACT. 

1871—XXIII. See Pensions AOT. 

1872—I. See EVIDENOE ACT., 

1872 —IX. See CONTRACT AOT. 

1877—I. See SPECIFIO RELIEF Aor. 

1878—I. See OPIUM Acr. 

——— 1878—X]I. See Aras Aor. 

—— 1879—XVIII. See LEGAL PRACTITIONERS ACT. 

——— 1881—V. See PROBATE AND ADMINISTRATION ACT. 

—— 1881—XXVI. See NEGOTIABLE INSTRUMENTS AOT. 

= 1882—-II, See Trusts Act. 
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Acis—General. 


Act 1882—1V. See TRANSFER or PROPERTY ACT. 
1882—XIV. See Oivir, PROCEDURE CODE. 
— — 1887—IX. See PROVINOIAL SMALL Cause C0URTE 
ACT. 
—~ 1890— VIII. See GUARDIANS AND Warps ACT. 
—— 1890—JX. See RAILWAYS ACT. 
— — 1894—I. See LAND ACQUISITION ACT. 
— — 1897—X. See GENERAL CLAUSES ACT. 
—— 1898—V. See CRIMINAL PROCEDURE CODE. 
—— 1899—II. See STAMP ACT. 
—— 1899—IX. See ARBITRATION ACT. 
—— 1908—V. See Orvin PROCEDURE CODE. 
—— 1908—VI. See ExPLosivES SUBSTANCES ACT. 
—— 1908—IX. See LIMITATION ACT. 
—— 1908—XVI. See REGISTRATION Act. 
— — 1909—11I. See Presipexcy Towns INSOLVENCY 
Act. 
—— 1913—VII. See Companies Act. 
—— 1918—X. See Usurious Loans ACT. 
— 1920—V. See PROVINCIAL ĪNSOLVENOY ACT. 
—— 1990—XIV. See  OmnanirABLE AND Rexicious 
Trusts AOT. 
—— 1993--XI. See Income Tax Act. 
— — 1923—VIT. See WORKMEN'S COMPENSATION ACT. 
— — 1993—XIII. See MARRIED  WONANS PROPERTY 
AOT. 


Acts— Bengal. 


——— 1859—XI. See BENGAL LAND REVENUE SALES ACT. 
—— 1885— VIII. See BENGAL TENANCY ACT. 

——. 1897—V. See BENGAL ESTATES PARTITION Act. 
—— ]911—V. See OALOUTTA IMPROVEMENT ACT. 

—— 1923—III, See OALCUTTA MUNICIPAL Aor, 


Acts—Bihar and Orissa. 


—— 1876—VI. See Cora NAGPUR 
TisraTES Act. 
—— 1885—X XXVII. SeeSoNTHAL PARGANAS ACT. 
——— 1908—VI. See Cuota NAGPUR Tenancy ACT. 
——— 1913—1. See Bimar AND Orissa BOARD or Re- 
VENUE AOT. 
Acts—Bompbay. 


1£69—XIV.' See BOMBAY CIVIL Courts ACT. 
1879—V. See Bombay Lanp REvENUE CODE. 
1905—I. See BouBay Court or Warps ACT. 


IENcUMBERED 


— 


Acits—Burma. 


189S--XIII. See Burma Laws Act. 
1917—V. See Bura EXCISE ACT. 


Acts—C. P. 


—— j917—1]. C.P. Courrs Act. 
aa 1920—1. See C. P. TENANOY ACT. 
—— 1929—1L. See C. P. MUNICIPALITIES Act. 


Acts—Madras. 


—.—— 1889—1. See MADRAS VILLAGE COURTS ACT, 
LL ]908—1. See Mapras EsrATES LAND Aor. 
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1919—IV. See Mapras CITY MUNICIPAL Act. 

. 1920—V. See Mapras District MUNICIPAL Act. 
Acis—Punjab. 
1887—XVI. See PUNJAB TENÀNOY Act. 
1887—XVII. See PUNJAB Lann REVENUE ACT. 
1900—XIIL. See PUNJAB ALIENATION OF LAND ACT. 
1911—IIL See PUNJAB MUNIOIPAL Aor. 
1912—V. See PUNJAB COLONIZATION oF GovERN- 
MENT LANDS ACT. 
1913—I. See PUNJAB PRE-EMPTION Act. 
1913 —IL. See REDEMPTION or MORTGAGES (PUNJAB) 
ACT. 

—— 1918—VI. See PUNJAB Courts Act. 


Acts—U. P. 


— 1801—1L. See AGRA TENANOY Aor. 
—— 1901—ILI. See U. P. LAND REVENUE AOT. 
—— 1903—II. See BUNDELKHAND” LAND ALIENATION 
AOT. 
—— 1910—IV. See U. P. Excise Act. 
—- 1912--I¥. See U. P. Court or Warps Aor. 
—— 1916— 11. See U. P. MuNIOIPALITIES AOT. 
—— 1922—X. See U. P. Disrrior BOARDS ACT. 
—— 1922—XI. See AGRA PRE-EMPTION ACT. 
—— 1925—IV. See OUDH Courts Act. 
Regulation. 
Reg. 1893—V. See BENGAL REGULATION. 
Statute. 
Stat, 1883—(46 & 47 Vio., Cu. 52). See TNGLISH BANK- 


RUPTCY ACT. 
Adjournment, „See Costs 894 


Administration, See Civiu ProcspURE Cope, 1908, 
s. 11 200 
Administration sult, .See TRANSFER or PROPERTY 
ACT, 1582, s. 2 (d) 792 
— Appointment of receiver to hold inquiry as 
to heirs—Receiver, position of. 

A Court has no jurisdiction to delegate to a 
Commissioner or à receiver matters like inquiry as 
to heirs in an administration suit. 

A receiver appointed by a Mufussil Court is nota 
judicial officer but merely a custodian of properties 
by order of the: Ooutt, B Kursuasr DHANJIBHAI V 
JAIKHUSHRU KoLHaBHAI, 31 Bom. L. R. 1081; A. LR 
1929 Bom. 478; Ind. Rul. (1930) Bom. 49 433° 
Admiralty—Collision — Negligence—Principles re- 

'gulating determination of liability—Method of in- 

vestigating into :cause of accident— Prosecution 

under Act XII of 1859. 

lu every collision case, whether it occurs on 
land or ab sea, the same tests are to be applied 
for the purpose of ascertaining the cause 
of the accident, although, where the Court 
is of opinion that the damage was caused by the 
fault of twoor more vessels, the rule in admiralty 
for assessing liability is different, forthe Court in 
that event must allocate the liability to make good 
the loss or damage “in proportion to the degree in 
which each was in fault.” ; 

Ifthe cause of the damage is the combined opera- 
tion of more acts than one, such acts need noi be 
syuchronous, for in order to establish that the dam- 
age was caused by more acts than one 16 is essential 
io prove, not that the damage was the result of 
two or more simultaneous acts, but that it was the 
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effect of the concurrent operation of those acts which 
in combination were the cause of it. 

ʻA man may not do the right thing, nay, may 
even do the wrong thing,and yet not be guilty of 
neglect of his duty which is not absolutely to do 
right at all events, but only to take reasonable 
care and use reasonable skill. f 

In investigating the cause of an accident the 
Court must be careful to keep the material inctdents 
in their true perspective, and not to attach undue im- 
portance to the particular times and exact situations 
to which witnesses on various occasions have ge- 
posed. 

The circumstances attending a collision should 
thoroughly be examined, and great care should be 
exercised by the authorities concerned before a pro- 
secution in respect of it is launched against a pilot 
under Act XII of 1359.. C Inve Rauenrets, 56 C. 763; 
310r. L.J. 215; Ind. Rul. (1930) Cal. 104; A. I. R. 


1930 Cal. 97 312. 
Adverse possession. 
See Co-OWNERS 892 
See. LIMITATION AOT, 1908, Scu. I. Art. 123 785 
See LIMITATION Aor, 1908, Son. I. Arr. 144 471 
— between co-owners. See HINDU Law 439 








— Limited ownev— Person in adverse possession 
acquiring lawful title as limited owner—Break of 
adverse possession. 

N attempted to make a gift of her siridhan pro- 
perty to her daughter Land got mutation of names 
effected infavour of L in 1890. L continued in 
possession till 1899 when N died without execut- 
ing a deed of gift as required by law. L was the 
sole heir of N and continued in possession as before 
till 1920 when she died : 

Held, that from the moment L became the sole 
heir and exclusive owner of the property for the 
time being. her previous adverse possession came to 
an end, her possession was that of a Hindu daughter 
succeeding to her mother's stridhan and consequently 
the estate reverted on the death of L to N'sheirs. A 
Duorgatrt UPADHIYA v. Ram Buaros PANDE, A. I. R. 
1930 All. 109; Ind. Rul, (1930) All. 189; (1930) A. L, 
J. 585; 52 A. 222 f 701 


Agency Rules—Petition to High Court for review—- 

Appeal to Privy Counéil not competent. 

Rule 13 of the Agency Rules provides that “all 
decrees passed by the Agency Commissioner on 
appeals from decrees of his subordinates shall be 
final, ‘the High Court having the power on special 
grounds to require him to review his judgment as 
may be.directed by ther". Upon an application 
presented to the High Oourt under the said Rule, 
"praying that, on the grounds set forth therein, the 
High Court will be pleased to issue an order direct- 
ing the Additional District Judge, Agency Division, 
Waltair, (Le, the Agency Commissioner), to review 
his judgment”, the High Court allowed the peti- 
tion, and setting aside the decree of the Additional 
District Judge, restored that passed by the l'irst: 
Court : . 

Held, that an appeal to His Majesty in Council 
against the said order of the High Court was not 
competent, inasmuch as there had been no proper 
decree of the High Court which could be appealed 
in the ordinary way. There had been only a peti- 
tion to review and, notwithstending the wrong 
phraseology of the order, what was said by the 
High Oourt was practically a direction to the Addi- 


1 
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_tional District Judge to review his judgment. PO 
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ATOHUTHARAMARAJU GARU v. KROTTIVENTI PERRAJU 
Garu, A. I. R. 1930 P. 0.29; Ind. Rul. (1930) P. O. 35; 
31 L. W. 199; 34 C. W. N. 397; 32 Bom. L. R, 481: 58 
M. L, J. 101: 57 O. L. J. 76 227 
Agra Pre-emption Act (X! of 1922 ss. 5 (a), 

14,15 — Wajib-ul-arz—Construction-— Recognition of 

custom, what amounts to—Hefusal of offer, when 

operates as estoppel—Ss. 14, 15, not exhaustive. 

Where aright to pre-emption is recorded in a 
wajib-ul-arz, however vague the rulemay be end in 
whatever imperfect form it may be recorded, if it 
améÉunis toa declaration recognising the right of 
pre-emption, it would fulfil the conditions required 
by 8.5 0f the Agra Pre-emption Act. 

Where a wajib-ul-arz recorded a right to pre-emp- 
tion according to the rights and usages of religion: 

Held, there was a declaration recognising the right 
of pre-emption within the meaning ofs. 5 sub-cl. (a) 
of the Agra Pre-emption Act, 

It cannot be laid down broadly that there can be 
no absolute refusal so as to operate as an estoppel 
unless there first has been a definite contract settled 
with a definite vendee for a definite price of the 
sale ofa definite property and that no amount of 
refusal before such a complete contract can deprive 
the pre-emptor of his right of pre-emption On the 
other hand, there can be an estoppel unders. 115 of 
the Indian Evidence Act if the refusal cf the plaint- 
iff has prejudiced the predecessoror the vendeeand 
has induced them to act upon such representation 
and to compromise their position; and every case must 
be considered on its own facts. 

If a custom merely requires that an offer should 
be made to the co-sharers before a share is sold, the 
prospective vendor fulfils the condition by making 
the offer and obtaining refusal. Under such acus- 
tom itis no part of his duty to go back once more to 
the co-sharers after he has entered intoa contraet to 
restrain them. 

Sections 14 and l8 of the Agra Pre-emption Act 
are not exhaustive and do not lay down the only*rule 
of estoppel which can operate in pre-emption cases. 
A RAMESHAR PRASAD Lat v. GHISIAWAN DPRASAD, A. I. 
R 1929 All. 531; (1929) A. L. J, 665; Ind. Rul. (1930) 
All. 113; 51 A. 820 241 
S, 12 (3)—Relatioship with vendor by 

marriage, whether ground, for preference. 

In order to establish a preferential claim for pre- 
emption onthe ground of relationship under s. 12 <5) 
of the Agra Pre-emption Act, the claimant must 
prove descent from a common ancestor with the 
vendor. Mere relationship by marriage is not enough. 
A Mavst v. BHAGOLE, A. I. R. 1929 All. 419; (2929) A. 
L. J. 854; Ind Rul. (1930) All. 112; 51 A. 872 224 
Agra Tenancy Act (IWof 1901), s. 99 (1). See 

MORTGAGE 223 
Agreement in writing, whether essential. See 

Mavras Estates Lanp Act, 1908. Cuar. XI, ss. 





165, 167 765 

- Allahabad High Court Rutes, Chap. XXI, r. 20. 

See Costs . 826 
Appeal. 


“See Civit PROCEDURE Cope, 1908, s. 101, (1) (F) 300 
See Oxvin, PROCEDURE Cope, 1908, s. 115 668 


Parties—Insolvent's appeal against order 
confirming sale of his property—Purchaser, whether 
necessary party. 

In an appeal by an insolvent from an order of the 
Insolvency Court confirming sale of property belong- 
ing to the insolvent the purchaser ofsuch property is’ 
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a necessary party. L RAM KARAN v. OFFICIAL RECEIVER, 
Ferozerore, Ind. Rul. (1930) Lah. 213; 31 P. L. PI 
Suitof Small Cause nature tried as regular 

suit by mistake—Decree, whether aprealable. 

Where the same Judge presides over a Small Cause 
Courtand a District Court and tries by mistake as 
Judge ofthe District Court a case of a Small Cause 
nature, the mistake does not alter the character of the 
suit and no appeal lies from the decree. R MAUNG 
"iN v. KYINNAHON, 7 R. 809; Ind. Rul (1930) Rang. 
131: A. L R. 1930 Rang. 139 803 
Appeal to Privy Council. Sec AcExcY RULES 227 
Approver, See CRIMINAL PROCEDURE Cope, 1608, ss. 

337, 339 (3) 83 
Arbitration, See CRIMINAL PROCEDURE Copz, o 

s. 145 i 
-—-— Reference— Necessary parties—Civil Pro- 

cedure Code (Act V of 1909), s. 115—Revision— 

Reference to arbitration without consent of ail 

parties—Jurisdiction—Interference. 

A Court has no jurisdiction to refer a case to 
arbitration unless all the parties join in the reference 
and if a reference is made at the instance of some of 
the parties alone the order of reference may be set 
aside in revision. L MUHAMMAD SHARIF v. MUHAMMAD 
IsxarL, Ind Rul (1930) Lab. 218; 31 P. L. R. 55 378 
Reference to four arbitrators —Award by 

three without consulting f ourth—Validity of award 

—Avward by the majority'—Civil Procedure Code 

(Act V of 1908), Sch. II, para 21, É 

An award by three out of four arbitrators made 
in the absence of the fourth and without his being 
given: an opportunity o£ consulting with them about 
it is not an award by the majority but an entirely 
invalidaward. R Ma SIN 2. Ma Pv,7 R. 715; Ind. 
Rul. (1930) Rang. 129; A. I. R. 1930 Rang. 136 801 


itration Act (IXof 1899), ss. 2,4, 19, 20— 
Ar iata Small i Court Rules, r. 48—Civil 

Procedure Code (Act V of 1908), s. 91, Sch. II, 

para. l8— Letters Patent (Cal), cl. 12—Suit in 

Small Cause Court—Jurisdiction of High Court to 

entertain application for stay. NEM 

The High Oourt of Calcutta has jurisdiction to 
hear an application under 8. 19 of the Arbitration 
Act, for stay of a suit filed in the Caleutta Small 
Cause Court. i NA 

Quore:— Whether there is concurrent jurisdiction 
in the Small Cause Court to hear such an applica- 
rc application in the High Court under s. 19, 
Arbitration Act, is a sufficient appearance to satisfy 
the terms of the section and when such an appli- 
nation is intended, no further costs need be thrown 
away by unnecessary proceedings in the Small Cause 
Court. C RADHAKISSEN DHANUKA v. Bossa Co. LTD., 
33 C. W. N. 888; 56 O. 755; A. I. R. 1930 Cal, 51; Ind: 
Rul.(1930) Cal. 158 . ,974 
s.14—Award out of Court— Objection to 

legality of award on ground of want of jurisdiction, 

whether can be raised by notice of motion. 

An objection to the legality of an award outside 
Court under the Arbitration Act on the ground of 
want of jurisdiction can be raised not only by way 
of asuit but also by means of a notice of motion 








under s. 14 of the Act M VzpDAVALLI  AMMAL v. 
Raguavacttant, Ind Rul. (1930) Mad. 232 760 


— s. 14—Civil Procedure Code (Act V of 1908) 
—Objections to award, scope of—Separate suit to 
challenge award, when competent —Objections 
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withdrawn and dismissed—Res judicata—Finality 

of award—Powers of Court of Wards to refer 

matters on behalf of minor—-Bombay Court of 

Wards Act (Iof 1905), ss. 7,28, 27—Performing 

award and accepting benefit underit, distinction 

between—LEstoppel—Question of marriage, whether 
can be referred, 

Though when an objection to an award goes to 
the root of it, that is, the jurisdiction of the 
arbitrator to make the award, a suit to set aside the 
award is competent yet where objections are ‘filed, 
inter alia, with regard to the jurisdiction of the 
arbitrator to act, on the gound that there was no 
valid submission in his favour and the objections 
are withdrawn and dismissed, a subsequent suit on 
the same groundsis barred by reason of res judicata. 

The mere fact that evidenco was not led at the 
date of hearing does not prevent the principle of 
finality of adjudication applying, and the discovery 
of additional evidence does not entitle a person to 
have a matter re-tried. ; 

Section 14 of the Arbitration Act applies, -not only 
to cases where there has been misconduct on the 
part of arbitrators, but it applies also to cases, 
wlere arbitration has been improperly procured, 
e. g., where consent to a submission has been ob- 
tained by a misrepresentation. 

The Court of Wards is competent in the exercise 
of its powers, to refer to arbitration disputes aflect- 
ing the rights of a minor who is underits super- 
intendence, provided the reference to arbitration 
is for the benefit of the minor; but the minor might 
on attaining majority be able to repudiate the award. 

Merely performing an award is not such acquies- 
cence that a party would be precluded from moving to 
set ib aside. 

But accepting a benefit under an award may 
preclude a party from objecting to it, even if the 
acceptance be under protest. 

There is no bar to refer to arbitration a matter 
relating to personal rights between the parties, e g., 
a question of marriage or maintenance which is 
cognizable by a Civil Court. S Isrrpar v. Pxvreat, 
Ind, Rul. (1930) Sind 36; A. I. R. 1930 Sind 195 164 


——— — §.14—Objections to award, falling outsid* 
scope of, s.lh—Arbiüration Court, whether bound 

. to consider them—Remedy by way oy suit—Award 
set aside by reason of such oabjection—Revision, 
competency of —Different contracts between several 
partners—Common disputes—One general reference 
to same arbitrators, competency of—Rules as io 
multifariousness, if apply to arbitration proceedings 
—Reference not objected to on that ground— Objec- 
tion on that ground, if cam be raised against 
award made—Estoppel— Civil Procedure Code (Act V 
of. 1908), s. 99, O. 1I, r. 7. 


Disputes relating to breach of contract arose’ 


between: several parties as between whom there was 
a chain of contracts, each of which, by itself, was an 
independent contract but was entered into on a 
form which contained a submission clause and was 
prescribed by the Indian Merchants’ Association to 
. which all the parties belonged; the same delivery 
chit had passed round in fulfiiment of the contracts 
but the ultimate holder failed to give delivery. The 
.Said disputes were referred by all the parties by 
one single reference to the same two arbitrators and 
,0ne award was given thereupon, directing payment 
by one, party to the other ofthe amount found due 
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on thestrength of findings on questions common to 
the parties. On the award being challenged, inter 
alia, on the ground of its being vitiated by multi- 
fariousness : : 

Held, that the objection did not fall under s. 14 
of the Arbitration Act, the arbitrators having 
acted properly and within the four corners of the au- 
thority conferred on them by the reference which fur- 
nishedthe source and prescribed the limit of their au- 
thority. 

When a party objects toa reference and awardgon 
grounds which go tothe very root ofthe reference, 
it is open to him to file a suit to set aside tho refer- 
ence and award, but that does not mean that the 
arbitration Court has power to decide matters outside 
the scope of s. 14 of the Arbitration Act, the remedy 
by way of a suit being only an additional remedy. 

When a trial Court sets aside an award on an 
objection falling outside the scope of s. 14 of the 
Act, it acts without jurisdiction and a revision lies. 

The rules of the Civil Procedure Code, as to 
multifariousness do not apply even by analogy to a 
reference where the parties consent to a joint trial 
of different causes of action. 

Even ifthey apply, by virtue of O. II, r. 7, and 
s. 99, Civil Procedure Code, parties who have con- 
sented to such reference, and who have not objected 
to it before the arbitrators, are precluded from chal- 
lenging the decree on that ground. 9 Fira or 
DATTARAM MUNSHILAL v. WIRA or R B. HARJIMAL & 
Sons, Ind. Rul. (1930) Sind 33; 24 8. L. R. 145; A. I. R. 
1930 Sind 170 161 


—— 5.19. See ARBITRATION Act, 1899, ss. s 


Ss. 19—Contract—Arbitration — clause—Swit 
for avoiding contract--Applicability of arbitration 
clause. 

Where there is an arbitration clause in an agree- 
ment and one of the parties thereto seeks to avoid 
the fontraet,the dispute is referable to arbitration 
in a case where the avoidance ofthe contract arises 
out of the terms of the contract itself. Where 
however, a party seeks to avoid the contract for 
reasons dehors jit, the arbitration clause cannot be 
resorted to as it, together with the other terms of 
the contract, isset aside. In other words, a party 
cannot rely on a term of the contract to repudiate 
it and still say tbe arbitration clause should not 
apply. If herelies on the contract he must rely on 
it for all purposes. B INDIA Itecrrio Co. lu». v. 
G. E. Trapixa Co., 31 Bom. L. R. 426; A.I. R. 1929 
Bom. 242; 53 D. 573; Ind. Rul. (1930) Bom. 53 437 


S. 20. See ARBiTRATION Act, 1899, ss. 2, 4 
: 574 


Arms Act (XI 011878), 8. 19 (d)—Arms Rules, r. 24 . 


—Consignment of gun from one place to another— 
Consignee, whether bound to take license for trans- 
portation—Unlicensed consignee, 
under s. 19 (d). ; 

Under the Arms Act, and the rules thereunder 
where arms aro to be sent from one place to 
another, it is for the consignor and not forthe con- 
signee to apply for and obtain the licence. 

Where a person in Madras ordered a gun froma 
dealer in Bombay ostensibly foran intending pur- 
chaser but in factrupon his own account : 

Held, that his act did not amount tothe olfence 
of transporting without a license under s. 19 (d), 


Arms Act, although he was liable to prosecution on 


whether guilty 
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receipt of the weapon for possessing the gun with- 
out a license. M In re D. Viraswami NAIDU, 57 M.L. 
J.520; (1929) M. W. N. 807; A. I. R. 1929 Mad. 864: 30 
L.W.945;52 M. 999; 31 Or. L. J. 273; Ind. Rul. 
(1930) Mad. 201 ^ 617 
Attachment—Absence of attachment, efiect of, on 


sale. See Orvin PROCEDURE Cove, 1908, O. XXI, 
R. 54e 369 
Award. See Crvin PRoCEDURE Cope, 1908, O. XXI, 
R. 54 ETO 369 
Balragis. See HINDU Law 413 


Beaker and customer—Current account—Suit on 

overdraft——Limitation—Limitation, Act 1908, Sch. I, 
Art 60. 

In the case of a current account between a 
banker anda customer each increase of the over- 
draft cannot be treated as a separate loan from the 
date of which limitation must be calculated. 
© Article 60 of Sch. Iof the Limitation Act, is not 
applicable to asuit by a banker against a customer 
on an overdraft. © BENGAL NATIONAL Rask Lp. v. 
JATINDRA Nata, 33 0. W.N. 412: 56 O. 556; A.L. R. 
1929 Cal. 714; Ind. Rul. (1930) Cal. 181 741 
Benamidar—Right to sue—Swit to enforce agree- 

ment—Real owner unwilling to sue—Maintain- 

ability of suit. ` 

A benamidar cannot enforce specific performance 
of an agreement to sell where the real owner is not 
willing to enforce the agreement. R Maune SAN Da v. 
Mauna Osan Tua, 7 R. 797; Ind. Rul. (1930) Rang. 134; 
A. 1. R. 1930 Rang. 130 806 
Bengal Estates Partition Act (V of 1897), ss, 

5, 6,. 37, 38, 84, 111, 119—Proccedings for 
separation and partition of  estates— Costs, 
apportionment of—Orders of Deputy Collector 
under ss. 87 and 88--Appeal. to Collector, whether 
lies—Order set aside by Collector—Civil suit, 
maintainability of. 

Where an application is made toa Collector for 
separation of the lands of certain estates and for 
partition of the estates and proceedings are drawn 
up declaring the estates to the underseparation and 
also to be under partition under the Estates Parti- 
tion Act, the case falls within the purview of s. 6 
and not within s. 84 of the said Act and the costs 
under ss. 37 and 38 of the Æct are to be levied pro- 
portionately on allthe proprietors of the estates. 

The Colleetor has no jurisdiction to entertain an 
appeal from an order passed by a Deputy Collector 
under 88. 37 and 38 of, the Estates Partition Act. 

An order passed by a Collector on appeal from an 
order passed by a Deputy Collector under ss. 37 
and 38 of the Estates Partition Act does not fall 
within the scope ofs. 119 ofthe said Act, and can, 
therefore, be questioned in a Civil Court C Hem 
CHANDRA v. SARADALA Datta, 56 C. 1079; Ind, Rul. 
(1930) Cal. 187; A. I. R. 1930 Oal. 265 747 
———— $8. 90, 119— Bihar and Orissa Board of 

Revenue Act (I of 1918), 5. 6 (1)—Civil Procedure 

Code (Act V of 1908) s. 11j—Revenue Board's 

power to review iis orders—Jurisdiction of Civil 

Court to question order of Revenue Board—Iistaics 

Partition Act, scheme of. 

Under s. 6 (1) of the Bihar and Orissa Board of 
Revenue Act, I of 1913, the Board of Revenue may 
review its orders if it considers that there are 
suffieient reasons for doing so. The jurisdietion of 
the Board to grant a review is not confined to such 
matters as newly discovered facts which could not 
with the exercise of due diligence have been disclosed 
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at the original hearing by the party making the ap- 
plication for review. " 

When a final order under the Estates Partition Act 
of the Commissioner or the Board has been received 
by the Collector it is his duty to give the several 
proprietors possession of the separate estates allotted 
to them and his action in so doing cannot be question- 
ed ina Civil Court. T 

Orders of the Board of Revenue passed under s. 113 
ofthe Estates Partition Act cannot be challenged in a 
Civil Court. à ; . 

The scheme of the Estates Partition Act is to 
provide a special machinery under the Revenue 
‘Authorities for effecting partitions and that machi- 
nery is quite separate and apart from that of the 
Oivil Courts. Jt provides a system of tribunals from 
the Deputy Collector to the Board of Revenue with 
exclusive jurisdiction subject to the express pro- 
visions of the Act which alone permit the inter- 
ference of the Civil Court, Pat RAMPAHADUR SINGH 
s Kersnava Prasan SINGH, 8 Pat, 820; Ind. Rul. (1930) 
Pat, 152: A. I. R. 1930 Pat. 130; 11P. L. T. 494. 456 
— — — ss, 111, 119. See BENGAL ESTATES PARTITION 

Act, 1897, ss. 5, 6, 37, 38 747 
——— — $.119. See BENGAL ESTATES PARTITION ACT, 

1897, s. 90 456 


Bengal Land Revenue Sales Act (XI of 1859); 
ss. 13, 14, 53, 54—Sale of separate share of estate 
— Purchaser's rights—Sale of estate—Re-purchase 
by co-proprietor — Incumbrances — Construction 
of Act. 

Where a sharein a touzi is sold under the pro- 


- visions of s. 13 or s. 14 of the Bengal Land Revenue 


Sales Act, XI of 1859, the purchaser acquires the 
share subject to all incumbrances. 

A suit by an usufruetuary mortgagee who has been 
dispossessed, for recovery of possession is governed 
by the twelve years’ rule of limitation and not by 
the six years’ rule. 

Any co-proprietor purchasing an estate sold for 
arrears of Government revenue, re-purchases it subject 
to all its encumbrances existing at the time of sale 
even if the purchaser is a non-defaulting proprietor 
and the encumbrances were made by defaulting pro- 
prietors. : 

The rule of equitable construction is not applicable 
to anexceptional piece of legislation like the Bengal 
Land Revenue Sales Act Alof 1859. Therefore, if 
a case falls within s. 53 or s. 54 of the Act, those 
sections must have operation, however inequit- 
able it may be to give effect to those sections. Pat 
Kasur Lau v. NURUL Hao, A. I. R. 1920 Pat. 209; 8 Pat, 


569; Ind. Rul. (1930) Pat 162; Il P.L. T. 569 466 
Bengal Regulation (V of 1893), s. 15. See 
SoxrBAL PARGANAS Act, 1855, s 2 473 


Bengal Tenancy (Vill of 1885), ss. 8. 48— 
Sub-lease by raiyat—Properties, in lease and sub- 
lease not exactly identical—Tenancies, whether co- 
extensive—Lease by raiyat holding at fixed rate— 
S. 48, applicability of. . 

Where B took a settlement of properties X and 
Y from A for a rental of lis. 41-4-U and sub-let 
properties X and Z to C for a rental of Ks 272, but 
the properties Y and Z were included for a purpose 
unrelated to the substantial contract betwecn the 
parties in each case and were so infinitesimal in 
value that their effect on the financial arrangement 
was, and was intended to be, nil: i 

Held, that the tenancies were really co-extensive and 
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if B was an under-raiyat, s. 48 of the Bengal Tenancy 
‘Act would apply and B could, not recover more than 
Rs. 66-0-0 as annual rent from C. i 

If a raiyat leases his holding thelessee will be 
an under-raiyat within the meaning of s. 48 of the 
Bengal Tenancy Act irrespective of whether the 
raiyat holds at a fixed rent or at a variable rent. 
Pat Fakir Monammap v. SAKINA, 10 P. L. T. 369; A. I. 
R. 1929 Pat. 372; Ind. Rul. (1930) Pat. 145;9 Pat. ze 

44 
—— ss. 30 (b), 35—Enhancement of rent— 
Quality of land, whether can be considered —8. 35, 
scope of--Duty of Courts to be just to landlords. 

Whether the land is. good or bad has nothing 
whatever to do with the question of enhancement 
of rent under s. 30 (b) of the Bengal Tenancy Act, 

Section 35 of the Bengal Tenancy Act docs not 
give the Courts an unrestricted discretion to de- 
prive the landlords of ‘what is justly and properly 
due to thein. : 

Thougha Court may be generous to the tenant it 
must at the same time be just to. the landlords. 
Pat NIRYAL Kumar v. GAURI PRASAD Sinen, A. I. R. 
1929 Pat. 318; 10 P. L. 1, 388; Ind. Rul, (1930) Pat. 
172 - 476 
——— 88. 85 (2), 159, 167, 170 (3)— Creation of 

under-tenancy without registered deed or lundlord's 

consent—Sale of holding—Under-tenant, whether 
. entitled to make deposit. : 

The interest ofan under-raiyat whose tenancy is 
not created by a registered instrument or with the 
consent.of.the landlord is one, not void but only 
voidable at a sale for arrears of rent, provided it 
does not contravene the provisions of s. 85 (2) of the 
` Bengal Tenancy Act, and! an under-raiyat holding 

such a tenure is, therefore, entitled to make a deposit 
under s. 170 (3) of the Bengal Tenancy Act when the 
landlord puts up to sale the holding of the occupancy 
rüiyat under whom he holds. C BaADARADDIN 
MANDAL v. Nazir Hossain, 56 ©. 1064; A.I. R. 1930 
Cal. 163; Ind. Rul (1950) Cal. 184 744 

Ss. 184, 185— Limitation Act (IX of 

1908), s. I14—Suits under Bengal Tenancy Act— 
Applicability of s. 14, Limitation Act—‘Good 

faith’, whether question of fact—Burden of 

proof. f E 

Section 18! of the Bengal Tenancy Act does not 
exclude the application of s, 14 of the Limitation Act 
to suits, appeals and applications governed by s. 184. 
. Whether a person was prosecuting a suit in good 
faith or bad faith is a question of fact. 

The question on whom the burden of proof should 
fall is of very little importance when evidence has 
been gone into by both sides. C SATI PRASAD Garoa 
y. GOBINDA CHANDRA, A I. R. 1929 Cal. 325; 33 O. W. 
N. 227; 56 0. 805; Ind. Rul. (1930) Cal. 161 673 
Berar Allenated Villages Tenancy Law, 1921, 

ss. 47, 74, 75— — Permanent tenant—Liffect of 
- ‘Forcible dispossession. : | 

iZeld,on the construction of ss. 47,74, 75 of the 
Berar Alienated Villages Tenancy Law, 1921, that 
a person who, being a tenant, is forcibly dispossess- 
ed, i.e., ejected otherwise than in accordance with 
law, is still a tenant holding land within the terms 
ofs. 47, and if his possession goes back toa dato 
previous to the 1st June, 1895, he must be deemed to 
be a permanent tenant of such land. P C SADASHEO v. 
Virgona, A. I. R.1930 P. C. 28; Ind. Rul. (1930) P. C. 
39; 26 N. L. R, 108; 58 M. L. J. 257; 31 L. W. 568: 13 
N. L. J. 29 É 231 
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Berar Land Revenue Code, 1896, s. 206-(2)— 
Sale of property $n auction by Official Receiver 
—Pre-emption, right of, whether exists. 

A right of pre-emption is not taken away by the 
fact that the property sold is the property of an 
insolvent andis sold in an auction by an Official 
Receiver. N KzsHEO v. PANDURANG, A. I. R. 1929 Nag. 
353; Ind. Rul. (1930) Nag. 111 655 
Bihar and Orissa Board of Revenue Act (| of 

1913), s. 6 (1). See BENGAL Estates PanTITIOR Act, 

1897, s. 90 456 


Bombay Civil Courts Act (XIV of 1869), s. 
28-A—Succession Act (X of 1865) and Probate afd 7 
Administration Act (V of 1881)—Power of District 
Judge to transfer cases to Sub-Judge acting as 
District Judge—Investing Judge of subordinate Court 
with powers of District Court, effect of—Five 
executors—Majority to concur in acts—Three 
refusing to act—Remaining two competent to apply. 
for probate—Citations to executors refusing to act 
or any of them whether necessary—Will alleged 
tobe invalid—Probate, whether can be granted. 
Where a Sub-Judge is empowered by a notificas 

tion issued under s.78-A of the Bombay Civil Courts 

Act to exercise the jurisdiction of a District Judge 

or District Court, asthe case may be, under the 

Succession Act, 1865, and the Probate and Ad- 

ministration Act, 1881, he is not merely a delegate 

and his jurisdiction is not confined to non-contentious 
cases. 

Jt is competent to a District Judge to transfer ap- 
plications for grant of probate to a Subordinate 
Judge who is invested with powers of a District 
Judge under s. 28-A of the Bombay Civil Courts Act. 

Where there are five executors under a Will 
which requires that they ‘unanimously or by a majori- 
ty "can do certain acts, but three of them refuse to 
act, ibis competent'for the remaining two executors 
to apply for probate of the Will. 

Inthe matter ofanapplieation for grant of pro- 
bate, itis not necessary to issue specific and indivi- 
dual itations to executors who have declined to act . 
under the Will. . : 

The fact that itis alleged that certain portions 
of the Will areinvalid and that certain bequests are 
null and void does not debar à Court from granting 
probate of the Will : these questions must be litigated 
in a regular suit. S HorCHAND v. Navatral, Ind. Rul. 
(1930) Sind 45; A. I. R. 1930 Sind 91 173 


Bombay Court of wards Act (I of 1905), ss. 7, 
23, 27. See ARBITRATION ACT, 1899, 5.14 : 164 


Bombay Land Revenue Code (Act V of 1879), 
S. 7 S— Provincial Insolvency Act (V of 1990), s. 28 
(5)—Civil Procedure Code (Act V of 1908), s. 60 
—Land Acquisition “Act (I of 1894), s. 81— 
Occupancy land held on restricted tenure— 
Mortgage without sanction of Collector, whether 
valid—Occupancy, whether vests in Official assignee 
— Compensation for acquisition paid to person 
other ' than owner, without notice—Right to recover 
money by suit. ' 

Section 73 of the Bombay Land Revenue Code 
which prohibits a transfer of an occupancy held on 
restricted tenure without the sanction ofthe Collec- 
tor is not confined to an absolute and out-and-out 
transfer but applies to a transfer of an interest 
in the occupancy, such as a mortgage.. 

Such an occupancy not being transferable cannot 
be sold in execution of a decree and accordingly 
does not vest inthe Official Assignee. 
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If such land is acquired under the Land Acquisi- 
tion Act after the adjudication of the ownerasan 
insolvent and compensation is 
other than the Official Assignee of the estate of the 
insolvent, without notice to him, he has a right 
under s. 31 of the said Act to file a suit to recover 
the money from the payee. S DHARAMDAS THAWARDAS 
v. SomaBJI P. Dusasy, Ind. Rul. (1930) Sind 60; A. I R. 
1930 Sind 75 876 
British Indian Currency, See PARTNERSHIP 488 


Buddhism, essentials and proof of. See Wit 796 
Building contract. 394 


Bundelkhand Land Alienation Act (I! of 1903,’ 
ss. 4, 9, 10, 16—Mortgage by conditional sale— 
Government Notification making parties members 
of agricultural tribe—Validity of  mortgage— 
Remedies of mortgagee—Power to sell—Power to 
foreclose—Transfer of Property Act (IV of 1882), 
s, 67 (a;—Collector's decision under s. 9 (1), finality 
of. 

A mortgage by way of conditional sale was execut- 

ed onthe 27th June, 1912. Some months after the 

mortgage was executed, Government issued a Noti- 
fication under s. 4 ofthe Bundelkhand Land Aliena- 
tion Act, IL of 1903, making the tribe to which 
both parties tothe mortgage belonged an agricul- 
tural tribe for the purposes ofthe said Act. The 
suit was dismissed by the  Munsif on the 
ground that under s. 10 of the said Act the 
condition of conditional sale was void and this 
being eliminated, there was no mortgage The suit 
was remanded by the District Judge on appeai nnd 
after someinfruetuous proceedings before the Col- 
lector and the Board, the Munsif passed a decree for 
sale. The District Judge heid that s.16 (1)of the 

Act prevented a decree for sale from being opera- 

tive and held that such a decree could not have 

been passed. Onappealtothe High Court: 

Held, (i) that 8.9 of the Act was not applicatle as 
“the mortgage was asimple mortgage between mem- 
bers of the same tribe; 

(îi) that since s.9 was not applicable s. 10 of the 
Act wasalso inapplicable; 

(iti) that the mortgagee was entitled, at any rate, 
to a decree for foreclosure. 

Per Boys, J —lf a mortgage comes within ss. 6 and 
9 and is thereby declared to be within the mischief 
contemplated by the Act,s.16 is applicable. Ifthe 
mortgage does not come within ss. and 9, it has 
not been declared to be within the Act and the mis- 
chief contemplated by the Act and s 16 is not ap- 
plicable. 

Per Ashworth,J.—An order under s. 4 of the Act allow 
ing the Local Government to determine what persons 
are to be deemed to be agriculturists must be deemed 
to have retrospective etiect. 

If a Collector decides that he has no jurisdiction 
toact under s. 9 (l) and revise a mortgage, the High 
Court cannot question his decision. A KALIKA PRASAD 
v. AJUDHIA PRASAD, A. 1. R. 1929 All. 421; (1929) A. L 
J. 448; Ind. Rul. (1930) AIL 9,51 A 7&0 211 


Burma EXcise Act (V of 1917;— Opium Act (I of 
167481. ss 9 (c), 14, 15, 16—Evidence Act (I of 1872), 
Ss. 26, 146, 138—Excise Officer, whether ‘Police 
Officer'—-Admission to Excise Oxficer, admissibility 
of—Rules as to search, whether apply to scizures— 
Seizure in  transit—Non-observance of rules— 
Validity of conviction. 


See CONTRACT 
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An Excise Officer appointed under the Burma 
Excise Act of 1917, is not a Police Officer and 
anadmission made to him is not inadmissible in 
evidence. 

Section 16 ofthe Opium Act applies to searches 
made under ss.14 and 15 of the said Act and not 
to seizures of opium in transit. Seizure of opium 
in transit need not, therefore, be made in accord- 
ance with the rules for searches under the Criminal 
Procedure Code. 

When an article to be seized ison the move and 
has no locale it may be impossible to get witnesses 
of the locality to witness its seizure. 

Dictum—_Though persons who make a search 
illegally may render themselves liable to be sued 
for damages, the illegality of the search does not 
affect the question whether the person whose house 
was illegally searched has committed an offence if 
property which cannot legally be possessed, is 
actually found during the search. R Maune SAN 
Myr v. Exprror, 7 R. 771: Ind. Rul. (1930) Rang. 91; 
31 Cr. L. J. 303; A. J, R. 1930 Rang. 49 715 
Burma Laws Act (Xill of 1898), s. 13. See 

BunarzsE BUDDHIST Law 705 


Burmese Buddhist Law—Divorce—Single act of 
assault, whether sufficient ground for divorce— 
‘Cruelty’, meaning of. 

A single assault bya husband on the wife, which 
was provoked by the wife, isnot a sufficient ground 
for the granting of a divorce toa wife on any 
terms, when the character and habits of the husband 
are not of a nature to suggest any likelihood of a 
repetition of the offence. 

The word ‘cruelty’ is not interchangeable with the 
term ‘physical violence’ Cruelty really depends on 
the state of mind of the person inflicting pain 
rather than the actual infliction of pain. Hence, 
if an assault is regarded asa single act of cruelty, 
the assault mustin itself be such as to warrant the 
assumption that the person committing it was indiffer- 
ent to, or pleased with, the pain he was inflicting. 
R Maune Kywe v. Ma Tar Try, 7 R. 790; Ind. Rul. 
809 

Husband and wife—Suit by wife in respect 
of joint debt—Succession Certificate, whether 
necessary. 

Under the Burmese Buddhist Law husband and 
wife are partners and on the death of the husband the 
wife can, inher capacity as a surviving partner, 
maintain a suit inrespect of a debt jointly due to 
them without obtaining any Succession Certificate or 
Letters of Administration. R Daw Ywet v. Ko Tua 
Hrur, 7 R. £06: A, I. R. 1929 Rang. 306; Ind. Rul. 
(1930) Rang. 135 807 
Inheritance—Children of younger brother or 

sister, whether exclude children of elder brother or 

sister. 

Under the Burmese Buddhist Law of inheritance 
though a younger brother or sister would exclude 
an elder brother or sister, children of a younger 
brother orsister would not exclude children of an 
elder brother or sister, when the deceased leaves no 
brother or sister surviving him. 

Under the Burmese Buddhist J.aw when the heirs 
are all related in the same degree tothe propositus 
they inherit each in his own right and not hy 
representation, and, therefore, each shares equally 
with all the others. R Ma Kin v. Mause Po Myrr, 7 
R.811; Ind. Rul, (1930) Rang. 136; A.I, R. 1930 
Rang. 59 908 
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Inheritance—Payin, what constitutes— 
Partition between step-parent .and step-child— 
Respective shares—Authority of Manukye. 

Under the Burmese Buddhist Law payin is not 
restricted io property acquired during the former 
martiage but includes property acquired after the 
termination of the first marriage and before the 
date of the second marriage. 

In the case of payin property on a partition between 
the step-parent and step-child three-fourths go 
to the children by the first marriage and one-fourth 
to the step-parent. 

Where Manukyeis not ambiguous other Damma- 
thats do not require to be referred to. R Ma Nwa 
v. Ma Sar Da, 7 R. 578; A.I. R. 1929 Rang. 253; Ind. 
Rul. (1930) Rang. 102 774 


Orasa child—Death of eldest child in infancy 
—Younger child, whether becomes orasa—Joint 
living with parent, whether essential. 

Under the Burmese Buddhist Law if the first born 
child dies before attaining the age of majority, the 
eldest child who reaches an age at which he or she 
would be able to take the place of the father or mother 
in case of death would be regarded as orasa. 

Joint living with the parent and active assistance 
in his or her duties is not an essential condition for 
the acquisition of the status of orasa. R Ma AYE 
Yuin v. Ma Mr Mr, 7 R. 569; A. I. R. 1929 Rang. 365; 
Ind. Rul. (1930) Rang. 106 778 


———Pongyi—Swit by heir of founder of kyaung 
toevict pongyi, maintainability of—Onus of proof 
—Kyaung, nature  of—Estoppel of  licensee— 

. Evidence Act (I of 1872), s. 116. 

Though s. 116 of the Evidence Act might prevent a 
person who has come into possession of a kyaung by 
license of another from denying the latter's title to the 
possession of the kyaung at the time that he entered 
into possession under the license, it would not prevent 
the licensee from asserting that the license is not 
revokable and that the licensor has noright to turn 
him out. 

A pongyi placed ina kyaung by the representa- 
tives of the founder of the kyaung would be regarded 
as having been properly installed and would not be 
liable to be evicted at the whim and pleasure of 
those who placed him in the Iyaung. 

Once akyaung has been built and offered to a 
pongy? it cannot be regarded asan ordinary piece of 
immoveable property which can be occupied by alay- 
man, bought, sold or otherwise treated like ordinary 
commerical property ; it becomes extra commercium. 

When a pongyiis installed ina kyaung and he is 
shown to have remained in that kyaung for a period 
of many years, any layman who claims the right to 
turn him out has got to prove thatright very strict- 
ly. RU. AHDEIKSA v. Ma San Mr, 7 R. 617; A, I. R. 
1930 Rang. 29; Ind. Rul. (1930) Rang. 115 787 


— ——— Sale of immoveable property to monk, 
validity of—Rules of Vinaya, effect of— Contract 
Act (LX of 1872), ss. 11, 28— Burma Laws Act 
(XIII »f 1898), s. 18. 

Held by the Full Bench (Rutledge, C. J., and Maung 
Ba, J., dissenting), that a sale of immoveable pro- 
perty to a Burmese Buddhist monk is not void on 
the ground that a monk is prohibited by the rules of 
the Vinaya from entering into such pecuniary trans- 
actions. 

The rules laid down by the Vinaya and its com- 
mentaries cannot be treated as ‘law’ except to the 
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extent that they are recognised by s.12 of the Burma 
Laws Act, that is, in cases where the Court has to 
decide any question regarding succession, inheritance, 
marriage or caste or any religious usage or institu- 
tion and a Buddhist monk is not, therefore, dis- 
qualified from entering into such pecuniary relations 
by ‘law’, in the sense in which that term is used in 
S. 11 of the Contract Act. e 

A contract entered into for a secular purpose by 
a monk is not in itself forbidden by law, or of such 
a nature that, if permitted, it would defeat the pro- 
visions of any law, Nor isit immoral or opposed *to 
public policy, R U. PYINNYA v. Maune Law, 7 R. 677; 
A. I. R. 1929 Rang. 354; Ind. Rul: (1930) Rang 81 

705 
Calcutta High Court (Original Side) Rules, 

Chap. 35,r 29. See WILL 570 
Calcutta Improvement Act (V of 1911),5. € 

(3) (a). See LAND Acquisition Act, 1694, s. 73 (1) 

737 

Calcutta Municipal Act (HI of 1923), ss. 418, 
421—Order directing desiruction of arlicle— Onus 
of proving that article is intended for human con- 
sumption— ‘Prosecution’, meaning of —BEvidence Act 

(I of 1872), s. 114 —Presumption regarding ghee. 

Section 418, cl. (2), Caleutta Municipal Act, puts 
the burden upon the accused to prove that the 
article is not intended for human consumption in 
à case of prosecution under the chapter, but it does 
not indicate that in all other cases the onus will 
be upon the Corporation to prove that it is intended 
for human consumption. 

Court isentitled to take for granted, when it is 
not denied, that ghee is an article intended for 
human consumption. It ispossible that it can be 
employed for remote or extraordinary purposes but 
the ordinary presumption, that ghee is intended for 
human consumption is not a presumption of law 
but.a supposition based on common: sense when 
there is no assertion to the contrary. . 

Per Graham, J.— Ghee comes within the definition 
of food as given in s. 3 (31), Calcutta Municipal 
Act, and is ordinarily used for human consumption. 

The word "prosecution" used in s.418, sub-s. (2), 
does not necessarily connote prosecution for an 
offence, and where it ds intended to be so used it 
is usual to state so in plain terms. Prosecution in 
its wider or more general sense means a proceed- 
ing by way of indictment or information, and as 
used in s. 418 (2), Calcutta Municipal Act, it may 
include such proceedings as those taken under s. 421 
of the Calcutta Municipal Act. C DAULAT Ram v. 
CORPORATION OF CaLouTra, A. T. R.1929 Cal. 283; 49 
C. L. J. 502; 31 Or. L. J. 280; Ind. Rul. (1930) Cal. 145 

561 
Calcutta Smail Cause Court Rules, r. 43. See 
ARBITRATION ACT, 1899, ss. 2, 4 574 


Cattle Trespass Act (| of1871), s. 22—Com- 
pensation, whether can be awarded when no specific 
claim made—Fine under s. 22, legality of—Sentence 
in default of such fine, whether can be passed. 

No compensation can be awarded under s. 22 of 
the Cattle Trespass Act for loss caused by seizure 
of cattle unless the complainant makes a specific 
claim about it. 

A Magistrate is not competent to pass a sentence 
cf imprisonment under s 22, Cattle Trespass Act 
in default of payment of compensation N RAMDULAREY 
v, MANOHAR, 31 Cr. L. J. 278; Ind. Rul. (1920) Nag. 
121; 26 N, L. R. 158; A. I. R. 1920 Nag, 149 .665 
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C. P. Courts Act (| of 1917), s. 9—Civil Pro- 
* cedure Code (Act V of 1908), s. 151, O. XLVII, 
v. 1—Reference on question of law—Judge disposing 
of case, whether necessary party—View 
reversed by higher tribunal, whether good ground 
for review—S. 151, scope of —Remew not permissible 
under O. XLVII, r. 1—Court, whether can reverse 

decision under s. 151. 

An application for execution was dismissed on the 
ground ihat the proper remedy of the applicant 
was to proceed by way of regular suit and not by 
way of application. The applicant filed a 
regular suit. By that time this view of the law 
was Altered bya Full Bench and the suit was dis- 
missed on the ground that the proper remedy was 
by way of application. The plaintiff applied for re- 
view of the order passed on his first application: 

Held, by the Full Bench, that there was no ground 
for granting a review either under O. XLVII, r. I, 
Civil Procedure Code, or under the inherent powers 
of the Court. : 


It is not necessary under s. 9 of the O. P- 
Courts Act that the Judge who is disposing of 
the case should be a member of the Bench for the 
decision of which a question of law is: referred. 


Section 151 of the Civil Procedure Code does not 
enable a Court to follow the procedure laid down 
in O. XLVII, where the conditions under whith 
review can be granted are not satisfied and to grant 
a review ofa final order where it is not permissible 
under the provisions of O. XLVII, r. lof the Civil 
Procedure Code. M SITARAN v. KANIRAM, A. I. R. 
1929 Nag.251; Ind. Rul. (1930) Nag. 89 57 


C. P. Municipalities Act (I1 of 1922), s. 199— 
Municipal bye-law— Continuing breach —Sentence. 
The words ‘every day after the first’ in s. 199 

of the O. P. Municipalities Act must be interpreted as 

every day after the first day to which the con- 
vietion relates. 


A fine of Rs. 50 for a breach on a partigular 
date, of a bye-law framed by a Municipal Committee 
under the Act and Rs. 5 for the subsequent days on 
which the offender persisted in the breach is legal, even 
though the breach of the bye-law was first com- 
mitted ona day previous to that for which there 
is actually a conviction. NY” Secrstary  MUNIOIPAL 
COMMITTEE, Nacrur v. YgNKA KHATIK, A. I. R.1929 
Nag. 360; 31 Or.L. J. 197; Ind. Rul. (1930) Nag. 96 

64 


C. P. Tenancy Act (l of 1920), 5. 5 —Absolute occu- 
pancy holding—Right of son, whether vests by birth— 

S 5, scope of. 

A son hasno vested right by his birth in the absolute 
occupancy holding of his father in the Central Pro- 
vinces. Section 5 ofthe O.P. Tenancy Act of 1920, 
provides merely for the rights of succession to the 
absolute occupancy holding after tbe tenant has died; 
it does not make all the incidents of a joint Hindu 
family applicable to an occupancy holding during 
the life-time of the tenant. N RauapPa v. Baru SAHER, 
Ind. Rul. (1930) Nag, 117 661 


s. 49, scope of— “To occupy any portion of 

sir land as proprietor,” meaning of 
The words “to occupy any portion of his sir land, 
asa proprietor” in s. 4Y of the U.P. Tenancy Act 
mean to enjoy the proprietary rights in any portion 
ofsirland. N Nacona v. A. V. ZiNCARDE, A. I R. 
1929 Nag. 338; Ind. Rul. (1930) Nag 86; 26 N.L. R. 
16 54 
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C. P. Tenancy Act—1920—concld, 


S, 89—- Surrender by some co-tenants, when 
valid. 
A surrender by some of the co-tenants ofa hold- 

ing cannot operato as such even of their undefined 

share in the holding and the remaining co-tenants 
are in such a ease entitled to remain in possession of 
the entire holding. 

But if the surrender in question is made by them 
in the ordinary course of management of the joint 
holding for their benefit as also for that of their co- 
tenants, the surrender is binding on the remaining 
co-tenants. N GAJADHAR v. MEGHRAJ, A.I. R. 1930 
Nag. 8; Ind, Rul. (1930) Nag. 71; 26 N. L. R. 130 39 
Charge. Sec TRANSFER or Property Act, 1882, s. 100 

81 

Charitable and Rellgious Trusts Act (XIV of 
1920), s. 7-—Civil Procedure Code (Act V of 
1908), s. 115—Order of District Judge giving advice 
or direction to irustee under Act XIV of 1980, 
whether open to reviston—Jurisdiction in revision, 
exercise of. 

The High Court has power, under s.115, Civil 
Procedure Code, to revise an , order passed by a 
District Judge under s. 7 of the Charitable and 
Religious Trusts Act, XIV of 1920. 

The fact that the l.egislature has not imposed 
any penalty on the trustee for not following the 
advice given is no ground for the District Judge 
to refuse to give his advice or direction or for the 
High Court not to substitute its own opinion or 
advice in revision where it finds that the advice 
given by the District Judge is entirely unsuitable. 

The High Court will not, however, correct in 
revision à mere error of judgment. A MOHAMMAD 
ABDUL Waurb Kian v. RADHA Krsuus, (1929) A. L. J. 
911; A I. R. 1929 All. 581; Ind. Rul. (1930) All. 139: 
51 A.957 267 


Chinese Customary Law —Mortgage by widow of 

Chinese Buddhist, when binding on deceased's estate 

— Necessity for loan. 

The widow of a Chinese Buddhist, who is de facto 
administratrix of her deceased husband's estate, has 
power to borrow money for necessity, i. e., for the 
purpose and benefit of the estate, and a mortgage 
executed by her to secure such advance is a valid 
mortgage binding on the property ofthe deceased 
comprised therein; it is wholly immaterial, for this 
purpose, whether the widow is by the Chinese Custo- 
mary Law excluded from succession and has a right 
merely to maintenance out of her late husband's estato. 
PC Bon Kw v. Piru or S. K. R. S. K. R, ALR. 
1930 P. C. 26; Ind. Rul (1970) P. C. 41: 8 R. 177; 58 
M. L. J. 178; (1930) M. W. N. 149; 31 L W. 576 P. C. 

233 
Chota Nagpur Encumbered Estates Act (VI of 

1876),5.12 (a)—Mortgage by proprietor without 

sanction of Commissioner, whether enforceable 

against ‘mortgagor personally. 

Though a mortgage created without the previous 
sanction of the Commissioner by a person to whom 
the possession and enjoyment of his property has 
been restored under the circumstances mentioncd in 
the first and third clauses of s. 12 of the Chota Nag- 
pur Encumbered Estates Act, cannot bo enforced 
against the property under the terms of the Act, it 
is open to the mortgagee to enforce against the 
mortgagor the personal covenant to re-pay the money 
borrowed. pat Batuakunp Sanay v. BHAGWAT 
Narayan SINGI, A I. R. 1929 Pat. 575; 8 Pat. 212; Ind. 
Rul. (1930) Pat. 143; 11 P. L. T. 258 367 


` 
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Chota Nagpur Tenancy Act (Vl of 908), s. 46 
(4)—Under-raiyat -Denial of landlord's title—Suit 
for ejectment—Jurisdiction of Civil Couri—Proper 
remedy of landlord. 

A landlord sued in the Civil Court to eject an 
under-raiyat. The suit was decreed by the trial 
Court on the ground that the defendant had in- 
curred forfeiture as he had denied the plaintiff's 
title. The lower Appellate Court held that the 
suit, being one to eject a tenant, did not lie in the 
Civil Court. On second appeal : i 
` Held, that under s. 46 (4) of the Chota’ Nagpur 
.Tenaney Act the remedy of the plaintiff was by 
way of an applieation within three years after the 
expiration of the period for which the lease was 
granted, to the Deputy Commissioner to put the 
plantiff in possession, and the suit was not maintain- 
able. Pat Sira Masur v. Karti Mopr, A. I. R 1929 
Pat. 577; Ind. Rul. (1930) Pat. 169; 11 P. L. T. 438 


473 
—— — — ss. 46 (4), 1398-A— Lease by raiyat for 
indefinite period—Suit for ejectment of lessee-- 

Jurisdiction of Civil Court. 

No suit for the ejectment of an under-tenant by 
his immediate landlord lies in the Oivil Court 
under s. 139-A read with s. 46, sub-s. 4, of the Chota 
Nagpur Tenancy Act, 1908, even in cases where the 
lease or tenancy is not for any specific term. 

Where no specific term is fixed in a lease, by a 
raiyat, of land which is subject to the Chota Nagpur 
Tenancy Act, the maximum time fixed by the 
Statute, namely, five years, must govern the case 
-and the raiyat can within three years of the ex- 
piry of the five years, apply to the Deputy Com- 
missioner for recovery of possession from the under- 
raiyat. Pat Jyortrmoy MANDAL v. BANAMALI PATAR, 
10 P.D. T. 661; A. I. R. 1929 Pat. 635; Ind. Rul. 
(1930) Pat. 104 328 


Civi! Procedure Code (Act XIV of 1882), s. 211 
—Decree for possession of immoveable property and 
mesne profiis—Period for which mesne profits 
allowed — Construction of decree—Basis for assessing 
mesne profits—Defendant’s liability limited to 
profits actually received by him. 

In a suit brought on the 6th September, 1904, 
claiming possession of immoveable property and 
mesne profits, a decree was passed by the Subordinate 
Judge of Nadia on the 30th June, 1906, to the effect 
“That the claim of this suit be decreed with costs 
and mesne profits." The said decree was finally 
affirmed by the Privy Council on the 6th February, 
1917. The decree-holders filed an application for 
execution of the saiddecree onthe 10th April, 1918, 
in the Court of the Subordinate Judge of Nadia. They 
asked for possession of the lands, and delivery of pos- 
session was made to them on the 13th February. 
1919. They further asked the Court to determine 
the amount of mesne profits which they were entitled 
to receive from the defendants from the date of the 
institution ofthe suit up to the date of the delivery 
of possession : 

Held, with reference to the period for which the 
mesne profits had been decreed by the trial Ccurt, 
that having regard to s. 2!1, Civil Procedure Code, 
1x82, the decree-holders were entitled under the 
decree, to mesne profits down to the date of delivery 
of possession, namely, the 13th February 1919. 


Land belonging to three families of semindars in’ 


the following shares, to wit, Kundu, 6 annas share, 
and Roy and Mookerji,5 annas share each disappeared 
under the Ganges. Onits reappearance the Govern- 
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pe * 
ment took possession, under the belief that theland 
was an accretion to their property, and they let it in 


'putnito one Srish. Subsequently the Kundu zemin- 


dars applied to the Collector, claiming that the land 
in question was their property. Their claim was 
allowed, and the Kundus (though entitled only to a 
Six annas share) were thus put in lawful possession 
of the whole of the land which had come out of the 
Ganges, and they continued Srish as a tenafBt upon 
the land. Later on, the two other zemindar families, 
Roy and Mookerji, who had aright to a 10 annas 
share in the land, brought a suit for the recovery of 
the land and mesne profits against (inter alia) the 
Kundus and their putnidar,the said Srish,the latter be- 
ingfound to be the person in actual possession. The suit 
was decreed, against all the defendants, in the follow- 
ing words:—“That the claim of this suit be decreed 
with costs and mesne profits.” On an application 
by the decreo-holders for the ascertainment of mesne 
profits in execution, the question arose as to the 
basis on which the mesne profits were to be com- 
puted, so far as the liability of the Kundu defendants 
was concerned: : 

Held, ona construction of the decree in question, 
that it was not a proper joint and several decree 
against the Kundus and Srish, and. that, having 
regard to the definition in s, 211, Civil Procedure 
Code, 1882, the Kundus were only liable for what 
they actually themselves received, namely. for the 
rent of the land which they got from. Srish, their 
putnidar. The decree not being one for joint and 
several liability, the mesne profits claimable from 
the Kundu defendants could not be taken upon the 


calculation of what Srish got out of the land. PO- 


Goroupas KUNDU v. Kumar Hemenpra Kumar Roy, 50 
C LJ. 369; A I.R 1929 P. O. 300; 34 ©. W. N. 89: 
^6 T. A. 290; Ind. Rul. (1930) P. O 61; 31 L. W. 7: 32 
Bom. L. R. 148: 58 M. L. J. 74: 51 C. 1(P. C) 525 
Civil! Procedure Code: (Act V of 1908). See 

ARBITRATION Act, 1899,s.14 | 164 


—*—_ Plaintiff failing to prove his case, whether 
can rely upon admission and. facts proved by defend- 
ants—Dismissal of suit on technical grounds, 
whether proper. $ 
A suit should not ordinarily be dismissed on 

technical grounds. . i 
A plaintiff who fails to prove all the facts alleged 

by him may obtain a decree, if the facts pleaded by 

the defendant and found by the Court show him to 

be entitled to it. N GAJADEAR V. MEGHRAJ, A. I. R. 

1930 Nag. 8; Ind. Rul. (1930) Nag. 71; 26 N. L. R. ne 

3 


s. 2 (12)—Mesne profits—Mode of, ascertain- 
ment—Land planted with indigo by wrong-doer 
—Owner of land, when entitled to profits on basis 
of more profitable crops which land was capable of 
producing—Rental. test, when inappropriate. 

The test set by the statutory definition of ‘mesne 
profits’ in s. 2 (12), Civil Procedure Code, is clearly 
not what the owner of the property has lost by his ex- 
clusion, but what the wrong-doer hasor might reason- 
ably have made.by his wrongful possession. What 
the owner in suchacase might or would have made, 
if he had had -possession, can only be relevant as 
evidence of what the wrong-doer might with reason- 
able diligence have received. 

Appellants, owners of an indigo factory, were in: 
wrongful possession of respondents’ agricultural land 
which they (appellants) utilized in growing indigo 
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for the purposes of their factory. The question 
being as to the basis upon which mesne profits 
should be ascertained in respect of such land : 

Held, that although the land was, in fact, planted 
with indigo, the growing of indigo by the appellants 
(who were the owners of the adjacent indigo factory) 
was for their own special purpose, and, therefore, 
the respendents (the owners of ‘the land) were not 
entitled merely to the indigo profits. As the land 
was found to be capable of producing more profitable 
crops, such as sugar cane, wheat, tobacco, etc., and 
as ordinary farmer would have grown these 
valuable crops, the mesne profits should be calculated 
upon the basis of the more profitable crops which 
the land was capable of producing and for which it 
was admittedly adapted. The true test, in all such 
cases, must be what the ordinary prudent agriculturist 
would have grown. 

Ordinarily, no doubt, the rental value of the land 
would be the measure of the profits for which the 
person in wrongful possession of the land would be 
liable, where he had merely let the land out to others 
on rent. But when (as in the present case) the 
wrong-doers cultivated the land themselves, the 
rental test would be inappropriate, the defini- 
tion of mesne profits (in s. 2 (12) Civil 
Procedure Code, 1908), clearly making the cultivation 
profits the primary consideration in sucha case. 

Judgment ofthe High Court, Patna, affirmed, on 
different grounds. P C Harry KEMPSON Gray v. BHAGU 
Muay, A. I. R. 1930 P.O. 82; Ind. Rul. (1930) P. O. 76; 
(1930) A. L. J. 128; 31 L. W. 425; 34 O. W. N. 257; 
32 Bom. L. R. 525; 7 O. W. N. 303; 58 M. L. J.215 
(P. O.) 540 
s. 4, O. XXI, r. 50 (2)—Decree against firm 

—Application for execution against alleged 

partner—Scope of  enquiry—Defences open— 

Defendant being ward under Court of Wards Act of 

another province, whether good defence—Local 

Acts, authority of—U. P. Court of Wards Act 

(IV of 1912), operation of. . 

Ina proceeding under O. XXI, r. 50 (2), Civil 
Procedure Code, in which a decree obtained against 
a firm in its firm name is sought to be executed 
against an alleged partner of the firm, the question 
is one of general liability and not merely whether 
the party sought to be charged with is a partner 
or not, and the litter cau raise all proper defences. 

The fact that the party sought to be charged with 
isa ward underan Act passed by the Local Legis- 
lature of another province is not, however. a good 
defence inasmuch as such an Act does not alter the 
status of a ward or his capacity to contract, and 
can have no force outside the jurisdiction of its own 
Legislature. 

No Local Legislature can prescribe procedure for 
any Court beyond its territorial jurisdiction, and 
any Act passed by a Local Legislature for its own 
Courts cannot be enforced beyond those territories. 
C CHHATTOO Lan v. NARAINDAS BawNnaTH Prasan, 56 
O. 704; A. I. R. 1930 Cal. 53; Ind Kul. (1930) Cal. 115 

‘ 4 








03 
s.9. See RIGHT oF BURIAL 775 
— se. 10, 115—Order deciding that trial of 


case should proceed—Revision —'Case', meaning of 

—Order under s. 10, Civil Procedure Code, whether 

open to revision. 

An order merely directing that thc trial of a case 
should proceed does not decide a ‘case’ within the 
meaning of s. 115, Civil Procedure Code, and is not 
open to revision. 
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Per Mukerji, J.—The question whether the trial 
of a particular suit or the trial of a particular issue 


' should go on or should be stayed is no question on 


the merits of the ease, and the decision of that 
question cannot be said to be a decision cian issue 


jn the cuse. A Bar Kmisuxa v. Ram KISHUN, A. I, R. 
1929 All. 957; Ind. Rul. (1950) Ali. 81; (1920) A.L. J. 
235 97 

s. 11—Res judicata—Adrerse findings 


against’ successful party, whether operate as res 

judicata. 

A finding against a party to a suit cannot operate 
as res judicata where the decree is not basea upon 


it butis made in spiteof it. A ABHEY RAM v. JHANDA, 
(1929) A.L. J, 1100; A. I. L.1929 Ali. 910; Ind. Rul. 
(1930) All. 86 102 


s. 11—Res judicata— Suit for redemption—: 
Successive suits, competency of —F inding in previcus 
suit for redemption whether res judieata— Matter 
mot urged in previous suit, when constructively in 

issue—- Heard. and finally decided’, meaning of. 

So long as a right to redeem subsists, more than 
one suit for redemption may be brought and though 
the decree in the previous suit or suits has re- 
inained inoperative, any finding arrived at as to 
the amount due on the footing of the mortgage is 
conclusive and operates as res judicata unless it 
can be shown that under the terms of the mort- 
gage there has been an accrual of interest or some 
other charge has arisen during the intervening 
period. 

A matter which ought to have been made a 
ground of defence in the previous suit but was not 
made so must be considered to be a matter that 
was constructively in issue and though it cannot 
be said to have been heard and finally decided yet 
it will be deemed to have been heard and finally 
decided. L Jar Drap v. Hansax,Ind Nul. (1930) Lah. 
160; A. I. R. 1930 Lah. 423 180 


$.11—Section not exhaustire— General princi- 
ples of law analogous to those of res judieata- - 

Decision as to relationship of parties dn procecdings 

for Lettere of Administration under Probate and 

‘Administration Act, 1881, whether res judicata in 

subsequent suit for declaration of title and possession. 

Section 11, Civil Procedure Code, 190%, is not ex- 
haustive of the circumstances in which an issue is 
ves judicata, and the plea of res judicata still re- 
mains, apart from the limited provisions of the 
Code. 

The rule of es judicata, while founded on 
ancient precedent, is dictated by a wisdom which 
is for all time. Though the rule of the Civil Pro- 
cedure Codo in India may be traced to an Inglish 
source, it embodies a doctrine in no way opposed 
to the spirit of the law as expounded by the Hindu 
commentators who include the plea of a former judg- 
ment among those allowed by law. The application 
of the rule by the Courts in India should, therefore, 
be influenced by notechnieal considerations of form, 
but by matter of substance within the limits allowed 
by law. 

Oa the death of one N, intestate, in November, 
1909. rival applications were made in 1910 hy D, 
on the one hend, and G and B, on the other, fer the 
grant of Letters of Administration to her estate 
under the Probate and Administration Act of 
1881. The proceedings being contentious were tried 
as a suit by the Subordinate Judge, and the deter- 
mination of the question turned entirely upon a 
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pure question of fact, namely, whether the claimant 
D was, as the sisters son of the deceased N's 
husband, the nearest heir of N. The Subordinate 
Judge decided in favour of D, to whom Letters of 
Administration were granted on the 20th August, 
1912, and he obtained possession of the property. 
This decision was upheld by the High Court on 
appeal In November, 1921, tho present suit was 
brought by the plaintiffs (who derived title through 
the rival claimants G and B), on the allegation that 
D was not in the relationship to N which had been 
found in the former proceedings, and consequently 
was nother heir, but that Gand B were entitled to 
the property of the deceased N as her nearest heirs, 
and praying accordingly for possession of the proper- 
t 


Code, 1908,in terms may not be applicable, the 
plaintiffs’ suit was nevértheless barred, upon general 
principles oflaw analogous tothose of res judicata, 
. by reason of the previousdecision as to the relation- 
ship of the parties in proceedings under the Probate 
and Administration Act, 1881 P C KALIPADA Dev. 
DwIJAPADA Das, A. I. R.1930 P. C. 22; Ind. Rul. (1930) 
P.0.24; (1930) A.L J. 70; 31 L. W. 182; 34 O. W. 
N. 201; 32 Bom. L. R. 505; 7 O. W. N. 119; 51 C L. 
J. 142; 58 M. L. J. 171; (1930) M. W. N 355 200 


————— s,11, Expl. lIV—Morigage  swit—Puisne 
mortgagee with paramount title impleaded as puisne 
mortgagee—Omission to setup paramount  title—- 
Res judicata--Setting up such title but not proving 
it, effect of. 

A sold a portion of his holding to B and then 
mortgaged the entire holding to C. He again mort- 
gaged to B that portion of the holding which had 
not been sold to B. C instituted a suit to enforce his 
-mortgage impleading B as a puisne mortgagee. B 
filel a written statement asserting his prior purchase 
but did not appear at the trial. An ex parte decree 
for sale was passed and C purchased the holding 
at the sale. B subsequently sued C for recovery of 
possession of the holding on tho basis of his prior title 
by purchase : 

Held, that the suit was not barred by the rule of 
res judicata. . 

Das, J.—As a general rule a paramount title 
cannot be drawn in controversy in a mortgage action. 

But ifa defendant in a mortgage suit sets upa 
paramount title and without objection goes to trial 
upon that issue, neither party can afterwards say 
that the issue was irrelevant. i 

Where a plaintiff inamortgage action alleges a 
distinct case in his plaint in derogation of the 
priority which may be claimed by the defendant and 
seeks in his suit to displace that prior title and 
postpone it to his own, it is incumbent upon the 
defendant to establish his priority: and if he fails to 
do so, ho will not be allowed to try that question in 
& subsequent suit of his own. 


There is no rule of law, however, that a defendant 
being a subsequent incum brancer or the purchaser of 
the equity of redemption is bound toset up as defence 
that he has alsoa paramount title. lfin sucha suit 
he does not invite the Court to decide the question 
of bis priority he will not be precluded from rais- 
ing the question of his priority in a suit ofhis own. 
Pat SADHU BRHERA v. DIBAKAR Tarar, 10 P.L. T. 645; 
A. I, R. 1929 Pat. 678; Ind. Rul, (1930) Pat. 129; 9 Pat. 
539 353 
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————S. 11, Expl. IV scope and meaning of —Matter 
which ought to have been made ground of attack or 
defence, determination of—Previous suit for posses- 
ston of land already given in lieu of maintenance— 
Subsequent suit for land in lieu of maintenance— 
Res judicata. 

The doctrine of constructive res judicata, which 
finds expression in Exp!.1V tos, 11, Civil Procedure 
Code, not only declares, that a matter which might and 
ought to have been madea ground of attack or defence 
shall be deemed to have been a matter directly 
and substantially in issue, but also implies thatethe 
matter shall be deemed to have been decided 
against the party who omitted to raise it. In other 
words, the result of the omission is that there 
would be not only a constructive issue in the suit, 
but also a constructive decision on that issue, 
against the party failing to set it up. 

The question whether any matter ought to have 
been made a ground of attack or defence in a pre- 
vious suit must depend on the facts of each case. 

One 8 brought a suit against It for the recovery 
ofa specific plot of land on the allegation that the 
defendant had given him that land in lieu of 
maintenance and had subsequently dispossessed 
him. Tha suit was dismissed. Subsequently the 
plaintiff brought a suit seeking to prove his right 
to maintenance and in the event of his establishing 
that right to be given in lieu of mainfenance a 
plot of land liable to payment of certain amount of 
revenue : 

Held, that the second suit was not barred by the 
rule of res judicata as the plaintiff was not bound 
to put forward his second claim as a ground of 
attack in the former suit. L PARSHOTAM SINGH v. 
BALWANT SINGH, A. J, R. 1929 Lah. 872; Ind. Rul. 


(1930) Lah. 236; 12 Lah. 99 428 
———— sS. 11, EXpl. IV—Suit on mortgage— 
Defendant impleaded as legal representative of 


nortgagor—Omission to set up paramount title—Res : 


judicata—‘Might and ought—Matiers adjudication 

of which is as discretionary, whether within 

Fxpl.IV. | 

The plea ofres judicata in respect of a paramount 
title cannot be set up against a person who happens 
to be a party in a mortgage suit in a different capacity 
unless the paramount title has been expressly the 
subject of controversy and there has been an actual 
decision in respect of it. 

A person who isimpleaded ina mortgage suit as 
a legal representative of the mortgagor is not 
bound to set up any paramount title which he may 
have in the property as a ground of defence and 
omission to raise his paramount title in defence 
will not, therefore, debar him from setting up liis 
title in a subsequent suit, under Expl. IV to s.11, 
Civil Procedure Code. 

A matter the adjudication of which is not com- 
pulsory but depends upon the discretion of the 
Court trying the suit, cannot be said toa matter 
which ‘ought to have been made a ground of defence’ 
within the meaning of s. 11, Expl. IV, Civil Procedure 
Code. OS.MzuprALIv. S. WaravaT HUSAIN Kuan, 
Ind Rul. (1920) Oudl 53; A. I. R. 1930 Oudh 97; 70. 
W,N.25 277 
——-——— 5 11,0. ll, r. 2— Decision between co-defend- 

ants, when res judicata—Tests—Several alienations 

by widow—Suit to set aside sale—Previous suit to 
set aside another sale—Subsequent suit, whether 

barred. under O. II, v. 2. 


es 
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5 A decision as between co-defendants cannot be 


ves judicata under the provisions of s. ll of the 
Code of Civil Procedure unless it was necessary to 
decide an issue between them in order to grant relief 
to the plaintiff. : 

A suit by a reversioner to seb aside a sale by a 
widow is not barred under O. IT, r. 2, Civil Pro- 
cedure Code, because the plaintifi did not claim the 
relief if aprevious suit brought by him against the 
same defendant to set aside another sale under a 
separate sale-deed,as the sales being different the 
causgs of action in which they are included must also 
be necessarily diferent. N GOVIND v. JANKIBAI, A.J, 
R. 1930 Nag. 3; Ind. Rul. (1920) Nag. 73; 26 N. L.R, 
121 44 

s. 11, O. ll, r. 2—Suit by mother for herself 
and minor son for maintenance—Decree in favour 
of minor son for maintenance till atiaining 
majority —Later suit by son for maintenance, whether 
barred. 

The mother of an illegitimate Sudra claimed main- 
tenance for herself and her minor son who was 
impleaded as a co-plaintiff. lt was alleged in the 
plaint that the son was entitled to a share in the 
family property and that arrangement for his main- 
tenance must be made. The Court gave maintenance 
at & small rate to the minor till he attained 
majority. here was no issue or finding as to the 
minor's general right of maintenance : 

Held, that a subsequent.suit by the son for a share 
in the properties or in the alternative for maintenance 
was not barred either by s, llor O. H, r. 2, Civil 
Procedure Code, M RATHINASABAPATHI ODAYAL v. 
GOPALA Opayar, 29 L. W. 696; A. I. R. 1929 Mad. 545; 
$6 M. L. J. 673; Ind. Rul. (1930) Mad. 142 - 126 


— ———— ss. 11, 47, O. XXI, r. 16—Decree—A ppli- 
“cation for execution by assignee decree-holder— 
Omission to object to validity of decree—GSubsequent 
suit to set aside decree—Res judicata—Main- 
tainability of suit-—8. 47, Civil Procedure Code, 
application of. 

Omission onthe part of the judgment-debtor to 
object to the validity of the decree on receipt of 
notice under O. XXÍ,r. 16, Civil Procedure Code, 
will notpreclude him from  agitating the question 
inaregularsuit subsequently brought. 

Section 47, Civil Procedure Code, is limited to cases 
where the satisfaction of the decree as distinguished 
from the validity of the decree itself is in question. 
The test to be applied in determining whether a 
suit is barred under s. 47, is whether the re- 
lief claimed by the plaintiff aims at some- 
thing which refers to discharge or satisfaction of 
the decree, assuming it isa good decree or whether 
the relief claimed is one which, ifgranted, will nul- 
lify the decree altogether. A Ram CHARAN Sanu v. 
Sanrk RAM Sanu, Ind. Rul. (1930) All. 190; 52 A. 217 

702 

— ——— $. 20 (c)—Suwit for money due under 
contract—J urisdiction. 

A suit for money due under a contract may be 
instituted in a Court within the local limits of 
whose jurisdiction the contract was made though 
payment isto be made elsewhere under the contract. 
N MOHANLAL v. ABDUL RAHIM, Ind. Rul. (1930) Nag. 
123; A. I. R. 1930 Nag. 90 667 


—— —— s. 24 (4)—Small Cause Suit before Sub- 
Judge, transfer of, to Court of Disirict Munsif, 
competency of—Small Cause Suit, value of subject- 
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matier of, being higher than Small 

jurisdiction of District Munsif, effect of. 

An order of transfer passed under sub-cl. (4) of 
s. 24, Civil Procedure Code, cannot invest a Court 
not having Small Cause jurisdiction with one; nor 
could such an order enable a Judge having Small 
Cause Jurisdiction up to a particular limit to try 
asa Small Oause suit a suit exceeding that limit. 

Therefore, a Small Cause Suit on the file of a Sub- 
ordinate Judge’s Court cannot be transferred under 
s. 24, Civil Procedure Code, tothe file ofa District 
Munsif's Court where the Small Cause jurisdiction 
of the latter is less than the value of the subject- 
matter of the Small Cause suit. M MURUGESA Mupa- 
LIAR v. Davva Venkata KEsavuLU Cnetty, 29 L. W. 
810; A. I. R.1929 Mad, 513; 56 M. L. J. 649; Ind 
Rul. (1930) Mad. 177 481 
——— S: 47. See Crvin PROCEDURE Cops, 1908, 

s.11 702 

s, 52 (2)—“Such property”, meaning of— 

Part of deceased's property disposed of by judgment- 

debtor—Arrest of judgment-debtor, 

Section 52 (2), Civil Procedure Code, applies only 
when no property of the deceased is in possession 
of the judgment-debtor and he fails to satisfy the Court 
that he has duly applied such property of the 
deceased as is proved to have come into his posses- 
sion. Therefore, where the judgment-debtor has 
failed to account for a part of the deceased's property, 
he cannot be proceeded against personally if there is 
still left sufficient property in the hands of the 
judgment-debtor to satisfy the decree. 

I'he words "such property” atthe beginning of 
s. 52 (2), Civil Procedure Oode, do not mean “pro- 
perty of which attachment issought." L BHAGWATI 
v. MADAN Mouan, Ind Rul. (1930) Lah. 193; 31 P. L, 


Cause 








R. 29; A. I. R. 1930 Lah, 354 289 

S. 60. See DBounavy Lanp Revenue CODE, 
1879, s. 73 ; 876 
- - S, 60—Compensation for forest dues in 


respect of jagir land—Exemption from attachment 

— Pensions Act (XXIII of 187 1}, ss. 8, 11. 

A sum payable to a person by the Government 
as compensation forforest dues inrespect of jagir 
land taken over by the Government for forest pur- 
poses is not exempt from attachment as it is not 
a pension within the meaning of s. 11 of the 
Pensions Act buta grant of money or land revenue 
within the meaning of s. 3of the said Act. 

Where such a sum is payable to a Hindu in respect 
of a joint family property it can be attached in exe- 
cution of' a decree against his father's assets in his 
hands even if the sum fell due for payment only after 
the death of the father. N Nariman MARWARI v. 
RAJE CHAINSINGE, Ind. Rul, (1930) Nag. 120; A. I. R. 
1930 Nag. 134 f 664 
————— s. 60—Immoveable property, what is— 

Mutwallis share in income of wakf property—- 

Atiachment and sale. 

The right of a mutwalli under the terms of a wakf- 
nama to acertain share of the income of the wakf 
property after defraying the expenses is not immo- 
veable proparty. Such an income, being future, 
fluetuating and uncertain is not liable to attachment 
and sale under s. 60, Civil Procedure Code. C 
TlABIBULLA v. JOGENDRA Natu, A. 1. R. 1929 Cal. 352; 
33 C. W. N. 282; Ind. Rul. (1930) Cal. 191 751 


S. 60—0bjectiou that property is not saleable 
—Omission to raise such objeetion before sale, 
ejfect of. i 
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A judgment-debtor who might have raised objections 
prior to sale asto his property being exempt from 
attachment and sale under s. 60, Civil Procedure Code, 
but who has refrained from doing so,hasno right 
after the sale has been carried out, to prefer an 
objection that the property sold was not legally sale- 
able. L Jrra SINGH v. Ganpat Rar, Ind. Rul. (1930) 
Lah. 207; A. Y. R. 1930 Lah. 106 303 
———-§. 60 (c)—Attachment—House of agri- 

culturist situated in village, whether exempt from 

attachment. : 

A house belonging to an agriculturist and occupied 
by him is exempt from attachment and this exemp- 
tion would apply both to his house in the village 
and to his hut in the field, if he has one. R Ma 
E. Sg v. Ma Bok Sos, 7 R 766; Ind. Rul. (1930) Rang. 
105; A. I. R. 1930 Rang. 129 777 


s. 91, Sch. Il, para 18. See ARBITRATION 


Aor, 1899, ss. 2, 4 574. 
S. 99, O. ll, r. 7. See ARBITRATION a 


: 1899, s. 14 

——— s. 100. 
See OusTOM 291 
See EVvIDENOE Act, 1872, s. 114 730 


— —— s 100—Punjab Courts Act (VI of 1918), 
s. 41—Second appeal—Appeal heard by Court not 
competent to hear—Second appeal, if les. | 
Where a Court not competent to entertain and 

decide an appeal does so, the decision of that Court 

is clearly contrary to law and a second appeal is 
competent from the decree of that Court. L BUDH 

Sınan v. Bupa Sina, Ind. Rul. (1930) Lah 258 722 

s, 100 —Punjab Courts Act (VI of 1918), s 41 
—Second appeal—Finding of fact—Wrong onus— 
Interference. i 
A finding of fact based on legal evidence cannot 

be disturbed insecond appeal and the fact that the 
onus was wrongly placed makes no difference where 
the parties have led all the available evidence. 

L Amar Das v. JALI, Ind. Rul. (1930) Lah. 217; A. I. R. 

1930 Lah. 677 . 377 

—— ——-$.100, O. XLI, r. 1—T'wo cross-appeals by 
plaintiff and defendant from decree in one 
suit—Consolidated second appeal, whether competent 
—Dismissal of appeal on merits, effect of, on 
decree of trial Court. . : 
If two appeals filed by the contending parties 

from a decree in one suit are decided adversely to 

one ofthem, a consolidated second appeal can be 
filled by him from the decrees in the appeals ac- 
companied by copies of the decrees and judgments 
of the appeals. ] : 
When the lower Appellate Court delivers a judg- 
ment dismissing an appeal and passes a decree the 
decree from which the appeal is preferred is con- 
firmed, provided the Appellate Court has dealt 
judicially with the matter of ‘the suitand has not 

dismissed the appeal for want of prosecution. N 

SuEoRAM v. HIRAMAN, å. I. R. 1929 Nag. 229; 25 N. 

L. R. 183; Ind, Rul. (1930) Nag. 97 .. 64i 

ss. 100, 101—Second appeal—Finding of 
fact—Construction of documents—Interference, 
The plaintiff based his claim, to relief on the 

ground that the lands in suit were included in a 

purchase made by his father at an auction sale held 

by the Court for arrears of road cess. The ques- 

' ion whether thelands passed to the auction-pur- 

chaser turned solely upon an interpretation of 

various documents, namely, entries ina register 
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maintained under the Land  Registratio& 
Act; sale proclamation; order of the Court direct- 
ing the Nazir to put the purchaser in posses- 
sion of the property; and the description of the 
property in the Schedule appended tothe sale pro- 
clamation : 

Held, that the finding of the first Appellate 
Court, based upon such documents, as to whether 
the particular property in suit passed, io the 
auction-purchaser, was not, in the true legal 
sense, a finding of fact at alland was not, there- 
fore, final. As the whole of the rélevant evidence 
inthe matter was documentary, and the documents , 
themselves constituted the foundation of the rights 
claimed by the plaintiff, the right construction of 
these documents wasa question of law which the 
High Court was not precluded by ss. 100 and 101, 
Oivil Procedure Code, 1908, from considering in 
second appeal. P C AMIRUDDI GAZI v. MAKHAN Lat, 
A. I. R. 1930 P. C. 83; Ind. Rul. (1930) P. O. 50; 34 
C. W. N. 285; 32 Bom. L. R. 520; 51 O.L. J. 162; 58 
M. L. J. 218; 31 L. W. 561 (P. O.) 514 


—————— s. 104, O. XLI, r. 23, O. XLII, r. 1, (a), 
(u)—Order of remand.on appeal from order 
returning plaint, whether appealable—Amendment 
to 0. XLIII, v. 1 (u), object of. 

Where the Court of first instance returned a plaint 
for presentation to the proper Court and on appeal 
the Appellate Court reversed the decision of the 
first Court and remanded the case to that 
Court for trial purporting to do so under O. XLI, 
r. 23, Civil Procedure Code: 

Held. that the order of remand was not appealable 
to the High Court. 

The object of the amendment introduced by the 
Allahabad High Court to O. XLIII, r. 1, cl.. (u), Civil 
Procedure Oode, is to provide for an appeal from 
orders ofremand which, though justifiàble, do not 
come within the four corners of O. XLI, r.23, 
Civil Procedure Code. It was not intendedto provide 
for, a second appeal from orders from which no second 
appealis otherwise allowed. A Mort DAL v. NANDAN, 
A. I. R. 1930 All. 122; Ind. Rul. (1980) All. 161; (1930) 
A. L. J. 454 545 


s. 104 (1) (f), O. XX, r. 18, Sch. Il, para. 
20—Arbitration—Award without intervention of 
Court dividing agricultural land and other 
property—4A pplication to file award—Jurisdiction 
of Civil Court—Order returning application for 
presentation to proper Court—Appeal—Punjab 
Land Revenue Act (XVII of 1887), s. 158 (2) (xvii). 
Under the Punjab Land Revenue Act, 1887, the juris- 

dietion of Civil Courts is maintained as regards ques- 

tions of title, but in all other questions arising in 
connection with the partition of an estate including 
the actual partition by metesand bounds they are 
debarred from going into them and have no juris- 
diction to do so. Therefore, Civil Courts have no 
jurisdietion to entertain an application for making 
an award made without the intervention of the 

Court a rule of the Court, where the award does 

not decide any question of title but simply divides 

agricultural land and other moveable and  im- 
moveable property according to admitted shares and 
it isnot possible to separate the part relating to 
agriculturalland from the rest of it. 

An orderreturning an applieation for making a 
private award à rule of Court, for presentation to 
the proper Court on the ground that the Court had 
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no jurisdiction to entertain it, isan order refusing 


‘to file an award within the meaning of s. 10! (1) (f), 


Civil Procedure Code, andis, as such, appealable. L 

LACHEMAN Das v. JAIMNI Das, Ind. Rul. (1930) Lah. 

201; A. I. R.1930 Lah. 418 300 

——— — s.105, 0. IX, r. 13, O. XLI—Order setting 
aside award, and posting case for trial, whether cam 
be challenged in appeal against decree—' A ffecting 
the dedision of the case’, meaning of —ÁAppeal against 
ex parte decree—Scope of enquiry. 

An order of a Court setting aside an award of an 
arbitgator and deciding that the case should be tried 
by the Oourt isan order afiscting the decision of 
the case within the meaning ofs 105, Oivil Proce- 
dure Code, and is, therefore, liable to be challenged 
in appeal against the decree. 

In an appeal from an ex parte decree the authority 
of the Appellate Court is not confined to the investiga- 
tion of the cause of non-appearance; it has power 
to consider whether the decree is against the record 
or against law. C Bama Oraran Das v. GADADHAR 
Das, A. I. R. 1929 Cal. 322; 56 O. 21; Ind. Rul. (1930) 
Oal, 163 $ 675 


s.105, O. XXil, r. 9, O. XLII, r. 1 (k)— 

"Suit", meaning of—Order refusing to set aside 

abatement of appeal—Appeal. 

The word “suit” in O XLHI,r.1 (k), Civil Proce- 
dure Code, does not include an appeal and no 
appeal lies aginst an order refusing to sst aside the 
abatement of an appeal made by the Court in the 
exercise of its appellate jurisdiction. CG Akkas MIA 
v. ABDUL Aziz BEPARI, 49 O. L. J. 538; 330. W.N. 
881; A. I. R. 1929 Cal. 532; Ind. Rul. (1930) Cal. 148 

ý 564 

— — ss. 105 (2), 151—Failure to appeal from 

order of remand—Inherent power of High Court to 
disagree with finding of lower Appellate Court. 

The High Court can under its inherent powers, to 
prevent an obvious injustice, refuse tobe bound by 
a finding in aremand order ofa Subordinate Court 
even though the party aggrieved by that finding ‘has 
not preferred an appeal against it. A KALIKA PRASAD 
v. AJUDHIA PRASAD, A. I. R.1929 All. 421; (1929) A. 
L. J. 448; Ind. Rul. (1930) All. 99; 51 A. 780 211 

S. 109 (c)—Leave to appeal to Privy Council 

—Substantial question of la&v’—‘Otherwise fit.’ 

Where the question involved in a case is whe- 
theron the findings of fact arrived atin the case 
one particular Article of the Limitation Act applies or 
some other and there is no serious divergence of 
judicial opinion on the point, the case cannot be 
said tobe a fit one for appeal to His Majesty in 
Council. L MUNICIPAL OOMMITTEE, LAHORE v. MAYA 
Ram, Ind. Rul. (1930) Lah. 250; 31 P. L. R. 17 506 


S. 110— Appeal tə Privy Council—Value 
of subject-matter of suit in Court of first instance 
—Whether interest or mesne profits subsequent to 
institution of suit can be added. 

In the first part of s.110, Civil Procedure Code, 
1908, in the expression “the amount or value of the 
subject-matter of the suit in the Court of first 
instance must be ten thousand rupees or upwards, 
and the amount or value of the subject-matter in 
dispute onappeal to His Majesty in Oouncil must 
be the same sum or upwards,” the word “and” 
means "and" and cannot be read as "or", so that 
enon on the two conditions has to be separately fal- 

ed. 

In computing for purposes of the above section, 
the value in the Court of first instance, neither 

e 
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interest nor mesne profits from the date of the 
institution ofthe suit to the date of the decree of 
the first Court, can be added. P © Gutpivapa Max- 
GAMMA v. MADDIMAHALAKSHMAMMA, A. I. R, 1930 P. O. 
44; Ind. Rul. (1930) P. 0.49; 31 L. W. 292; 34 O. W. 
N. 235; 32 Bom. L. R. 517; 51 C. L. J. 168; 58 M. L. 
J. 184; 53 M. 167; (1930) M. W. N. 193 P. C. 513 
——— S. 110—Suit for account—Some charges 
found, rest negatived—Appeal and memorandum 
of objections—Entire dismissal of suit—Leave to 
appeal to Privy Council—Decree of High Court, 
whether indivisible one or separate—Valuation 
of appeal—'Decree of affirmance', meaning of. 

In a suit for an account against certain trustees, 
eight specific charges of malversation were alleged 
and without taking a general account, the Stbordi- 
nate Judge held that two charges were proved and 
that the other six failed. The defendant filed 
an appeal in respect of these two claims 
and the appeal was allowed in the High Court. 
The plaintiff filed a memorandum of cross- 


‘objections relating to the other six items and that 


was dismissed in toto. The ground of decision in 
both cases was that there was no general liability 
to account and one single decree was passed by the 
High Court. The value of the subject-matter of the 
appeal as different from the memorandum of cross- 
objections was only Rs. 7,000 but the value of both 
together was over Rs. 10,000. On an application for 
leave to appeal to the Privy Council : 

Held, that it was not possible to split the decree 
into two parts and hold that one part was an 
affirming decree and that the other part was a 
reversing decree, and so far as the value of the 
subject-matter of the suit and the appeal to the 
Privy Council was concerned, the provisions of 
8. 110, Civil Procedure Uode, were complied with. M 
SHANMUGASUNDARA MUDALIAR v. RATNAVELU MUDALIAR, 
929 L. W. 623; (1929) M. W. N. 304; A, I. R. 1929 Mad. 
429; 52 M. 521; 56 M. L. J. 476; Ind Rul. (1930) Mad. 


112 16 
— — 5, 114. See BENGAL Estates PARTITION ACT, 

1897, s. 90 456 
————— 8. 115. 


378 
Trusts Act, 1920, 
267 


See ARBITRATION 

See CHARITABLE AND RELIGIOUS 

8.7 

See OivinL PRocEpuRE Cope, 1908, s.10 97 

See Civin PRocEpunE Conr, 1908, O. XXXIV, n. 6 
293 

S. 115—Interlocutory — order— Revision— 

Practice—No injustice or inconvenience—Inter- 

ference, whether proper—Multiplicity of proceedings 

avoidance of, whether justifies interference, 

No revision of an interlocutory order lies as it 
is not a case decided within the meaning of s.115 
of the Civil Procedure Code. 

The practice of the High Courtis not to interfere 
in revision with interlocutory orders which under 
s. 105, Civil Procedure Code, can be questioned in 
appeal, unless non-interference will result in great 
njustice and inconvenience. 

Avoidance of a possibility of multiplicity of pro- 
ceedings is not enough to call for intetference in 
revision. M SAMBHA v. Dasrv, Ind. Rul. (1930) Nag. 
128; A. I. R. 1930 Nag. 51 672 
s. 115-—Loss of document—Sufficiency of 

proof—F'inding of trial Court, whether cam be 

disturbed in revision. 

Whether or not sufficient proof of search for, or loss 
of, an original document, to lay a ground for the 
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admission of secondary evidence, has been given is 
a point proper to be decided by the Judge of the 
first instance and -depends very much on his 
discretion. A conclusion that a loss of a docu- 
ment isnot proved ~is not, therefore, open to revi- 
sion under s. 115, Civil Procedure Code. N PANDU v. 
Berube A. I, R. 1929 Nag, 288; Ind. Rul. (1930) Nag. 

3 


s. 115—Municipal Election—Ballot paper, 
validity of—Order of District Judge, whether open 
to revision. é 
The question whether a ballot paper is valid or 

not is one of fact on which, underr. 12 of the Rules 
for decision of disputes relating to election to local 
bodies, the Judge's order is final and not liable to 
be interfered with under s. 115, Civil Procedure 
Code, by the High Court. M MALLIKHARJUNA v. BUTOHT 
Venxataras, A. 1. R. 1929 Mad. 793; Ind, Rul. (1930) 
Mad. 128 32 


——— s. 115, O. VII, r. 10—Plaint returned for 
presentation to 
representation, competency of—Plaintif, whether 
can be restricted to choice of particular remedy— 
Appeal wrongly held to be untenable—Revision, 
whether lies. 

Where a plaint is wrongly returned for presenta- 
tion to another Oourt, the plaintiff can challenge 
the validity of the order returning the plaint by 
way of appeal even after representing the plaint 
in the latter Court. 

There should be interference in revision, if the 
lower Appellate Court wrongly thinks that an appeal 
is untenable. N RaMoHANDRA "TEJMAL v. MOHANLAL, 
Ind. Rul. (1930) Nag. 124; A. I. R. 1930 Nag. 207; 13 
N.L. J.4 668 


———— s. 115, O. XXXili, r. 1—Pauper application 
—Capacity of plaintiff's next friend or relations 
to pay Court-fee, whether material—Court deciding 
application without applying mind to law and 
realising vital  issue—Material ^ irregularity— 
Revision. 

In dealing with pauper applications the capacity 
of the applicant himself to pay the Court-fee and 
not that of his next friend or relations is to be 
considered. " 

A Court acts with material irregularity in the 
exercise of its jurisdiction if it disposes of a pauper 
application without applying its mind to the pro- 
visions of O. XXXIII, Civil Procedure Code, and 
without realising what the vital issue for deter- 
mination in such application is L SHARAN SINGH v. 
Man Kaur, A.I. R.1929 Lah, 746; Ind. Rul, (1930) 
Lah. 221 381 


s. 132 (1)—Presidency Towns Insolvency 
Act (III of 1909), ss. 36 (1), 87, 90 (1)—Practice 
—Pardanashin ladies—Exemption from appearance 
in Court—Power of Court to order attendance in 
Court and to examine them in Chambers—Insolvency 
Court, powers of. 

Section 132 (1) of the Civil Procedure Code does not 
apply to examinations under s. 36 (1) of the Presi- 
dency Towns Insolvency Act and the Insolvency Oourt 
in a suitable case may summon before it a parda- 
nashin lady who is known or suspected to have in 
her possession any property belonging to the insol- 

ent. : $ i 
A Under s. 132 (1), Civil Procedure Code, ladies who 
according to the customs and manners of the country 
ought not to be compelled to appear in public are 
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e 
exempt from personalappearance in Court, that is, 
from being exposed to the public gaze. They are, . 
however, not exempted from attendance in Court 
and may, therefore, be compelled to come to Court 
ina palkiso long as they donot become visible to. 
the public gazeand may be examined in a private 
room, the public being excluded from and they being 
concealed from the gaze of the examiner, the parties 
and the Solicitors and Counsel. G Inve Bttasroy 
Srnowaet, 33 O. W., N. 681; A. I. R. 1929 Cal..528; 56 
O. 865; Ind. Rul (1930) Oal. 139 $e 635 
—— — S. 141, O. XXI, rr. 71, 84—Auction-purchgser 

failing to deposit 25 per | cent.—Re-sale— 

Defaulting purchasers liability for deficiency— 

Scope of s. 141. 

The Court can order a defaulting purchaser to 
make' up any deficiency in price on re-sale only 
when such re-sale has taken place and deficiency 
has occurred and when the Court is moved by the . 
decree-holder or the judgment-debtor for that pur- 

ose. f 
When the 25 per cent. of the purchase-money is not 
paid by the highest bidder the re-sale should take 
place forthwith. If the saleis not held forthwith 
the defaulting purchaser cannot be held to be liable 
for any -deficiency occurring on a subsequent re-sale. 

Order IX, Civil Procedure Code, does not apply to 
execution proceedings. L Hari SINGH v. SANWAN 
Mat-Gorr CHAND, A. I. R. 1929 Lah. 744; Ind. Rul. 
(1930) Lah. 169 189 
——— ss. 141,151, O. IX, r. 12— Execution of ` 

decree—Ex parte «rder—Power of Court to set 

aside such order—Inherent powers of Court. 

Order IX, r. 13, Civil: Procedure Code, is not 
applicable to execution proceedings. 

An Executing Court may, however, in exercise of 
its inherent powers, set aside an ex parte order 
passed by it under a complete misapprehension of 
facts. A BALDEO PRASAD SHUKUL v. SUKHDEO PRASAD 
SHUKUL, A. I. R. 1929 All. 485; Ind. Rul. (1930) Al. 


108 ° 552 
———— S. 151. 
See C. P. Courts Aor, 1917, s. 9 57 
See Orvit PROCEDURE Cops, 1908, s. 141 552 


$.151—Inherent jurisdiction of Court, extent 
of—Order to be pasted in favour of party if 
sufficient cause is shown—Cause not shown—Inherent 
jurisdiction, whether can be exercised. 

When the law entitles a party to an order in his: 
favour on good cause being shown, the Court can- 
not exercise its inherent power to give that order 
when good cause has not been shown, whether it 
be an order restoring a suit dismissed for default, 
setting aside an ew parte decree, granting extension 
of time for payment of the sum due under a 
foreelosure decree, or granting review of judgment. 

If a Court adopts one of the two lines of authori- 
ties, it willnot be any ground for interference in 
revision unless the Court has acted without juris- 
diction in deciding the case as a result of its accept- 
ance of one of the two views. N  ATMARAMSAO v. 
RaMBHAROS, Ind. Rul. (1930) Nag. 115; A. I. R. 1930 
Nag. 48; 26 N. L. R. 30 659 
—— —— $.151, 0. XXXIII, rr. 2, 3, 8—Plaint filed 

with deficient Court-fee—Plaintiff unable to pay 

additional Court-fee—Power of Court to' allow 
plaintiff to continue suit in forma pauperis— 

Procedure to be followed. 

The Court has inherent power to allow a party to 
continue a suit in forma pauperis, 5 : 

e 
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An application for permission to continue a suit in 
forma pauperis cannot be dismissed merely because 
itis not presented as required by O. XXXIII, r.8, 
Civil Procedure Code. To such a case rr.2and 3 
can have no application. . 

Where a plaintiff applies for continuing the suit 
in forma pauperis the proper thing would be to see 
ifthe plaint disclosesa cause of action and issue 
notice to the opposite side and tothe Government to 
see if the plaintiff is really a pauper unable to pay the 
additional stamp duty. Ifthatis enquired into and 

e found, he should be allowed to continue the suit in 
forma pauperis M KoLLURI SuBBARAO v. KOLLURI 
VENKATARATNAM, 30 L. W. 637; A. I. R, 1929 Mad. 828; 
57 M L.J. 677; Ind, Rul (1930) Mad. 265; 53 2 


——— 0.1, rr. 9,10, O. XXXIV, r. 1— Limitation 
Act (IX of 1908), s. 22—Mortgage suit—Suit by 
some alone of several mortgagees—Others impleaded 
after period of limitation-—Maintainability of suit 
— Procedure. 

Order XXXIV, r.1, Oivil Procedure Code, is ex- 

' pressly made subject to other provisions of the Code 
which include O. I, r. 9 and where itis possible for 
the Oourt todo justice between the parties before it, 

it should do so and should not make O. XXXIV, r. 

l,a ground for dismissing the entire suit 
Where the owners offive-ninths of the mortgagee 

rights instituted a suit within the period of limita- 
tion forrecovery of the mortgage amount but applied 
for impleading theownersof the remaining four- 
ninths only after the expiry of the period of limita- 
tion: 

Held, that the entire suit was not liable to be dis- 
missed notwithstanding the provisions of O. XXXIV, 
r. 1, Civil Procedure Code, but a decree should be 
given to the plaintiffs for five-ninths of the mortgage 
amount. 

Where a suit is brought upon a mortgage without 
impleading the necessary parties and an applicatien 
is subsequently made to implead them in compliance 
with O. XXXIV, r. 1 and O. I, r. 9 and r. 10 
(2, Oivil Procedure Code, the Court should 
add the necessary parties, and after they have 
been added apply s. 22 of he Limitation Act 
to see theresult on the reliof asked for or against 
the parties added. It isnot correct for the Court to 
refuse to adda person as a party merely on the 
ground that if he were a piaintiff his suit would be 
barred. A BALDEO PRABAD v. Buona Nata, A. I. R. 
1929 All. 941; Ind Rul, (1930) AJl 90; 52 A. 134. 106 
————-O fl, r. 2. See CIL Procepurz Cone, 1908, 

8 11 44 


O. II, r. 2 (3)—Suit against agent for money 
had and received—Suit dismissed for want of 
cause of action—Second suit for account, whether 
maintainable—Splitting of claims. | 
Where the plaintiff sued the defendant who 

was the plaintiffs agent, for a specific sum of 

money and interest, as money had and receiy- 
ed to the plaintiff's use but the suit was -dis- 
missed on the ground that he could not sue a general 
agent for a specific sum of money without asking for 
an account, a.dthe plaintiff then brought a suit for 
accounts and payment for the amount found due: 

Held, thatthe causes of action for the two suits 
were different andthe second suit was not, therefore, 
barred under the provisions of O. II,v. 2 (3), Civil 

Procedure Code. A SHIB SINGH v. JoGRAJ SINGH, A. T, 

R. 1930 All. 116; Ind, Rul. (1980) All, 203 827 
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O. V, r. 25—Service by post—Notice sent 
under registered cover—Postman's endorsement 
regarding refusal—Presumption—Evidence Act (I 
of 1872), s. 114. 

Under O. V, r. 25, Civil Procedure Code, it is 
sufficient that the summons is addressed to the 
defendant atthe place where he is residing and sent 
to him by post. 

Where a notice sent by post in a registered cover 
is returned by the Postal Authorities with a note that 
the addressee refused to receive it, there is a pre- 
sumption under s. lli, Evidence Act, that the 
addressee did refuse to receive it and itis for the 
addressee to rebut that presumption. L  Barxay 
RAM v. PRABH Dayar, Ind. Rul. (1930) Lah. 222; 31P. 
L. R. 26; A. I. R. 1930 Lah. 439 382 


—2—-O. VI, r. 17—Amendment of pleadings— 
Written statement—New pleas of fact and law. 
Under O. VI, r. 17, Civil Procedure Code, leave 

to amend pleadings is a matter in the discretion of 

the Court and the Court would ordinarily be justifi- 
ed inrefusing to allow a defendant to amend his 
written statement so as to raise new questions of 
fact after the plaintiff has called all his evidence on 
the issues of fact raised by the written statement 
and hasclosed his case. Butif on the facts appear- 
ing in the plaintiff's evidence a new defence of law 
arises, the defendant may be allowed to raise this 
defence even after the plaintiff has closed his case 
on the facts R SULAIMAN v. Tan Hwi Ya, 7 R. 800; 
Ind, Rul. (1932) Rang. 131; A. I. R. 1930 Rang. 140 
803 

———— 0. VI, r. 17— Suit for redemption—Defendant 
setting up different mortgage—A mendment of suit. 
In a suit to redeem a mortgage, if the defendant 

denies the mortgage set up by the plaintiff, but 

admits that he is holding under a different mort- 
gage, the plaintif may be allowed to amend the 
plaint by adding an alternative relief for redemp- 
tion of the mortgage set up by the defendant in 
case the mortgage set up by the plaintiff is not 

proved. O Bris KrsHoRk v. BENI Prrsuap, 6 O, W. N. 

8&0; A. I. R. 1929 Oudh 483; Ind. Rul. (1930) Oudh 

49 





273 
———— O. VII, r. 10. See Civin PROCEDURE Copy, 
1908, s. 115 668 
—— —— O. IX, r. 13. 
See CIvIL PRocEDURE Cops, 1909, 5. 105 675 
See CiviL PRocEpURE Cong, 1908, s. 141 552 
See PRACTICE 551 
Se» PROVINCIAL INSOLVENOY Act, 1920, s. 5 303 





— O, Xl, r 21—Failure to comply with order 
regarding discovery— Striking out defence, when 
proper—‘Wilful default’, meaning of. 

An order to strike out a defence under O. XI, 
r.21, Civil Procedure Code, should not be made by 
& Court unless the default has been wilful and 
should only be madeas alast resort 

The word “wilfully” means that the act is done 
deliberately and intentionally and not by accident 
or inadvertence but so that the mind of the 
person who does thatact goes with it. L ALLAWADAD 
BANK LTD., LAHORE v. Ganpar Rar A.I R.1929 Lah, 
750; Ind. Rul. (1970) Lah 229; 11 Lah, 209 421 
—— 0O. Xl, r. 21—Order for discovery—D is- 

obedience—Proper penalty. 

Ifa defendant fails to comply with an order for 
discovery of documents his defence may be struck out 
under O. XI, r. 21, Oivil Procedure Code, but the 
Oourt wil not be justified in shutting out all his 
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evidence and allowing him to defend. Pat Cuatrra 
Kumari Devi v, Monan BIKRAM SINGH, Ind. Rul. (1930) 


Pat. 113 337 
O. XX,r. 18. See Civin PROCEDURE CODE, 


1908, s. 104 (1) (f) 300 
———— Q. XXI, r. 16. See. Civiu Procepurs Cops, 
1908, s. 11 ; 702 
— —— O. XXI, r. 50 (2). See CIVIL PROOEDURE 
. Oops, 1908, s. 4. 403 


————— 0. XXI, rr. 54, 64,66 (3), 67—Decree 
based on award—A ward, making amount vealisable 
by sale of properties charged—Decree, whether 
mortgage decree—Sale of properties charged without 
attaehment, validity of—Decree creating charge on 
property—Necessity of attachment—Absence of 
attachment, effect of —Sale—Failure to make formal 
application, effect of —Objection, proper stage for— 

' Omission to motevalue in sale proclamation, effect 
of—Sale proclamation not affixed to all properties— 
Sale, validity of. i 
A decree based ón an award which makes the 

amount found due-a charge on certain properties and 

provides that the said amount shall be realised by the 
sale of the properties charged and in case the entire 
amount is not realised from the sale of the said pro- 
perties the balance should be realised from the other 
properties and person of the debtor, isa mortgage 
decree and in the execution of this decree itis not 
necessary to attach the properties charged before 

bringing them to sale. , 
It is not necessary to attach an immoveable pro- 

perty before putting it up forsale where the decree, 

though not a mortgage decree, creates a charge on the 
property. 

The absence of attachment before sale where it is 
necessary is only an irregularity and does not vitiate 
the sale unless the judgment-debtor can show sub- 
stantial loss to him resulting from want of attachment, 

Omission to make an application for sale under O. 
XXI, r.66(3), Civil Procedure Code, is only an irre- 
gularity, 

-An objection regarding omission to make a formal 
application for sale under O. XXI, r. 66 (2, Civil 
Procedure Code, must bé taken atthe time the pro- 
clamation is issued and cannot be allowed to be 
agitated at a subsequent stage. 

Failure to note the value of the properties in the 
proclamation of sale isa mere‘irregularity and objec- 
tion toit must be taken at the time the proclamation 
is issued. - 

Where properties to be, sold are situate near one an- 
other, ifa copy of the proclamation of sale is affixed 
to one of them there is a sufficient compliance with 
the provisions of O. XXI, r. 54, Civil Procedure Code. 
L MuBAMMAD ABDULLA v. JAMIAT Rar, Jnd. Rul, (1930) 
Lah. 209; A. I. R. 1930 Lah. 685 369 


O. XXI, r. 63—'"The result of such suit," 
meaning of. ? 

The words “the result ofsuch suit" in O. XXI, 
$. 63, Civil Procedure Code, mean the final result of 
ihe civilsuit. 

Certain properties were attached and sold in exe- 
cution of ah Assistant Collector's decree on the 15th 
February, 1927. A third person preferred a claim 
under O. XXI; r. 58, Civil Procedure. Code, and on 
the dismissal ofhis claim instituted a suit in. the 
Civil Court fora declaration of his ownership. "The 
guit was decreed by the Munsif and the Assistant 
Pollector released the attachment, The decree-holdey 
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ed: 

Held, that the Assistant- Oollector oughtto have 
confirmed the saleinrespect of the properties with 
regard to which tke claim had been dismissed. O 
Ram KISHAN v. Kuxpan Lar, Ind. Rulx (1920) Oudh 
84; 7 O. W. N. 213; 14 R. D. 733; A. I. R. 1830 @udh 
265 902 
— O. XXI, rr. 64, 66 (3). 67. See Civip 

PRoczpunE Cops, 1808. O. XXI, n. 54 369 
—— 0 XxXI,r. 66 (2) (6). See Hinnu Law 435 
————— O. XXI, rr. 71, 84. See Civin PROCEDURE 

Conk, 1908, s. 141 . 189 
— O. XXI, rr. 89, 92—A pplication to set aside 

sale— Omission 

time; effect of. 

On.'an application to set aside a sale under O. XXI- 
r. 92 read with r. 89, Civil Procedure Code, which is 
otherwise in order and in time, the omission to im- 
plead the auction-purchaser tillafter the expiry of 
30 days allowed for the application is not fatal to it. 
M Narayana SAHU v. PENTAMMA, 57 M. L. J. 310; 30 L. 
W.276; A I. R. 1929 Mad. 763; (1929) M. W. N. 626; 
52 M. 861; Ind. Rul. (1920) Mad. 263 855 
——-—- O. XXI, r. 90. 

See CIvIL ProcepurE Copr, 1908, O. XXI, n. 54 ETO. 





369. 
See Civiz PrROCEDURE Cope, 1908, O. XLIIT, 2,1 (7) 
658 


L———— O.XXI, rr 90, 92, O. XLIII, r. 1 (J}— 
Mxecution sale—Purchase by decree-holder— 
Confirmation of sale in favour of third person pro- 
duced by judgment-debtor—Objection to ‘such con- 

. firmation by other judgment-debtors within thirty 
days of confirmation, competency of— Confirmation, 
‘validity of. . 
A sale was held in execution of' a decree on the 

90th Apri, 1927, and the decree-holder purchased 

the properties proclaimed for a certain amount. 

Some of the judgment-debtors objeéfed on the 19th 

May. Time' was allewed to them to produce a per- 

son who was willing to bid for more. They pro- 

duced a person on the 2nd Augustand the sale was 
confirmed in favour of this person for a. higher 
amount on the 6th August. The other judgment- 
debtors applied on the 25th August to set aside the 
second sale alleging that it was a collusive trans- 

action: ! * 

Held, (1) that the confirmation of sale in favour 
of the second purchaser was in reality a new sale 
and was vitiated by material irregularity inasmuch 
as it was confirmed on the same day and was not 
conducted in aecordance with law; : . 

(2) that the second set of judgment-debtors were 
not entitled to prefer an appeal under O. XUI, 
r.l (j), Civil Procedure Code,as no objection had 
been specifically allowed or dismissed, but were 
entitled to object to the second sale within thirty 
days of thereof. A BRIJ Kumar LAL SAHU V. JAGDAMBA 
Prasap, A.l. R. 1929 All. 671; Ind. Rul. (1930) All. 
142. 270 
— O. XXI, r. 91—Application under O. XXI, 
r. 91— Limitation— Conversion into suit. 

The mere fact that an application under O. XXI, 
r: 91, Civil Procedure Code, is barred by limita, 


` 4 $ 





x . 
appealed from the Munsif's decree and his appeal 
was allowed with respect to some of the properties. 
The decree-holder, thereupon, applied to the As- 
sistant Collector for confirmation ofthe sale in re- 
spect of the properties regarding which the claim 
had been dismiésed, but his application was dismiss- 


to implead auction-purchaser in — 
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tion is not,in the absence at any rate of any ex- 
planation of the delay, a sufficient reason for 
allowing it to be converted into a suit A Barpro 
Prasap v. SUKHDEO Pnasap, A. I. R. 1929 All. 485; Ind. 
Rul. (1930) All. 168 552 


———— O. XXII, rr. 3, 4, 
Application by legal representative as assignee of 
degeased—Rules as. to abatement, whether applicable 

- —Limitation Act (IX of 1908), Seh I, Arts. 171, 176. 
The rules of the Civil Procedure Code relating to 

abatement on the death of parties are not applicable 

® a person who comes in not as a legal representative 
butas an assignee oftherights of a deceased party 
by a transfer executed by the deceased in his life- 

time. . 

“A obtained a preliminary decree for sale on the 
21st October, 1923. In execution proceedings it was 
held on the 20th January, 1926, that there could be 
nó execution until a final decree was prepared. On 
the same day A assigned her rights under the pre- 
liminary decree to her daughters B and C, On the 
29th January, 1926, A died. Nothing happened till 
the 20th December, 1926, when B applied on the 
basis of the assignment for the preparation ofa final 

decree : S 
Held, that the application was not governed by Art. 

171 or 176 of Sch. 1 of the Limitation Act and was not 

barred by limitation. A MITHAN Lar Vv. Maya Devi, 

A. I. R. 1929 All. 444; (1929) A. L. J. 921; Ind. Rul. 

(1930) A11. 177 689 

————— O. XXII, r. 4. See PROBATE AND LETTERS OF 
ADMINISTRATION 177 


— 0. XXII, r. 4—Joint decree for possession 
of land—Shares not defined —Appeal— Death of 
respondent—Legal representative mot brought on 

"record —Appeal, whether abates totally. 

If a joint decree is passed in favour of-iwo or 
more persons without separately defining their shares 
and ifafter the institution ofan appeal against the 
decree, one of the decree-holders dies and hie legal 
representative is not brought on record within the 
time prescribed by law, the appeal abates in its 
entirety and not merely so far as it relates tothe 
share of the deceased respondent. N  LAXMANLAL v. 
Narayan, A. I. R, 1929 Nag. 358; Ind Rul (1930) Nag. 
110 5 654 
~— — O XXII, r. 9. See CivIL PROCEDURE CODE, 

1908, a. 105 564 


O. XXVi—Witnesses interested or defence 
improbable, whether grounds for rejecting applica- 
tion for examination on commission, 

The fact that witnesses whose evidence is sought 
to be taken on commission are interested or that 
the defence story is improbable are not grounds for 
declining to issue a commission for examination. S 
DWARKADAS JAUHERMAL v. DAVID Sassoon & Co., Ind. 
Rul. (1930) Sind 49; A. I. R. 1930 Sind 83 865 
—— —— OQ. XXXIII, r. 1. See Orvin, PRCOEDURE Cops, 

:1908, s. 115 381 
—7— — O. XXXIII, rr. 2, 3, 8. See Cryin PROCEDURE 

Cops, 1908, s. 151  * 4 857 
O. XXXIII, r. 6. See LIMITATION Act, 1908, 











s. 7 446 
—-— — O. XXXIV, application of, to decrees based 
on award. 


The provisions of O. XXXIV, Civil Procedure 
Oode, do not apply to decrees passed in accordance 
with an award on a reference to arbitration, |, 
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PuNJaE NATIONAL Bank LTD., LYALLPUR v. Tuakar Das 
Ind. Rul. (1930) Lah. 175; A.-I. R. 1930 Lah.116 79 
O. XXXIV, r. 1. See Cıvıl Procepurs Cops, 
1908, O. I, rr. 9, 10 106 


O. XXXIV, r, I—Suit on prior mortgage— 
Subsequent mortgagee joined as defendant-—Tiitle 
of mortgagor not denied—Plea that mortgage is 
not binding, whether plea of paramount title and 
can be tried. 

It isopen toa subsequent mortgagee who has heen 
joined as a defendant toa suit based on a prior 
mortgage to plead that the mortgagor could not make 
an effective mortgage against him, even though he 
had a title in the property mortgaged. 
could not be shut out on the ground that the defend- 
ant is pleading a paramount. title. N JADURAM v. 
Buawanisao, Ind Rul. (1930) Nag. 122; A. I. RM 
O. XXXIV, r. 6. See PROVINCIAL INGGA ENG 

io 





Act, 1920, ss. 47, 48 

———— — O. XXXIV, r. 6, s. 115—Application by 
decree-holder for personal | decree— Procedure— 
Formal decree, necessity of —lI'ailur to observe pro- 
cedure— Revision. 

Where a decree-holder applies for the passing of a 
personal decree against the judgment-debtor under 
O. XXXIV, r 6, Civil Procedure Code, the proper 
procedure for the Court is to call upon the latter to 
show cause why this should not be dons and to hear 
his objection, if any, against the relief sought for. 

Where a personal decree is passed under O. XXXIV, 
r. 6, Civil Procedure Code, a formal decree should be 
drawn up. m ; 

A disregard of the above provision of law is au 
irregularity in procedure justifying interference in 
revision. L Buacerearü Ram v. Bank or NORTHERN 


INDIA, Ind. Rul (1920) Lah 197; A. I R. 1930 Lah. 
103; 31 P. L. R.143 * 293 
O. XLI. See Civin PnocgpunE Cope, 1908, s. 

105 675 
—— O, XLI,r. 1. See Civit, Procepurs CODE, 
1908, s 100 641 


—— —— O. XLl,r. 10--Pauper appellant—Security 
for costs, whether can be demanded. 

A Court has jurisdiction to order a pauper appel- 
lant to furnish security for the costs of the re- 
Spondents, but an order forsecuiity will not be made 
except under very special circumstances. N CHHAGAN- 
LAL v. Govind Rau, A. I, R. 1930 Nag. 28; Ind. Rul. 
(1930) Nag. 93 - 61 
——— O. XLI, r. 23, O. XLI, r. 1. (a) (u). See 

CiIvIL PRocEpunE Cope, 1908, s. 104 545 
———— — O. XLII,’ r. 1 (j). See Crvin. PROCEDURE 

Cope, 1903, O. XXI, RR. 90, 92 270 
— — — O. XLII], r. 1 (J), O. XXI, r. 90— Appeal 

from order refusing to set aside «auction sale— 

Auction-purchaser, whelher necessary party. 

The auction-purchaser is a necessary party to an 
appeal from an order rejecting an application to set 
aside a sale under O XXI, r.90 of the Civil Pro- 
cedure Code. N HARIDAS v. MorATLAL, A. I R. 1930 
Nag. 5; Ind. Rul. (1930) Nag. 114; 26 N. L. R.127 


658 
iu. XLIII, r. 1 (k). 


See Civit. PROCEDURE 
Cong, 1908, s. 105 


564 


O XLVII, r. 1. See C. P. Courts Act, WI 
7 


s. 9 
Sch. l, para. 20, Sce CIVIL PROCEDURE 
Copz, 1908, s. 104 (1) (7) 300 


rr 


This plea’ 
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-————-Sch. ll, para. 21, See ARBITRATION 801 
Sch. Ill, para. 11—Hzecution of decree 
by Collector—Private alienation by judgment-debtor 
without Collector's sanction, validity of —Sale officer 
accepting decree amount from purchaser ^ amd 


releasing attachment, whether amounts to permission 
of Collector. 





The provisions of para. llof Sch. III of the Civil ` 


Procedure Code must be construed strictly and a 
transfer in contravention of the provisions, of cl. (1) of 
the said para. is not merely voidable but absolutely 
void. 

Where ajudgment-debtor privately alienated pro- 
perty which had been attached by the Collector, with- 
out the permission of the Collector but the officer 
conducting the execution proceedings permitted the 
purchaser to deposit the amount due to the decree- 


holder and released the attachment on such deposit: ' 


Held, that the conduct of the officer conducting the 
sale was not tantamounttoa written permission by 
the Collector for the alienation, within para. ll (1), 
Sch. III, Civil Procedure Code, and did not validate 
it. O Amir Harper KHAN v. KANHAIYA BAKUSH SINGH, 
6 O. W. N. 750; A. I. R. 1929 Oudh 441; Ind. Rul. 
(1930) Oudh 72; 5 Luck. 285 888 


Companies Act (VII of 1913), ss. 2 (A, 235 
236,237—-'Office of Company, meaning of— 
‘Auditor’, whether officer—Provision for indem- 
nifying officers; whether applicable to auditors-- 

.‘Wilful act or default, meaning of. 

An auditor of a Company is not an ‘officer’ of the 
Company except for the purposes of ss. 235, 236 and 
237 of the Companies Act and is not, therefore, en- 
titled to the benefit of a gcneral provision in the Articles 
of Association of a Company that ‘officers’ of the Com- 
pany would be entitled to an indemnity out of the funds 
of the Oompany except in regard to their wilful acts 
or defaults. 

The term ‘wilful’ in ‘wilful default’ indicates some 
misconduct in the transaction cf business orin the 
discharge of duty by omitting to do something either 
deliberately or by reckless disregard of the fact whe- 
ther the act or omission was or was not a breach of 
duty. A Hupson v. Orre Lig. or Denra Don 
Mussoorie ErnrcrRIO Tramway Oo. A. I. R. 1929 All. 
826; Ind. Rul. (1930) A11. 181; (1950) A. L.J. 500 
` : 693 
———-— S. 4. See CowTRacT Act, 1872, s. 23 


Confession —Conviction based on admission of guilt 
-—Emtire statement of accused to be accepted— 
Custody of Police, whether ground ‘for suspecting 
genuineness of confession. 

Where an admission of guilt by the accused 
forms the basis of his conviction his statement con- 
taining that admission should be accepted in its 
entirety and ifit establishes grave and sudden pro- 
vocation he is entitled to its benefit. 

The mere fact that the accused had been in Police 
custody for a few hours is not by itself a ground 
for suspecting the genuineness of a confession. L 
Emperor v. MoHAMMAD Yusar, Ind. Rul. (1930) Lah, 
178; 31 Or. L. J. 226; 31 P. L. R. 35; A. I. R. 1930 
Lah. 269 178 
———— — Retracted confession to be taken as a whole 

—Mode of recording confession -Duty of Magis- 

trates to follow proper procedure carefully. 

In cases where the sole evidence against the 
accused is that of a retracted confession, if that 
evidence is to be relied on, it must be relied on as 
B whole and not only in part, : 
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. 
11930 
Confesslon—coneld. i 

Magistrates ought to be very careful to adopt the 
proper procedure in taking the confession of an 
accused person. A Dursan v, Emperor, Ind. Rul.’ 
(1930) All 166; A. I. R. 1980 All. 192 550 
Consideration. Sce LANDLORD AND TENANT 66 
Construction of deeds—Gift deed—'Naslan bad 

naslan' and ‘batnan bad batnan’, connotation of-— 

Nature of estate conveyed to donee. 

The words ‘naslan bad naslan’ and ‘batnan dad 
batnan' always connote an absolute estate. O 
BINDHA Din TEWARI v. RAM Haraka Duszy, 6 O. W. 
N. 722; A. I. R. 1929 Oudh 415; Ind. Rul, (1930) cn 
47 9 
Contract. See Arpirraiion Act, 1899, 5. 19 437 
—— — Building contract—Breach by employer— 

Contractor's right to damages—Measure of damages 

—Contract with Municipal Committee—Breach—Suit 

for damages—Limitation—Cause of actiones 

Starting point—U. P. Municipalities Act (II of 

1916;, ss. 94 (6), 326. 

A Municipal Committee called for tenders for the 
construction of certain buildings and the plaintiff's 
tender for Rs. 23,437 was accepted, One of the 
conditions of the tender was that if the Munici- 
pal Enginecr did not approve of the work being 
proceeded with he had the right to countermand 
the order and the contractor could in such a case 
only claim for work done up to the time the order 
was countermanded. It was also provided that 
alterations in the estimate would not invalidate the 
contract. The plaintiff commenced the work but on 
jhe 8th October, 1923, the work was directed to be 
stopped. After some negotiations the plaintiff sent 
a lawyer's notice on the 19th June, 1924, informing. 
the Municipal Committee that he would sue for 
damages if the contract wasfor any reason wrong- 
fully terminated. Thereupon the Committee appoint- 
ed a Sub-Committee. This Sub-Committee recom- 
mended ‘that the plaintiff should be, allowed to con- 
tinue the work with such alterations as were suggest- 
ed by the Superintending Engineer, and the recom- 
mendafion was accepted by the Committee on the 
8th April, 1025. The alteration of the work neces- 
sitated the increase of the cost to Rs. 42,420. On the 
29th April, 1925, the work was again stopped and 
fresh tenders were called for on the 20th May. The 
plaintiff sued for damages. It was contended that 
the plaintiff had no cause of action and that the suit. 
was further barred by limitation; 

- Held, (1) that the Committee had committed a 
breach of the contract and was, therefore, liable to the 
plaintiff in damages 

(2) that the cause of action did not arise on the 
19th June, 1924, when the plaintiff gave notice and the 
suit was not barred by limitation; ' 

(3) that the plaintiff was entitled to claim damages 
on the agreed estimate ofthe revised work, namely, 
Rs. 42,400; 

(4) that the ten per cent. of the said sum was suffi- 
cient compensation to the plaintiff for the loss sustain- 
ed by him. A NADIR SHAH v. MUNIOIPAL BOARD, 
OAWNPORE, (1929) A. L. J. 735; Ind. Rul. (1930) All. 
154 ; : 394 
————— Third party's right to sue. See Witt 337 
Contract Act (IX of 1872), s. 11—AMortgage in 

favour of minor, validity of—Mortgagee becoming .. 

heir of mortgagor—Right of other heirs to redeem on 
. payment of proportionate share. 

A mortgage in favour of a minor is valid and. 
P HE by him if he has paid consideration ` 
or it, : i E 


‘Vol, 121) 


Contract Act—contd, 


When the mortgagee becomes an heir to the 


“mortgagor and inherits a portion of the mortgage, 


the integrity of the Mortgage is broken up and the 
other heirs are entitled to redeem their share on 
payment of a proportionate share of the mortgage 
amount. A ZAFAR AHSAN v, ZURBAIDA KHATUN, A, LR. 
1929 All, 604; (1929) A. L. J. 1114; Ind. Rul. (1930) 
All’ 158 398 
S8. 11,23, See DURMESR BUDDHIST Law 
705 
e— ——— 8. 28 —Champertous agreemenis, legality of. 
Champertous agreements are not illegal in India. 
L Banarst Das v, SITAL Sinen, Ind. Rul. (1930) Lah. 
199; 31 P. L. R. 33; A. I. R. 1930 Lah 399 295 


Se 23—Stifling prosecution — Criminal 
prosecution withdrawn as result of agreement— 
Agreement, validity of. 

It does not necessarily follow that because a 
'eriminal prosecution for a, non-compoundable offence 
has in fact been withdrawn as aresult of an agree- 
ment, the object of that agreement was opposed to 
public policy and the agreement was void under a. 23 
of the Contract Act, R SULAIMAN v. TAN Hwi Ya, 7 
R. 800; Ind. Rul. (1930) Rang. 131; A, I. R. 1930 
Rang. 140 803 
— Ss. 23, 43, 245, 246—Companies Act 
(VII of 1018), s. 4-—Unregistered partnership of 

more than 20 persons —Suit by third party to enforce 

claim, whether maintainable—Liability of active 
pariners—Suit for partnership debt—All parties, 
whether necessary parties 

The illegality of a partnership is not a valid defence 
to an action by a stranger, to enforce a demand 
arising out of a transaction entered into by him 
with the partnership in ignorance of its illegality, 

Persons who are actively interested in the partner- 
ship and carry on the business of the partnership will 
at any rate he personall y liable to persons whom they 
have induced to enter into business dealings with 
the partnership. 

suit for a partnership debt can be instituted 
against some of the partners alone as the liability 
of partners is joint and several. B Apra DADA PATIL 

v. RAMKRISHNA VASUDEO Josi, 31 Bom. L, R, 1187; 53 

B. 652; A. I. R. 1930 Bom. 3; Ind. Rul. (1930) Bom. 69 














581 
S. 25 (3). See LIMITATION Act, 1908, s.19 
412 
S. 43. See Contraor Act, 1872, s.23 581 
ss. 43, 45—Joint promisees— Suit by 
surviving pariner—Legal Tepresentatives of deceased 
partner, whether necessary parties —Civil Procedure 
Code (Act V of 1908), 0. XXX, r. 4. 
Notwithstanding the provisions of s. 45 of the 
Contract Act, the surviving partner can file a 
suit in respect of a debt due to the partnership 
without joining the legal representatives of the 
deceased partner. R Daw Ywer v Ko Tua-Hror, 7 
R, 806; A, I. R. 1929 Rang. 306; Ind. Rul. (1930) Rang. 
135 807 











under contract not agreed upon—Duty of debtor. 


creditor is. 

Section 49 of the Contract Act, does not get 
rid of inferences which should justly be drawn from 
the necessities of the case, involving in the ob- 
ligation to pay the creditor the further obligation 
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of finding the creditor so as to pay him. N Rae 

CHANDRA TEJMAL v. MOHANLAL, Ind, Rul, (1930) Nag. 

124; A. I. R. 1930 Nag. 207; 13 NL, J 4 668 

S. 62—sSubstitution—Mere agreement to 
execute fresh mortgage in lieu of another mort- 
gage, whether supersedes earlier mortgage. 

A mere agreement to execute, in future, a fresh 
mortgage in lieu of au earlier mortgage will not, 
until the new mortgage contemplated is aetually 
executed, supersede the earlier mortgage or prevent 
the mortgagee from enforcing his rights under the 
Same. A ANGAN Lar v, SARAN Bemart Lar, A. LR, 
1929 All. 503; (1929) A. L. J.526; Ind. Rul. (1930) 
All. 109; 51 A. 799 221 

s. 108, Exception 1—Contract for sale of 
goods—Delivery of Railway Receipt, whether 

amounts to delivery of goods. . 

A contract for sale of goods provided that the 
buyer was to take delivery of the Railway Receipt 
from a Bank against payment. The buyer took the 
Railway Receipt on payment but, on going to take 
delivery, found that the goods had been lost. He 
returned the Ltailway Receipt to the seller and sued 
the latter for recovery of the amount he had paid 
tothe Bank for obtaining the Railway Receipt. 
There was nothing to show that the Railway 
Receipt related to the goods contracted for: 

Held, that delivery of the Railway Receipt was not 
tantamount to a delivery of the goods and the plaint- 
iff was entitled to recover. L FIRM GOBIND PARSIJAD 
Wazir SINGH v. Raw Natu, Ind. Rul. (1930) Lah, 257; 
A. I. R. 1930 Lah. 206 : 72i 
ss, 194,195 -- Principal and agent—-A gent 

appointing certain person to perform part of 

agency business, what is—Substituted agent and 
sub-agent, creation of— Liability of agent. 

Sections 194 and 195 of the Contract Act are to 
be read together and the authority to create a third 
person as agent of the principal referred to in 
8. 194, connotes that the agent has a disere- 
tion ‘in selecting such agent for his principal, 
These sections do not apply to cases where the 
agent has no power of selection and if he under- 
takes the agency, is compelled to appoint a particular 
nominee of his principal as the agent of the princi- 
pal for some part of the business of the agency 

The true test to determine whether the person 
appointed by an agent authorised in that behalf 
to perform part of the business of the agency is a 
substituted agent ofthe principal or the sub-agent 
of the agent is whe her or not privity of contract 
between the principal and the person so appointed 
has been created. If the privity of contract has 
been created he is a substituted agent otherwise 
only asub-agent. The test to be applied is the same 
whether the case falls within s. 194, Contract Act, or 
whether the person so appointed is the nominee of 
the principal, although thereis a difference in the 
obligation undertaken by the agent; for s. 195 
applies to a ease falling within s. 194 
while in cases when the substituted agent 
is the nominee of the principal, the agent is 
not concerned with the character or the efficiency of 
the person so appointed and his obligation quoad 
ihe part ofthe business of the agency entrusted to 
ihe substituted agent ceases, if and so soon : as 
privity of contract has been created between the 
substituted agent and the principal. © T. C. 
CHOWDHURY & Bros. v. GIRINDRA MOHAN Neoar, 560. 
686; A. I. R. 1930 Cal. 10; Ind, Rul. (1930) Cal, 2a 
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————— €. 202, See PRINCIPAL AND AGENT 598 
s. 237—Principal and | agent— Owner 
authorising auctioneer to sell property above certain 
price— Sale by auctioneer below that price—Owner, 
whether bound by contract. : 

Where an auctioneer sells certain property at a price 
less than that at which he was instructed to sell by 
‘the owner thereof and the purchaser buys it in 
ignorance of the said instruction, the owner is bound 
by the contract of sale entered into on his behalf by 
‘the auctioneer. L DaARBARI LAL v. SHARIF HUSSAIN, A. 
I R. 1929 Lah. 822; Ind. Rul. (1930) Lah. 255 511 

——--—~ S. 239, See Income Tax Act, 1922, s. 2 (14) 
38 


e 
——-—+- 8.2941. See PARTNERSHIP - 609 
ss. 245, 246. See Contracr Act, 1872, 
g 23 581 


—— —— 88, 251, 264—Limitation Act (IX of 1908), 
ss. 19, 20, 21 (2), Sch. I, Arts. 60, 85—Partnership— 
Retirement of partner—Omission to give notice to 
customers—Liability of retiring partner—Ac- 
knowledgment and part payment by one pariner, 
whether binding on other partners. 

A, B and C carried on business in partnership and 
opened an overdraft account with the plaintiff Bank 

‘and it wasarranged that each partner should be eligible 

to sign cheques in the firm name, adding thereto his 

own initials, and that the Bank would advance 
money to enable the defendants to purchase 
materials and on receipt of the bills given in pay- 
ment for goods supplied by defendants to customers 
would collect these on commission and deduct the 
balance from the overdraft. C retired from the 

. partnership on the 24th June, 1921, but did not 

give notice of his retirement to the Bank. On the 

18th January, 1922, A and B. wrote a letter to the 

plaintiffs asking the latter to collect a bill from a 

third person and to credit the amount to their 

account on realisation. The bill less commission 
was credited on the 2ith March, 1922. The plaint- 
tiffs instituted a suit for the balance of the current 

account on the Mth January, 1925, against A, B 

and C. C contended that he was not liable and 

that at any rate the suit was barred by limita- 


tion: ` ; 

Held, (1) that the fact that C had retired from the 
partnership in 1921 was ofno availashe had not 
given notice ofhis retirement to the plaintiffs ; 

(2) that the letter of the 18th January amounted 
to an acknowledgment of liability by A and B and 
the receipt ofthe money due under the bill on the 
. 94th March amounted to a part payment within 
g. 20 of the Limitation Act; 

(3) that the acknowledgment and part payment 
made by A and B were binding on C as they were 
acts done, by A and B in the usual course of the 
partnership business; 

: (4) that the suit was on a mutual, open and current 
account falling within Art. &5 of Sch. I of. the 
Limitation Actand was not barred as is was 
filed within three years of the close of the year .1922. 
C Bencat NATIONAL BANK LTD. v. JATINDRA Natu, 33 
C. W. N. 412; 58 O. 556; A. I. R. 1929 Cal. 714; Ind. 


Rul, (1930; Cal. 181. 741 
———— S, 253. See Trust 153 
Co-owners. See LIMITATION Act, 1908, Sca. I, Art 
< 128 . 785 

—— ÁAdvzrse possession — Presumption of 





permissive possession. 
A mortgaged her sis annas share ina  bhaiyachara 


[1930 
Co-owners—concld. 


property to the defendants in 1875. A's son E 
redeemed the properties in 1888 and sold three 
ahnas share to the defendants. R disappeared in 
1890 and the defendants continued in possession of 
the whole six annas share. The defendants applied 
in 1926 for mutation of the three annas share which 
belonged to Ralleging that R was dead and they 
were the heirs of R. The real  heirsof R theree 
after sued to recover the 3 annas share of R: 

Held, that the possession of the defendants was 
never adverse to Rand the suit was not, thereforg, 
barred by limitation. 

A co-tenant out of possession starts with a presump- 
tion in his favour that the possession of the other 
co-tenantsis not adverse but lawful. O ALI SHER v. 
Wasip ALI, 13 R. D. 79; 4 Luck. 339; Ind, Rul. (1950) 
Oudh 76; A. I. R. 1930 Oudh 177; 7 0. W.N. 61 

` 892 


——-—— Co-owner in possession deriving advantage 
by virtue of such possession—Rights of other co- 
owners—Co-heirs—Possession of one co-heir, whe- 
ther possession of all co-heirs. 

A co-owner who, while in possession of the joint 
property, derives any advantage by virtue of being 
in such possession, is not entitled to appropriate 
that advantage exclusively for himself but must be 
deemed in law to have derived it both for himself 
and his co-sharers. 

Where a co-heir is in possession of the entire 
estate of the deceased, he must be considered to be 
in possession on behalf of all the co-heirs. O Monaw- 
MAD.ALI v Mumtaz ALI, 4 Luck. 261; A.I. R. 1929 
Oudh 521; Ind. Rul. (1930; Ondh 65; 7 O. W. N.58; 
14 R. D. 21 881 





Costs ; 
See PRACTICE 550 
See WILL 570 

- Costs of adjournment—Award of costa 


noteto be arbditrary—Penal award, illegality of— 

Small Cause suit—Order to file written statement— 

Duty of Court to grant time. 

Though the awarding of the costs of adjournment 
is entirely in the discretion of the Court, such award 
must not be arbitrary byt should be exercised ac- 
cording to principles ofjustice and equity and 
the principle which the Court awarding the costs 
should always bearin mind is that it should order 
the payment ofasum commensurate with the costs, 
which in the opinion of the Court the party ready to. 
proceed will have to incur owing to the adjourn- 
ment. The amount to be awarded should not be cne 
of the nature of penalty or of punishment. 

In aSmall Cause suit for Rs. 75 the defendant ap- 
peared by a Pleadér oa the date fixed for hearing. 
The Judge odered him to file a written statement and 
asthe defendant was not present, his Pleader asked 
foranadjournment The Judge granted adjournment 
but ordered the defendant to pay Rs. 50 as costs of ad- 
jourament: . 

Held, (1) that if the Court wanted a written state- 
ment itshould have granted the defendant time to 
doso unconditionally as it is not necessary asa rule 
for the defendant in a Small Cause suit to filea 
written statement; : j 

(2) that, at any rate, the Court was not justified in 
awarding more than lts.3 or Rs 4, as costs of adjourn- 
ment. O GAJENDRA Suan v. RAM OHARAN, 4 Luck. 
599; Ind Rul. (1930) Oudh 78; A. I. R. 1930 Oudh 171; 
70. W. N. 197 894 
— ——Reversal and remand— Costs in trial Court gnd. 


+ 


' certain deeds 
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in appeal—Separate set of costs, whether allowable 
—Allahabad High Court Rules, Chap XXI, v. 20. 
Where a decree is set aside on appaal and the suit 
is remanded for trial de novo, the suit continues to 
ba the same in the trial Court and the parties are 
entitled to only one set of costs on accountof the 
hearing before and that after remand in the Court of 
first instance. But the appeal which is filed from 
the dedtee passed after remand is distinct and sepa- 
rate from the appeal originally filed and the 
parties are entitled to separate cosis in respect of the 
appgals. A Bansrprar v. D. Stras Prasan Sinau, Ind, 
Rul. (1930) All. 202; A. I R.1939 All 437; (1939) A. 
L. J. 1017 826 
Court Fees Act (VII Of 1870), as amendedby 
Madras Act, 1922. See Mapras ESTATES LAND Act, 
1908, s. 112 601 


S. 7 (iV) (C)—Specifie Relief Act (I of 1877), 
ss. 89, 42—Suit for cancellation of document— 
Court-fee payable—Prayer for cancellation and 
mere declaration, distinction between, 

While in cases where a declaration alone is sought 

a stamp of Rs. 10 is sufficient, ina case unders 39 

of Act Iof 1877 in which not only isa declaration 

sought but it is further asked that the document 
shall be delivered up, cancelled, and its registration 
sab aside, an ad valorem fee must be paid under the 

Po risina of s 7 (iv) (c) of the Court Fees Act VII of 





Where a person asks for a declaration that 
] are voidable against him  be- 
cause his consent to their execution has been 
caused by fraud or misrepresentation and not only 
asks for a declaration that those deeds are void- 
able but also asks that the deeds should be cancel- 
led and delivered up the suit is distinctly a suit for 
declaration with a prayer for consequential relief. O 
Kuper Saran v. RAGHUBER, 6 O.W. N. 885; A. I. R. 
1929 Oudh 491; Ind, Rnl. (1930) Ondh 57; 5 Luck. 235 
281 
e. 


Criminal Procedure Code (Act V of 1898), 
8. 96-—Search warrant—Absence of material 
connecting accused with offence—-Assurance by 
Police Officer of necessity of warrant—Issue of 
warrant, legality of. " 

Where no'offence is alleged to have been com- 
mitted a general search warrant should not be 
issued under s. 96, Criminal Procedure Code, on 
mere suspicions and on the assurance of Police 
Officers that à general search is necessary. L GHAI & 
Co. v. EMPEROR, A.I R 1929 Lah. 837; Ind. Rul. (1970) 
Lah, 243; 31 Or L. J. 272 499 
— SS. 108, 109, 110, 123 (2)—Security 

proceedings —BEvidence of repute—Duty of Magis- 

trates to scrutinise general charges— History 
sheet, evidentiary value of. - 

The Courts have got, in all cases coming up 
either under ss, 108, 109 or 1100f the Criminal Pro- 
cedure Code to pay strict regard to the question 
whether the evidence produced is legal evidence in 
the case onthe question of repute. Where a mere 
general charge is put forward against a certain person 
that he isa burglar or thief, this statement must be 
tested in the light of tangible facts and particulars 
if there are any such facts to support the story, and 
if there are no such facts, the evidence loses its value. 

The maintenance of a history-sheet may have its 
uses and a history-sheet may in some cases form 
good evidence against the accused. But there is 
much difficulty in treating it as evidence against the 
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accused as in many cases it turns out that the history 
sheet is no more than an ex parte proceeding and 
that the accused does not know upon what ground 
the history-sheet has been opened against him, nor 
does he know what facts it contains. A EMPEROR v. 
Kupva BARI, Ind. Rul (1930) All. 175; A. I. R. 1930 
All 37 559 


————— $8. 133, 140, 439—Absolute order under s. 
140—Jurisdiction of Civil Court to question such 
order—Revision—Question whether brick-liln ia 
public nuisance, whether question vf law. 

The question whether a brick-hiln is a publie 
nuisance or not inthe place where it is erected is 
not a question of law. 

There is no bar to an absolute order of a *Magis- 
trate under s.: 110, Criminal Procedure Code, being 
questioned in a Civil Court. A DULICHAND v. EMPEROR 
A. I. R. 1929 All. 833; Ind. Rul. (1930) All. 176; 51 A. 
1025; 31 Cr. L. J. 302 560 


—— $8,144, 145 as amended by Act XVIII 
of 1928—-Order under s. 144, whether judi- 
cial—Revision to High Court under s. 485, whether 
lies—Omission of cl. (8) in s. 485, effect of— 
Revision after expiry of two months from date of 
order, whether permissible. 

Orders unders, 144, Criminal Procedure Code, 
which arein force only for 2 months cannot be revis- 
ed by the High Court after the lapse of the two 
months, 


Every act done by a Magistrate in pursuance of 
the powers given to him by s. 36 and Sch. III, Cri- 
minal Procedure Code, is done by him as a Court and 
both under the old Code and under the present Code 
urgent orders under s. 144, Criminal Procedure Code, 
passed bya Magistrate are in their nature “ judicial 
proceedings ". 

Theeffect of the omission in the amending Act of 
1923, of cl. 3 of s, 435 of the Code of 1898,is that the 
ban upon theHigh Court's powers of revision of orders 
unders 115 under the earlier Act, has been removed. 
and the High Court has now power to revise such 
orders under s. 435, Criminal Procedure Code, itself, 
M MUTHUSWANMI SRRVAIGARAM v. THANGAMMAL AYYAR, 
31 Or. L.J. 324; Ind Rul, (19:0) Mad. 211; 31 L. W. 
16; A. I. R. 1930 Mad. 212: 58 M. L. J. 148; 53 M. 320; 
(1930) M. W. N. 82 833 
-5, 14 5 —Quesiion of title, if can be considered 

—Order as regards future possession, legality of— 

Proceedings, if canbe compromised or referred to 

arbitration —Preliminary order, cancellation of, 

when matters are referred to arbitration. 

In proceedings under s. 145, Criminal Procedure 
Code, no question of title can be taken intocon- 
sideration nor can any order be passed as regards 
future possession without reference to the actual pos- 
session at the date of the preliminary order. 

The proceedings cannot be compromised or sub- 
mitted to arbitration though the Magistrate may ap- 
point in certain cases a Commissioner or Oommis- 
sioners to conduct a local enquiry and to report as re- 
gards actual possession which the Magistrate is bound 
to consider. 

The Commissioner or the arbitrators will, however, 
have no power to decide the case 

There can beno question of a breach of the peace 
when the parties have agreed to arbitration or to a 
compromise. The pr:liminary order should in such a 
ease be cancelled inder s. 145 (5) of the Criminal 
Procedure Code. N GANGADHAR v. DALKRISRNA, A, I. 
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R. 1929 Nag. 285; 31 Cr. L. J. 191; Ind. Rul. (1930) 
Nag. 79 47 





s. 147 (2)—Power of Magistrate to issue 

Ier to prohibit interference with existing 
- rights. . i 

Under, the second clause to s.147, Criminal Pro- 
cedure Code, where a right exists, the Magistrate 
may make an order prohibiting any interference with 
its exercise. 

Therefore, where a party is entitled to the use of 
water coming through a channel, the Magistrate may 
issue an injunction restraining the opposite party 
from interfering with the exercise of the right of 
‘the former to the water by preventing the latter 
from interfering with the closing ofa cutting by 
which the water is being diverted. Pat Ram 
DHAN v. BaRHAMDEO Lan, 10 P.L T. 376; A. I. R. 1929 
Pat. 351; Ind. Rul. (1930) Pat. 157; 31 Cr. L. J. 247 
' 461 
———— 8.162—Evidence Act (I of 1872), s. 146 — 

Statement of witnesses before Police, whether evi- 

dence in case. - ; 

Per Tek Chand, J.—Only those portions of the 
Statements of witnesses made before the Police as 
“have been actually used under s.162, Criminal Pro- 
cedure Code, to contradict the witnesses in the 
manner provided in s. 145, Evidence Act, in the 
course of their cross-examination or re-examination, 
are parts of the judicial record and can be treated 
as evidence in the case; the other parts of these 
statements cannot be relied upon by the prosecution 
or the defence in determining the guilt or innocence of 
the accused. L SamHar v. EMPEROR, 31 Or. L. J. 199; 
Ind. Rul, (1930) Lah. 162; A. I. R.1930 Lah, 449 66 
————— 55, 164, 364, 533—Confession—Omission 

to take signature of accused—Mere irregularity. 

Where the confession of an accused person was 
recorded under s. 164, Criminal Procedure Gode, 
and the Magistrate who recorded it complied with 
the provisions of the said section but failed by an 
oversight to take the signature of the confessor : 

Held, that the confession was not inadmissible in 
evidence merely because the signature of the accused 
had not been secured, but could be admitted and 
acted upon after ‘examining the Magistrate if the 
irregularity had not in any way prejudiced the accused. 
` Even if a statement be not recorded strictly in 
conformity with s. 164, Criminal Procedure Code, 
so long as the Magistrate purportsto have record- 
ed itunder that section, and even after the state- 
ment has been received in evidence, s. 533, Criminal 
Procedure Code, can be resorted to and evidence 
taken that an accused person duly made the state- 
ment recorded. R Ba Yin v. Emperor, 7 R. 759; Ind. 
Rul. (1930) Rang. 110; 31 Cr. L: J. 297; A. I. R. 1930 
Rang 53 : . 782 
———— 88. 195 (3), 476-B— Order for complaint by 

Subordinate Judge im exercise of Small Cause powers 

—Appeal to District Judge, competency of—Oudh 

Courts Act (IV of 1925), s. 7, effect of. 

. An appeal lies to the District Judge against an 
order under s 476-B, Oriminal Procedure Oode, 
passed by a Subordinate Judge in the exercise of 
his powers of a Judge of a Small Cause Court. 

The original jurisdiction conferred on the Oudh 
Chief Court by s. 7 of the Oudh Courts Act, 
1925, is not an ‘ordinary’ original jurisdiction within 
the meaning of s. 195 (3). Criminal Procedure Code 
O PANOHU v. Jumman, 6 O. W, N. 818;.A. I. R. 1929 
Oudh 515; 31 Cr. L. J. 205; Ind. Rul. (1930) Oudh 42 


INDIAN CASES. 


- [1930 
Criminal Procedure Code-—ocontd. 


. 

ss. 200, 202, 203, 204, 344—Cross- 

complaints—Priority in enquiry—Course opem to 

Magistrate on receiving complaint —Postponement of 
enquiry-—Inherent jurisdiction. 

The Code of Criminul Procedure.is silent on the 
point as to which of two counter-cases should pro- 
ceed first or whether both of them should proceed 
simultaneously and contemporaneously. It is not 
possible to lay down an absolute rule of lÉw that 
a particular course must be adopted. Fach case 
has to be decided according to its requirements. 

Under the law four courses are open toa Megis- 
trate on receipt of a complaint. He may either 
order an enquiry under s. 202, or dismiss the com- 
plaint under s. 203, or issue process under s. 204, 
or postpone the commencement of the proceeding 
under s. 344, Criminal Procedure Code. In case, 
however, the Magistrate adopts the last alternative 
he has to state his reasons for doing so. 

Per Graham, J.—Apart from s. 344, Oriminal 
Procedure Code, a Court has inherent jurisdiction 
to postpone the commencement of its enquiry. C RAM 
GOLAM SINGH v Sarat CHANDRA, A. I. R. 1929 Cal. 281; 
49 O. L. J. 388; Ind. Rul. (1930) Cal. 126; 31 Or. L, J. 
262 414 

s. 205, scope of—Summon issued—Non- 
attendance—Issue of warrant, 

Section 205, Oriminal Procedure Code, applies to 
alleases where & summons is issued in the first 
instance to an accused irrespective of the fact whe- 
ther he appears in answer tothe summons or has to 
be brought in by awarrant of arrest issued sub- 


> 





sequently. N SAJI?, Bum, 31 Cr. L. J. 284; Ind. Rul, 


(1930) Nag 107; A. I. R. 1930 Nag. 61; 26 N. L. R. 50 


651 

————— Chap, XVIII. See CRIMINAL PROCEDURE 

Cong, 1898, s. 347 618 

— ————.88. 209,437—Rejection of application to 

set aside discharge —Order for commitment on fresh 

materials, legality of—Jurisdiction of Sessions 
dge. 

The petitioners who were accused along with 
another person under ss. 307 and 326, Penal Code, 
were discharged by the Committing Magistrate 
under s. 209, Criminal Procedure Code. Before the 
commencement of the grial an application was made 
to the Sessions Judge for setting aside the order 
of discharge but this application was summarily 
rejected. At a later stage when all the evidence 
was before him, the Sessions Judge came to the 
conclusion thatthe petitioners were improperly dis- 
charged and directed that the petitioners should be 
committed for trial : 

Held, that the Sessions Judge had jurisdiction, 
notwithstanding his prior order, to direct the com- 
mitment of the petitioners. G DEBIDAS KARMAKAR v. 
Emperor, 33 O. W. N. 974; A. I. R. 1930 Oal. 61; Ind. 
Rul. (1930) Cal. 113: 31 Cr. L. J. 260 401 
— —— s. 253--Discharge without examining all 

witnesses of. complainant, legality of—‘Groundless’, 

meaning of. " 

For a charge to be groundless under s. 253, 
Criminal Procedure Code, the evidence must ‘be 
such that no conviction can be rested on it. Jt does 
not mean that the evidence discloses no offence what- 
ever. 

The amount of evidence which. would enable a 
Magistrate to say that a particolar charge was 
groundless is so entirely dependent on circum- 
stances that no general rule or direction, . except 


Q that he is required to arrive at his conclusion 


Vol, 121] 


Criminal Procedure Code—econtd. 


judicially and not capriciously, is likely to be of 
any use. If, acting judicially, a Magistrate has 
come to the conclusion on grounds to be recorded, 
that the- charge must fail either because the allega- 
tions are false or because they disclose a dispute 
of a civil nature which is distorted into a criminal 
case or for any other reason, then there is nothing 
to prevent him from discharging the accused even 
before all the complainant's witnesses have been 
examined. M IKASINATHA PILLAI ~v. SHANMUGHAM 
Prutar, 30 L. W. 273; A. I. R. 1929 Mad. 754; 57 M. L. 
Je490; (1929) M. W. N. 575; 52 M. 987; 31 Cr. L. J. 
375; Ind, Rul. (1930) Mad. 203 619 
—— — 58, 253, 439— Discharge of accused beore 

completion of case—Further enquiry ordered by 

District Magistrate —Interference by High Court, 

Section 253, Criminal Procedure Code, gives a 
Magistrate power of discharge before the entire case 
is complete. But if the District Magistrate on 
revision orders a further enquiry on the ground 
that the entire evidence of the complainant had not 
been recorded, the order of the District Magistrate 
cannot be said to be illegal and the High Oourt will 
not interfere with it in revision. L HAKIM Srxa v. 
Sonepar Lat Singh, Ind. Rul, (1930) Lah. 193; 31 Cr. 
L. J. 239; A. T. R. 1950 Lah 158 289 
ss, 256, 423 (1) (d), 428, 438, 537-- 

Cross-examination of prosecution witnesses— 

Asking accused forthwith to state whether he 

wishes to cross-examine, legality of —N on-compliance 

with s. 256, effect of— Procedure to be followed 
in appeal—Wrong procedure followed—Successor, 
whether entitled to review predecessor's order— 

Reference to High Court, necessity of. 

The general rule laid down by s. 256, Criminal Pro- 
cedure Code is to ask the accused to state whether he 
wishes to cross-examine any ofthe witnesses on behalf 
of the prosecution at the commencement of the next 
hearing, and in exceptional cases forthwith if the 
Magistrate for reasons to be recorded in writing so 
thinks fit. bd 

A Magistrate cannot, however, make it a rule of his 
Court to ask the accused in every case after the 
charge is framed to state forthwith whether he 
wishes to cross-examine any of the witnesses ex- 
mined on behalf of the prosecution. 

It would depend on the facts of each case whe- 
ther the contravention of s. 256 of the Criminal 
Procedure Code, amounts to a mere irregularity of 
procedure or to an illegality vitiating the trial. 

Where s. 256, Criminal Procedure Code, has not 
been complied with by a Magistrate there are two 
courses open to the Sessions Judge on appeal, 
namely, either .to set aside the conviction and 
sentence and order the Magistrate: to commence 
from the point where the illegality occurred or to 
order a de novo trial. Itis not open to the Sessions 
Judge to keep the appeal pending and direct the 
Magistrate to record the cross-examination of the 
witnesses and forward the record to him. 

If a Sessions ‘Judge wrongly directs the Magis- 
irate to record the cross-examination and forward 
ihe record to him, his successor cannot, however, 
review his order and send the case back to the 
Magistrate to record a judgment after taking the 
further evidence ofthe witnesses into consideration. 
The proper procedure to be followed by him in 
Such a case is to make a reference to the High 
Oourt under s. 438, Criminal Procedure Code, in- 
voking the revisional power of this Court to correct 
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the error which was committed by his predecessor, 
B EuPrnoR v, Laksuaaw RAMSHET ALWE, 31 Bom. L. 
R. 593; A.I. R. 1929 Bom. 309; 53 B. 578; 31 Cr. L J. 
309; Ind. Rul. (1930) Bom. 76 588 
S. 276—Jury trial—Selection of Jurors— 
Requisition of persons not present in Court, legality 
of. 

In empanelling a Jury selection has to be made 
from Jurors attending in obedience to summons and 
chosen in the manner provided by s. 276, 
Criminal Procedure Code or if there is no 
such other Juror present then any other person 
present in the Court, whose name is on the list of 
Jurors or whom the Court considers a proper person 
toserveon the Jury may be selected. T'hfre is no 
provision for requisition of Jurors from the persons 
not present in Court. 

Where ofthe Jurors summoned nine were present 
and out ofthem three were discharged and six were 
elected to sit and another person whose name was on 
the special Jutors’.list was requisitioned from a 
local school to sit as the seventh : 

Held, that the procedure followed was entirely un- 
authorised and the trial was illegal. C ABIDALI l'AKIR 
v. Emperor, 33 C. W. N. 722; 56 O. 835; A. I. R. 1929 
Cal. 728; 31 Cr. L. J. 281; Ind. Rul. (1920) Cal. 153 

569 
—ss. 337, 339 (3)—Approver—False evidence 

—BSanction for prosecution—Public Prosecutor's 

certificate, necessity of. 

Where pardon has been tendered to a person 
under s, 337, Criminal Procedure Code, sanction for 
prosecuting him for giving false evidence cannot 
be given unlessthe Public Prosecutor certifies that 
in his opinion the person who has accepted such 
tender has, either by wilfully concealing anything 
essential or by giving false evidence, not complied 
with the condition on which the tender was made. O 
Eurgror v. GHASITEN, 6 O. W. N. 901; A.I. R. 1999 
Oudh 527; 31 Cr. L. J. 204; Ind. Rul (1920) Oudh 35 

83 
— — — 58, 337, 436, 494—Evidence Act (I of 

1872), s, 30— Joint trial—Withdrawal of prosecution 

against one accusedto call him as witness against 

others—Discretion of Court in allowing withdrawal 

— Revision —Interference -Order allowing  with- 

drawal—Recording of reasons— Order of discharge 

—Third party's right to apply in revision 

A Magistrate may allow the Public Prosecutor to 
withdraw the prosecution against an accused person 
in order thathis evidence might be available, after 
his discharge, against the other accused. 

The language of s. 494, Criminal Procedure Code, is 
very wideand gives a discretion to the Magistrate as 
to whether he would consent to the withdrawal of a 
prosecution by the Public Prosecutor, such discretion 
to be exercised not arbitrarily butmust be based on 
correct legal principles. : 

The effect of 8.494, Criminal Procedure Code, is that 
as soon as an accused is discharged under that section 
he istaken away from the category of an accused 
person and becomes under the general principles’ of 
lawa competent witness against his co-accused. 

Where the High Court is considering whether a 
Magistrate has rightly made an order of discharge 
under s 494, Criminal Procedure Code, or not, one 
test and a very important test is whether in coming 
to a decisionit has taken into e»nsideration extrane- 
ous circumstances which ought not properly to have 
been taken into account, 
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The High Court may interfere inrevision against 
an order of discharge of an accused person at the 
instance of a third party when such order has the 


‘effect of operating to the detriment of such third per- 
Bon. : 


Per Mitter, J., (Suhrawardy, J., dissenting) An order 
on an application for withdrawal made by the Public 
Prosecutor under s. 494, Oriminal Procedure Code, is 
passed by the Oourtin its judicial capacity and the 
Oourt must give and record its reason so that the 
High Court may be in a position to say whether the 
discretion vested in the Court has been properly exer- 
cised. GG. V. RAMAN v. FMPEROR, A. I. R. 1929 Gal. 
319; 33 C. W. N. 468; 56 C. 1023; 31 Or. L, 3.315; 


Ind. Ruh (1930) Cal. 166 678 
— ——— S. 344. See CRIMINAL Procepure Oops, 

1898, s. 200 414 
——— S. 344 —Stay of criminal proceedings, 


pending civil— Principles. 
No hard and fast rule can be laid down as to 


.stay of proceedings in a Criminal Court pending 


the decision of a civil suit in regard to the same 
Each case must be determined upon 
its own facts, : : i 

Even ifsome or all of the mattera materially in 
issue are the same that, in itself, cannot be a reason 
for staying the criminal proceedings. 

Where a prosecution is public the Court asa rule 
in the exercise of its inherent jurisdiction, would 
not stay criminal proceedings; where it is private 
there would not be the same reluctance of the Court 


‘to interfere. 


If the object of the criminal proceedings be in 
reality to prejudice the trial of the civil suit or coerce 
the accused to a compromise, the Magistrate should 


‘ .asa general rule postpone the enquiry. 


In many cases the proper course would be to ex- 
pedite civil proceedings where a question of fact 
involved therein is also raised in criminal proceed- 


* ings. C GOPAL CHANDRA CHAKRABORTI v. TIMPEROR, 33 


O. W. N 969; A. I. R. 1929 Cal. 563; 31 Cr. R J. 211; 
Ind. Rul (1930) Cal. 100; 57 O. 558 308 


———— 5, 347, Chap. XVIII —Penal Code (Act XLV 
of 1860), ss. 406, 420—Trial before Presidency 
Magistrate for offence under ss. 406 and 420, 
Penal | Code— Transfer of Magistrate—Successor 
holding case triable by Sessions Court—Procedure 
to be followed—Inquiry; whether should be de 
novo. - 

The special power to commit to a Sessions Court 
conferred on a Magistrate by s. 347, Criminal Pro- 
cedure Code, cannot be interpreted so as to enable 
the Magistrate to deprive the accused of any of the 


* rights conferred on him by Chap. XVIIIofthe Code. 


The phrase “under the provisions hereinbefore 
contained" in s. 347, .Criminal Procedure Code, 
must relate to those provisionsin Ohap. XVII of the 
Code which define the procedure to be adopted in 
inquiries into cases triable by the Court of Session. 

When a case has not reached the stage of com- 
mittal and nothing in the main proceedings has to 
he undone before the procedure which is prescribed 
by law can be followed no question of the prejudice 
to the accused arises. Irrespective of the question 
of prejudice, the proper procedure should be ob- 
served. : 

Where in proceedings for offences under ss, 406 
and 420 before a Presidency Magistrate the Magis- 
trate heard the prosecution evidence and was then 
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. 
transferred and his successor took up the case and 
formed the conclusion that it was one which should 
be tried by a Court of Session inasmuch as it 
involved the offences also of forgery and using as 
genuine a forged document, rendered punishable 
by s. 467 and s. 471, Penal Code, respectively, 
&nd applieations were then made by the petitioner 
for a de novo trial: 

Held, that apart from any difference in prdvedure 
inthe method of recording evidence prescribed by 
s. 362 (1) and sub-s. (4), since the provisions of 
S. 360 were not complied with, namely, the gle- 
position was not read over to each witness in the 
presence of the accused as required by that section, 
read with ss. 207 and 208 of Chap. XVIII the inquiry 
must be re-opened de novo. M In re Damoparam, 47 
M L.J. 555; 30 L. W. 646; A. I.R. 1926 Mad, 862; 
(1923) M. W. N. 894; 52 M. 995; 31 Cr L.J. 273; Ind. 
Rul. (1930) Mad. 202 z 618 


S. 350 (1)—Discretion to act upon evidence 
already recorded, whether absolute— Exercise of 
option under s. 850 (1), whether can be made more 
than once. 

The discretion given to a Magistrate by s. 350 (1), 
Criminal Procedure Code, to act or notto act upon 
the evidence recorded by his predecessor is not 
absolute but controlled by the first proviso to the 
section and it is solely left tothe accused whether to 
claim a right to have the witnesses already examined 
by the previous Magistrate re-called and re-examined 
by the Second Magistrate. 

This right can be exercised by the accused only at 
the time when the Second Magistrate commences his 
proceedings N EMPEROR v. J. B. San, 3L Or. L.J. 
282; Ind. Rul. (1930) Nag. 102; A. I. R. 1930 Nag. 59 

646 
——-s. 350 (1) proviso. See CRIMINAL Pro- 

CEDURE CODE, 1898, s. 528 374. 

— 8.364. See CRIMINAL PROCEDURE Cong, 








1898, s. 164 : 782 
—— — 8.423 (1) (b) (1j. See Penan Cone, 1860, 
ss. 302, 307 248 


—  — ss. 423 (1) (d), 428. See ÜRIMINAL Pro- 
Cope, 1898, s. 526 588 


— SS. 435. 439-4 Revisional power of High 
Court, when may be exercised. 

The powers of a High Court under ss. 435 and 
489 ofthe Criminal Procedure Code are wide and 
it can proceed suo motu and interfere with any order 
ifit considersjust and proper by calling for and 
examining the record ofany proceedings and it cam 
interfere with an order which is improper even 
though itis not illegal. N Saur v. Burr, 31 Gr. L. J, 
281: Ind, Rul. (1930) Nag. 107; A. I. R. 1930 Nag 61; 





26 N. L. R. 50 651 
———— 5, 436. See ORIMINAL PROCEDURE Cops, 
1898, s. 337 678 
————- 8. 437. See Criminar Procepure Cope, 
1598, s. 209 401 


S. 438. See CRIMINAL PROCEDURE Cops, 


1898, s. 256 588 
—— —— sS. 439. 

See ORIMINAL PROCEDURE Cops, 1898, s, 133 560 

See CRIMINAL PROCEDURE Copr, 1898, s. 253 289 


See CRIMINAL PROCEDURE Cope, 1898, s 435 651 

s. 439--Application for enhancement of 
sentence by private prosecutor, maintainability of-— 
Conviction on plea of gutlty—Enhancement of 
sentence, legality of—Rule issued ex parte— 
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Court, whether bound to 

On meris. ` 

Per Buckland, J.—An application for enhancement 
of sentence should not be entertained at the instance 
ofa private prosecutor unless there is mgnifestly a 
ground for interference beyond all reasonable doubt. 

The mere fact that a rule has been, issued ex parte 
on an application for enhancement of sentence does 
not prevent the Court from taking into consideration 
matters which were not before the Court at the 
time when it was issued, e.g,contentions urged on 

ebehalt of the accused, the attitude of the Crown and 
other possible contingencies, and dismissing the 
application without going into the merits. 

Per Mukerji, JA rule issued at the instance of 
& private prosecutor to show cause why a sentence 
should not be enhanced"-should be discharged if the 
Crown does not appear to support it. 

Where a conviction is based on a plea of guilty, 
the sentence cannot be enhanced without a regular 
trial of the case in spite of the plea of guilty. O ALI 
AKABBAR v, KasEM ALI, 33 O. W. N.605; 50 O.L. T. 
176: A. I. R. 1929 Cal. 785; 31 Or. L. J. 209; Ind. Rul. 
(1930) Cal. 97 305 


s, 4 39—Revision against order of acquittal 
—Misappreciation of evidence, whether ground for 
interference 
Misappreciation ofevidence can afford no ground 

for setting aside an order of acquittal in revision. 

BAKKARAM v, MUJAHIDUDDIN, 31 Cr. L. J. 194: Ind. 
Rul. (1930) Nag 53 51 
—— ——- 5, 439 — Revision against order of discharge 

—Further enquiry when to be ordered. 

It is improper to direct further enquiry in a case in 
which the accused has been discharged, when the 
trying Magistrate has considered all the evidence 
produced and has come to the conclusion that that 
evidence did not make out a prima facie case. 

Where a Magistrate completes an enquiry and 
discharges the accused further enquiry should notbe 
ordered except for very strong reasons. N BHAULAL 
v KALLU, A. 1. R. 1929 Nag 360; 31 Or. T. J. 279; Ind. 
Rul.(1930) Nag. 127 671 


: — S. 439—Revision—Interferénce with finding 
of fact. : 

Though & finding of factis not usually interfered 
with in revision, yet where the finding 1s not based 
on any positive evidence but upon inferences drawn 
from certain circumstances arising from the evi- 
dence and all the materials on which the finding 
is based are set forth in the judgments of the 

- Courts below, it is open to the accused to ask the 
High Court to consider if the conclusions arrived at 
by thé Courts below are warranted by those materials. 
Pat HARAKRISHNA MaHaTAD v. Emperor, Ind, Rul. 
(1930) Pat. 97: 31 Cr. L.J. 249; A. I. R.1930 Pat. 209; 
1l P. L. T. 319° 321 
————— 8. 476-B. See ORININAL PROCEDURE Cops, 

1898, s. 195 (3) 9 
——-s. 494. See CRIMINAL  PRocgEDURE CODE, 

1898, s. 337 678 
—— ——— 88. 528, 350 (1) proviso— Transfer of case 

—Formal application for transfer, necessity of — 

Nature of transfer proceedings—Procedure—Notice, 

necessity — of— Reasons for transfer—Affidavit, 

necessity of—Communal grounds, transfer on—De 
novo trial. 

Though a District Magistrate can transfer a case 
suo moto, yet when action is taken at the instance 

of a patty, a proper application should, as a rule, 

. 


consider application 
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be insisted upon, specially when allegations are made 
against the trial Magistrate. 

The functions of the District . Magistrate under 
s. 528 of the Criminal Procedure Code which em- 
powers him to transfer cases from the Courts of the 
Magistrates subordinate to him, are judicial functions 
and must consequently be exercised with due ob- 
servance of the procedure and formalities which have 
to be followed in all other judicial matters. He must 
be moved by a proper application, openly pre- 
sented in Court by the aggrieved party personally 
or through a person duly authorised by him for the 
purpose. 

A transfer application should be supported by an 
affidavit testifying tothe correctness of the allefation 
made therein. 

Beforea District Magistrate ean transfer a case 
under s. 528, Criminal Procedure Code, it is necessary 
for him to issue notice to the opposite side, 

Section 528 (5), Criminal Procedure Code, makes it 
incumbent on the District Magistrate to record his 
reasons before transferring the case. 

Jt is doubtful whether a District Magistrate when 
ordering the transfer ofa case can impose the con- 
dition that a de moro trial will not be asked for either 
with-or without the assent of the accused whose right 
to claim a de novo trial isrecognised by proviso (a) 
to s. 350 (1), Criminal Procedure Code. 

The party who pleads prejudiceand bias ina parti- 
cular Judge or Magistrate must prove affirmatively 
that such bias and prejudice doas a matter of fact 
exist. 

A case ofa communal or quasi communal nature 
should not be transferred from the Court of a Hindu 
Magistrate merely because the accused is Muham- 
madan or vice versa. L GOWARDHAN Das Kapur v. 
ABBAS ALI, Ind. Rul. (1920) Lah. 214; A. I, R. 1930 


Lah. 168; 31 Cr. L. J. 257 374 
——s 533. See CRIMINAL PROCEDURE CODE, 
1898, s. 164 782 
—— s. 537. 
See CRIMINAL PROCEDURE CODE, 1692, s 256 588 
See Fexat Cope, 1860, s. 147 862 


s. 561—Exemption from personal attendance 

—High Court whether can grant such exemption— 

Inherent jurisdiction, when can be invoked—Trial 

held in absence of accused, legality of. 

A High Court can under the inherent powers as 
declared by s. 561-A ofthe Criminal Procedure Code 
pass an order excusing the personal attendance of 
the accused and permitting him to represent himself 
in Court bya Pleader. 

The rule of holding a criminal trial in the presence 
of the accused is made especially for his benefit 
and there is nothing to prevent him from waiving 
the benefit if he likes, though the trial would ke 
bad, if it is held without his consent in his absence 
or even in the presence of a Pleaderengaged for 
him, if the engagement had not been made by the 
accused. NSasrv. Burarr, 31 Cr L. J, 284; Ind. Rul. 
(1930) Nag. 107; A. L R. 1930 Nag. 61;26 N.L R. 
50 651 


Criminal trlal—Adjournment sine die for further 
evidence— Procedure, legality of. 

Where the witnesses relied on by the prosecution 
do not give evidence expected of them, the Court 
should not allow an adjournment to enable the pro- 
secution to put matters right by making a search in 


` the hope of finding other witnesses who would prove 


more satisfactory in the eye of the prosecution. 
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940 
Criminal trlal—coneld. Custom—contd. . " 
Oases should not be adjourned sine diefor further not be disturbed in second appeal L RAM Sinau 
evidence unless there is some real foundation for . Lan SINGH, Ind. Rul. (1930) Lah. 195 291 


believing that such evidence in fact exists. RAH 
Puonev Emperor, 7 R. 592; Ind. Rul. (1930) Rang. 
101; 31 Or. L. J. 296; A. I. R 1930 Rang. 76 773 
Articles in accused's possession—Material 
evidence—False defence incriminating innocent 
parties—Heavy sentence. 

The Crown is entitled to rely upon any material 
evidence of an incriminatory character found in the 
house of an accused person as the result of house 
search. 

False allegations against innocent and respectable 
persons, of criminal conspiracy to bring false charges, 
wher used as a defence, aggravate greatly the 
original offence. This type of defence is much too 
common in India and where a defence of this 
character is obviously false, that fact ought to be 
teken into consideration in awarding punishment. A 
TosPEROR v. NARBADA Prasan, Ind. Rul. (1930) All, 195; 
310r. L. J. 356; A. I. R. 1930 All. 38; 51 A 864 819 

Conviction for three months’ rigorous 
imprisonment—Alteration in appeal into one month's 
imprisonment and fine with further two months’ 
imprisonment in default of payment, whether 
amounts to enhancement. 

On appeal against a conviction a sentence of 
three months’ rigorous imprisonment was altered 
into one of one month's rigorous imprisonment and 
a fiue of Rs. 60 with a further 2 months' rigorous 
imprisonment in default of payment: 

Held, that the sentence passed by the Appellate 
Court was not ilegal as amounting to an enhance- 
ment, if the accused did not consider the fino a 
heavier sentence than two months' imprisonment. M 
In re Suupa GouNDAN, (1929) M. W. N.896; 31 Or. L. 
J. 303; Ind. Rul. (1930) Mad. 141; A.I. R. 1930 Mad. 
193 125 


———— Offence punishable under two provisions of 
law—Two punishments, whether permissible. 
. Where there is one offence punishable under two 
different provisions of law, only one punishment can 
e legally inflicted. L BHAGAT SINGH v. EMPEROR, 
Ind. Rul. (1930) Lah. 262; 31 Cr. L. J. 290; 31 P. L. 
R. 73; A. I. R. 1930 Lah. 266 726 
Sentence—Accused child- of 12 years— 
Rigorous imprisonment in ordinary jail, propriety 


of. 

Obiter.—A child of 12 years should not be award- 
ed rigorous imprisonment in an ordinary jail. But if 
it is found necessary to impose a punishment fora 
first offenca he should at least have the benefit of 
. reform school. L Mautu v. Emperor, A. I. R. 1929 
Lah. 787; Ind. Rul. (1930) Lah. 227; 31 Cr. L. J. 261; 
31 P. L. R. 217; 11 Lah, 115 419 
Cross complaints. See ORIMINAL Procepure Cops, 

1898, s. 200 214 


Custom--Alienatlon—Suit challenging alienation 
compromised bona fide—Compromise, whether bind- 
ing on descendants of parties—Bona fide compromise, 
finding as to—Second appeal—Civil Procedure Code 
(Act V of 1908), s. 100. 

It is settled law that & compromise entered into 
by a member of an agricultural tribe in litigation 
relating to ancestral property is binding upon his 
‘sons and grandsons if it was entered into in good 
faith, ` : 

Whether or not a compromise was entered into 


bona fide, is a question of fact and a finding with- 


régard to it, if supported by legal evidence, will 


~——-- Ancestral or self-acqulred property 
—Abandonment of village by proprictors—Subsequent 
re-occupation-—Village, whether self-acquired. 
Where the original proprietors of a village’ aban- 
don it, but after the lapse of a fgw years 
come back andre-occupy it, there cannot be said to 
be a fresh acquisition and they must be held to have 
re-occupied what already belonged to them and thera 
is no change in the ancestral nature of the préperty., 
L SADDA SINGH v. LBHNA Sinan, Ind. Rul. (1930) Lah. 
269; A. I. R. 1930 Lah. 633 733 


—, proof of—Statement of custom in wajib-ul- 
arz, evidentiary value of—Customary rules of 
succession in Oudh in supersession of ordinary rules 
of Hindu and Muhammadan Law—-Evidence of 
custom in one branch of family, whether relevant 
as evidence of like custom in another branch of 
same — family—Muhammadan family —Widows 
succeeding to life-estates~-Right of survivorship 
between widows—Accrual of cause of action for 
suit by male agnatesof husband io recover posses- 
sion on death of each widow—Limitation Act 
(TX of 1908), Sch. I, Art. 141. 

An unambiguous statement of a custom recorded 
in the wajib-ul-arz (Record of Rights) ófa village 
is most valuable evidence of the custom and is much 
more reliable than subsequent oral evidence givon 
fter a dispute as to the custom has arisen. 

But when the wajib-ul-arz contains statements as 
to custom which would appear to have been con- 
cocted by the persons making them in their own 
interest, they are to be disregarded, being worse 
than useless ; 

In the Province of Oudh there is not necessarily 
any presumption against the existence of a custom 
of succession superseding the ordinary rules of 
Myhammadan Law. On the other hand, the pre- .. 
valenco of customary rules of succession in this part 
of India has been recognized in the Statute Law of 
Oudh, as _ well as of the Punjab and the North- 
Western Frontier Province, which provides that in 
matters of succéssion the ordinary rules of Muham- 
madan aad Hindu Law are only to be applied in 
the absence of such customs. The custom set up 
must, however, be proved by satisfactory evidence, 
though without insisting on the rigorous and 
technical rules which would be applicable to such a 
case in England. 

Held, that in the family of the parties to tho 
suit, (Hujjaji Sheikhs of Bara Banki District, Oudh), 
when a male proprietor dies childless leaving two 
widows, there exists a customary rule of succession 
in supersession of the ordinary rules of Muham- 
madan Law, under which each of the widows takes 
an interest for life ia a moiety of her deceased 
husband's estate with reversion on her death, to the 
male agnates of the husband. The custom, however, 
does not recognize a right of survivorship between 
the widows. 

One Muzaffar Hussain Khan, a Hujjaji Sheikh of 
District Bara Banki (Oudh’, died without issue in 
1865, leaving him surviving two widows, namely, 
Mithan-un-nisa (the senior) and Mahmud-un-nisa 
(the junior), who succeeded to his whole estate in 
equal moieties for their respective lives and were 
each in possession of a half share of the estate, 
The senior widow died in 1872, leaving a brother 
who took possession of her half-share. The ignior 





Vol. 191] " 


e ° Custom—coneld. 


widow died om the 16th May, 1911, and on her 
death her brothers sons obtained possession of her 
Share. Within 12 years ofthe death of the junior 
widow, namely on the 15th May, 1923, the plaintiff, 
being the nearest male agnate of the said Muzaffar 
Hossain Khan, instituted the present suit against 
the persons in possession ofthe property of Muzaflar 
Hussain Khan, claiming that he (the plaintiff) was 
~entitled tọ the entire estate on the death of the 
junior widow: i 

Held, that in accordance with the above cuslomary 
rule of succession obtaining in this family, as the 
Surviving widow (ie. the junior widow) had no 
right to succeed for her lifeto the properties which 
had been in the enjoyment of the senior 
widow, the husband's male collaterals , were entitled 
on the death of the senior widow in 1872 to succeed 
forthwith to her half share, and consequently the 
plaintiff's suit (instituted in 1923) as regards the 
moiety of the senior widow was barred by limita- 
tion, but that the plaintiff was entitled toa decree 
for possession as to the one-half ofthe estate held 
by the junior widow, the suit having been brought 
within l2 yeais of the latter's death. 

Where two families both descended from a com- 
mon ancestor have lived for a considerable period 
under the same conditions in a particular locality 
and have been so closely connected together as to 
be treated as one community, evidence of the 
custom observed by one family in supersession of 
the ordinary Muhammadan Law is of high evi- 
dential value as to the custom in the other. PC 
ROSHAN ALI KHAN v. ASGHAR ALI, Ind. Rul. (1930) 
P.O. 53; A. I. R. 1930 P.O. 35; 58 M. L. J. 156;7 
Ur W. N. 81; 5 Luck. 70; 31 L. W. 570; 52 C. L. J. m 

. 0. i 5 


Customary Law—Gi/t—Maliars of Jhelum Distric 
—Gift of ancestral land to daughter, validity of— 
:Wajib-ul-arz— Presumption. - 
An entry in a riwaj-i-am isa strong piece of evi- 

dence in support of a custom and is sufficient te 

shift the onus of proof. 

Among the Maliars of the Jhelum District there 
is a presumption thata gift of ancestral land cannot 
be made to the daughter without the consent of 
the reversioners and such a gjft cannot be held 
to be valid in the absence of strong evidence to 
rebut this presumption. L GHULAM ALI v. Watt, A. I. 
R. 1929 Lah. 277; Ind, Rul. (1930) Lah. 203; 31 P. L. 
R. 262 ` 299 


Declaratory sult—Limitation. See LIMITATION Act, 
1:08, Sca. I, ArT. 120 209 
Suit for declaration of superior proprietary 
right and for recovery of revenue-~ Plea of agrce- 
ment to adjust revenue—Tiile of plaintif and 
agreement set up by defendant proved—Procedure— 

Dismissal of entire suit, propriety of. 

The plaintiffs sued fora declaration that they were 
entitled to a certain share of the superior pro- 
prietary rights in a village and~to recover their 
share ofthe revenue from the defendants who "were 
inferior proprietors. The defendants pleaded that 
the defendants were such proprietors along with 
the plaintiffs, and that the plaintiffs were not entitled 
io recover any money from them because. of an 
arrangement under which the plaintiffs forbore to 
recover rent from the defendants in this vilage in 
pursuance of the defendants forbearing to recover 
rent from. the plaintiffs in another village. The 
frial Court found that the plaintiffs were en- 
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titled toashare but refused to granta declaration 
on the ground of the mutual agreement: 

Held, that the Court should, under the circum- 
stances, have granted a declaration to the plaintiffs 
and left the question whether they could recover the 
rent for the Revenue Court to decide. A Munam- 
MAD AKBAR v. ALI SAJJAD, A. I. 12.1929 All. 691; 13 R. 
D.725; Ind Rul. (1930) All. 146 386 
Decree declaring charge—Attachment, necessity 

of. See CIVIL PROCEDURE CODE, 1908, O. XXI, n. 54 

ETC, 369 


Deeds—aaterial alteration—Changing date, effect 


of. 

The date of a document is a material part of it 
and a party who alters it for.a fraudulent object 
cannot be allowed to avail himself of the docu- 
ment. L BALMOKAND v. Parsuoram Das, Ind. Rul. (1930) . 
Lah. 169; 31D. L. R. 219; A. I. R. 1920 Lah. 548. 73 
Easement by estoppel. See Lanp ACQUISITION 


Act, 1894, s. 23 (1) 737 
Election. 2 
See Givin Prooupurs Cons, 1908, s 115 32 


See PARTNERSHIP : 609 
English Bankruptcy Act, 1883,(46 & 47 Vic., 

Ch. 52), S. 44. See Prestpency Towns INSOL- 

vENCY ACT, 1909, s. 52 745 
English Law. See LIMITATION ACT, 1606, s.19 412 
Estoppel. 


See ARBITRATION AcT, 1699, s. 14 161,164 
See HINDU Law 387 
See LAND Acquisition Act, 1894, 5. 23 (1) 737 


See TnANsFER oF PROPERTY A 
Eviclence— Certificate 

admissible to prore age. 

A certificate of guardianship issued in Oudh isa 
record made by a public servant in the discharge 
of his official duties and an entry in such a certifi- 
cate is relevant and admissible in proof of the age of 


or, 1882, s, 65 (a) 
of guardianship, 


111 
whether 


a particular person. OS. MEHDI ALI v. S, WaravaT 
Husain Kuan, Ind. Rul, (1930) Oudh 53; A.I R. 1930 
Oudh 97; 7 O. W. N. 25 277 


Judicial notice— Events transpiring in Court 

whether can be judicially noticed. 
A Court can take judicial notice of facts transpiring 
in Court, Pat CnarrRA Kumart Dzvi v. MOHAN 
BIKRAM Suan, Ind. Rul (1930) Pat. 123 337 


Evidence Act (I of 1872), ss.11, 13, 40, 41, 42,43 
—Judgments. not inter partes, admissibility of— 
Omission to object to admission in trial, Court, effect 
of. 

Judgments other than those mentioned in ss. 40, 
4l and 42 of the Evidence Act, may be relevant 
under 8.43 of the Evidence Act, even if they are 
nob inter partes, if their existence is a fact in issue 
or is relevant under some other provisions of the Act, 
e g., S. ll ors, 13. 

Where the fact in issue is whether a transaction 
is benami, a judgment which affords a motive for 
.the benami transaction is admissible in evidence, 
even though it is not a judgment inter partes, 

Omission to object to the admission of a docu» 
ment in evidence in the trial Court will not make the 
document admissible if it is per se irrelevant or in« 
admissible, Pat BABUI SBAMSUNDER KUER v Rane 
knetawan San, 8 Pat. 783; A. I. R. 1929 Pat. 739; Ind, 


Raul. (1930) Pat. 110 : 334 
—— $8.11 (2), 14, 32. See Witt 796 
Ss. 21, 27—Oral confession by accused to 


Magistrate, admissibility of — Accused pointing out 
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_spot—No discovery—Conduct of accused, whether- 


admissible. 

- Anoral confession made by an accused person toa 
Magistrate is, as an admission by him, a relevant 
fact and may be proved by the ‘testimony of the 
Magistrate given at the trial. : 

Apart from any of the accompanying statements 
which the accused might have made to the Magis- 
trate, the mere fact of the accused pointing out 
various spots is no evidence against him where no 
recovery is stated to have been made in consequence 
of' the said pointing out of spots. L BAGHEL SINGH 
v: EuPEROR, A. I. R. 1929 Lah. 794; Ind. Rul, (1930) 


laah, 241; 31 Or. L. J. 269 497 
———— 8.26. 

See Burua Exotse Aor, 1917 715 

. See GENERAL OLAUSES Aor, 1897, s. 3 (31) 157 

s, 27. See BvipENOE Act, 1872, s.21 497 





s. 27—Statement of accused before Police 
' that he buried dead body of deceased, admissibility 





0, 

Where a person is suspected or accused of murder 
a statement made by him before the Police that he 
had’ buried the body of the deceased at a particular 
place pointed out by “him is admissible in evidence. 
L MauuN v EuPrRoR, Ind. Rul. (1930) Lah, 264; 31 
Cr. L. J 293; A. I. R. 1930 Lah. 530; 31 P. L. R. 701 





728 

: $. 30. See ORIMINAL Procepure Cops, 1898, - 
s. 337 : 678 
-——-- $. 30- Confession of co-accused, admissibility 


of —Retraction, effect of —Evidenceof identification 

— Matters to be deposed to —Close scrutiny, necessity 

.of. 

Tao statement of a co-accused is admissible in 
evidence but according to the usual practice and as 
a rule of prudence itis unsafe to accept the tainted 
testimony of an accomplice so long as it is not 
corroborated in material particulars especially 
where the said accomplice does not adhere to his 
statement. 

The evidence as to identification ought in each 
case to be subjected to a close and careful scrutiny. 
It is an important factor whether all the persons 
jdentified were previously known to the witnesses 
or were perfect strangers to them. The time of the 
occurrence; the state of the light andthe oppor- 
tunities which the witnesses had of identifyingare 


material circumstances to be deposed to in each and - 


every case. A Man Sines v. Emperor, A. I. R. 1929 
All. 928; 31 Cr, L. J. 206; Ind, Rul. (1930) All. 87 
103 


$8. 34, 68—Account books—'Regularly kept’, 
meaning of—Formal proof of regular keeping, 
whether necessary. 

Whether or not books of account have been 
regularly kept in the course of business within the 
meaning of s. 34 of the Evidence Act is a question of 
act and this question. may be solved by a reference 
to the: entries in the books under the Kviderca Act 





of 1872; it is not mecessary that there should be - 


formal proof that the books were keit in the 
regular course of business. 

Section 68 of the Evidence Act is not applicable 
to an account book as itis not required by law to be 
attested.. A- EMPEROR v. NARBADA PRASAD, Ind Rul, 
(1930) All. 195; 31 Or. L. J. 356; A. I. R. 1930 All. 38; 
51 A.864 | 819 
s, 35—Recital in judgment not inter partes, 
admissibility of. s 
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A recital in a judgment not inter partes of a relet- 
ant fact is not admissible in evidence under s. 35 of 
the Evidence Act. L Asa SINGH v. MANSHA Ram, Ind. 
Rul. (1930) Lah, 253; A. I. R. 1930 Lah. 237; 11 Lah. 
L. J. 528 - 509 


S, 43—J'udgment not in rem or inter partes, 
admissibility of. 

lf a point is decided in a particular, way by 
a judgment which is not a judgihent in 
remnor relating to matters of public nature nor’ 
between the parties to a subsequent suit,it is not 
relevant for the decisicn of the same point im the 
subsequent suit. M SHANKAR Ganesh v. KzsHo, A.I.° 
R. 1930 Nag. 1; Ind. Rul. (1930) Nag. 100; 26 N. L. R,. 
33 644 
s. 65. See Cryin Procepure Cope, 1908, 

f 33 
————-$.68 asamended by Act XXXI of 926 

—Amendment, whether retrospective. 

The amendment ofs. 68, Evidence Act, by Act. 
XXXI of 1926, is a provision relating to processual. 
law and not to substantive law and, therefore, must 
be taken to be retrospective in its operation. M: 
THAYAMMAL v. A. MUTHUKUMARASWAMI CHETTIAR, 57 M 


s. 115 


. L, J. 581; 30 L. W. 677; A. I. R. 1929 Mad. 881; Ind. 


Rul, (1930) Mad, 266; 53 M. 119. 858 
————— $.90 -Ancient document—Presumption of. 
genuineness, whether applies to copies. 

Under 8.90 of the Evidence Act the Court may 
presume the genuineness of & document which is- 
more than 30 years old on the old production of a true 
copy of the same. The.application of the- section 
is not confined to cases in which the original 
document is actually before the Court. O BRIJ 
KisHonE v. Bent Prrsuap, 6 O. W.N. 880; A. I. R. 





1129 Oudh 483; Ind. Rul. (1930) Oudh 49 273 
.— ——— S. 92, See NEGOTIABLE INSTRUMENTS ACT,” 

1881, s. 28 é 193 

—————— 55, 95,98. See INTEREST 75 
s. 114. : 5 

See CALCUTTA MUNIOIPAL Aor, 1923, e. 418 561 
See Orvi Procepure Cope, 1908, O.V,2.25 382° 





s.114— Civil Procedure Code (Act V of 1908): ` 
s. 100—Document creating obligation in possession 
of obligor— Presumption regarding discharge of 
obligation—l'ailure tu consider question of 
presumption—Misdirection—Second appeal. 

Where a document creating an obligation is in 
the possession of the obligor, the Court may pre- 
sume that the obligation has been discharged. 
The failure on the part of an Appellate Court to^ 
direct its attention to the question whether or not 
it should raise such a presumption isa good ground 
for second appeal. , 

Where in coming to a finding of fact the lower 
Appellate Court misdirects itself a second appeal is 
competent. L Upzr Sinco v. Hari RAM, Ind. Rul. 
(1930) Lah.268; A. 1. R, 1930 Lah. 443; 12 Lah. L. J. 
21 ; 730 

s. 114—Presumption of regularity of 
judicial acis—Consent decree on admission by 

Pleader—Presumption that Pleader had authority to 

consent—Onus of proof of absence” of authority— 

Postal articles—Presumption of receipt by addressee, 

Where a decree is passed by a Court on con- 
fession of judgment by the defendant's Pleader it~ 
must be assumed that the Court must have satisfied . 
itself before the passing. of the decree that the 
person: copfessing judgment had authority on behalf j 
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of the defendant to act in the manner he did, and 
where a person alleges that the Pleader had no 
authority to make such aconfession, he must prove 
his allegation by positive evidence. 

Postal acknowledgments do not always bear the 
seal of the Post Office of delivery although asa rule 
they do. 

There is a presumption that a letter which was 
* duly Posted must in the ordinary course of business 
have reached the addressee. O Paran KUER v. 
Mannı Lat, A. I. R. 1929 Oudh 211; Ind. Rul. (1930) 
Oydh59 - 283 


——-— 8.114 (g)—Non-produolion of material wit- 
ness, effect of. 

If a witness is not called by the prosecution, which 
it was the duty of -the prosecution to call, what 
happens is at the most that there arises a presump- 
tion that if the witness had been called, he would 
not have supported the prosecution case. Failure to 
call such a witness is not, however, fatal to the case of 
the prosecution. 

Wherea Judge left it to the Jury to say for them- 
selves how far the failure of the prosecution to calla 
witness wasso material as to raise in their minds a 
yeasonable doubt as to the prosecution evidence: 

v Held, that there was no misdirection. Pat KRISHNA 
MAHARANA v. ExPEROR, A. I. R. 1929 Pat. 651; 31 Or. L. 
J. 306; Ind, Rul. (1930) Pat. 173 477 
ss, 116. See Bunuzss BuppuisrT Law 787 
S,145. See ORIMINAL PRnocupcnz CODE, ae 

6 








' g 162 





ss. 146, 153—Lxamination of witnesses— 

Calling witnesses to prove bad character of other 

witnesses, legality of. 

Tt is permissible under s. 146, Evidence Act, to 
cross-examine a witness as to his credit but when 
questions have been put to him to impeach his 
credit and he hasanswered them, the examination 
of further witnesses to disprove his answers is not 
allowed. 

Section 155 of the Evidence Act does not *allow 
evidence of witness’ general bad character to be 
brought in. 

It is quite contrary to the Evidence Act to try to 
impeach a witness by means of contradictory state- 
ments made unless the contsadictory statement is put 
to him in oross-examination. R Maune San NYIN V. 
Buperor, T R. 771: Ind. Rul. (1930) Rang. 91; 31 Cr, 
L.J. 303; A, I. R. 1930 Rang. 49 715 


Execution of decree——Arrest of judgment-deblor 
in execution of mortgage decree. 
: In a mortgage-decres, execution of which is being 
taken with a view to bring the mortgaged property to 
gale, itis not competent to the Executing Court to 
direct the arrest of the judgment-debtor. L BHAGI- 
pata RAM v. THE BANK or NogTRERN INDIA, Ind. Rul. 
1930 Lah. 197; A. I. R 1930 Lah. 103; 31 P. L. R. 143 
293 
Objections to execution not put forward 
originally, whether open later. 

Judgment-debtors objecting to proceedings in 
execution must state atthe earliest opportunity all 
their objections to the execution and cannot be 
allowed to delay proceedings by putting their objec- 
tions forward piece-meal at whatever time they think 
most convenient to themselves. 

An order for sale is final and binding on the 
Oourt and on the parties unless some fresh objec- 
tion which was not available on or before its date is 
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put forward subsequently. M GANAPATHY MUDALI v. 
Meera Saurs, Ind Rul. (1930,- Mad, 253; A. I It. 1970 
Mad. 303 845 
— Transfer of decree for execution to another 

Court—Jurisdiction of Court transferring decree 

to execute after transfer--Transferee Court attach- 

ing property suficient to satisfy — decree— 

Transferring Court ordering arrest of judgment- 

debtor, propriety of. 

A Court is competent to proceed with the execu- 
tion of a decree after it has granted a certificate of 
non-satisfaction in respect vf the same and has 
sent it for execution to another Court. 

But if the value of the property attached by the 
transferee Court is more than the amount of the 
decree and the decrec-holder is likely to xtalise the 
whole of the amount bythe sale of that property 
then the Court transferring the decree should not 
ordinarily proceed with its,execution by ordering 
arrest of the judgment-debtor. L Hanuman BAKHSH v, 
Gucsxa MaL, Ind. Rul. (1930) Lah. 101; A. I.R 1930 
Lah. 199 68 


Explosive Substances Act (VI of 1908), s. 3— 

‘Malice, meaning of. 

The word malice in s. 2 of the Explosive Sub- 
stances Act is not used in its ordinary popular 
sense meaning vindictiveness against a particular 
individual but in the legal acceptance of the word. 

Malice in the legal acceptance of the word is not 
confined to personal spite against individuals but 
consists in a conscious violation of law to the pre- 
judic ofanother. L BHAGAT SINGH v EMPEROR lnd. 
Rul. (1930) Lah. 262; 31 Cr. L. J? 290; 31 P. L. R.73; 
A. I. H. 1920'Lah 266 726 
Garnishee proceedings. See ORIGINAL Sipe TULIS 

(Mangas, O. XX, 1. 1 155 


General Clauses Act (Xof 1897),s. 3 (31)— 
Evidence Act(l of 1872), s. $£0—Magistrate, whe- 
ther includes Magistrate of foreign country— 
Confession to Juge d'Instruction in Pondichery, 
whether admissible in evidence. 

The definition of ‘Magistrate’ in s, 3 (31) of the 
General Clauses Act is not confined to Magistrates 
exercising jurisdiction under the Criminal Precedure 
Code ; it merely includes them. 

Confessions made by prisoners in Police custody to 
Magistrates ina foreign country, aro not inadmissible 
in evidence under s. 26, I£videnee Act. 

A confession made by an accused person to the 
Juge d' Instruction ina l'rench territory is one made 
to a Magistrate, within the meaning of s. 26 of the 
Ividence Act and is, therefore, admissible in evi- 
dence. M Inre Paxcuanatuam Pirar, 29 D. W, 645; 
A.I R. 1929 Mad. 487; 52 M. 529; 56 M. L.J. 628; 
(1929; M. W. N. 338; 31 Cr. L. J. 223; Ind. Rul. (1930) 
Mad. 173 157 
Gonds—Adoption of Hindu Law—Durden of proof, 

In the case of Gonds credible evidence that on 
the points- which most frequently arise involving 
personal law, custom of the family or body differs 
in no respect from that of Ilindu families in the 
locality, would suffice for an inference that all the 
principles of Hindu Law might have been adopted. 
It would then be for the opposite party to show 
that although part of the Hirdu Law might have 
been adopted, the particular custom, which governed 
the disposal of the suit, had not been adopted. N 
Miran v. HANSLAL, Ind, Rul. (1920) Nag, 106; A, I. It. 
1930 Mag. 57; 26 N.L, R, 111 650 


T 
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—Husband's right to custody of minor wife—Appli- 

cation under s. 25, competency of. 

Under the Hindu Law, the husband ofa married 
girl is her natural guardian and entitled to her 
custody and comes within the definition in s. 14 of 
the Guardians and Wards Act, as being “a person 
having the care of the person of a minor". He 
is, therefore, competent to make an application 
under s. 25 of the Act without filing a suit for 
restitution of conjugal rights S Knetst PaxoHaN v. 
Dera Meneua, Ind. Rul. (1930) Sind 47; A. I.R. 1930 
Sind 135 175 


——— $8. 34 (d), 41 (3)—Accounts of guardian 
~—Court’s investigation thereof —Court, if can 
order payment of more amount than is admitted 
by guafdian to be due. 

The Court has no power, either under the pro- 
visions’ of s. 34, cl. (d), or s. 41, cl (3), of the 
Guardians and Wards Act or under its inherent 
jurisdietion, to order a guardian or his legal re- 
presentative to pay into Court not only the amount 
admitted to be due by him, but such amount as the 
Court, cn investigation, finds to be due by the 
Buardian and then to punish the guardian under 
8 43ofthe Actfor his failure to pay such amount 
in Oourt. The Court is not precluded from hold- 
ing such an investigation but that can only be for 
refusing discharge to a guardian, if the Court is 
not satisfied with the accounts submitted by him, 
orfor directing a suit to be filed against an ex- 
guardian for recovery of amount due by him over 


and above that which is admitted to be due by. 


him, S HooNDOMAL , CHANBALDAS v. Nazir, Ind. Rul. 
(1930) Sind 40; A. I R 1930 Sind 43 168 
~ SS. 43, 47 (I)—Order permitting marriage 

of ward, whether appealable—‘Regulating the 

conduct or proceedings of a guardian’, meaning of. 

An order passed by: a District Judge under the 
Guardians and Wards Act permitting the marriage 
of a ward to take place is an order ‘regulating the 
conduct or proceedings of a guardian’ within the 
meaning of s. 43 of the Act and is, therefore, appeal- 
able under s. 47 (4) ofthe Act. A Reorr Lar v. Suran 
Lar, Ind. Rul. (1930) All. 178; (1930) A L. J. 152; A. 
L R.1930 All. 66; 52 A. T4 . 690 


Hindu Law. See Gonps 650 
— Adoption—Adoption of brother's daughter's 
son, validity of. 

Amongst twice born Hindus governed by the Mitak- 
shara Law an adoption can only be made of a boy 
whose natural mother could before her marriage 
have been legally married by the adopter, and a 
brother's daughter's son cannot, therefore, be validly 
adopted. O Uparras SINGH v. Ras Kunwar, 6 O.W. 
N. 725; A. I. R. 1929 Oudh 469; Ind. Rul (1930) mus 
43 : 9 
———— — (Bombay School) —Adoption by widow 
` of co-parcener—No authority by husband or consent 

of co-parceners—Valrdity of adoption. 

A. widow of a member of a joint Hindu family 
governed by the Bombay School of Hindu Law can- 
not make a valid adoption without the authority of 
her husband or the consent of the co-parceners. WN 
YASHODI v, CHANDRABHAN, A. I. R. 1929 Nag. 367; Ind. 
Rul. (1930) Nag. 82 _ 50 
——— — Alienation by manager—Legal necessity— 

Test—Act to be of defensive character. 

Under the Hindu Law any act for which the 
character of "legal necessity" or of “benefit to the 
estate" can be claimed must be of a defensive 








INDIAN OASES. 
Guardians and Wards Act (Vill 0f 1890), s, 25. 


. nature. N NAGRAJ v. GANPAT, Ind. Rul. 


Hindu Law—contd. 
[ (1930) Nag: 
125; A. I. R. 1930 Nag. 86; 26 N. L. R; 56 669 
Allenation—Nearer  reversioner failing to 
challenge alienation—Remedy of remote reversioner. 
A remote reversioner can sue for a declaration if 
the nextreversioner refuses without sufficient cause 
to institute proceedings or has concurred in the act 
alleged to be wrongful or has colluded with a 
limited heir or is precluded from suing by hi$ own 
act or conduct or is, from poverty, not in à position 
to sue. But it is not permissible to a remote 
reversioner to sue for possession under the aboge 
circumstances. L AMAR Naty v. RALLI, Ind. Rul, 
(1930) Lah. 166; A. I. R. 1930. Lah: 211 70 


Necessity for partof consideration 
—Duty of Court to decide whether there waa 
necessity to sell—Matters to be considered, 

A salo by a limited owner would be wholly. 
valid or invalid according as itis foundto have- 
been made for necessity or the reverse, and where 
necessity for raising a portion ofthe consideration 
is proved the Court should decide whether it was 
necessary to effect the sale in order to raise that 
sum; and the considerations that would be of 
importance in order to decide this question would, 
be whether the parties concerned had any other 
property out of which they could meet the necessary 
expenditure, whether it would not have been able 
to raive the sum by mortgage instead of sale and 
matters of a like nature. : < 

In a suit to set aside an alienation by the manager 
ofa joint Hindu family it was found tbat out of. 
the entire consideration of Rs, 1,400 there was 
legal necessity to the exent of Rs.967 and the trial 
Court decreed the plaintiff's claim on condition that 
he repaid Rs. 967 : 

Held, that the decree was not in accordance with, 
law. A MURLI v. (GHAMMAR, 51 A. 61; Ind. Rul. (1920), 
All. 145; A. I. R. 1930 All. 22 385. 


— —s- Debts—Son's liability to pay father's debts 
— Partition between father and sons, effect of— 
Creditor's right to proceed against sons’ shares after 
partition—Suit for partition on behalf of minor— 
Doctrine of severance of status, applicability of. 

The liability of sons under Hindu Law to pay 
the debts of the father oùt of the joint family pro- 
party which arises beforea partition between them: 
and their father and the corresponding right of the 
creditor to recover his money ‘from them to the 
extent of their interests in the joint family pro- 
perty are not affected by a subsequent partition 
between the father and sons to which the creditor ig 
not a party. ii 

Per Niamatullah, J.—A decree obtained against 
the father alone, after the disruption of the family 
cannot, however, be executed against the sons.  . 

In case of a minor the mere institution of a suit 
eannot efiect a division in status, inasmuch as until the 
suit proceeds to a decree it is uncertain, whether the 
Court willor willnot deem it a proper case in which 
to allow partition. A Kisuan SARUP v. Bris Ras SINGH, 
A. I. R. 1929 All. 726; (1929) A. L. J. 941; Ind. Rul: 
(1930) All. 129; 51 A..932 257, 
——— Decree against father—Rights of minor. 

son, whether can be proclaimed and sold—Civil, 

Procedure Code (Act V of 1908), O. XXI, r. 66- 

2) (e). f ; 

e ee of a decree obtained against a Hindu 
father for debt which is not illegal or immoral, it ig 





` 
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e open to the-creditor to apply under O. XXI, r. 66 
(2) (e), Civil Procedure Code, to have the right, title, 
and. interesb of his minor sons, who were not parties 
tothe suit, proclaimed and sold. B RAMCHANDRA 
ANANTA Desar v. BHAGWANT Gopat, 31 Bom L. R.1115; 
A.I. R.1929 Bom. 465; 53 B. 777; Ind. Rul. (1930) 

Bom; 51 ¢ 435 

illegitimate son of Sudra, righ of, to 
share in joint family property after death of 
putdtivs father—Maintenance—Demand and refusal, 
whether necessary to support claim—Rate of 

mtintenanse—Basis for decision. i 
Under thé Hindu Law, the illegitimate son of a Sudra 
do23 not acquire by birth an interest in the property 
of his putative father's father and, therefore, cannot 
get the father's share if the putative father dies un- 
divided from his brother or brother’s sons or other 
collaterals. 

The illegitimate son of a Sudra is entitled to 
maintenance, 

Inall cases of maintenance the Court has to 
822 what ths position of the plaintiff claiming 
maintenance is and what the income of the family is. 

Iach ease depends upon the circumstances appear- 
iag in it and no hard and fast rule can be laid 
down to govern all cases. 
` The Court should not bə niggardly in swarding 
maintenance where the person claiming maintenance 
has bean accustomed to a certain mode of life and 
whon the amount of maintenance awardol would 
not ba a hardship upon the family which enjoys 
the wholeof the income of the family property. 

It is not necessary that there should be a distinct 
demand in cases of maintenance in order to sustain 
aclaim for arrears . 

Per Walsh, J.—The illegitimate son ofa Sudra is not 
entitled merely to a compassionate rate of main- 
tenance, M RaTHINASABAPATHI ODAYAR v. GOPALA 
Opayar, 29 L W. 696; A. I. R. 1929 Mad. 515; 56 M. 
L.J. 673; Ind. Rul. (1930) Mad. 142 126 

~ Impartible estates—Alienation by 
holder—Custom of inalienabdility—Patia Killa of 

Orissa. 

An estate cannot be wholly inalienable in India 
save where the limitation of the right of alienation 
has been imposed by some paramount power. 

‘the restraint upon alienation imposed upon the 
head of a family under the ‘Law of the Mitakshara is 
inconsistent with the custom of impartibility and 
succession according to primogeniture 

The Killajat Mahal of Orissa known as Patia Killa 
is an impartible estate devolving in primogeniture 
and the Mitakshara Law of alienation cannot, there- 
fore, be invoked by the members of the family to 
object toan alienation by the Killadar. 

lt is against public policy to allow a family to 
ereate a custom ofabsolute inalienability ofits prc- 
perties. Pat Mapuusuba Deg v — KuEsTABASI Sadu, 
8 Pat. 932; Ind. Rul. (1930) Pat. 188; A. I. R. 19:0 Pat. 
137 462 

-~ Joint family—Alienation by manager— 

Necessity for major portion proved —Presunption as 

to balance 

Where a Hindu father raised a loan of Rs. 10,000 
and there was justifying necessity to the extent of 
Rs. 9,800 : 








Held, that the Court may assume that tho father 


had full justification for raising the balance also. A 

< ANGAN Lans. Saran BEHARI, A I. R.1929 All. 503; 
(1929) A. L.J. 526; Ind. Rul(1930) All. 109; 51 A. 799 

: 221 
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L——-— Joint family— Conversion of self-acquired 
property into joint. family property. 

A property originally self-acquired may become 
joint property if it has been voluntarily thrown by 
the owner into the joint stock with tho intention of 
abandoning all separate claims upon it. Tho ques- 
tion whether hehas done so or not is entirely one 
of factto be decided in the light of all the cireum- 
stances of the case. But a clear intention to waive 
his separate rights must be established and will not 
be iaferred from acts which may have been done 
merely from kindness or affection, C RAJANI 
Kanta Des v. Basuiram Mestani, 49 C. Ta. J. 032; A. 1. 
R 192) Cal 636; Ind. Rul (1939) Cal. 121 409 


——— —Filing of suit for partition-—Intention 
to divide—Debt contracted by father gor joint 
family purpose—Persona! liability of sons. 

The tiling of a plaint claiming partition is a clear 
indication of an intention to separate. 

Where a debt is borrowed by a Hindu father for 
the purposes ofthe joint family his sons are bound 
under the law to pay the same and have a personal 
liability in the matter. Pat Ram BALAK Inai v. 
AMBIKA SINGH, 10 P.L T.373; A. I. R, 1920 Pat. 365; 
Ind. Rul. (1030) Pat. 117 451 
———— Manager not sued as manager— 

Other members, whether bound by decrce—V'ailure 

to contest suit, effect of. ` 

' he manager of a joint Hindu family may eflec- 
tively represent the other members of tho fam ly 
in a suit even though he does not sue or is nos 
-sued as the manager of the family. 

The question whether he astually represented 
them or not depends on the facts and circumstances 
relating to each case 

The irere fact that the manager remained ex 
parte does not necessarily mean that he was carcless 
ofthe interests of the family. Pat LALCHAND v. 
SEOGOBIND, 8 Pat. 788; A. I. R, 1929 Pat. 741; Ind. Rul. 
(1932) Pat. 106; 11 P. L. T. 237 330 
—————- Manager's power to give discharge, 
See LIMITATION Act, 1908, 5 7 , 446 


Mortgage-decree against adult mem- 
bers -Junior member mot impleaded as party-— 
Decree, whether bindingon junior member—Presump- 
Lion of jointness. 

Four brothers belonging to a joint Hindu family 
and their sons executed a mortgage and the mort- 
gagee obtained a decree on the mortgage impleading 
allthe members of the family who had executed the 
mortgage. The legal representatives of a junior son of 
the family who wasnot a party to the mortgage or 
to the mortgagee's suit, sued to redeem their share 
of the property after it had been sold in execution 
of the mortgage-decree: 

Ifeld, that the mortgage-decree and sale were 
binding on the whole family even though the plaint- 
iffa!' predecessor had not been impleaded as a party 
to the suit and the suit for redemption was not, 
therefore, maintainable. 

In a mortgage suit againsta joint Hindu family 
in which the manager isimpleaded, the family is 
sufficiently represented by him,and a suit is not 
defective by reason ofthe non-joinder of the other 
members of the family. 

The ordinary presumption of Hindu Law is that 
brothers and uncles are joint A DEo Narain SINGU v. 
Paacu Sinan, Ind. Rul. (1930) All. 193; A. I, R. .930 
All. 541 - 817 
———— Mortgage suit by some members im» 











946 


Hindu Law—contd,; 


pleading others as pro forma defendants— Purchase 

by plaintiffs in execution of decree, whether enures 

for benefit of pro forma defendants. 

Where some of the members of a joint Hindu family 
obtained a mortgage-decree impleading tho other 
members as pro forma defendants and purchased the 
mortgaged property in satisfaclion of the decree-debt: 

Held, that the property must “be deemed to have 
been purchased for the benefit of all the members of 

` the family including the pro forma defendants and 
the heirs of the latter were entitled to their share in 
it. A Max SINGH v. Raat Lar, Ind. Rul. (1920) All. 
1957(1830) A. L J. 671 819 


Joint famlly—Partition— Property left un- 
divided—J oint tenancy or tenancy-in-common—Shar- 
ing income in wrong-slares by mistake—Right to 
prope? shares on partition—Adverse possession be- 
tween co-owners. 

' ‘The members of a joint Hindu family divided 

their ancestral properties but left undivided certain 

‘properties which they had inherited by way of 

-collateral succession. They continued to live 

separately and shared th: income of the undivided 

properties for many yéars in certain shares, which, 
were not, however, their correct shares in Jaw. In 

a suit for partition by one of the members : ` 
Held, (l) that the parties must be taken to have 

-separated as regards the interest in the suit pro- 

perties although no actual partition by metes and 

bounds had been arrived at; 

(2) that the parties were entitled to share in ihe 
suit properties according to the shares to which 
they were entitled by law in spite of the fact that 
the income had been in fact enjoyed by them fcr 
many years in shares contrary to those to which they 
were entitled originally by law. : 

As between tenants-in-common there can be no 
ouster unless there has been a clear and definite 
exclusion of one tenant-in-conmon by the other 
under aclaim ofrightand to the knowledge of his 
co-tenent. : 

But there may, over a long series of years, be 
such a course of conduct that the proper inference 
to draw from all the facts is that there has Leen 
such an ouster. B Mursi Naroram v. HIRALAL RAM- 
CANDRA, 2] Bom. L. R. 1067; A.T. R. 1929 Bom. 424; 
Ind. Rul. (1930) Bom. 55 439 


— Partition— Separation of one member 
—Onus of proof of jointness of remaining members 
—J'ather's power to settle accounts. 

The effect of the separation of one co-parcener of 
‘a joint Hindu family from the others is in the first 
instance to put an end to the presumption of joint- 
ness but the separation dces not necessarily have the 
effect of a complete disruption of the joint family. 
The burden of proving that the remaining members 
continued to be joint or that they re-united would 
-be on those who assert such jointness 

The father of a joint Hindu family consisting of 
himself and his minor sons represents this family 
to the outside world and is fully competent to settle 
accounts on behalf ofthe family, and a settlement 
made br him is not open to challenge or impeach- 
: ment by his minor sons where there is nothing to 
show that the transaction was tainted by fraud or 
sollusion or that the rightsof the minors were vot 
sufficiently pretectcd. A Kexpan Lar v. Rag BEHARI 
Gir, A. 1. R. 1129 All 513; (1929) A. L.J. 597; Ind. 
Ru. (193C) All. 115 243 
Wee Partition~ Separaticn of one member 
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—BShare of divided member, whether to be taken into 
account in ascertainment of shares ‘on subsequent * 
partition. 

When there hasbeen a partition of one or more 
members in a joint Hindu family, the other mem- 
bers remaining united, this partition must be 
taken into account in determining the shares due 
to the various branches in a subsequent partition. 
16 is not the actual number of shares that is to be 
taken into account in such cases, but only the 
share-fraction and what the fractional share to 
which any branch would be entitled would depend 
on the circumstances that exist at the time of parti- 
tion. M A. M, Narayana SAn v. A. SANKAR San, 57 M. 
L. J. 685; 32 L. W.751; A. 1, R. 1929 Mad. 865; Ind. 
Kul. (1920) Mad.97; 53 M.1 * 1 


Joint family—Separation of one member, 
whether causes separation of remaining members 
inter se—Inference of intention to remain joint 
from subsequent condu ct. 

The separation of a son from- his father, step- 
mother and step-brother, does not automatically effect 
a separation of the latter among themselves. It 
has to be decided on the facts of the case whether 
the latter did or did not continue joint. 

‘When one member of a joint family has separated 
an agreement by the remaining members to con- 
tinue undivided may bo inferred from ihe way in 
which their business was carried on after the separa- 
tion, O Karawarr v Raauuras SINGH, 6 O. W.N. 
737; A. I. R..1929 Oudh 427; 13 R.D., 648; Ind. Rul. 
(1330) Oudh 66 882 
——— —- Suit against father and sons— Sons 

exonerated—Personal decree, against father— Son's 

Share, whether can be sold in execution. 

Where a ‘Hindu father and his sons have been 
impleaded in a suit to recover a debt from the father 
and the sons have been exonerated, nevertheless the 
sons’ shares arc liable in execution ofthe decree even 
though the decree is only against the father personal- 
ly. M Doratswaur NADAN v, NAGASANMI NAIOKEN, A. T, 
K. 1929 Mad. £98; Ind. Rul. (1930) Mad. 271 863 
———-——— —— Suit by adult son for himself 

and as next friend of minor brother for parti- 
tion against father—Death of minor plaintiff —Share 
of minor plaintiff, whether survives to father or 
brother — Alienation by father to discharge antecedent 
debts, binding nature of. 

Where, pending asuit by an adult Hindu son 
aciing for himself andas next friend of his minor 
brother, for partition against their father, the minor 
plaintiff died: 

Held, that the adult plaintiff alone becomes divided 
from the rest ofthe family, and the share of the 
minor plaintiff vested in the father by survivor- 
ship. 

Apal from any question of pressure or such con- 
siderations, a Hindu f«theris entitled tosell joint 
family property for discharging antecedent debts. 
M MALLAVARAPU Rama Rao v. MALLAVARAPU HANT- 
MANTIIA Rao, 30 L. W. 251;.52 M. 856; 57 M. L. J. 726; 
Ind. Rul, (1969) Mad. 245; A I..R. 1930 Mad. 326 837 





——— Suit for partition by son—Marriage 
expenses of daughter and son's daughter. : 
Per Ramesam, J., and Reilly, J. (Jackson, J. dis- 

senting).—In a suit for partition by a Hindu son - 

against his father, the plaintiff remains liable for 

the marriage expenses of his sisters in proportion to 

his share of the property divided. : 
Per Ramesam, Jackson and: Reilly, JJ.~In such a 
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case the other members of the family are, however, 
not liable to contribute to the marriage expenses of 
the plaintiffs daughter. M CHEDALAVADA SUBBAYYA V. 
CHEDALAVADA ANANDA Ramayya, A I. R. 1929 Mad. 586; 
57 M. L, J. 826; 30 L. W. 923; Ind. Rul. (1939) Mad. 
129; 53 M. 81 113 


— —— Joint family—Uncle 
sumption of joininess. 
Among Hindus, in the absence of any clear and 

cogent evidence of partition, the presumption is that 

an uncle and his nephew are joint. L FHULLO v, 

1NDAR, ll Lah. L. J. 226; Ind. Rul. (1930) Lah. 239 

e. 


and nephew—Pre- 


: 431 

Marriage —Bairagis—Admittance to sect, 

whether condition precedent to validity of mar- 
riage. 

A formal admittance to the sect is not a necessary 
preliminary on the part of the woman to constitute 
a legal marriage among the Bairagis. 

Thougha Bairagi is vowed to a lifeof celibacy this 
does not necessarily make him incompetent in law to 
contract a valid marriage. G ADWAITA Das v. DALAT 
Moian, 33 O. W. N. 967; A. I. R. 1930 Cal. 57; Ind. Rul. 
(1930) Cal. 125 413 


— ——— Partition between one co-parcener and others 
—No presumption of jointness between the rest— 
Reunion, whether can be inferred from conduct— 
Linjoyment of property in common after partition, 
effect of. 

There is no presumption when one co-parcener 
separates from the others that the latter remain 
united and an agreement amongst the remaining 
co-parceners to remain united or to re-unite must be 
proved like any other fact. 

Reunion can be inferred from subsequent conduct. 

After partition themembers ofthe family might 
elect to enjoy their share separately or to continue 
to live together and enjoy their property in com- 
mon; whether they did one or the other will affect 
the mode of enjoyment but not the tenure of the 
property or their interest in it, N RAGHUNATH v. 
YAMUNABAI, A. I. R. 1929 Nag. 362; Ind Rul. (1930) 
Nag. 118 662 


Re-marriage .of widow—Re-marriage 
allowed by custom—Right of widow to inherit to her 
husband, whether forfeited by re-marriage-.— Hindu 
Widow's Re-marrvage Act (XV of 1856). 

The provisions of the Hindu Widow's Re-marriage 
Act are inapplicable in thecase of a widow who is 
permitted by the custom of her caste tore-marry and 
such a widow does not by re-marrying forfeit the 
property inherited by her from her deceased husband. 
O GAJADHAR v. SUKHDRI, 4 Luck. 529; Ind. Rul, (1930) 
(Oudh 78; A I. R. 1930 Oudh 171; 7 O. W. N. 197 899 


Suit to set aside alienation by manager 
— Part of consideration for legal necessity —Plaintiff 
whether bound to pay such amowunt—Decrec to be 
passed, mature of. 
lf in a suit by a Hindu to set aside an alienation 
made by his father, as having been made without 
any legal necessity, the Court finds that part ofthe 
consideration for the sale was for legal necessity 
the proper decree to be passed should direct the 
son to be putin possession of the whole property 
on his paying the proportionate share and not the 
whole.of the amount found tobe for legal necessity 
and declaring the purchaser to be entitled to the 
ghare of the father in the property sold. N 
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BURAJMAL v. BAPURAO, A. LR, 
Rul. (1930) Nag. 73 
Widow—Co-widows—Award as of future 
right of succession, validity of—Accleration to 
estate. 

Arbitrators cannot by their award lay down a 
new rule of succession soas to alter the personal 
aw, 

A Hindu died leaving two widows. Disputes 
arose between the widows and the brothers of the 
deceased and an award was made by which 
on the death of either widow three-fourths of 
the property was to go to ths brothers and one- 
fourth tothe daughter. The surviving widow made 
a gift -of her estate to the daughter's sons with tho 
consent ofthe daughter and thus accelerated their 
succession. Ina suit by the daughter's" sons for 
possession : 

Held, that the award did not prevent the widow 
from accelerating the succession of the daughter's 
sons with the consent of tLe daughter. A BENI DIN 
v. RAM Nanzsg, A. I. R 1929 All. 821; Ind, Rul (1930) 
All, 83 99 


- Savings from income, property pur- 
chased from, nature of. 

A Hindu widow has absolute control over the 
income of the property which she has inherited from 
her husband, subject to the payment of the debts 
left by him and unless it can be shown that she 
intended to make her savings out of such income 
part of the estate of her husband, she would have full 
power of disposal over it. M PIRAMANAYAKAM PILLAT 
v. KRIsHNAsWAMY PiLLAt, (1029) M. W. N. 355; Ind. 
Rul (1920) Mad. 188 492 


Suit for injunction by presumptive 
reversioner— Dismissal of suit—Subsequent suit 
by actual reversioner for possession—Res judicata-— 
Estoppel—Acts of presumptive reversioner, whether 
can create estoppel against actual reversioner— 
Recitals-in deeds, value of. ` 
The mere dismissal of a suit for an injunction 

instituted by a reversioner against a Hindu widow 
for restraining her from committing waste cannot 
be res judicata against the actual reversioner in a 
suit for possession of the estate after the death of 
the widow. But the result of such litigation cannot 
altogether be ignored when the transactions are 
sought to be set aside after the lapse of several 
years by the actual reversioner 

No actor omission committed by the presumptive 
reversioner can.amount to an estoppel against thc 
actual reversioner who succeeds on the widow's 
death, though his conduct may under certain cir- 
cumstances raise a presumption in favour of the 
existence of legal necessity for an alienation by the 
wido v. 

Recitals in documents executed by Hindu ladies 
are by themselves no proofs of the existence of tho 
legal necessity mentioned. But im cases where 
there has been a long interval of time aud the 
surrounding circumstances support the inference, 
the recitals in such documents wculd be evidence 
of ths representation having been made to the trans- 
ferees to that effect. A MUHAMMAD ANDUL KARIM Kuan 
v BISHAN Sanat, (1929) A. L. J. 741; A L R. 1930 A11. 9 
Ind. Rul. (1930) All, 147 387 


Hindu Widow's Re-marriage Act (XV of 1856), 
See HINDU Law 899 


1929 Nag. 31]; Ind: 
43 





948 


Hirêe-purchasé agréemént—Hire of molor éar— 
Initial|payment of large sum—Promise forsubsequent 
payments of smaller suins—Clause for- termination 
of agreement in case of default —No provision as to 
return of initial sum—Termination of agreement on 
default—- Initial sum, whether forfeited, ` 


Under an agreement called a hire-purchase agree- 
ment, the plaintiff Company delivered a new motor 
bus to the defendant by whichit was agreed that 
the hirer was to pay by way of hire without demand 
a sum of Rs 1,140 on delivery and thereafter a sum 
of Rs. 226 on the 12th day ofevery month beginning 
with the month next after the date of the agreement 
until eleven monthly instalments had been made unless 
in the interim he should have terminated the agree- 
ment. It was also provided that in the event ofall 
the stipulated monthly hire being duly and punc- 
tually pa&d, the vehicle was at the hirer's option to 
. become his absolute proper;y but-he had a further 
option to buy the vehicle oatright at any time dur- 
ing the currency of the agreement by paying the 
balance of all the hire stipulated under the agreo- 
ment. By another. clause the hirer was to pay 
the owners -a sum of Re. 1 as a consideration 
for theoption to purchase given to him. It was 
also provided that the owners might terminate the 
contract of hiriag and forthwith recover possession: of 
the vehicle in certain events one of which was that the 
hireforany given month was in arrear and left unpaid 
for saven. days after the date fixed for its payment. 
Gortain instalments were paid. There was default 
in paying four instalments and the plaintiff Com pany 
terminated the hire and called for payment of ar- 
rears and for 
damages: 

Held, (1) that the agreement between the parties 
was ahire-purchase agreement which meantthat it 
was hiring with an option of purchase to the hirer 
on the fulfilment of the stipulated conditions ard 
was not a sale which would pass the property in the 
bus to the hirer with stipulated retardation of pay- 
ment of the purchase price by monthly instalments; 

(2) that although there was no express clause in 
the contract that on the termination of the agreement 
either byreturn ofthe vehicle by the hirer or by 
breach of the conditions ofthe agreement by him he 
shall forfeit all ha has already paid including the 
initial sum of Rs. 1,140, it wasa necessary implica- 
tion of the contract sothat on the termination ef 
the agreement the initial payment was forfeited dad 
could ‘not be credited towards the balance due. 


Per Anantakrishna Ayyar, J.—The reasonable view 
to be taken of the agreement was that the defendant 
paid Rs. 1,140 as the first instalment ofrent and agreed 
to pay eleven further subsequent instalments of Ra. 296 
each onthe 12th of every succeeding month, solong 
ns the agreement continued to be in. force. The 
amount of Rs 1,140 in question should not be taken 
as 'aü advance of rent’ in the ordinary acceptation 
of the expression butit was the first instalment of 
rent agreed to be paid by the defendant to the 
plaintiff forthe use ofthe busand that itstands on 
the samefooting as the payments made in respect 
of the other instalments. 


If payment of this amountof. Rs. 1,140 shouid not 
be treated as payment of rent, it should be taken as 
a premium taken by the owner, the plaintiff, witha 
view to grant the lease to ths defendant In such a 
case tüelease having been granted the defendant 
was.notentitled to have any portion, of the said 
amount returned to him, M Auro SuPPLY Co. Lip, v, 
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delivery of bus or alternatively for- 


* 
(1930 
e 
Hlre-purchase agreement—coneld. * 


RAGHUNATHA Onzrry, 20 L. W. 317; 57 M. Le J, 618; 52 
M. 829; A. I. R. 1929 Mad. 881; Ind.. Rul. (1930) Mad. 
209 te 593 
History sheet, evidentiary value of. See Criminats 
Proctpure Cope, 1888, ss. 108, 109 559 


Inàm grant—“Lineal descendants” include both 
male and’ female descendants—Construction of deed 
—‘Heir’, interpretation of. | 
Held, on the construction of an inam geant, . 

which was directed “tə be-continued rent-free to 

the claimant and his lineal descendants in per- 
petuity", that the expression “lineal descendants" 
included descendants in the female line. bd 

According to every rule of interpretation if it is 
intended to limit the word. ‘heirs’ either to the 
male or female line it is essential that it should be 
so limited in direct terms or by necessary impli- 
cation; and in the absence of such limitation there 
is nothing where female inheritance is possible to 
prevent the female being an heir equally with the 
male. P C Sarpar ALI v. Maxsupaut Bre, Ind. Rul. 

(1939) P. ©. 37; A. I. R. 1930 P O. 41; (1930) A. L.J. 

68; 31 L. W. 304; 3L 0. W.N. 203; 32 Bom. L. R. 481; 

58 M. L. J.125; 26 N L. A. 119; 13N. L.J. 27 229 


Income Tax Act (XI of 1922)—Company—Under- 
valuation of opening and closing stocks—Ascertain- 
ment of real profits. 


When the opening and closing stocks of a business 
are both undervalued, the real profits of the Company, 
for the purpcses of assessing income-tax and super- 
tax under the Income Tax Act, 1922, fora particular 
year cannot be ascertained by merely raising the 
valuation of the closing stock, without taking into 
consideration the similar wundervaluation of the 
opening stock. P C CowarssioNER or Income Tax, 
BOMBAY v. AHMEDABAD New Oortron, A. I. R. 1930 P. C. 
56; Ind. Rul (1930) P. C. 79: (1930) A. L. J. 76; 31 L. 
W. 297; 3t C. W_N. 262; 32 Bom. L. R. 358: 51 O. L.J, 
128; 58 M. L. J. 204; 54 B. 213; (1930) M. W. N. p 
7———- s: 2 (14)—Firm—Registration—Parinevs 

agreeing to divide profits whenever necessary or 

convenient —I'irm, whether entitled to vegistration— 

Contract Act (IX of 1872), s. 289—Partnership, 

essentials of. . 


Three brothers owned a” shop in which each had 
one-third share. A certain sum of money was with- 
drawn from the business each month for their joint 
household expenses and each brother took alsoa 
certain sum each month for his pocket expenses. 
The restofthe profits were leftin the business: 

Held, that the three brothers constituted a firm 
within the meaning of s 239, Contract Act, and were 
entitled to become a registered firm under s. 2 (14) of 
the Income Tax Act. 

In order to constitute a partnership it is not 
necessary that the profits should be shared at any 
particular time. Partners can leave their profits in the 
business, and the real test is. whether each could 
withdraw his share, if he so -desired. N Commis- 
SIONER OF INCOME TAX v. KIKABHAI, A. I. R. 1930 Nag. 
6; Ind. Rul. (193 1) Nag. 70 38 

S. 9 (2)—“Annual value”, meaning of —House 
tax, whether part ofrentor annual value. 


House tax isnot a parbofthe rent or the annual 
income accruiag from house property to the land- 
lord but is a mere liability -of the landlord in- 
cidental to his owning the property which he lets 
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out to the- tenants on rent. It cannot, therefore, 
come within the meaning of the' expression “annual 


.value" and the .assessee is not liable to an enhanced 


income-tax by the addition of the.amount of the 
house tax to the annual rental of the property, L 
In the matter of .OnuuNNA MAL-SALIG Ram, 50 P. L. 
R. 429; A,.I. R. 1922 Lah. 503; Ind. Rul. (1930) Lah. 
252 © 508 
—— —— 88.22 (4), 28, 30, 31, 66 (3)—Reference 
to High Court—Jurisdiction of High Court to order 
© Commissioner to state case in respect of original 
orders passed by him—Notice—Service on accredited 
agent, sufficiency of—Findings of fact, finality of. 


Section 68 of the Income Tax Act does not cm- 
power the High Court to require the Commissioner 
to state a casein respect of an original order passed 
by him. 

A notice under s. 22 (4) of the Income Tax Act 


.may be validly served:upon an accredited agent of 


the assessee. 

In a reference under the Income Tax Act it is 
not open to the High Court to go into the facts of the 
ease and to determine whether the Commissioner 
was right in his findings of the facts. P Jaxcar 
BHAGAT v. COMMISSIONER or Income Tax, Drag & 


Orissa, 8 Pat. 877; Ind. Rul. (1930) Pat. 108; A I. R. 


1930 Pat. 127 332 


— Ss. 23 (4), 66 (3)—Assessment under s. 23 
(4)—Power of High Court to consider legality of 
assessment —Queslion whether assessment is legal 
whether question of law— Reference, legality of— 
Assessment to be based on reasons—Duty of Income 
Tax Officer to record reasons. 





The question whether tho Income Tax Authorities 
acted legally in assessing a person uuders. 23 (4) 


of the Income Tax Act is a question of law and 
the High Court has powerif such a question arises, 


to direct the Commissioner to state the case and 


make a reference to the High Court under s. 66 (3, of 


. the Act. 


The High Court has power to held that what pur- 


‘ports to be an assessment to the best of the Income 


Tax Officer's judgment was notin fact such an as- 
sessment, and was, therefore, not a legal assessment. 
When s. 23 (4) says that the Income Tax Officer 


“shall make the assessment "to the best of his judgment” 


it means that he must make it according to the rules 
of reason and justice, not according to private opin- 
ion; according to law and not humour, and that the 
assessment is to be not arbitrary, vague and fanciful 
"but legaland regular 


-` An Income Tax:Officer in making an assessment 


under s. 23 (4) of the Income Tax Act must state in 
his order the materials or reasons on which the 


.judgment is founded. R S. P..K. A. A. M. CHETTYAR 


Rul. (1930) Rang. 118; A I R. 19?0 Rang. 35 790 
——— 88. 28, 30, 31. See Incomm Tax Act, 1922, 
8. 22 (4) 332 


—-—— 88. 33,66 (1) (2)—Order of Commissioner 
on review—Jurisdiction of High Court to order 
Commissioner to state case— S. 66 (1) and (2), scope 
a Relief Act (I of 1877), s. 49, applicabi- 
lity of. ! 


The High Court has no power either under s. 66 
(2) of the Income Tax Aet or under s 45 of ihe 
Specific Relief Act -read with s. 66 (1).of the 
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Income Tax Act to order the Commissioner of 


Income Tax to state a case in respect of an order 
passed by him on review under s. 33 ofthe Incomo 
'Tax Act : 

Where the Legislature has in a special Aet laid 
down particular conditions for the exercise of a 
power by the Court, Courts are not justified in 
disregarding those conditions and holding by re- 
ference to a general Act that they have powers 
beyond those given in thespecial Act. R CHETTYAR 
Fira v. ComMisstoner or IxoouE Tax, 7 R. 581; Ind. 
Rul (1930) Rang. 97; A. I. R. 1930 Hang. 37 769 


‘ss, 40, 42, 43— Interest paid on money 
lent by non-resident Company to Compay incorpo- 
rated in Bombay—Bombay Company whether an 
"agent" of non-resident Company in respect of such 
interest and liable as such lo assessment of income-tax 
-—Agent's liability to tax— Actual receipt of profits 
or gains by agent not necessary. 





A Company, called the Hongkong Trust Corpora- 
tion, Limited, incorporated in Hongkong (hereinafter 
called the Hongkong Company) lent money, from. 
time to time, on deposit.to the respondent (tho 
Bombay Trust Corporation, limited, which was 
incorporated as a private Company in Bombay) at 
the rate of 5} per cent and the respondents duly paid 
interest at that rate on the money deposited: 

Held, (1) that the interest paid by the respondents 
tothe Hongkong Company, on loanstaken by the 
respondents from the Hongkong Company, was a profit 
or gain accruing or arising to a person residing out of 
British India, to wit the Hongkong Company, from 
a business connection in British India and, therefore, 
falling under the words of s. 42 ofthe Income Tax 
Act, 1922; : 

(2)that the respondents came within the explicit 
words of s. 43 of the Act, i. e., they had a business con- 
nection with the Hongkong Company and through 
them (i.e, through the respondents) the Hongkong 
Company was in receipt of the profits or gains; 

(3) that although ifs 43, Income Tax Act, stood alone, 
the word “agent” in that section would mean an agent 
in actual receipt of the profits or gains which were to be 
assessed and the respondentsin the present case did 
not receive the money but on the contrary paid it, 
nevertheless, the next s. 43, Income Tax Act, puts the 
person who comes within its terms artificially into the 
position of the agent and ofassessee under s. 42, 
Income Tax Act; ` 

(t) that under these.circumstances the respondents 
were rightly assessed to--income-tax as agents of the 
Hongkong Company in respect of the interest so paid 
by the respondents to the Hongkong Company. 
P C COMMISSIONER OF Income Tax v. BOMBAY TRUST 
Corp. Lro A I. R.1930 P.C 54: Ind Rul (1930) P. C. 
68; (1939) A. T,, J. 73; 31 O. W. N. 230; 32 Bom. L R. 
361; 58 M. L. J. 197 51 D. 216; 31 L. W. 582 532 


S. 66—Reference to High Court—One of two 
possible inferences drawn— Question of law, whether 
arises. 

If two inferences are possible from the facts found 
and one of them is drawn by the Commissioner 
of Income Tax no question of law arises 
for reference tothe High Court unders (6 ofthe 
Income Tax Act. N NARAIN v COMMISSIONER OF Iy- 


COME Tax, Ind. Rul, (1930' Nag. 104 648 
——— —- 8.66 (1) (2). See Income Tax Act, 1922, s, 
-33 769 
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Insolvency Court, jurisdiction of, to pass simple 
money decree. 

, An Insolvency Court has jurisdiction to passa simple 
money decree against a third person fora debt due 
to the estate of an insolvent. ARam CHARAN SAHU v. 
SALIK Raw Sanu, Ind. Rul. (1930) All. 190; 52 A. 217; 
A. I. R. 1930 All. 628 702 
instalment bond. See LIMITATION Act, 1£08, 

Scu. J, Art. 75 : 80 
Insurance. See Marren Woman's PROPERTY Act, 

1923, s. 23 496 
——— — Policy providing for payment on proof of 

death according to rules of Company—Manner of 

proof. 7 re f 
; Where a Life Assurance Policy provides for pay- 
ment on proof according to the regulations of the 

. Company, to the satisfaction of the Directors, of the 
death of the assured, and it is sought to attach 
the amount after the death of the assured, proof 
should be given of the death in such manner as the 
rules of the Company require It should be such 

,proof of death as is ordinarily required by the 
"Company under the rules, or as required by law 
to prove death. Where this isnot done at the time 
of the taking out of the garnishee summons, the 
Company can well resist any garnishee order until 
the condition requisite by the policy has been 
satisfied, that is, until such proof is given as the 
Company requires or, if no rules have been framed 
by the Company, as the Company thinks sufficient 
to enable a reasonable person to be satisfied as to 
the death of the assured M G. W. Jonny K.P. 
SaMBAMURTHY IYER, A. J. R. 1929 Mad. 347; 29 L.W. 
628; 56 M. L. J. 299: Ind. Rul. (1920) Mad. 171 155 
Interest—Damdupat, rule of—HMortgage suit—Interest 

in additionto damdupat, whether allowable from 

daieof suit. 

Where the rule of damdupat applies, the contrac- 
tual obligation as regards interest comes toanend as 
-soon as thé maximum limit of interest is reached and 
itis not correctto say that the contractual obligation 
‘remains untila decree is passed. When, therefore, 
that obligation has come to an end before the suit 
is filed, the Oourt has discretion to award interest 
from the date of suit over and above the amount to 
interest allowed bythe rule. A Kisanraov MANGXI- 
RAM, A. I R 1929 Nag 355; Ind. Rul. (1929) Nag. 77 

45 


Document reciting rate of interest but not 
specifying, whether payable monthly or otherwise— 
Presumption— Oral evidence regarding mode of 
calculation, admissibility of— Evidence Act (I of 
1872), ss. 95, 98. 

Where a document provides for a rate of interest 
but does not specify whether it is payable monthly 
or annually it 1s permissible to lead oral evidence 
to show whether it is payable monthly or annually. 

In such a case it is an understood thing eo far 
as the province of the Punjabis concerned that the 
interest specified is payable monthly. L Trsa 
(SINGH v, Sant SINGH, 30 P. L. R. 741; Ind. Rul. (1930) 
Lah. 171; A. I. R. 1930 Lah, 144 75 


Interest Act (XXXII of 1839), s. 3—Absence of 
demand-—Right to interest-— Institution of suit, whe- 
ther operates as demand— tight to interest from date 
of suit—Negoliable Instruments Act (X XVI of 1881) 
s. 80, applicability of. , 
Under the Interest Act, 1839, where th» debt 

er sum is not yayable at a certain time 

ther? interest is payable from the time when 
demand of payment shall have been mado in writing. 
Interest cannot be awarded under s. E0 of the 
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Negotiable Instruments Act in respect of a debt due 
under a chithi which is not payable on demand 
The institution of a suit for recovering-a debt 
affords a clear intention to charge interest and the 
Court may, therefore, award interest at the annual 
rate from the date of the institution of the suit even 
if therehas been no demand before the suit. Pat. 
Ram BALAK SINGH v. AMBIKA SINGH, 10 P. L. 
A. I. R. 1929 Pat. 365; Ind Rul. (1960) Pat, 144 
| 7451 


International Law-- Contracts, law applicable to. € 

An unregistered partnership of more than ‘twenty 
persons who had their head office in British India 
had a branch shop in Sangli, a Native State. A trader 
in Miraj State who had certain transactions with the 
Sangli'shop sued in British lndia to enforce a 
demand arising therefrom: à 

Held, that the transactions were governed by the 
law of the Sangli State, and inasmuch as the Com- 
panies Act was not in force in Sangli and the partner- 
ship was not illegal under that law, the’ plaintifi's 
suit was maintainable. B Arpa DADA PATIL v. RAM- 
KRISHNA VasDEO, 31 Bom. L. R. 1187; 63 B. 652; A. I. 
R. 1930 Bom. 5; Ind. Rul.(1950) Bom 69 581 

Law governing immoreables—Lex  loci— 

Parsis—Custom of adoption. 

Land in British India is governed by the law of 
British India as the lex loc? and not by the law of 
the domicile ofthe temporary owner. 

Having regard to the law of British India and 
the statutory provisions which govern succession 
amongst the Parsis there is no room inthe law of 
British India for & custom of adoption amongst them. 
B KERSHAJI DHANJIBHAI V. KAIKHUSHRU KoLuaBnAI, 31 
Bom. L. R.1081; A. I. R, 1929 Bom. 478; Ind. Rul. 
(1930) Bom. 49 433 
Interpretation of Statutes--Tazing Statutes. 

Taxing enactments should be strictly construed 
and therightto tax should be clearly established. 
Conditions precedent to the imposition of any tax 
should be strictly complied with M MUNICIPAL 
COUNCIL, ČUDDAPPAH v. MADRAS AND SOUTHERN MAHARAT- 
TA Rarnway Oompany Lro., 30 L. W. 236; A. I. R. 1929 
Mad. 746; 57 M. L. J,471; 52 M. 779; Ind, Rul. (1970) 
Mad. 247 . 839 
Judgment not inter partes, admissibility of. 

Findings of fact or statements of fact in a judg- 
ment delivered in one case are not admissible as 
proof of those facts in another case when the parties 
are not the same. A MUHAMMAD ABDUL KRIM KHAN 
v. BIsHEN Sanat, (1929) A. L. J. 741; A. I. R. 1930 All. 
9; Ind. Rul. (1930) All. 147 387 
Jurisdiction— Head Officeof Company at Bombay— 

Branch Office at Madras having no independent dis- 

cretion—Cause of action,. for recovery of money, 

where arises. 6 

The Oriental Government Security Life Assur- 
ance Company had its Head Office in Bombay. It 
had an agency at Madras but this agency had no 
independent discretion in the matter of management 
and simply acted as an office which received appli- 
cations or moneys and passed them on to the 
Head Office in Bombay : 

Held, the Company could not be held to have 
carried on business in Madras. 

The fact of jurisdiction arising out of apart of 
the cause of action is different from snd must not 
be confused with jurirdiction arising cut of the 
carrying on of business. M G. D. Joun v. K. P. 
SAMBAMURTAY IYER, A. I. R. 1929 Mad 347; 29 L. W. 
628; £6 M. L J.299; Ind. Rul. (1930) Mad. 171 155 
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* Kabuliyat—Construction—Nature of tenancy—Refer- - 


ence to conduct and surrounding circumstances. 

Where the terms of the lease are ambiguous and 
the original purpose of the tenancy is not clear, it 
wil] be open to the Court to refer to the conduct of 
the parties and other extraneous circumstances in 
order to determine the natura and the purpose of the 
tenancy. Pat JAGADISHWAG Dayan SINGH v. BULAK 
Mauro 10 P. L. T. 359; A. I. R. 1929 Pat. 376; Ind. 
Rul. (1932) Pat. 136 360 


Laches and acquiescence. See TRANSFER or Pro- 
BERTY ACT, 1882, s 11 469 


Land Acquisition Act (I of 1894), ss. 18, 19, 20» 
21—Jurisdiction of Courts under the Act —Reference 
to Court —Distinction between objection to area and. 
to amount of compsnsation —Court not compelent to 
g2 into question of measurement of land when no 
sp2cific objection taken to award on that ground. 


Ths jurisdiction of the Courts under the Land 
Acquisition Act, 1894, is a special one and is strictly 
limited by the terms of s. 18, Land Acquisition Act, 
et seg. It only arises when a spezilic objection has 
bean taken to the Oolleotor's award and itis confined 
to a considerationgof that objection. Once, therefore, 
it is ascartained (as in the present case) that the only 
objection taken to the Collestor’s award is to the 
amount of compzasation that alone is the "matter" 
referred and the Court hasno powerto determine 
or consider anything beyond it, 

Awards were made by the Collector on the 10th 
and llth March, 1921, under the Land Acquisition 
Act, 1821, s. 11, in favour of the appellant, whose 
land was acquired by the Government for a public 
purpose. Theappellant did not accept the awards 
and on the Lith April, 1922, claimed references, to the 
Land Acquisition Court on the ground in each case 
that the award was insufficient, and that it should 
ba referred to the Judge for the determination of the 
prop?r compensation. The awards were based on 
ths Collestor's measurements of the land bit no 
qusstion as to their correctness was raised by the 
app2llant in his application aforesaid to the Collee- 
tor under s. 18, Land Acquisition Act. ‘The re- 
ferences were duly made by the Collector in 
July and August, 1921, amd’ he stated in each 
ca32 for the information of the Land Acquisition 
Juige that objection was taken “to the valuation of 
the land only." After tha case dragged on for 
nearly three years before the Land Acquisition 
Judge, the appellant in April, 1924, objected to the 
measurements of the land, praying that the Govern- 
ment should either admit alarger area or that there 
should bea fresh measurement. This was refused 
by the Judge on the ground that the only objection 
bafore him wasasto the amount of compensation. 
This order of the Land Acquisition Judge was affirm- 
elby the High Oourton an application for revision 
under s. 115, Oivil Procedure Code : 

Held, by the Privy Council, that the Land Ac- 
quisition Judge was right in refusing to entertain 
the question of msasurement raised at that late 
stage, inasmuch ass 130f the Act, in dealing with 
refereaces to the Court, clearly made a distinction 
b2tween objection to area and to amount of com- 
nensation, and the appellant's objection under s. 18, 
Land Acquisition Act, was manifestly only to the 
amount of compensation and was correctly so describ- 
ed by the Collector in making the references under 
s 19, Land Acquisition Act. P C PrAMATHA NATH v. 


SECRETARY or STATEROR INDIA, A.I.R. 1930 P.C. 64; ^ 


In$ Rul. (1939) P. O, 72; (1930) A. L. J. 126; 31 L. W, 
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431; 3L C. W. N. 289; 32 Bom. L. R. 527; 51C. L.J. 
151; 58 M. L. J. 223 e 536 
—————— 8 23—Compensation for acquisition—‘Loss 

of business’, meaning of. . 

‘Loss of business’ for which compensation can be 
awarded under the Land Acquisition Act to a per- 
son whose land has been compulsorily acquired 
means that a man pursuing some trade or busi- 
ness is compelled to give it up or to carry it on 
elsewhere, which would give him less profit than 
what he was making at the former place; it does 
not mean profit that can be made by using the 
corpus, the result of which would be that after some 
lapse of time, the property would be a)solutely 
valueless. C Mapuas Gortnpa Roy v. Secretary OF 
STATE ror INDIA, 58 C. 819; A. I R.1929 Cal. 826; Ind. 
Rul. (1930) Cal, 156 572 


s. 23—'Mark value, meaning of—Guiding 
principles —Capitalisation at 10 years’ purchase, 
whether sufficient. f 
The market value which should be given under 

the provisions of s. 23 of Act Iof1894 toa person 
whose property is acquired under the said Act is the. 
potential value of the property at ihe time of acquisi- 
tion which would be paid by a williog buyer toa wil- 
ling seller when both are actuated by the business 
principles prevalent in the locality at the time. 

With regard to property situated at Lucknow deter- 
mination of market value at ten times the gross annual 
rent is not a fair capitalisation. O Arr QADER v. 
SECRETARY oF STATE For INDIA, Ind. Rul. (1930) Oudh 
82; TO. W. N. 392; A. I. R. 1930 Oudh 223 898 


—-—— s 23 (1)—Caleutta Improvement Act (V of 

` 1911), s 9 (8) ta\--Land Acquisition— Market value 
—Mode of determination Disposition of property 
at date of declaration, meaning of —Sale of land 
—Description of boundary as proposed road, whe- 
ther confers right of way—Hasement by necessity— 
Masement by estoppel—Estoppel — General princip- 
les. . : 

It cannot be laid down as a general rule of law 
that, in determining the market value of a piece of 
land acquired under the Land Acquisition Act, the 
Collector should val:e the land with allthe bundle 
of rights and leave the parties interested to claim 
apportionment of the compensation awarded acccrd- 
ing to their rights The mode of valuation must be 
left tothe discretion of the Collectorand the Court, 
having regard to the nature of the property. 

Where a piece of land was divided into several 
plots and sold to different purchasers and in the 





- gale deeds one of the boundaries was described as 


f sed drainage road of the Trust’: 

Dd Phat there was no representation that the 
purchasers were entitled to a right of way but only 
a statement of what the Trust was going to do with 
the land which was described to be the boundary and 
the purchasers did not acquire any right of way 
over it either by express grant, or by implication or 
by the rule of estoppel. : 

In order that representation may operate as an 
estoppel, it must be representation of an existing 
fact and of not mere iutention or future promises 

Estoppel does not conferany title, but is merely 
& rule of evidence which prevents one party from 
denying the existence of a fact, which he represented 
as existing and upon which representation another 
person has been induced to act to his detriment. 

For claiming an easement of necessity, it must bo 
shown that the land conveyed is surrounded on all 
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sides by lands belonging to third persons, and the 
only way of access is over the contiguous land of the 
_ grantor. 

. Where a Society intended to sell a piece of land in 
small plotsto purchasers as building sites leaving 
a road 40 feet wide for allowing access to the sites, 
but on hearing that the Improvement Trust intended 
to acquire a portion of the land and construct a 
road 190 feet wide, kept vacant a hundred feet broad 
plot of land and.sold the remainder and the Trust 
acquired the vacate site as proposed : 

Ueld, that the mere fact that the Society kept a 
plot 10) feet wide vacant could not be held tobe a 
disposition of that plot of land asa road for the pur- 
pose of s* 23 of the Land Acquisition Act as amended 
by the Calcutta Improvement Act, 1911. C HINDUSTAN 
CO-OPERATIVE INSURANCE SOCIETY Lp w. SECRETARY OF 
STATE ror INDIA, A. I. R.1929 Cal. 524; Ind Rul. (1930) 





Cal, 369; 57 C. 122 737 
: — S, 31. See Bounav LAND Revente Cops, 1879, 
8. 73 876 


Land tenures—Thika dowami tenures of Chota 
Nagpur, history and incidents of—Description as 

- tenure, effect of—Successive periodical leases, whe- 
ther denote non-permanency. 


Tn Chota Nagpur the terms 'thika' and 'thikadar' 

when applied to a tenancy do not necessarily, or 
indeed, at least in tenancies originating before this 
century, even usually, connote that the tenancy is not 
permanent. 
. The name of thika dowdmi is given in the Record 
of Rights to a cultivating tenancy which has 
arisen after the desertion of a village 
or part of a village by a khuntkatti founder's 
family and when a family settles downona 
deserted village site and carries on reclamation 
on land already cleared or partially cleared of jungle 
a tenancy arises which will not, be within the delini- 
tion of khuntkatti but which will be permanent and 
nori-resumable. 4 

Periodical leases are just as consistent with the 
periodical settlement of the rent of a permanent 
tenure as with the fresh grant of the tenancy when 
the tenant's right to hold it had expired 

The mere fact that a tenancy is described as a 
tenure does not necessarily show that itis not perma- 
nent. Pat Jacanisnwar Dayar SINGH v. BULAK MAHTO. 
10 P. T. T. 353; A. I. R. 1929 Pat. 376; Ind. Rul (1930) 
Pat, 136 360 


Landlord and tenant—Assignment of arrears of 
rent by lessor—Suit for rent by assignee—Con- 
sideration for assignment, want of, whether good. 
defence. 


As to whether full consideration for an 
assignment did or did not pass isa matter which 
concerns the assignor and assignee only. $ 

"Where a lessor has assigned his\right to re- 
cover arrears ofrent, the lessee cannot 
claim of the assignee to recover such arrears on 
the mere ground that the assigament was not fully 
supported by consideralicn. L Sant RAM v. NARAIN 
Das. 41 Or. L J. 189; Iad. Rul. (1930) Lah. 162; A. T. 
R. 1130 Lah. 419 : 66 


Ex-proprietary tenant—Right to cut branche? 
of trees. : 
Trees planted by a tenant. on his holding belong 
to thezemindav and the tenant has no rightto cut 
and appropriate their branches even if he isan ex- 
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proprietary tenant. A Nazir Kuan v Faiz MUHAMMAD 
Kuan, Ind. Rul. (1930) All, 202; 14 R. D. 308; A.I R.. 
1930 All. 433 826 


: - Kabuliyat, construction of — Contract provid- 
ing for payment of paddy for ever—Lanmdlord's 
right to claim market value of paddy and straw, ` 





A kabuliyat ran as follows :—“I am makfng a 
settlement to you for ever in dar mukarari right 
at an annual rentof 7 maps of saja paddy on the 
standard of bankuri pai and 1 kahan straw. You 
will pay the settled saja paddy and straw to me 
and after me to my heirs every year in the month 
of Magh without any inerease or diminution from 
the year 1921 B.S. You will enjoy the said land 
from generation to generation according to your 
will in your own jote either by settling the jote or by 
setlling after constructing huts. You will not .get 
reduction of settled rent for any reason such as 
drought, etc. If you fail to pay saja paddy, you 
will pay excess atthe rate of 2salis foreach map 
for each year. In future the rent of the said land 
will never be increased or decreased. On these 
terms after accepting kabuliyat for ever, dar 
mokarari patta is granted for ever"? 

Held, that what had been fixed for ever was the 
paddy rent and not the price of the paddy and, 
therefore, the landlord could claim the price of the 
paddy and straw. C JOGENDRA KUMARI Dassya v, 
JOGENDRA Natu Dorr, A.J. R, 1929 Cal 265; 49 C. L. 
J. 274; Ind. Rul (1930) Oal. 146 562 


Under-proprietary title, acquisition of, by 
prescription—Repeated assertions during judicial 
proceedings. 


A person who is in fact in possession of land under 
a tenancy or occupancy title cannot, by mere assertion 
of an under-proprietary right in:& judicial proceed- 
ing and the lapse of six or twelve years, without 
that assertion having been successfully challenged 
by the landlord, obtain a title, by prescription, as 
an under-proprietor to the lands. 

“In other words, an unfounded assertion by a per- 
son whose original entry was not as under-proprietor 
at all of an under-proprietary right, however. long 
such assertion may have been repeated, cannot con- 
vert what was originally simply an occupancy or 
tenant title into that of under-proprietary tenant 
merely by lapse oftime PC MOHAMMAD MUMTAZ ALI 
Han v Dyanna SINGH, Ind. Rui. (1930) P. C. 66: 31 
O. W. N. 375; 51 C. L. J. 124; 58 M. L. J. 226; 31 L. 
W. 735 < 530 


Lease—Oneco-sharer granting lease—Dispossession 
of tenant by other co-sharer—Position of dispossessing 
co-sharer, whether that of trespasser— Ejeétment— 
Owner of pukhtadari riyhts, whether entitled to 
object to lease of patti. 


If one co-sharer lets out land belonging to him 
and another jointly and the other forcibly and 
wrongfully dispossesses the tenant, such co-sharer 
must be deemed to bea trespasser and ejected as 
such and cannot set up the defence that the lease has 
not been executed by all the co-sharers. 

Where the ownerof a patti executes a lease of 
lands situated in the patti, a person who is not a co- 
sharer in the patti but is merely a co-sharer in the 
pukhtadari rights ofthe whole village is not entitled 
to objectto the lease. O Donar Knan v SHEO NARAIN, 
Tad Bul. (1930) Oudh 86:7 O. W. N.431; 14 R D. 
186; A, I. R. 1930 Oudh 318 i 909 
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* Lega! Pratvtitioner—Advertising - and -canvassing 
for work-— Professional misconduct, 

. Advertising is unprofessional conduct on the part 
of a professional man such as a Pleader or an 
Advocate ora Barrister. This indeed is a leading 
distinction between professional men on the one 
hand and those engaged .in trade or business on 
the other hand, and it is of importance that that 
distinction should be maintained. 

`> Where a Pleader who was authorised by a Dis- 
trict Judge to examine accounts of certain specific 
wakf properties sent out circular postcards to the 
public stating in effect that he had been authorised 
to generally examine accounts of wakf properties and 
to issue certificates : ; 

- Held, that it was -improper conduct on his 
part to issue the post cards and to canvass for this 
yarticular work in the way he did and that he 
had accordingly committed an offence under s. 26 
of the Bombay Pleaders Act. B GOVERNMENT PLEADER 
v. Stppick H. SHAIKH, 31 Bom. L. R. 625: A.I. R. 1929 
Bom. 335; 53 B. 640; Ind. Rul. (1930) Bom.75 587 


‘Legal Practitioners Act (XVIII of 1879), s. 13— 
Professional misconduct—Making false statement 
before Police or Court. 

It is very gross’misconduct for a legal practi- 
tioner to make a statement inacriminal case either 
to the Police or to the Court trying the case which 
is false in any particular whatsoever. L In the 
matter of S. A. Preaper, Ind. Rul. (1930) Lah. 201; 31 


Or. L. J. 242; 31 P. L. R. 224 297 
Letters Patent (Cal), cl. 12. See ARBITRATION 
Aor, 1899, ss. 2, 4 574 


Letters Patent (Madras High Court), cl, 15— 
Order by Single Judge refusing leave to appeal 
in second appeal, whether appealable. 

No appeal lies from an order of a Single Judge 
refusing leave to appeal from a judgment passed 
by him ina second appeal after the Ist February, 
1929, under the amended cl. 15 of the letters Patent 


5 


of the Madras High Court. M RAMANAYYA v. Korfyya,’ 


30 L. W., 386: 57 M. L J. 398: A. L R. 1930 Mad 75: 
52 M. 952; Ind. Rul (1939) Mad 205 
‘Limitation.—Raising plea of limitation in appeal. 

See PRAOTICR 7 205 


Limitation Act (IX of 19081, construction of. See 
LIMITATION Act, 1908, Scu. I, Art 14 379 

— 55, 3,5, Sch. I, Art 173 —Applieation for 
review—Ignorance of facts— Extension of time— 
Appellate Court, whether bound to consider whether 
proceedings were barred in trial Court 

Time will ran under Art 173 of Sch. I of the 
Limitation Act even if the applieant had no know- 
ledge. of the facts entitling him to apply for review. 
lt would, however, be open to a judgment-debtor in 
such a case to apply under s. 5 of the Limitation 
Act for an extension of the period of limitation, if 
in fact he could prove that he had no knowledge. 

All thats. 30f the limitation Act lays down is 
that the trial Court must suo motu consider whe- 
ther the suit has been filed within time, that an Appel- 
late Court must.suo motu consider whether the 
appeal has been filed within time, and that a Court 
originally hearing an application must suo motu con- 
sider whether the application is filed withia time. 
There is nothing whatever in tha section t» justify 
the view thatan Appellate Court is bound to take notice 
suo motu -of the fact that the application or suit was 
barred by time when it.was filed ~ in the trial 
Court. A BALDEO Prasap v. Sukupeo Prasan, A. I, R. 
929 All. 485; Ind. Rul. (1930) All. 168 552 
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S. 5—Apveal—Presentation by person un- 
authorised—Dismissal of appeal as time-barred— 
Propriety of such dismissal —Extension of time for 
fresh presentation—Previous dismissal, whether 
opérates as res judicata. 

Where a memorandum of appeal is presented in 
Court by an unauthorised person, it is no appeal at 
all and the Court may reject it for that obvious 
defect but the Court isnot justified in treating itas 
an appeal in due form and rejecting the same as 
Statute barred. 

An order of rejection of a memorandum of appeal 
which had been presented by a Vakil not properly 
authorised according to law cannot operate as res 
judicata in a subsequent proceeding in which an 
appeal has been filed in proper form but beyond limi- 
tation. : 

Where a party intending tc engage a Pleader 
executes a vakalainama but by a pure mistake omits 
to mention his name in the said vakalatnama and 
the Pleader in his turn fails to endorse his acceptance 
and the mistakes are duc to pure inadvertence or 
accident and do not proceed from any dishonest 
intention, there is sufficient cause for extending the 
period of limitation ofan appeal which, though in 
proper form, has been presented after a short delay. 
A MOHAMMAD QAMAR SHAH KHAN. v. MOHAMMAD SALAMAT 
Aut Kay, A, I R. 1930 Al] 112; Ind. Rul. (1939) 
All. 162; (1920) A. L. J. 391 546 


——— 8. 7—Civil Procedure Code (Act V of 
1908), O. XXXII, r. 6—Decree in favour of 
manager of joint Hindu family and minor members 
—Power of manager to give valid discharge— 
Construction of decrzee—Application for execution 
by minors after attaining majority—Limitation. 
The power of the manager of a joint Hindu 

family to give a valid discharge for moneys under 

a decree passed in favour of. himself and the minor 

members of the family depends upon the construc- 

tion of the decree in each case. 

A obtained a decree for redemption on payment 
by instalments against B, C and D who were 
members of a joint family. B was the manager of 
the family and guardian of C and D who were 
minors. The decree provided that the guardian of 
the minor defendants will not be allowed to receive 
the amount due under this decree unless he furnishes 
security forthe same. The last payment was certifi- 
ed in 1917, An application for execution was filed by 
the defendants in 1925 and it was contended that 
it was not barred as D had attained majority only 
within three years of the darkast : 

Held, that s. 7 of the Limitation Act had no 
application and the application was barred. B 
MURLIDHAR LAXMAN v' SHIVRAM SADASHIV PATIL, 31 
Bom. L. R. 963; A. I. R. 1929 Bom. 382; Ind. Rul. 
(1939) Bom. 62 : 446 


s, 12—Copying time, when begins---Copying 
stopped for want of correct information—Time, 
whether can be excluded—Practice of Nagpur 
Judicial Commissioner's Court. 

Under the practice of the Judicial Commissioner's 
Court of the O. P. and Berar copying time begins 
to run only from the date on which correct informa- 
tion is supplied. 

Ifeopying is not, therefore, begun for want cf 
correct information, the time intervening between the 
date when the application is made and correct in- 
formation is supplied cannot be excluded under s. 12 
ofthe Limitation Act, N MoHAMMAD Kuan v, FATMAT 
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Bar, Ind. Rul. (1930) Nag. 103; A. I. R. 1030. Nag, 129: 
26 N.L. R. 149 . 647 


————— s, 12—Original Side decree—Appeal— 
Limitation—Time taken up for drawing up decree, 
when excluded—Delay of plaintif, effect of, on 
defendant. 

A person cannot, by merely filing a requisition 
for an office copy and failing to take steps to get 
the decree drawn up, become entitled to exclude 
the time that has been wasted, in computing the 
period of limitation for filing an appeal. 

But where a requisition for drawing up a decree 
has been filed by the plaintiff, the defendant is not 
called upon to interfere in the process of tho draw- 
ing upof the decree and the time occupied by the 
plaintiff in getting the decree drawn up cannot be 
charged to the defendant. G SAMBHU Natu BANDO- 
Papaya v. Gorr Lan Sean, 56 C. 709; A. I R 1929 Cal. 


134; Ind. Rul. (1930) Cal. 99 307 
————— 8.14 See BENGAL Tenancy Act, 1885, ss, 
673 


184, 185 
——— S, 14—Failure of proceeding due to want 
of service of motice—Exclusion, whether can be 

claimed, under s. 14. 

The aid ofs.lLof the Limitation Act cannot be 
invoked by a plaintiff in order to bring his claim 
within time where the previous proceedings have 
failed not for want of jurisdiction or other cause of a 
like nature but on account of the plaintiffs negli- 
gence in not effecting service of notice on the defend- 
ant according to law. N BALIRAM v. Soupapasa, Ind. 
Rul, (1930) Nag. 87 55 


s. 14, Sch. |, Art. 44—Suit for possession 
by remote reversioner—Limitation, starting point of. 
There is no authority for the proposition that 

the possession ofan alienee begins to run adversely 
to a remoter reversioner when there is in existence 
a nearer reversioner, only.after the expiry of twelve 
years from the death of the nearer reversioner. 

In order to take advantage of s. 14, Limitation 
Act, it is necessary that the previous suit should 
have failed from any defect of jurisdiction or other 
cause of a like nature. L Awar Nata v. Ratt, Ind. 
Rul (1930) Lah. 166; A. 1. R. 132 Lah, 211 70 
— $.19. See Oonrract Act, 1872, se. 251, 261 

: 741 
s. 19, Sch. 1, Art 64—Contract Act (IX of 

1872), s. 25 (S,—Mere acknowledgment, whether 

revives barred debt—Mablagbandi, construction 

and effect of--Indian and English Law—‘Account 
stated’, meaning of. 

Under the English Law an implied promise to pay 
will afford terminus quo for a suit on the debt but 
under the Indian Law that promise must be an 
express promise. 

A mablagbandi isa good acknowledgment under s. 
19, Limitation Act, and, therefore, it preserves any 
debt due which was not at that time barred by limi- 
tation, but it isnot à promise to pay unders. 25 of 
the Contract Act so as io revive a debt which was 
barred at the date of the mablagbandi. 

Where the defendant who was a gomasta of the 
plaintiff till 1915 executed in 1921 a mablagbandi 
in favour of the plaintiff stating ‘I remain liable to 
the Sarkar for the sum of Rs.......... i 

Held, that the mablagbandi did not amount toan 
express promise to pay and did not, therefore, satisfy 
the requirements of s. 25 (3) of the Contract Act. 

An account stated has a definite technical meaning 
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where there are cross-demands which are settled be« 
tween the parties. C SASI KANTA ACHARJEE v. SoNA- 
ULLA Munsur, 33 C. W. N. 965: A I. R.1929 Cal. 444; 
Ind. Rul. (1930) Cal. 124; 57 O. 394 412 
——— ——&, 20. See NEGOTIABLE [INSTRUMENTS Act, 1881, 

s. 28 193 


S. 20—Payment of interest "as Such"— 

Agents implied authority to make payment. 

In order to save limitation under s. 20, Limitation 
Act, 1908, the payment towards interest must be 
made “as such", 1.e., as interest. P C NATIONAL BANK 
Qr Upper INDIA Lro v. BANSIDHAR, 6 O. W.N. 1136: 
A. I. R. 1929 P. C. 297; 34 C.W. N. 145;Ind. Rul. 
(1930) P. C. 17; 31 L. W. 1; 32 Bom. L. R. 136; 5 Luck. 
3; (1930) M. W. N. ); 510. L.'J. 56 193 
——— — $s. 20, 21. j 

The fact that the payment of money and the letter 
containing the handwriting are not simultaneous in 
point of time is immaterial for the purpose of s. 20 
of the Limitation Act. 

An acknowledgment of acurrent account implies 
an acknowledgment of a right to have accounts 
settled and implies a promise to pay, should the 
balance turn out to be against thé person making it. 

Section 21 (2) of the Limitation Act simply means 
that the mere acknowledgment or payment by one 
or more partners is not, of itself, sufficient to make 
the other or others. chargeable, apart from the 
question of authority. Where an acknowledgment 
or payment made by a partner isan act necessary 
for, or done in the usual course of, the partnership 
business, the partner must be held to have implied 
authority and the acknowledgment or payment 
would be effective even against the other partners 
to save the bar of limitation. C  BrNGaL NATIONAL 
BANK Lo. v. JATINDRA Narts, 33 O. W.N. 412; 56 C. 
556; A. I. R. 1929 Cal. 714; Ind. Rul. (1930) Cal. BE 

1 


——e—— $8. 20, 21— Payment of interest by one of 
several mortgagors, whether saves limitation against 
rest—“Chargeable" in s. 21, meaning of. 

The mere fact that the payment of money towards 

a debt by a person on behalf ofa debicr enures for 

the benefit of all the debtors cannot constitute a 

specific authorisation to sign the endorsement on 

behalf of all debtors within the meaning of s. 20 of the 

Limitation Act. i 
In the case of several joint contractors partners, 

executors or mortgagees the operation of s. 20, Limi 

tation Act, seems to be cut down or limited by s. 21 

(2) of the Act. Therefore,a paymentof interest by 

one of two mortgagors doesnot save limitation as 

against the other mortgagor. A 
The word “ chargeable" ins. 2], Limitation Act, 

must prima facie mean every kind of chargeability 

possible by reason ofss. 19 and 20 of the Act, that 
is, every kind of chargeability under the original con- 
tract, and the term cannot be limited to personal liabi- 
lity only. M THAYAMMAL v. A, MUTHUKUMARASWAMI 
CHETTIAR. 57 M_L. J. 588; 30 L. W.677; A. I. R. 1929 


M. 881; Ind. Rul. (1830) Mad. 266: 53 M.119 858 
— ——— s 22. See OIWIT, Proceptre Cope, 1908, O. 
I, n2 9,10 106 


—— — Sch.l,Arts 2,36. See PUNJAB MUNICIPAL 

Acr, 1911, ss. 96, 97 500 

Art. 14—-Redemption of Mortgages 

(Punjab) Act (II of 1918), s 12—Application to 

Collector for redemption dismissed— Dismissal not 

on merits—Regular suit for redemption—Limita- 
e 
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tion—Construction of Statutes—Limitation Act, 

: construction of. 4 

Whero a summary suit for redemption under the 
Redemption of Mortgages (Punjab) Act, has been dis- 
missed, but not on merits, and the dismissalis such as 
to amount to a denial of jurisdiction on the part 
of the Qollector, the mortgagor may bring a regular 
suit for redemption in a Civil Court within the 
ordinary period of limitation prescribed for re- 
demption suits and is not obliged to sue within one 

e Year? from the date of the dismissal of the suit by 
the Collector. 

Limitation Act must be strictly construed and 
unless a suit clearly falls within the ambit of the 
Article sought to be applied, the decision should be 
in favour of the continuation of the suit. L Asa RaM 
v. DARBA Mar, A. I. R. 1929 Lah. 513; 30 P. L. R. 440; 
1l Lah. L. J. 431; Ind. Rul. (1930) Lah. ?19 379 


— —— Sch. |, Arts. 29, 131, scope of—Suit for 


maintenance under custom—Suit to establish 
maintenance without consequential ^ relief— 
Limitation. 


Article 129, Limitation Act, is rastricted in its 
application to a suit for maintenance in which the 
right is based upon Hindu Law and not upon custom. 

Article 131, Limitation Act, is confined in its 
application to a suit in which the plaintiff seeks 
simply to establish his right to maintenance but 
does not ask for a consequential relief. L PARSHOTAM 
SINGH v BALWANT Sines, A I. R. 1929 Lab. 872;^Ind. 
Rul, (1930) Lah 236; 11 Lah 99 428 
—— Art, 32, scope of—Suit for injunction 

for removal of obstruction from village common 

land —Limitation. 

Article 32, Limitation Act, is not confined in its 
application to cases ex contractu. 

A suit by some of the village proprietors against 
others for an iojunotion to compel the latter to remove 
constructions built on a part of the village 
common land is for purposes of limitation governed 
by Art 32 and not Act, 120 of the Limitation Act. L 
BHAGWANA v. BHAGWANA, Ind. Rul. (193)) Lah. 186: 31 
P.L R. 15 A I R. 1930 Lah 283 186 
E — ——— Arts. 62, 85—Mutual, open and 
current accounts — Limitation? 

The plaintitf opened his khata in a shop in August, 
1918, on paying down to his credit Ks. 9,090 to 
purchase and sell gonds through the agency of that 
shop. There were many subsequent dealings which 
wiped out the deposit, and there was a balance in 
the defendants’ favour. The dealings continued for 
a year anda half. In the tinal asconnt the balance 
was again in the plaintilfs favour and the plaintiff 
filed a suit for the balance in October 1992: 

Held, that the accounts were mutual, open and 
current accounts and the suit was not barred. B 
Appa DADA PATIL v. RAMKRISHNA Vaspgo, 31. Bom L. 











X. 1187; 53 B. 652; A.I R. 1*3) Bom. 5; Ind. Rul 
(1939) Bom. 69 581 
——— Art. 64. Sce LIMITATION AOT, 

1908, s. 19 412 





— —— —— Arts. 74, 75— Instalment bond — 
Provision for payment in instalments—-Suit for 
entire amount—Limitation. 

Where an instalment bond provided that the 
principal amount of Rs 99 would be paid back 
within a period of 18 years in I? equal annual 
instalments with a certain rate of interest and the 
creditor instituted a suit for the recovery of 
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Rs. 566 odd on the basis of the bond after the 
expiry of the period : 

Held, that the suit was governed by Art. 74 and 
not Art.73 of Sch. I ofthe Limitation Act and the 
plaintiff was, consequently, entitled to recover only 
the last three instalments with interest thereon at 
the stipulated rate. O Gatra v. Rax CHARAN, 4 Luck 
480; Ind. Rul. (1930) Oudh 75; 70. W.N. 230 894 


— ——— Sch. |, Art. 75—Instulment bond— Bond 
entitling obligee to demand entire amount on default 
of certain instalmenis—Obligee's right to waive 
benefit of default clause—Limitation. 

It is a well-established principle of law that a 
person cannot be compelled to take advantage ofa 
forfeiture clause. 

Where an instalment bond provided that in de- 
fault of payment of two successive instalments the 
creditor would be entitled to recover, at the time of 
the third instalment becoming due, the whole of 
the money on making a demand and further that 
even after the whole amount had become payable in 
accordance with the forfeiture clause, the creditor 
would have the option of recovering either the whole 
of the amount or only the instalments in arrears : 

Held, that the whole of the money did not become 


payable until the plaintif made a demand 
and that in the absence of such demand 
the cause of action arose, not on the date when 


the third instalment was payable but on the ex- 
piration of each of the periods fixed for the pay- 
ment of instalments. L Wasu Ram v. MoHAMMAD 
TERS, Ind. Rul. (1930) Lah.176; A. I. R. 1930 Lah. 
184 80 
—— ——- — — Art. 75— Instalment bond —Default 

Suit for instalments alone—Lámitation— Waiver. 

Under Art. 75 of Sch. I of the Limitation Act 
where the benefit of the provision as to the re- 
covery of the whole amount is waived, the cause 
of action acerues on each default and a suit for a 
separate instalment may be brought within three 
years of that particular default. A KAUNSILLA v. 
Die sixen, A. I. R. 1929 All, 812; Ind, Rul, (1930) AJI, 
115; (1930) A. L. J. 491 272 


— — Art, 75—Instalment bond— Stipula- 
tion for payment of entire amount on default— 
Suit to enforce whole amount— Limitation—IVaiver 
— What constitutes waiver—Mere abstinence to sue, 
effect of —l'alse plea of payment to save limitation, 
effect of. ` 
Where an instalment bond gives the creditor the 

right to sue for the whole amount on default of payment 
of an instalment, such right may be waived, but 
when it is not waived, or when there is nothing to 
show that it has been waived, limitation would run 
from the date when the right accrues. f 

Waiver of such right may be effected in various ways 
but must always depend upon some definite act or 
forbearance and cannot be inferred from mere absti- 
nence to sue. 

Where a creditor to whom money is due under 
such a bond sues for the whole amount and relies 
upon subsequent payment of interest to save his 
claim from the bar of limitation, he cannot be allowed 
to set up the plea of waiver when the plea of payment 
is found to be false. C SARAT laksmi Dassy, v. 
NARENDRA SINGH, A I. R. 1929 Cal. 292; 33 C. W. N. 
250; Ind. Rul (1930» Cal. 149 565 
————— ——— — Art 85. See CoNTRACT Acr, 1872, ss. 

251,264 741 
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.— —— Sch. |, Art. 89—Joint Hindu family— 
Claim against brother as manager of joint. property 
for account of family outstandings collected and 
misappropriaied—Terminus @ quo. 

In a suit brought by a member of a joint Hindu 
family against all the other membersof the family, 
alleging a division of status and praying for partition 
and recovery of plaintiffs share of the undivided 
family property, the plaintiff further made a claim 
against his brother as manager of the joint property 
for an account in respect of certain family outstand- 
ings alleged to have been collected and misappro- 
priated by the latter. 

Held, that the Article of the Limitation Act applic- 
uble t@the claim with regard tothe family outstand- 
ings was Art. 89, and nodemand from which under 
that Article time would run having been proved, the 
claim was not statute-barred. P OC Muppaxa VIRAYYA 
v. MUDANNA ADENNA, A. L.R. 1930 P. © 18; Ind. Rul. 
(1939) P. O. 29; 31 L. W. 176; 32 Bom. L. R. 499; 51 C. 
L. J. 136; 58 M. L. J. 245; (1930) M. W. N. 60 205 
LL — Art. 91—Suit for possession— Deed 

executed by plaintiff void and inoperative— 

Cancellation of deed, necessity of--Limitation. 

When it is established that the plaintiff was 
induced by defendant's misrepresentation to execute 
a deel of sale believing the same to have been a 
deed of a different kind, the transaction is void and not 
voidable only and Art 91 ofthe Limitation Act has 
no application to a suit by the plaintiff to recover the 
property. : 

Where an instrument is inoperative it is not 


necessary to set it aside asa preliminary to the plaint- 
MrsnA v DHRUBA Onaran Roy, 49 C. L. J. 540; A. I. R. 
1979 Cal.608; Ind Rul.(1930) Cal. 116 404 

—  —— Art. 103—Suit for prompt dower— 

‘Demand’, meaning of—Application to sue in forma 

pauperis, whether demand—Limitation, commence- 

ment of. 

The mere filing of an application to sue for dower 
in forma pauperis does not constitute a demand for 
prompt dower, sufficient to set the period of limitation 
running under Art. 103 of Sch I of the Limitation 
Act. LABDUL HAMID v. Sirpair Breas, Ind. Rul. 
(1930) Lah. 2/2, A I R 1920 Lah. 202 372 
— Art. 118—Suit challenging adoption 

— Lámitation, commencement of— Changing frame 

of suit tojelude limitation bar. 

A suit for adeclaration that an alleged adoption 
never in fact took place and that at any rate it was 
invalid’ must be brought within 6 years from the 
date of the knowledge of the alleged adoption. 

lf a suit for a declaration in respect of the factum 
of adoption is barred by time, the plaintiff can- 
not elude the operation of Art 118, Limitation Act, 
by suing for a deolaration that a gift made by the 
adoptor in favour of the adopted son should not 
bind him. L BuoorSinew. v Kuru Ram, Iud. Rul. 
(1930) Lah, 200, 31 P. L. R. 222; A. I R.193) Lah 
438 296 
——— Art. 120—Declaratory suit—Limi- 

tation—A dverse entry of names— Fresh invasion of 

title, whether gives fresh cause of action, 

A mere entry of names in the revenue papers does 
not debar the person against whom the entry is 
made for all time to come from suing for a declara- 
tion if once six years are allowed to expire; any 
new invasion of rights which amounts to a fresh 
denial of title would confer on the owner in posses- 
sion a fresh right to sue. 














ifs getting a decree for possession. C BRINDABAN . 
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Article 120 of Sch. I of the Limitation Act applies 
to all declaratory suits. : 

Qucere.—Whether an entry inan uncontested case, 
standing by itself, necessarily creates a cause of 
action for a suit by one co-sharer against another 
co-sharer. A AFTAB ALI KIAN v. AKBAR ALI Kuan, 
A.I. R 1929 All. 529; (1929) A.L. J. 791; 13 R.D. 
635; Ind. Rul. (1930) All. 97 e 209 


— Sch. |, Arts, 123, 144—Suit by Muham- 
madan co-heir for share against other co-heirs— 
Limitation—Co-owners—Adverse possession. e 
Where a Muhammadan dies leaving several heirs, 

they all become co-owners and tenants-in-common 
and if one of the heirs who is actually in possession 
dispossesses any of the others and the latter brings 
a suit for recovery of possession of his share, the suit 
that is brought is not a suit for a distributive share 
of the property of an intestate but a ‘suit to recover 
possession of a defined, though undivided, share ofa 
co-owner, in the possession of the other co-owners, 
Such a suit is covered not by Art. 123 of the 
Limitation Act but by Art 144, and limitation runs 
from the date when the defendants’ possession be- 
came adverse. R Ma Br v. Ma KnarooN, 7 R, 744; 
Ind. Rul. (1930) Rang. 113; A. ICR. 1930 Rang. ae 


—— Art. 132—Successive mortgages— 
Period fixed in second mortgage to postpone 
redemption till redemption of earlier mortgage— 
Decree allowing redemption of first mortgage alone— 
Limitation for suit on second mortgage, whether 
runs from date of actual redemption of first mortgage 
or expiry of term, 

A usufructuary mortgage was executed on the 
9th June 1882. ` On the 23rd December 1866, the 
mortgagor executed a simple mortgage over the 
same property to the mortgage agreeing to re-pay 
the principal and interest within 15 years and 6 
months, The reason for fixing this particular period 
wae that under the terms of the first deed redemp- 
tion could not take place till 9th June 1902 and it 
was the intention of the partiesthat both deeds should 
be paid off together. In a suit to redeem the first 
mortgage it was held.that the mortgagor was entitled 
to redeem the same without paying up the amount 
due on the second. ‘The money for redemption was 
paid in this suit in 1926. In a suit to enforce the 
Second mortgage it was contended that the cause of 
action arose only in 1926: 

Ileld, that the period of limitation for the second 
suit began to run from the date on which the period 
fixed in the mortgage expired, namely, the 23rd June 
3902. O Sugo BAHADUR SINGH v. NAUBAT SINGH, A. I. R. 
1929 Oudh 214; Ind. Rul. (1930) Oudh 62 286 


Art,135—Mortgage without posses- 
sion—Stipulation for payment of annual interest 
—Mortgagee's right to possession on default—Suit for 











possession by ^ mortgagee— Limitation, starting 
point of. 
A mortgage-deed provided that the mortgagor 


should rotain possession of the property mortgaged 
and should pay Rs 6 tothe mortgagee per harvest. 
lt was further stipulated that if any default in pay- 
ment of the annual interest should occur,the mortgagee 
would be at liberty either to recover interest in- 
dependently or to add it to the principal sum and 
obtain possession of the land by suit. The mort- 
gagee brought a suit for possession 14 years after the 
execution of the mortgage-deed. It was found that 
the mortgagor had not paid any interest: 
i e 
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* Held, that ihe mortgagor's right to pcssession 
determined on the date offirst default in payment 
of interest and the mere fact that the mortgagee 
might have applied but“ did not apply for the per- 
sonal remedy against the mortgagor was not an 
impediment either to the starting orto the run- 
ning of time against him. L ATRA RAM v. SHADI KHAN, 
Ind. Rul. (1930) Lah. 190; A. I. R. 193) Lah. 327 190 
—— ——eSch. |, Art. 141. See Custom |^ 517 


————-——- Arts. 142, 144.— Suit for possession 
based om dispossession by defendant— Plaintiff's 
dusy to prove possession within 12 years of suit— 
Question of adverse possession of defendant, 
whether material, 

In cases falling under Art. 142 of the Limitation 
Act the claimant must prove his possession within 
12 years next preceding the date of the institution 
of the suit and an inquiry into the ques- 
tion of adverse possession is irrelevant. ^O 
MAHABIR SINGH v. OHITTA SINGH, 6 O. W. N. 908; A. I. 
R. 1930 Oudh 46; Ind. Rul. (1930) Oudh 36 84 
———— ——— Art.144, See LIMITATION Aor, 1908, 

Scu. I, Arr. 123 785 





— —— — Art. 144. See WiLL 337 
——— Art 144 —Adverse possession— 
Delivery of symbolical possession—Break of adverse 
possession —Mere payment of morigage amount, 
whether makes mortgagee's possession adverse— 
Suit on mortgage—Haxecution of second mortgage 
during pendency of suit—Lis pendens. 

Where in execution of a decree 
sion is delivered of immoveable property to the 

erson entitled to possession thereof and such person 
bis a suit for recovery of actual possession the 
symbolical possession is deemed equivalent to actual 
possession asagainst the judgment-debtor or his re- 
presentatives and the suit is brought in time if itis 
brought within twelye years from the date of 
the said symbolical possession. 

Where a mortgagor executes a second mortgage 
during the pendency of a suit on the first mortgage, 
the second mortgagee will be affected by the doctrine 
of lis pendens and symbolical possession in execution 
of the decree would be equivalent to actual posses- 
Sion, as against the second mortgagee, his position 
in this respect being similar to that of the judgment- 
debtor himself. i 

The mere payment of the mortgage money without. 
more does not render the possession ofthe mort- 
gagee after the date of payment adverse to the 
mortgager, C HARASIT GOLDER v. JALADHAR Biswas, 
33 C. W. N. 963; A. I. R. 1930 Cal. 15; 56 C. 1130; Ind. 
Rul. (1930) Cal. 119 407 


——— — Art. 144— Mortgagor and mortgagee 
—Adverse possession against mortgagor after 
execution of mortgage—Suit for possession by 
mortgagee purchaser—Limitation 
A person who acquires title by adverse posses- 

sion against a mortgagor after the execution of the 

mortgage is bound by the mortgage and a decree 
obtained on the mortgage would give the mort- 
gagee a valid title as avainst such person. 

A executed a.mortgage to B in 1908. B purchas- 
ed tho property in execution of a decree on tho 
mortgage, obtained delivery of possession through 
Court in 1922, and instituted a suit for possession 
against the defendant in 1925. There was evidence 
io show that A was in possession in 1908 when 
he executed the mortgage but there was no evi- 





symbolical posses- 
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dence to show that either A or B was in possession 
within 12 years of the date of suit: 

Held, that the suit for possession was not barred 
by limitation. Pat Monan BHAKAT v. JAGDAY: N PANDE, 





A.I. R. 1929 Pat 577; Ind. Rul. (1930) Pat. 167 471 
Sch. l, Arts. 171, 176. ‘See Civin Pro- 
689 


CEDURE CODE, 1908, O, XXII, RR. 3,4, 10 
— Art. 181. See PARTITION SUIT 287 


---——— Art. 182—Mortgage  suit—Com- 
promise decree—Redundant final decree—A ppli- 
cation for execution — Limitaion. 

Acompromise decree was passed in a mortgage 
suit on the 29th June, 1923, providing that the mort- 
gage amount should be paid in 15 months, Upon 
the expiry of the 15 months, the decree-holder af plied 
for a final decree which was passed on the 16th Febru- 
ary, 1926, after notice to the judgment-debtor and 
without any objection on his part. The decree-hold- 
er applied for execution in 1928, and the judgment- 
debtor contended that the application was time-barred 
as the decree of the 29th June, 1923, was itself exe- 
cutable. : 

Held, that inasmuch as a final decree had been 
passed rightly or wrongly and the Court had juris- 
diction to pass, it, the application for execution was 
not barred. A ABBAS ALI v. GULAB Rar, Ind. Rul. 





(1930) All. 194; A. I R. 1930 All. 520 818 
Lis pendens. See LIMITATION Act, 1908, Scu. I, Arr, 
144 407 


Local Acts, authority of. See Givin Procepure Cops, 
1908, s. 4 403 


Madras City Municipal Act (IV of 1919), s. 365 

—Licence fee, power to levy, whether amounts to 
; power of taxation—Unreasonable fee, what is— 

Levy of unreasonable fee, legality of--Costs, order 

as to, interference in, by Appellaie Court. 

The power given by s. 365 of the Madras City 
Municipal Act to the Corporation Council to levy 
licence fees cannot be usedas a power of taxation. 

Such licence fees are leviable as compensation to 
the Corporation for the expenses incurred in the 
issue of licences and the general regulation of the 
trades and other occupations which are licensed and 
there must be some relation between these expenses 
and the amountof fees leviable. The levy of as 
uareasonably high licence fee is beyond the powers 
of the Corporation and the Civil Court has power 
to interfere with it and direct the refund of the excess 
amount. 

Where the Madras Corporation raised the licence 
fee for storing spirits from Rs. 25 to Rs. 200 not with 
a view to pay for the expenses in connection with 
such licences but to increase the revenue of the 
Corporation from liquor, thereby replacing the 
abkari revenue which had been taken from the Oor- 
poration by Government, and a licencee sued for re- ' 
fund of the excess fee levied: 

Held, (1) that the fee levied was 
high: 

(2) that the excess 
be rofunded; 

(3) but the Court was not justified in taking 
upon itselfthe power conferred by the Act upon the 
Oouncil, and fixing the reasonable amount of fees to 
be Hs. 25. 

Phillips, J.,—There is great difference between the 
taxes and licence-fees. 

When the Corporation is empowered to levy licence 
fees, it may not do so solely for the purposefof revenue. 


unreasonably 


portion, namely, Rs. 175 should 
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M Corporation op Mapras v. Messrs SPENCER & Co. 
Lro., 57 M. L. J. 71; 30 L. W. 372; (1929) M. W. N. 
431; 52 M. 764; A.I. R. 1930 Mad. 55; Ind. Rul. (1930) 
Mad. 257 849 


Madras District Municipalities Act(V 011920) 
S. 81. See RAiLWAYs Aor, 1890,s. 135 839 

— — — s. 345, Sch, IV, rr. 8 and 15 —Assessment, 
amendment of —Retrospective operation. 

By the combined effect of rr. 8and 15 of Sch. IV and 
s. 345 of the District Municipalities Act, an amend- 
ment ofthe assessment of a Municipal tax can be 
madeat any time within three years so as to operate 
retrospectively, though an amendment; made more 
than three years after the year for which it was in- 
tended to have effect is useless and cannot be carried 
into operation. M MUNICIPAL COUNCIL oF KUMBAKONAM 
v. S. Í. Ry. Co. Lro., 37 M. L. J. 25!; 30 L. W. 271; 
52 M. 792: A. I. R. 1929 Mad. 849; Ind. Rul. (1930) 
Mad. 262 854 


Madras Estates Land Act (I of1908), Chap: 
XI, ss. 165, 167, 173, 179—Record of Rights 
-and settlement of rent, difference between— Record 
of Rights, finality of—Suit, when necessary— 
Entry in Record of Rights, whether presumptive or 
conclusive  evidence—Landlord and ryot— 
Relinquishment by  ryot, whether must be in 
writing—Part performance—Agreement in writing, 
whether essential. 

A relinquishment by a ryot of a portion of his 
ryoti land to his landholder does not require be to 
evidenced by any writing. 

For the application of the doctrine of part porform 
ance there need not be any writing at all in support 
of the agreement. 

The scheme of Chap. XI of the Estates Land Act 
shows that in cases where a ryot js only mentioned 
asa ryot in respect of a particular holding in the 
Record of Rights, no suit need be instituted under 
53.173 and 179,on pain of the party being unable 
to agitate that question further. 

Section 167 (2) of the Act does not declare that 
entries ‘in the Record of Rights mentioned therein 
shall be conclusive and that“ the correctness of the 
same could not be contested unless asuit is filed. 
Jt only provides that the Record of Rights shall be 
evidence and its correctness Shall be presumed. 

Thé Record of Rights isa procedure under which 
the different rights that exist between the land- 
holder and the tenant relating to the holding are 
recorded and any other rights lawfully inci- 
dent to the holding are also recorded. It is after 
the publication of the Record of Rights, that any 
question relating to the settlement of rents arises 
and with reference to the settlement of rents, 
enquiries are made and when the particular matters 
contemplated by s. 165 are settled, the prior Re- 
cord of Rights would be modified by the insertion 
of the new rights ascertained between the parties 
relating to the rents. M Purra CHELANIAH V. MAHA- 
RAJAH OF PITTAPURAN, Ind. Rul. (1930) Mad. 237; A. L 
R.1230 Mad. 1 765 
s. 112—Court Fees Act (VII of 1870) as 

amended by Madras Act V of 1922—Suit to contest 

landlord's right of sale of holding on ground of 
want of proper notice-- Memorandum of second 
appeal by ryot—Court-fee payable. 

In respect of a memorandum of second appeal 
preferred by a ryot in a suit filed by him under 
5.112 of the Madras Estates Land Act contesting 
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the landholder's right to sell his holding under, 
s 112, of the said Act, on the ground that there 
was no proper notice, the proper Oourt-fee pay- 
able is Rs 15 under Art.17-Bofthe Court Fees Act as 
amended by Madras Act of 1922, inasmuch as it isnot 
possible tc estimate at a money value the subject-matter 
of the dispute in appeal. M VAITHILINGA  AIYASWAMI 
ATYAR v. DisrRIOT BOARD op TANJORE, 30 L. W. 289; 
57 M. L. J. 510; (1929) M. W. N. 773: 
Mad. 43; 52 M. 972; Ind. Rul. (1930) Mad 217 °` 601 
ss. 173,179. See Mapras Estates LAND 

Act, 1908, Chap. XT, ss 165, 167 765 


Madras Village Courts Act (I of 1889), s. $6— 

Decree of Village Munsif transmitted to District 
. Munsif for execution—District Munsif, whether 

competent to order attachment and sale of immoveable 

property. » 

Where a decree passed by a Village Munsif which. 
is of a Small Cause nature is transmitted forexecu- 
tion to the District Munsif, s. 60 of the Madras Vil- 
lage Oourts Act gives jurisdiction to the District 
Munsif to receive such an execution petition on the 
Original Side and to execute it ‘by attachment and 
saleof immoveable property. M AMIRTHA NADAN v. 
INNASI Morau NADAN, 30 L. W. ` 368; 57 M. L. J. 492; 
(1929) M. W. N. 623; A. I. R, (1929) Mad. 105; 52 M. 
961; Índ. Rul. (1930) Mad. 250 842 
Magistrate. See GENERAL CLAUSES Aor, 1897, s. 

3(31) : 157 
Malicious prosecution. See Torr 44 
Married Woman's Property Act (XIII of 1923) 

s. 23—Insurance effected before January, 1914, 

whether governed by old or new Act. 

Insurance policies effected before let January, 1914, 
are governed by s. 6 of the Married Woman's Pro- 
perty Act, 1874. 

Section 23 of the Married Woman's Property Act 
of 1923, declares that the provisions of s. 6 of the 
Married Woman's Property Act of 1874 shall apply 
in the case of any policy effected by any Hindu in: 
Madras after the 31st December, 1913, but it does not 
further enact that they shall not apply to policies 
effected before that date. M Parinam Rama Rao v. 
Parinam Krisunamama; 30 L. W. 500; (1929) M. W. N. 
784; A.I R. (1929) Mad. 825; 57 M. L. J. 799; 52 M. 
936; Ind. Rul. (1930) Mad. 192 496 


A. I. R. 1930 . 


Material alteration. See Deeps 73 
Mesne profits, 

See Orvit Procepurs Cope, 1882, s. 211 525 
See OcOUPANOY HOLDING 275 
Mortgage. f 
See (WIL ProceEDtRE Cope, 1908, s. 11,, Expl. Pus 
See Occupancy HOLDING 275 
See TRANSFER or PROPERTY AOT, 1682, s. 65 (a) 111 





— Adverse possession. See LIMITATION AOT, 

1908, Scu. I, ART. 144 407 

Morigage-decree directing sale of properties 

in particular order—Decree-holder, whether can 
deviate from such order. 

A mortgagee decree-holder cannot, ab his own 
option, abandon his right of selling some ofthe pro- 
perties mentioned in the decree before proceeding 
against other properties of the judgment-debtor. 

But there is no general rule that the mortgagee 
should literally stick to the terms of a decree where 
to do so involves a mere farce. Where, for example, it 


appears that the judgment-debtor has no saleable in- 
terest inthe properties directed to be sold first, the 
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decree-holder need not 
them up to sale. 

The Court has to consider, however, in each case 
the question whether insistence on the plaintiff's sell- 
ing the properties would amount to a farce, M 
SRINIVASA AYYANGAR v. BAPPU IvEg, Ind. Rul. (1930) 

Mad. 252 844 

in favour of minor, validity of. See Contract 

Aor, 1872, s. 11 398 


——*- Subrogation—Prior and puisne mortgages — 
Renewal of prior mortgage, effect of, on priority—- 
Bar of limitation, effect of. 

å mortgagee who, takes 
in satisfaction of a prior mortgage is not en- 
titled to claim priority over alienations made 
by the mortgagor before the date of the ienewed 
mortgage especially where the claim under the prior 
mortgage has become barred by limitation. The 
question of subrogation does not arisein such Gases. 
O JAGANNATH PRASAD v. NAURANG SINGH, 6 O. W. N. 
718; A. I. R. 1929 Oudh 449; Ind. Rul. (1930) Qudh 
40 88 
Usufructuary mortgage— Permanent lease by 

mortgagor—Purchase by mortgagee of mortgagor's 

rights — Permanent lessee's right to redeem —Suit for 
possession of portion and Tedemption of remaining 
portion of undivided khasra number—Jurisdiction 

aC) Court—Agra Tenancy Act QI of 1901), 

s. 99 (1). 

* K madea usufruetuary mortgage of ‘32 acreof a 

single khasra number consisting of 62 acre to the 

defendant and subsequently made a perpetual lease 
of the whole plot to the plaintiff. The defendant 
purchased the entire rights of K in the zemindari. 

The plaintiff brought a suit in the Civil Court 

for redemption of the entire khasra number: 

Held, (1) that the purchase of K's zemindari rights 
by the defendant did not extinguish the plaintiff's 
right to redeem the defendant; 

(2) that the Civil Court had jurisdiction to enter- 
tain the suit inasmuch the suit was for possession 
of the entire khasra number. e 

In such a case where a plaint as originally 
drafted would clearly lie in the Civil Court and 
subsequently evidence showed that in regard to 
part of the property for which the suit is brought a 
suit might have lain in the Revenue Court it should 
not be held that the Civil Court has no jurisdiction 
to grant the relief of possession. A Suro Saran Rar 
V, JAIMANGAL MISIR, A. I. R. 1999 All. 616; 13 R D, 
673; Ind. Rul. (1930) All. 111 223 


—, whether implies personal covenant to re-pay. 
Every mortgage implies a personal covenant to 
re-pay the money borrowed. Pat BALMAKUND SAHAY v. 
Buraawat NARAYAN SINGH, A. LR 1929 Pat. 375; 8 
Pat. 212; Ind. Rul. (1930) Pat. 143; 11 P. L. T. 258 
367 
Mortgage-decree—Construction—Personal decree 
as to costs against mortgagors— Execution in respect 
of personal decree before sale, legality of. 
` Where a mortgage-decrea made costs part of the 
mortgage money and provided for ita payment on a 
date named and on default of payment, for sale of the 
mortgaged properties and it proceeded to say that 
the defendants wero personally liable in respect of 
costs only butnotas to the rest ofthe mortgage 
money: 
Held, that the object of the last clause was to enable 
the mortgagee decree-holder to proceed in further 


go through the farce of putting 


a fresh— mortgage 
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execution against the other properties of the defend- 
ants for costs if they had not been recovered by the 
sale, butits effect was not to enable him to take out 
execution against the other properties of the mort- 
gagors even before the sale of the mortgaged proper- 
ties had been made. M THAYAMMAL v. A. MUTHU 
KuMaRáaSwAur CHETTIAR, 57 M. L. J. 588; 30 L W. 
677; A. I. R. 1929 Mad. 881; Ind. Rul. (1930) Mad. 266; 
53 M. 119 ` 858 


Mortgage suit, See CiviL PROCEDURE CoDE, 1908, 


s. ll, Expr, LV. 353 


Mortgagor and -mortgagee. See LIMITATION ACT, 
1908, Scu J, ART, 141 471 
Motive, importance of. See PENAL Copz, 1660, ss 
302, 307 e 248 


Muhammadan Law—Acknowledgment of son— 
Acknowledgment that boy was brought up as son, 
whether sufficient — Law applicable to Sunnis— 
Devise of life-estate by Wil, whether passes 
absolute estate. 

In order that an acknowledgment of 
Ship may establish paternity and legitimacy 
under the Muhammadan Law” there must be a 
definite acknowledgment of paternity. For a 
man to say that he has brought up a boy as his son 
is not acknowledgment of sonship or paternity and is 
infact the reverse inasmuch as it contradicts the 
physical relation of father and son and instead 
asserts that the man has brought up some other boy 
as his son. 

Under the Muhammadan Law applicable to. Sunnis 
no life-estates are recognized and when a life-estate is 
given the effect is that a full share is transferred. N 
ABDUL RAHIMAN v. ABDUL Hariz, A. I. R. 1929 Nag. 
313; In4. Ral. (1930) Nag. 67 35 


Gift—Doctrine of maraz-ul-maut—Gift to 
wife in satisfaction of dower during maraz-ul- 
maut, validity of —Hiba-bil-ewaz, nature of. 

A gift made by a Muhammadan husband” to his 
wife during maraz-ul-maut, in satisfaction of his legal 
obligation to pay the dower debt cannot be treated 
88 à bequest and isnot subject to the doctrine of 
maraz-ul-maut. < 

A wife is a relation within the prohibited degrees 
and a gift simple or bil-ewaz in her favour is irrevoc- 
able i 

Where a gift is not revocable it cannot be treated as 
a bequest and is not subject to the doctrine of maraz- 
ul-maut. 

It cannot be laid down that all transactions 
known in Muhammadan Law as hiba-bil-ewaz are or 
can be treated as transactions of sale. C SADIQ ALI 
V. AMIRAN, 6 O. W. N. 768; A. I. R. 1929 Oudh 439; 
Ind. Rul. (1930) Oudh 39 87 


Hanafi School—1/aintenance- Wife's right 
to arrears of maintenance against husband—Right 
of deserted wife to pledge husband's credit— Parties 
belonging to different sects—Law applicable. 

Under the Hanafi Law, the wife is not entitled to 
arrears of maintenance against the husband in the 
absence of a specific agreement or decree. 

When the parties are subject to different personal 
laws, it is the personal law of the defendant that has 
to be applied, when he is sought to be made liable. 

When the defendant isnot liable for any urrears 
of maintenance under the Hanafi Law in the absence 
of specific agreement or decree, the wife has not got 
an absolute and unconditional right to pledgo he 


son- 
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husband's credit to procure even necessities for 


maintenance or borrow money for such purpose. M 
Manpy MATHAR SAHIB v. Bisan Br, Ind. Rul. (1930) 
Mad. 254; A. I. R. 1930 Mad. 234 846 


Marriage-Essentials of valid marriage— 
Offer and acceptance— Ceremonies— Presumption 
from cohabitation. . 
Under the Muhammadan Law it is essential to 
. the validity of a marriage that there should be a 
proposal made by or on behalf of one of the 
parties to the marriage, and an acceptance of the 
proposal by or on behalf of the other, in the pre- 
sence and hearing of two male or one male and 
two female witnesses, who must be sane and adult 
Muhamfnadans. The proposal and aeceptance must 
Both be expressed at one meeting; a proposal made 
at one meeting and an acceptance made at another 
meeting do not constitute a valid marriage. But no 
religious ceremony is necessary at all and although 
it may be customary to call in a Moulvi for the 
purpose of celebration, it is not necessary to do so 
for the purpose of a valid marriage. 

Marriage can be presumed from a long course of 
cohabitation and living together as husband and 
wife and from acknowledgment of the children as 
the legal children. RMaune Kyr v Ma Sawer Baw, 
7.777, A. I. R.1929 Rang. 341; Ind. Rul. (1930) 

718 


Rang. 94 
——— Option of puberty—Marriage of 
minor girl carried through with total disregard 
of advantage —Option to repudiate. ` 
Where the marriage ofa minor Muhammadan girl 
ig carried through with a total disregard of her 
welfare, the minor has the option of repudiating it 
on the attainment of puberty and the bringing of 
a suit for avoiding the marriage is, in itself, an 
exercise of that option. L Hasan BmI- v. FAZAL 
Tenant, A. I, R.1929 Lah. 804; Ind. Rul. (1950) Lah. 
22]; 31 P. L. R. 263 381 


Pre-emption—First and second demand, 
essentials of—Unreasonable delay in making second 
demand, whether fatal. 

Under the Muhammadan Law of pre-emption there 
is no hard and fast formula which has to be ad- 
hered to in performing the first demand. 

The second demand has to be performed within a 
reasonable time of the first demand and an unreason- 
able delay in making this demand is fatal toa 
claim for pre emption. A MonawMap Raza ALI KHAN 
v. MOHAMMAD Israr Hasan Kuan, A: J. R. 1929 All. 
459; (1929) A. L. J. 531; Ind. Rul. (1930) All. 106 Bia 


Wakf—Agreement relinquishiny right to have 





wakf declared void, in consideration of payment of . 


annuity by mutwalli, validity of. 

In 1846 and 1868 certain members of a Muham- 
madan family of Dacca executed deeds whereby 
they purported to make wakf oftheir family pro- 
perties therein described for the benefit of themselves 
and their descendants, generation after generation, 
and relatives, and then for the poor and destitute. 
In 1880 proceedings were taken by persons interest- 
ed inthe allowances made by virtue of the uakf, 
attacking the validity of the deeds of wakf of 1816 
and 1863. These proceedings were compromised by 
an agreement, dated the 26th August, 1881, by which 
the parties to it declared (1) that they had no claim 
to or interest in any of the properties in the pos- 
session of the mutwallis under the wakfs, and (2) 
that the two deeds of 1846 and 1868 were valid and 
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binding deeds of wakf. As a considefation for that . 


arrangement, it was provided that allowances as 
fixed in a certain manner should be paid by the, 
mutwalli out of the income of the wakf property to 
each member of the family. 

In 1916 the present suits were brought by persons 
claiming through the original grantors’ of the wakf, 
on the allegation that as the wakfs of 1846 and 1868 
were admittedly invalid, as being contrary to 
Muhammadan Law, the properties would revert back 
to the grantors, through whom the plaintiffs claimed, 
and they accordingly sued for possession of land 
the subject of the wakfs: . 

Held, that although the deeds of 1816 and 1868 
which purported to create by gift a perpetual 
succession of interests for the aggrandisement of 
the family of the donors, were invalid by the 
Muhammadan Law and were not validated by the. 
use of the term “wakf” or by the insertion of a 
rémote and illusory .trust for the poor, the plaintifis 
were precluded from suing for possession: in view of 
the aforesaid agreement of 26th August, 1881, which 
confirmed the wakfnamas and by which the parties’ 
had distinctly relinquished the right to declare the 
wakfs void, the agreement being founded upon good 
and valuable consideration, namely, the undertaking 
by the mutwalli for the payment out of the income 
of the property of annuities to the members of the 
family. 

Held, 
of the land, 


further, that though the claim for possession’ 
on the footing that the said wakfs 
were invalid, could not be sustained in the face of 
the agreement of 26th August, 1881, tbe plaintiffs 
were nevertheless entitled in the present suits to 
a decree in respect of the annuity secured to them 
by the said agrecmont, notwithstanding tbat there 
was no definite prayer for that relief in their plaint. 
P C HABIBULLAH SAHEB v. JANAKI Natu Roy, Ind. 
Rul. (1930) P. O. 44; A. I. R.1930 P. 0, 38; 31 L. W. 
317; 31 C. W. N. 313; 51 O. L. J. 131; 58 M. L. Da 
6 
_°* —— Wakt—Management of mosque—Righis of 
abl-i-mohalla and benefactors—lImam's right to be 
on Managing Committee. . . 
'The rights and powers of ahl-i-mohalla are well , 
recognised by Muhammadan Law and their right to 
have a voice in the meanagement of the affairs of 
the mosque is superior to that of such benefac- 
tors of the wakf as do not reside in the locality and 
are not among the regular worshippers at the 
mosque. ` ` d 
A servitor of a mosque, e. g., the inam has no right to 
bea member of the Managing Committee of the 
mosque. L MUHAMMAD SHAFI v. MUHAMMAD ABDUL- 
Ranta, Ind. Rul, (1930) Lah. 170; 31 P. L. R. 220; A. 
I. R. 1980 Lah. 476 74 


Negligence. 
See ADMIRALTY : 312: 
See PUNJAB MoutorpAL Aor, 1911, ss. 96,97 -500 


Negotiable Instruments Act (XXVI of 1881), 8: 
28—Personal liability of executant of promissory 
note—Evidence Act (I of 1872), s. 92—Oral 
agreement to vary terms of written contract. — | 
One B. N., a director and debtor of the plaintiff 

bank to the extent of Rs. 20,000, in order to con- 

ceal his indebtedness from the bank's auditors, 
persuaded the defendant to execute on - 22nd Decem- : 
ber, 1927, an on demand promissory note in his 

(defendant's) own name in favour of the bank, ‘so as’ 

to show him as the bank's debtor for Rs, 20,000, 


ment on account of interest 
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and this amount was credited in the books of the 
bank to B. N., thus wiping out his indebtedness. 
No part of the Rs. 20,000 came into the defendant's 
hands, the effect of the transaction being merely to 
substitute him as a debtor to the bank for 
Rs. 20,000 in the place of B. N. In asuit brought 
by the plaintiff bank against the defendant to 
recover the money due under the said promissory 
note: 

Held, (1) that, inasmuch asthe representations of 
B. N. and the manager of the bank that the de- 
fendant would not be held liable on the promissory 
note and that the debt would be discharged by 
B. N., amounted to an oral agreement between the 
parties to vary the terms of the note, evidence of 
such agreement was inadmissible under s. 92, Evi- 
dence Act; ` 

(2) that the true legal effect of the transaction 
was that as batween the defendant and the bank, 
the promissory-note. was an effective contract, the 
credit of Rs 20,000 by the bank to B N.’s account 
bsing a sufficient consideration for the defendant 
signing the note in his personal capacity; 

(3) that the essence of the tripartite arrangoment 
of 22nd December, 1917, was to conceal B. N's in- 
debtedness from the bank and to make the bank 
believe that the defendant was their debtor for the 
Rs. 20,000 ; 

(4) that under these circumstances, the defendant 
having acquiesced in the deception of the bank and 
there being no proof thet he was induced by the 
bank to believe that he would not be held personally 
liable upon his written contract (namely the pro- 
missory note), the plaintiff bank was entitled, under 
8. 28 of the Negotiable Instruments Act, 1881, to 
sue the defendant upon the promissory note. 

Held, further, in answer tothe defendant's plea 
that the suit was time-barred, having been brought 
more than three years after the date of the pro- 
missory note of 22nd December, 1917, that a pay- 
by B. N. og 23rd 
December, 1918, though not made by or under the 
instruetions of the defendant, was nevertheless 
elective to save limitation against the defendant, 
under s. 20, Limitation Act, 1908, B.N, being, under 
the circumstances, the duly authorized agent of the 
defendant to make a pafment of interest on his 
behalf. P C NATIONAL BaNKor Upper INDIA, LTD. v. 
BANSIDHAR, GO. W. N. 1136; A. I. R. 1929 P. C. 297; 34 
©. W. N. 145; Ind. Rul. (1930) P. O.17; 311. W. 1; 
32 Bom L. Ik. 186; 5 Luck. 1; (1930) M. WON, 1; 51 





Q. L. J. 56 193 
S. 80, applicability of. See INTEREST AOT, 
1839, 5.3 451 


Newspapers See PenAL Cope, 1860, 5 153-A 682 

Occupancy holding—Mortgage—Validity of mort- 
gage—Mortgagor's right to recover possession— 
Mortgagee, whether entitled to refund of amount 
adyanced—fortgagor, whether entitled to mesne 
profits. : ) 

A mortgage of a simple tenancy holding is 
unlawful and does not confer any right on the mort- 
gagee to hold possession of the holding as such. 

he mortgagor is in such a case entitled to recover 
possession of the land from the mortgagee. But he 
is not entitled to recover possession without payment 
ofthe amount due on the mortgage, nor is he en- 
titled to get mesne profits from the mortgagee. O 
QuTBUDPIN v. ABDULLAH Kuan, Ind, Rul, (1930) Oudh 
51; A, I, R. 1930 Oudh 206 ; 275 


6) 
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gbi 


Onus probandi. See WiLL 230 

Opium Act (I of 1878), s. 9 (c) See Burma 
Excise Acr, 1917 715 

——— 8.9 (6)—Two persons found jointly in 
possession of 9 mashas of chandu—Offence, 

Where under the Excise Law the total quantity of 
chandu that a man could legally possess was 6 mashas, 
and two persons were found in joint possession of 
9 mashas of chandu : 

Held, that neither of them could be convicted 
under s.9(c)of the Opium Act. L ZARIN KHAN v. 
Emprror, Ind. Rul. (1930: Lah. 196; 31 Cr. L. J. 240: 
31 P. L. R. 140; A. I. R. 1980 Lah. 342 292 
—— ——  88.14,15,16. See Bersa Exorse Act, 1917 

715 
Original Side Rules (Madras), 0. XX, r. 1— 

Garnishee proceedings, applicability of, *where part 

cf cause of action alone arises. 

The rules of the Original Side of the Madras High 
Court donot provide for garnishee proceedings in 
cases wherea part of the cause of action arises in 
respect of adebt sought to be enforced by garnishee 
proceedings. M G.D.Joun v. K. P. SAMBAMURTHY 
Iver, A. I. R. 1929 Mad. 347; 29 L. W. 698; 56 M. L. 
J. 299; Ind. Rul (1930) Mad. 171 155 
Oudh Courts Act (IV of 1925), s. 7. See CRIMINAL 

PxoczpuRE Copt, 1898, s. 195 (3) 90 


Oudh Rent Act (XXII of 18861, s. 108—Assignment 
of share in village with past profits— Suit by assignee 
for profits—Jurisdiction of Revenue Court. 
Where a co-sharer in a village assigns a share in 


‘the village with the right to recover profits which 


had accrued due before the date of the assigninent, a 
suit by the assignee for such profits must be institut- 
ed in the Civil Court and not in the Revenue Court. 
The point, which has to be seen in such a case in 
order toarrive ata correct decision as to jurisdic- 
tion, is whether the plaintiff or the defendant occu- 
pied the position during the period for which the 
profits have been claimed, which would make their 
suit cognizable by the Revenue Court. Ifthey did 
not occupy that position at the time for which the 
profits are claimed, the fact that they cccupy that 
position at the time of the suit would not at ali mat- 
ter. O Nawas ALI Kuan v. Suras Baus, 4 Luck. 535; 
7 O.W. N. 202; 14 R.D. 


Ind. Rul. (1930) Oudh 80; 
896 


69; A. I. R. 1930 Oudh 193 


Pardanashin ladles. See Civit PROCEDURE CODE, 
1908, s. 132 (1) 635 
————- Execution of relinquishment deed in favour 
of husband—Undue influence and —coercion— 

Burden of proof. 

Where a deed of relinquishment was executed by a 
pardanashin lady inthe seclusion of the zenana at 
atime when she was in a delicate condition and had 
no independent advice and the promisee wes her 
husband who was naturally ina posi'ion to dominat- 
her will: 

Held, that the onus of proving that the transaction 
had been effected without coercion or undue inituence 
was upon those who supported and not on those who 
attacked the transaction. 

Where both the parties have produced all the 
available evidence the question of onus loses its im- 
portance. L BASHARAT SULTAN BEGUM v. NAZIR JAHAN, 
Ind. Kul. (1930) Lah. 184; 31 P. L. R. 265 184. 


Pardanashin woman—Execution of deed—Full 
knowledge and comprehension—Onus of proof— 
Extent of protection afforded. 

In the case of a document executed by a para 
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danashin woman, it is not essential that she should 
have had independent legal advice about it. But 
if must be shown that the disposition made by 
her was substantially understood by her, and was 
really her mental act, as its execution was her 
physical: act. 

The person who relies on the document must 
satisfy the Court that the deed had been explained 
to and understood by her, either before execution 
or after it, under the circumstances which establish 
adoption of it byher with full knowledge and com- 
prehension. 

But while it is important to maintain the princi- 
ples of law laid down for the protection of par- 
danashin ladies it is also important not to transmute a 
legal protection into a legal disability. S VISHINDAS 
FATEHCHAND v. DassARMAL LaLomAND, Ind. Rul. (1920) 
Sind 53 869 
Parsis—Custom of adoption, See INTERNATIONAL Law 


433 

Part performance. 
See Mapnas Jisrates LAND Act, 1908, Chap. XI, ss. 
165, 167 765 
See VENDOR AND PURCHASER 18 
Partles. See APPEAL 373 


Partition sult—Preliminary decree—Application 
for final decree—Limitation—Limitation act (IX of 
1908), Sch. I, Art. 181--Second suit for partition 
without applying for final decree, competency of. 

In a suit for partition a preliminary decree for 
partition was passed by consent in 1416. Some of 
the properties were, however, not actually partitioned 
and one ofthe plaintiffs again instituted a suit for 
partition of these properties in 1928 : 

Held, that the proper remedy of the plaintiff 
was to apply for a final decree in the previous suit 
ad the second suit for partition was not maintain- 
able. í 

There is no limitation applicable to an application 
made in a partition suit after the passing of a pre- 
liminary decree by which the shares of the parties 
are defined, in order thatthe proceedings may be 
continued for the purpose of actually effecting a 
partition and thata final decree in partition may be 
prepared O Larra Prasan v. BRAHMA Din, 6 O. W. 
N. 804; A. I R. 1929 Oudh 456; Ind. Rul. (1930) 
Oudh 63; 5 Luck. 280 287 


Partnership. See Oontract Aor, 1872, s. 23 581 
Assignment by partner—Assignee whether 
bound by settlement by assignor after assignment 
with remaining -partners—Suit in British India 
for accounts of partnership in Federated Malay 
States—Amount due, calculation of—Date of 
conversion into British Indian currency. 
The assignee of the rights of a partner has no 
right to interfere in the affairs of the partnership 
and all bona fide actions during the continuance 
of the partnership will be binding on him. But 
his rights are not affected by any sale of or 
agreement for valuing and dealing with the assignor's 
‘share which may have been entered into between 
the partners subsequent to the assignment and with 
notice of it. i 
Where four Nattukottai Chettis of the Ramand 
District carried on a partnership in the Federated 
Malay States and one of them assigned his interest 
in the business to a third person, and the assignee 
instituted a suit for accounts in British India ; 
Held, that the amount due to the plaintiff must 


. INDIAN CASES, 
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be calculated at the rate of conversion into British 
Indian money prevailing on the date of the termina- 
tion of the winding up of the partnership. M MUTHIA 
Cuetty v. VEERAPPA CHETTY, 29 L, W. 636; (1929) M. 
W. N. 345; 52 M.509; A I.R. 1929 Mad. 627; 56 M. L. 
J.776; Ind. Rul. (1930) Mad. 184 488 
, essentials of. See Ixcome Tax Act, 1922, 

s. 2 (14) 8 


Joint family business—Separation by one 
member and retirement from business—Right of 
retired partner to share in subsequent profits—, 
Option to claim share in profits or interest—Election 
—Knowledge of respective claims, necessity of— 
Trusts Act (II of: 1882), ss. 88,90, 93—Contract 
Act (IX of 1872), s. 241. , 
Whena partner retires from a business which is 

not wound up but is continued by the surviving 
partners, he is entitled to a share in the profits 
obtained by the use of his share in the partnership 
assets. 

It is not necessary in order to entitle the retiring 
partner to ashare that the whole of the partnership 
assets should be used in making the subsequent 
profits; it will be sufficient ifa portion of the assets 
Js so used. 

Partners being co-owners of all the partnership 
assets including its goodwill, a partner who con- 
tinues the business after the death or retirement of 
his co-partner with the assets of the firm, will, under 
ss 90 and 95 of the Trusts Act, be accountable to 
the retired partner or to the legal representative of 
the deceased partner for the profits made by him 
by such user of the common property, subject to a 
fair allowance being made to him for his labour and 
skill and to the other provisions in his favour con- 
tained in those sections. 

The right to claim profits is rather the primary 
right, and the right to claim interest the alternative 
right, the option to choose between them being 
given tg the partner or his representative whose pro- 
perty has been so used without his authority. 

A person who has an option to elect between twe 
alternative claims or reliefs cannot be required to 
elect without a clear knowledge of the respective 
claims between which he has to elect. M RAMAKRISHNA 
IYER v. MuTHUSAMI IYER, 299L,. W. 560; A. I. R. 1929 
Mad. 456; 56 M. L. J. 657; 52 M. 672; Ind. Rul. (1930) 
Mad. 193 609 


Partnership—Partnership continues so long 
as business continues—Dissolution by unequivocal 
notice of retirement—Contract Act (IX of 1872), 
s. 264—Person holding out as partner, if can 
deny authority of co-partner to commit act of 
insolvency binding on him also. 

The presumption always is that a partnership 
continues so long as the business continues but it 
is possible fora partner to separate himself from 
his co-partner by an unequivocal expression of 
intention to dissolve at once, just as a co-par- 
cener can separate from his family. 

A person, who is precluded by reason of the 
provisions of s.264 of the Contract Act, from con- 
tending that he was nota partner ina firm, cannot 

lead that the other partner had no authority to 
bind him by an act of insolvency committed by him, 

It is a question of fact in each case, whether a 
person had authority to commit an act of insolvency 
within the meaning of the Explanation to 8,6 of the 
Provincial Insolvency Act. § DWARKADAS — JQUHAR 


‘) 
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Mar, v. DAVID Sassoon & Co., Lro., Ind. Rul, (1930) Sind 
49; A.I. R. 1930 Sind 83 865 


Penal Gode (Act XLV of 1860), s. 75—Enhanced 
punishment as old offender—Proof of previous 
offences, necessity of— Practice of relying on certifi- 
cate of Police, illegality of. 

An accused person cannot be sentenced to en- 
hanced punishment as an old offender until there 
is some proof of admission by him before the Gourt 
that he is the person who committed the previous 
offences. 

*Where all the information given to an accused 
person was that he was charged under s. 75, Penal 
Code, and a mere certificate by the Police was 
filled as proof that the accused was an old offender 
without particulars of previous convictions being 
catered inthe statement of charge or. read out to 

m: 

Held, thatthe proof was insufficient to hold that the 

accused was an old offender. 

The accused in such acase is clearly entitled to 
challenge the fact of the various previous convic- 
tions made matter of charge against him, and if 
he challenges these, then proof of these convictions 
and of his identity with the person previously con- 
victed must be given. M EMPEROR v. ABDUL MALIK, 30 
L W.180; A. I. R 1929 Mad. 744; 57 M. L. J. 470; 52 
M. 795; 31 Cr. L. J. 329; Ind. Rul. (1930) Mad. 234; 
(1930) M. W. N. 192 762 
— $8.7 5—Habitual offender—Offence trivial— 

Sentence. ` 

Itis not proper for a Court to impose a heavy 
Sentence by invoking the aid ofs. 75, Penal Oode, 
for: a trivial offence even in the cas» ofa habitual 
offender. L MauLUv. Emperor, A I.R. 1929 Lah. 
787; Ind. Rul. (1930) Lah. 227; 31 Or. L.J. 264; 31 P. 
L. R. 217; 11 Lah. 115 419 


-—~— $88. 76, 361—Seduction—Honesi belief that 
girl was above 16 years, whether good defence— 
‘Seduction’, meaning of—Previous intimacy, effect 





of. 

An honest belief that the girl enticed was over 16 
years of age is not a good defence to a charge under 
8. 361, Penal Code. 

Because a mau may have induced a girl to sur- 
render her chastity to him once it cannot be held 
that he does not commit an offence under s. 361, 
Penal Code, when hesubsequently persuades her to 
leave her parents and follow him to have illicit 1nter- 
course with him. Pat KRISHNA MAHARANA v. EMPEROR, 
A.I. R. 1929 Pat. 651; 21 Or. L. J. 306; Ind. Rul. 
(1930) Pat, 173 477 
———S5. 86, 300, 302—Striking with knife at 

throat — Offence— Presumption of knowledge— 

Drunkenness, when excuse—Sentence—Drunkenness 

not amounting to insanity, whether can be taken 

into account in determining penalty for murder. 

A man who strikes another man with a knife in the 
throat must know that the blow is so imminently 
dangerous that it must in all probability cause death, 
ana is guilty of murder. 

Evidence of drunkenness falling short of a proved 
incapacity in the accused toform the intent neces- 
sary to constitute the crime, and merely establishing 
that his mind was affected by drink so that he 
more readily gave way to some violent passion, does 
not rebut the presumption that a man intends the 
natural consequences of his acts and is no excuse for 
the commission of an offence, 
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Although drunkenness, by itself, does not excuse 

the commission of an offence, this along with other 
circumstances may well be taken into account in con- 
sidering the nature ofthe penalty to be inflicted. Pat 
JUDAGI MALLAH v. EMPEROR, 8 Pat. 911; Ind. Rul. 
(1930) Pat. 148; 31 Cr. L. J. 243; A. 1. R. 1930 Petts 
ss. 99, 100, 333-—Private defence, right 
of—Arrest by Police Officer under illegal order— 
Resistance—Apprehension of hurt—Right of private 
defence. 
Where an order of arrest by a Superintendent 
of Police is illegal, s. 99, Penal Code, does not apply 
aud a resistance to arrest sought to be effected by 
a Sub-laspector under such order is np offence 
under s. 333, Penal Code. 

Where a person sought to be arrested by a Police 
Officer underan illegal order has a reasonable ap- 
arehension of hurt at the hands of such officer, he 
has a right of private defence. L GAMAN v. MMPEROR, 
Ind. Rul. (1930) Lah. 270; 31 Or. L. J. 294; 31 P. L. R. 
285; A. I. R. 1930 Lah, 348 734 


— ——- s. 124-A—Advocating rebellion, whether 
necessary element—Abuse of officialdom, whether 
abuse of Government—‘Government established by 
law in British India’, meaning of. 

Advocating any form of rebellion is nota necessary 
element in an offence under s 12i- Penal Code. 

It is possible by the abuse of Government officials 
as officials, to make an endeavour to bring into 
hatred or contempt the Government established by 
law in British India. 

The ‘Government established by law in British 
India’ is a concrete phrase which applies to such 
Government, whatever form that Government takes 
and is as much applicable to it after the Government of 
India Act, 1919, as when it was enacted. C Satya 
RANJAN BAKSHI v. EMPEROR, 00 O. 1085; 31 Or. L, J. 
313; Ind. Rul. (1930) Cal. 189; A. I. R. 1930 Cal. 220 

y 749 

Ss. 124-A—Sedition—Advocating violence 

for attaining political goal—Exhorting audience 
to change Congress creed into one of violence— 

Sedition, 

To advise a person to persuade others to adopt 
violence asa means of attaining a political goal is 
no less objectionable than advising that person to 
commit violence himself for that purpose. In either 
ease the advice is to pursue a course of action which 
is calculated to disturb the tranquillity of the State, 

A speech which exhorts the audience to attempt 
to convert the Congress policy of ncn-violence to one 
of anarchy is within the mischief contemplated by 
S. 124-A, Penal Code. L ANAND KISHORE r. IDMFEROR, 
31 Or. L. J. 201; Ind. Rul. (1930) Lah. 172; A. I. R. 
1930 Lah. 306 76 

$.124-A—‘Sedition' definition of—Intention. 
to excite peopleto violence, whether necessary element 

—Advocating expulsion of Englishmen from India 

Offence. 

Where a speaker's theme throughout was that 
the Government was tyrannical and that Englishmen 
or English rulers were devoid of all feeling of sym- 
pathy towards India and Indians and his aim and 
object was to impress upon the audience the para- 
mount necessity of making a sustained effort for 
independence and to gain it or to perish in the 
struggle for itand to turn the Englishmen out of 


India; 
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Held, that the speech asa whole was seditious and 
the speaker was guilty under s. 124-A, Penal Code. 

An intention to incite people to violence is no 
element of the offence of sedition, the offence is com- 
mitted if the words used are sufficient to bring 
hatred or contempt or excite disaffection against the 
Government. L Satya PAL v. EMPEROR, Ind. Rul. 
(1930) Lah 233; 31 Cr. L. J. 266; 31 P. L. R. 1]; A. L 
R. 1930 Lah. 309 425 


ss. 143 and 426—Drainage water from 
rice mill—Right of owner to empty drainage water 
in public channel— Obstruction on ground of injury 
to crops—Offence, whether committed—Natural right 
of draingge, limits of.. ` ; 

Where drainage water from a rice mill flowed into 
a channel which in turnemptied into a main public 
channeland certain persons obstructed the flow on 
the ground that the water draining from the mill 
was polluting the water supply and so damaging 
the crops and rendering the water unfit for drinking 
purposes and they were charged under ss. 143 and 426, 
Penal Code. 

Held, that inasmuch as there is no natural right to 
Jet out refus» water which has come artificially, on to 
n publie water channel and the accused were acting 
under colour of a rightto do so, whey were not guilty 
ofany offence. M TTATIPARTI VEERASWAMI V SANOM 
KANKAYYA (1929) M. W. N TIl; A I R.1929 Mad. 
833; 31 Cr. L. J. 225; Ind. Rul. (1930) Mad 175 159 
s.147—Unlawful  assembly—Omission to 

state common object, whether necessarily fatal— 

Criminal Procedure Code (Act V of 1898), s. 587. 

Failure to define expressly and accurately the com- 
mon object with which an unlawful assembly acts is not 





such an error, omission or irregularity as may not be- 


cured bys 537, Criminal Procedure Code. 

The High Court is justified in interfermg in revi- 
sion only if it appears that the accused were preju- 
diced by the manner in which the charge was drafted. 
M In re N. Vewxanv, Ind. Rul (1930) Mad 270: 31 
Or L. J 347; A. I R 1930 Mad. 188; 31 L. W. 236; 


(1930) M W. N. 80 862 


$.153-A— Promoting class enmity—I ntention, 
proof of—Libel on particular individuals or 

institutions, whether can come under s. 158-A— 

Newspapers, rights and duties of, 

If the words used by a person accused under s. 
153-A, Penal Code, naturally and indubitably have 
the tendency to promote ill-feeling or hatred between 
two classes of His Majesty's subjects it must be 





presumed that the accused intended to create the- 


- natural result of the words used; but each case 
must be decided on its own facts. 

If an article is intended to create ill-feeling 
between Indians and Europeans, neither the fact 
that the statements complained of amount toa libel 
upon the particular individuals concerned nor the fact 
that they are intended to reflect upon and do damage 
to any particular institution, e.g,a Railway Adminis- 
tration, militates against or in any way detracts from 
the further _fact that they were calculated to promote 
hatred between Indians and Europeans and were 


published with the intention to subserve this purpose. , 


A newspaper has no right to publish seditious or 
libellous news or matters objectionable under s 153-A 
Penal Code, that may be communicated toit. GC 
SATYA RANJAN BAKSHI v. EMPEROR 56 OC. 1090; A. I. R. 


170 


EDIAN GASES. 


1929 Oal. 309; 31 Or. L. J, 318; Ind, Rul, Sors 


71930 
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—-$.168. See U. P. Disrrior Boarps ACT, 
1922, s. 34 819 
————— s.171-D—Personation at 





election—Mens 


rea, whether essential— Corrupt intention, proof of. ^ 


To constitute the offence of persomation at an 
election as defined in s, 171-D, Penal Code, mens 
rea is an essential ingredient. Unless there be 
corruption and a bad mind and intention in per- 
sonating, no offence is committed. 

Wherea man’s name had been wrongly included 
in the register oftwo divisions and he voted twice 
being ignorant of the law and had acted conscieny 
tiously by mistake: 

Held, thatthere was no corrupt intention and the 
offence of personation could not be said to have been 
committed. M In re Pantam VExKAYYA, 31 Or. L. J. 
329: Ind. Ral. (1939) Mad. 235; 31 1. W. 71; A. L-R. 
1930 Mad. 246; 58 M. L. J. 111; (1930) M. W. N.174; 
53 M. 444 A 763 


6, 212—Harbouring absconded offender— 
Offence, ingredients of—Harbouring person against 
whom proclamation has 
properties have been attached, whether offence— 
‘Offender’, meaning of. 

Concealing or harbouring a person against whom 
a proclamation has been issued or whose properties 
have been attached but who is not shown to be an 
‘offender’ within the meaning of s. 212. Penal Code, 
that is, a person who has committed an’ offence 
punishable with death, transportation, imprisonment 
or fine, does not amount to an offence under 8, 212 
of the Code. 

A person cannot be convicted under s 212, Penal 
Code, unless it is proved that he knew or had 
yeason to believe that the person harboured or con- 
cealed was an offender within the meaning of that sec- 


‘tion A Emperor v. Laroon, 31 Or. L J. 288; Ind. Rul. 


(1930) All. 165: A. I. R. 1930 All. 33 549 
s. 300, See Penat Cone, 1860, s. 86 452 


— ——s- s. 300, Exception IV--Grave and sudden 
provocation—A ccused dealing one blow on head 
and one on leg of deceased— Acting im cruel and 

- unusual manner,’ meaning of. 

Where, during a fight which arose out of a sudden 
quarrel and which was un remeditated, the accused 
struck one blow on the Lead, and another blow on 
the leg, of his opponent with a lathi and the latter 
died on account of the injuries : 

Held, that the accused could not be said to have 
acted ‘in & cruel or unusual manner,’ within the Fourth 
Exception to s, 300, Penal Code, and could be con- 
vieted only under s 304, Part II, of the Penal Code. 
L Nun Kuan». Emperor, 30 P. L. R. 487: A. I R.1929 
Lah 719; Ind. Rul. (1930) Lah 260; 31 Cr. L. a 

24 

————$s. 300, cl (4), 307, 511—Murder, 
definition of— Attempt to murder, what constitutes— 
Intention to kill. 


If the person committing an act knows that it is | 


so imminently dangerous that it must in all proba- 
bility cause death or such. bodily injury as islikely 
to cause death and commits the act without any just 
cause or excuse but death is not caused, he is guilty 
of attempt to murder. 

Where the act cf the accused is 80 imminently 
dangerous that he must be deemed to know that it 
would in all probability cause death orat least such 
podily injury as is likely to cause death, the mere 
fact that he had no deliberate intention -of killing 


e 
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been issued and whose ' 
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P. cd 
any particular individual does not take his case 
outside the fourth clause to s. 300, Penal Code. L 
Baacat Sinan v. Emperor, Ind. Rul. (1930) Lah, 262; 
31 Cr. L. J. 290; 31 P. L.R. 73; A. I. R. 1930 Lah. 
266 . 726 
— 5, 302. See PENAL Cops, 1860,s.86 452 


S. 302—Grave and sudden  provocation— 
Improper ` overtures by deceased to accused— 
Penalty. : 

Where the deceased made improper overtures to 
the accused, who was her step-son and the latter in 
8 fit of reseutment, stabbed her with a knife to death: 

Held, (|) that the act of the deceased did not 
amount to grave ‘and sudden provocation and the ac- 
cused was guilty of murder; 

(2) that the act might, however, be taken into consi- 
deration in passing the sentence, and was a sufficient 
ground fornot inflicting the penalty cf death. L 
ALLAH DIN v. ExPEROR, Ind Rul. (1930) Lah. 185; 31 
Or. L. J. 229; A. IR. 1930 Lah. 415 185 

S. 302—Grievous hurt—Death caused by 
supervention of pneumonia—Offence. 

Where a person inflicted grievous injuries on an- 
other and as a result of these injuries pneumonia 





.Supervened and the latter died : 


Held, that the offence committed was that of 
murder. L Nur Munamarap v. Emperor, 31 Cr. I. d, 
198; Ind. Rul. (1930) Lah. 151 65 


S8. 302, 307—Murder—Duty of prosecution 
to prove fact of death —Motive, imporiance of— 
Gap in prosecution — evidence—Duty of Court— 
Conviction based on speculation, impropriety of— 
Criminal Procedure Code (Act V of 1898), s. 498 
(1) (b) (2)—Reversal of conviction for murder— 
Power to order re-trial for attempt to murder and 
causing grievous hurt. . 

Ina case of murder it is not necessary that the 
prosecution should be able to produce the dead 
body, but itis essentialthat they should be able to 
prove to the satisfaction of the Court thet the 
deceased was dead and that he was murdered by 
the accused. 

Thoughit is not essential to prove motive, it is 
obviously oneofthe elements to be considered in 
Gesèrmining the guilt of a person charged with mur- 

er, 

Oourts should not in a case of murder leap a 
gap inthe prosecution evidence and arrive, by a 
process of speculation, at a conclusion which there is 
no evidence to justify. 

Where the conviction of a person for murder is 
set aside by the High Court under 3.423 (1) ibi (1), 
the High Court has power to order his re-trial on 
the same facts for attempting to murderan unknown 
person and by such act. causing hurt to that person 
and thereby committing an offence under para. 11 of 
B. 307, Penal Code. A Azam ALI v. JIMPEROR, A. 1. R. 
1929 All. 710; Ind, Rul. (1930) All. 120; 31 Or. I. J. 
230 ' 248 
———— 8$. 307. See PENAL Cops, 1869, s. 300, cl. (4) 
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——— 8.333. See PENAL Cops, 1860, s.99 734 
——— S. 361. See.PENAL Cops, 1860, s. 76 477 


—.— $. 406. See ORIMINAL PROCEDURE Conz, 
1898, s. 347 618 

————— S, 406 —Criminal breach of trust— Proof of 
dishonest intention—Failure to account or giving 
false account, effect of —Mere retention of money, 
whether amounts to ‘misappropriation, 
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The mere setting up ofa false defence in a case 
of criminal misappropriation does not necessarily 
raise an inference of dishonest intention of the 
accused, 

It is not necessary or possible in every case of 
criminal breach of trust to prove in what precise 
manner the money was spent or appropriated by 
the accused; because under the law, even temporary 
retention is an offence, provided that it is dis- 
honest. But where there is no direct evidence of 
Misappropriation and one is left tosurmise as to 
"what use was made by the accused of the money, 
one ought to require clearer evidence of dishonest in- 
tention than in a case where there is direct evidence to 
prove that the money was appropriate by the 
accused for a particular use which is inconsistent 
with his position as a trustee of the money. 

Although temporary retention of money may in 
certain cases be sufficient to constitute an offence; 
yet ina criminal case it is incumbent on the pro- 
secution to prove that the retention was a dishonest 
one. 

In cases of criminal breach of trust the failure to 
account for the money proved to have been received 
by the accused or giving a false account as to its 
use is generally considered to be a strong circum- 
Stance against the accused. This circumstance, how- 
ever, is not conclusive in the matter but is only an 
indication of, or a piece of evidence pointing to 
dishonest intention, and has to be weighed alne 
"with other cricumstances which are in favour of the 
accused. Pat HangaxkRIsHNA MAHATABR v. EMPEROR, Ind, 
“Rul. (1930) Pat. 97; 31 Or. L J. 249; A. I R. 1930 Pat. 


209; 11 P. L. T. 319 321 
——— § 420. £e: ORININAL PROCEDURE Cope, 

1898, s. 317 615 
——— $.426. See Prenat Copr, 1560, s. 143 159 


————— 85, 447, 448, 451—House trespass— 
Trespass on sahn of bwiding, whether house 
trespass. 

A sahan attached to a building used as a housa 
was erclosed by walls on au :id:s und had o 
number of kothus upcuing into it. Access to it 
Írom outside was had by means of three doors all 
of which had door frames but only one of which 
hadshutters. The accused entered this sahan with 
the intention of committing adultery with tho wife of 
the occupant of the house : 

Held, that the accused had entered a ‘building used 
as a human dwelling’ within the meaning of s. 442, 
Penal Oode, and was guilty of house trespass. 

The determining factor as to whether a place is 
part of building used as a human dwelling or not 
is not the existence of shutters, or the fact 
that the door was shut or open, at the time of 
-ntry by the accused, but the nature of the struc- 
ture as a whole, and the purpose for which it was 
intended to be and was being used. L Buae v. 
Exupsror, Ind. Rul. (1930) Lah. 235; 31 Cr. L. J, 268: 
‘A. I. R. 1930 Lah, 414 427 
S. 511, See PENAL Cops, 1860, s. 300, cl. (4) 

726 





. Pensions Act (XXIII of 1871), ss. 3, 11. See Givin 
PROCEDURE Cope, 1908, s 60 664 
ss. 5, 6—Pension—Remedy of person 


claiming share in pension—Civil Courts, jurisdiction 
of. 

Where a person wants his right to share in a2 
pension established all that the law allows him is 
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to apply under s. 5, Pensions Act, tothe Revenue 

Authorities; he cannot go to a Civil Court unless he 

obtains a certificate unders.6 of the Act. L AKBAR 

Kuan v. FARMAN Aut, Ind. Rul, (1930) Lah. 225; A. I. 

R. 1930 Lah. 795 417 

Perpetuities—Doctrine of  perpetuities, whether 
recegnised by Hindu Law. 

Hindu Law in respect of family property recog- 
nises no perpetuities except in estates dedicated 
io religious or charitable uses. Pat MADHUSUDAN DEB 
v. KHESTABASI SAHU, 8 Pat. 932; Ind. Rul. (1930) Pat. 
158; A. I. R. 1930 Pat. 137 462 
Plea of guilty. See CRIMINAL PROCEDURE CODE, 

1898, s. 439 305 
Pleadings—Evidence in support of case not set up 

in written statement. 

A defendant is not entitled to lead evidence in 
support of à case not set up in his written statement. 
P G Pig SIDIK MAHOMED SHAH v. Saran, Ind. Rul, 
(1930) P. C. 28; A. 1. R. 1930 P. O. 57; 31 P. L. R. 150; 
58 M. L J.,7; 24 S. L. R. 138 204 
Postal articles—Presumption of receipt by 

addressee. See EvipENCE Act, 1872, s. 114 283 


Power-of-attorney — Construction — Power of 
Pleader to refer to arbitration—'Shalishan', meaning 


of. ; 

The word ‘shalishan’ isa Persianised Arabic word 
loosely usedin the Bengali language and must be 
construed with reference to the context. 

Where in a vakalatnama the words used with re- 
ference tothe power to be exercised by the Pleaders 
appointed by the vakalatnama were shalishan cr sole- 
nama kariben and in another clause the words were 
shalishani adi kariben: 

Held, thatthe words did not mean that tbe Plead- 
ers were authorised to actas arbitrators, but only 
that they were vested with the right of appointing 
arbitrators.. C Bama OHARAN Das v. GADADHAR Das, A. 
T 1929 Cal. 322; 56 C. 21; Ind. Rul. (1930) Cal. 


Practice—A ppellate Court, whether competent to 
decide question of limitation when no issue framed 
on the point. 

The plea that the plaintiff's claim in respect of cer- 
tain'items was time-barred, was takenin the de- 
fendant's written statement, but no issue on the 
question of limitation was framed andthe point not 
being apparently argued at the Bar, the trial Court 
aecreed the claim. On defendant’s appeal to the 
High Court, the question of limitation being express- 
ly raised inthe written grounds of appeal, the High 
Oourt disallowed the plaintiff's claim holding that it 
was statute-barred. 

Held, (obiter) that in these circumstances the point 
of limitation was not open on appeal. P C MUDDANA 
VIRAYYA v. MUDANNA ADENNA, A. I. R. 1930 P. O. 18; 
Ind. Rul. (1930) P. C. 29: 31 L. W. 176; 32 Bom. L. R. 
Pu 51 C. L. J. 136; 58 M. L. J. 245; (1930) M. W. N. 

: 20 





Costs—Passing decree for costs in prelimi- 
nary decree for accounts, legality of. 

There is nothing in principle which precludes the 
Court from assessing costs and passing a decree for 
costs infavour of the successful party ina suit for 
accounts, in the course of the preliminary decree. 
A MUHAMMAD ABDUL RAHIM KHAN v. JZZAT-UN-NISSA 
Bar, Ind. Rul. (1980) All. 166; A. I. R. 19:0 All, 72 

I) 4 s * 550 
Time of sitting—Hearing of cases after 
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Lop. m—Litigants, whether bound to wait inde- 
finitely—Civil Procedure Code (Act V of 1908), O. 
IX, r. 18. 

The utmost limit fixed by the Allahabad High 
Court for the sitting of Subordinate Judges is 4 
o'clock and though it is possible that in some cir- 
cumstances a Subordinate Judge might be justified 
in continuing beyond 4 o'clock the hearing of a 
case the hearing of which has already started, of 
he may take up a fresh one with the consent or 
parties, litigants cannot be expected to wait to in- 
definite hours, without being told when their casas 
are likely to be taken up. A GOKUL Prasap v. MUZAFFAR 
Mian, Ind. Rul. (1939) All. 167; (1930) A. L. J. 670 
. 551 
Pre-emptlon, 

See Berar LAND RzvENUE Cone, 18£6, s. 206 (2) 6 

See MUHAMMADAN LAW 


Presidency Towns Insolvency Act (I1 0f 1909), 

“ss, 9 (e), 12 (1) (o)— Attachment of property for 
more than 21 days—Application for adjudication— 
Limitation—Continuation of atiachment, whether 
gives continuous or recurring starving point fer 
limitation. 

Where a debtor's property has been attached for a 
period of 21 days in execution of a decree for pay- 
ment of money, an act of insolvency js committed 
immediately on the expiry of the period of twenty-one 
days and there is no recurring or a continuing att of: 
insolvency if the attachment-continues for more than 
21 days. 

An application for adjudication of a debtor in re- 
spect of such an act of insolvency mus}, therefore, be 
presented within three months of tte expiry of the 
period of 21 days even if the attachment continues for 
more than 21 days. R Wor LEB LcNE & Co. v. V. E. 
R. M. V. OHETIYAR Firs, 7 R.815; A. I. R. 1929 Rang. 
313; Ind. Rul. (1930) Rang. 140 812 
——— sS, 36, object and scope of—Application for 

examination of claimant who denies Official 
Assignee's rights, propriety of. . 

Section 36 of the Presidency Towns Insolvency Act 
cannot be resorted to for the purpose of enabling 
the Official Assignee to cross-examine a claimant who 


-denies the Official Assignee's right and gets from the 


claimant the proof of hig case. R In the matier of Q. 
H. GHANOHEE, 7 R. 675; A. I. R. 1930 Rang. 52; Ind. 
Rul. (1930) Rang. 100 772 
— ss. 36 (1), 37. See Civin PROOFDURE CoDE, 

1908, s. 132 (1) 635 
-——— 8, 52—English Bankruptcy Act, 1888, (46 & 

4? Vic., Ch. 52), s. 44—8ale of property on condition 

that it shall remain seller's property—Insolvency 

of buyer—Vendor's rights—Reputed ownership— 

Trust—Defeating creditors—Undue preference. 

Where prior to his insolvency an insolvent obtained 
goods from the petitioners upon executing a pro-note 
to them for their value containing a statement, 
which so far as it is material, was as follows: 

“I engage myself to hold these goods in trust for 
and on their behalf and keep the goods insured 
against fire and confirm that these goods until sold 
by me and the proceeds thereof when sold, shall 
remain their property and that the said proceeds 
shall be kept by me separate, the intention being 
that they may take possession of the goods and/or 
the said proceeds whenever they wish to do so and 
that production of this note shall make null and 
void any claims that may be made on the ganda 


55 
218 . 
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and/or tle said proceeds by my creditors whether or 
not they had notice of this trust. The trust created 
shall cease to exist after I have paid in the above 
amount : 

Held, that the arrangement made by the petitioners, 
was only ar? ingenious attempt to defeat the pro- 
visions of the Insolvency Act and to secure a pre- 
ference for themselves over other creditors and was, 
therefore, illegal. 

here is no difference in effect between s. 44 of 
the Englisy Bankruptcy Act, 1883 and s. 52 of 
the Presidency Towns Insolvency Act. 
e Section 44 (1) of the English Act and s. 52 (J) (a) 
of the Indian Act can naver bein conflict with s. 44 
(iii) and 8.52 (2) (c) respectively, because where any 
one holds property in trust, he is the real owner, 
&nd, therefore, the real and the reputed ownership 
are in the same person—and s. 44 (iii) and s. 52 (2) 
(c) do not apply. C In re NniPRNDRA Kumar Bose, 
56 O. 1074; A. I. R. 1930 Cal. 171; Ind Rul. (1930) Cal. 


185 , 745 
— —— s. 90 (1). See Civit ProcEDURE Cops, 1908, 
s. 132 (1) 635 


Principai and agent—Power-of attorney purport- 
ingto be irrevocuble—Provision for revocation on 
certain circumstances, effect of—Condition not to 
Tevoke—Specific performance-—A gency coupled with 
interest — Interest', what amounts to—Contract Act 
(IX of 1872), s. 202, i 
A power-of-attorney which purports to be 

irrevocable but provides for revocation on strong 

proof of gross mismanagement on the part of the 
attorney isan ordinary power-of-attorney, coupled 
with a promise that it will not be revoked except on 

certain grounds. . 

The fact that the person to whom a power-of- 
attorney for managing a temple is given is a mem- 
ber of the family for whose Spiritual benefit the 
temple was erected does not make the agency an 
agency coupled with interest within the meaning 
of s. 202, Contract Act, so asto render thesagency 
irrevocable, 

A promise not to revoke a power-of attorney is 
not specifically enforceable. Mi Lopp Govrnposs 
KRISHNADO38 v. GOoPESRALALJI, Ind. Rul. (1930) Mad. 
214; A. 1. R. 1930 Mad. 231; 32 L. W. 216 598 
Principal and suréty—Void debt- -Surety's 

liability, 

The fact that a bond is void under s. 23 of the 
Contract Act as between the creditor and his princi- 
pal debtor would not relieve a person who has 
guaranteed the payment of the debt from his liability 
to pay thedebt under the agreement of guarantee. 
R SULAIMAN v. Tan Hwi Ya, 7 R. 800; Ind. Rul. (1930) 
Rang.131; A I. R. 1930 Rang. 140 803 


Privy Council—Practice—Concurrent finding of 
pur Luter] erence: 
rivy Council will not ordinarily interfere with 
a concurrent finding which is to some extent at 
least based upon definite fact established by the 
evidence of witnesses even though the finding is 
mainly dependent upon the opinion of the witnesses. 
P C BENJAMIN F. Groat v Hypro ELECTRIC PowrR, 
60. W.N. 876; A. L R. 1979 P. ©. 236; Ind. Rul. 
(1930) P. O. 46 238 
Probate—Will of Hindu—Nezt reversioner refusing, 
without sufficient cause, to oppose granting of Pro- 
bate—Distant reversioner's Tight to oppose. 
Where the nearest reversionary heir of a Hindu testator 
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refuses, without sufficient cause, to oppose the grant- 
ing of a Probate, the person next in succession may 
be allowed to intervene. C Im the goods of SHIB 
Cuaran Das, 56 O. 1070; A. I R.1930 Cal. 150; Ind. 
Rul. (1930) Cal. 175 687 
Probate and Administration Act (V of 1881). 

See BouBAYv CIVIL Courts Acr, 1869, s. 28-A 173 

See Civit, Procepure Oops, 1908, s. 11 200 
Probate and Letters of Administration—Grant 

of probate—Rights and liabilities of executor— 

Legatee, receiving assent of executor—Legatee's right 

to maintain suit—Necessary parties—Civil Pro- 

cedure Code (Act V of 1908), O. XXII, r. 41— 

Suit by executor and legatee jointly—Appeal by 

defendant against both—Legal representatives of 

executor not brought on record aftér death— 

Abatement. 

When probate is granted the title of the execulor 
is established to all properties of the deceased as 
from the death of the testator. ‘hereafter any 
legatee who has received the assent of the executor 
to a legacy can bring and maintain an action in his 
or her own right. The executor may in sucha case 
be a proper party but is certainly not a necessary 
party. 

Therefore, where a suit jointly instituted by the 
executor and legatee is decreed and during the 
pendency of appeal by the defendant the executor 
dies and his legal representatives are not brought 
on the record intime the appeal does not abate in 
its entirety but only against the executor. LMrs. M. 
WATKINS v. P.J. t. Watkins, Ind. Rul. (1920, Lah. 
177; A. I. R. 1930 Lah 138 177 
Promissory note. See Trust 153 
Execution of receipt by maker—Nvcte in- 

sufficiently stamped—Suit on implied zromise 

contained in receipt, maintainability of—Acknow- 
ledgment, whether implies promise io pay— 

Henewdl of note whether constitutes fresh loan 

—Plaintiff, whether entitled to recover interest, 

An unconditional acknowledgment impies a pro- 
mise to pay and canitself bethe foundation of an 
action. 

A receipt isordinarily an acknowledgment of the 
receipt of consideration, and unless its contentg sug- 
E256 otherwise it does not imply a promise to by or 
even an acknowledgment of an existing liability to 
pay. But the recitals in the receipt may suggest that 
the payment of money was by way of loan and that 
circumstance would necessarily imply a promise to 
re-pay it. In such cases the receipt alone with other 
oral evidence may be sufficient proof ofa debt which 
is recoverable by suit. 

When two perscns agree that the old debt be taken 
to be paid up and the rights and liabilities be taken 
to rest on a new footing, the transaction properly 
analysed is tantamount tothe old debt being paid 
and, at the same time, re-advanced to the debtor. 
The fact that money did not physically change hands 
is of no legal consequence. 

The defendant executed a pro-note in favour of the 
plaintiff in 1923. In lieu of the principal and inter- 
est due under that note a fresh note was executed in 
1925. A receipt of even date was also executed by 
the defendant acknowledging receipt of the amount 
covered by the second note. The pro-note of 1925 was 
insufficiently stamped and the receipt was stamped 
only with a one anna stamp and not as a bond. The 
plaintiff instituted a suit in 1928 to recover the 
amount duetohim with interest from 1925; 





988 
Promissory note—concld. 


Held, (1) that the plaintiff was entitled to recover 
the principal debt on the strength of the acknowledg- 
ment of the loan contained in the receipt, though the 
pro-note was inadmissible in evidence; 

(2) that he was not entitled to recover the specifi- 
ed rate of interest as the receipt could not be admit- 
ted in evidence as evidence ofa contract to pay inter- 
est. A Govinp SINGH v Bisay BAHADUR BINGH, A. I. 
R. 1929 All. 980: (1929) A. L. J. 1279; Ind. Rul. (1930) 
All. 92; 52 A. 169 108 


Provinclal Insolvency Act (V of 1920), s 4 — 
Question regarding amount of debt between insolvent 
and secured creditor—Sale of mortgaged property 
Dispute between morigagees regarding distribution 
cf proce$ds—Question of priority—Jurisdiction of 
Insolvency Court and Official Receiver. 


An Insolvency Court has jurisdiction to dispose 
of a matter arising between an insolvent and a 
creditor even though the creditor is a secured 
creditor, when the question relates to the amount of 
the debt. 

Where amortgaged property is sold with the con- 
sent of, or without objection by the secured 
creditors and a dispute arises over the 
distribution of sale-proceeds, the question of prior- 
ity between the different mortgagees does arise 
incidentally in the insolvency proceedings and the 
Insolvency Court has jurisdiction to decide this 
question under s.4, Provinical Insolvency Act 

The Official Receiver, however, cannot decide the 
above mentioned questions himself in the first in- 
stance. L Sarpari Lau v. Saiy Ram, Ind. Rul. (1930) 
Lah. 181; A. I. R. 1930 Lah. 98 181 


s. 5—Civil Procedure Code (Act V of 1908), 
0. IK, r. 18—A pplication of Civil Procedure Code 
io insolvency proceedings—Iix parte order of 
adjudication, setting aside of. 

. The provisions of the Civil Procedure Code are 

applicable to proceedings under the Provincial In- 

solvency Act except where they are in conflict with 
any of its provisions. Therefore, where an adjudication 
order hasbeen passed ex parte it canbe set aside under 

O. IX, r. 18, Civil Procedure Code. L Buacwan Das 

v. OHUNI Lat, Ind. Rul. (1930) Lah. 207 303 


s. 6—Notice of suspension of payment, what 
constitutes—Tests—Effect produced on creditors 
and not intention of debtor material—Mere 
admission of insolvency not enongh. 

The test for determining whether a debtor gave a 
notice that he was about to suspend payment is 
whether the words used by him could naturally 
induce creditors to believe that the debtor intended 
to suspend payment and what effect they had on 
the minds of the creditors, that is, whether there 
is an unqualified unconditional notice from which an 
ordinary man of business would understand that if 
the creditors refuse the debtor's proposal for a 
settlement the debtor had no alternative but to 
suspend payment. i ! 

Each case has to be decided on its particular facts 
and it is for the Court to decide what is the 
natural meaning of the words used. The Court is 
not concerned. as" to. what the debtor's. intention 
was but what effect the communication had on the 
minds of the person to whom it was addressed; 
the fact that the hearer jumped to illogical con- 
clusion is not enough. | a . 

A mere admission of ingolyency, as distinguished 
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- (1930) Nag. 86; 20 N. L. R. 46 
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from a notice of suspension, is not actof insolvency. 
S DWARKADAS JAVHERMAL v. DAVID Sassoon & Co. LTD., 
Ind. Rul. (1930) Sind 49; A. I. R. 1930 Sind 83 865 
—  —— $. 28—Malguzar in C. P. declared insolvent 

—Cultivating rights in sir land, whether vest im 

Receiver. 

A malguzar of a village becomes an occupancy 
‘tenant of the sir land under s. 49 of the O. P. 
Tenancy Acton his being declared an insolvent and 
the Receiver is not entitled to possession of his 
cultivating rights in such land. 

A Receiver cannot apply for sanction . for thg 
gale of the cultivating rights of an insolvent in 
sir land, as the rights do not vestin him unders. 
28 (5) of the Provincial Insolvency Act. N NAGOBA 
v. A. V. ZINGARDE, A. I. R. 1929 Nag. 338; Ind. Rul. 
54 


ss. 28 (2), 78 (2) —Exclusionof time when 
canbe claimed. ' 

A personis not entitled to claim exclusion of the. 
period spent by him inan Insolvency Court under s. 
28 (2) ors.78 (2) of the Provincial Insolvency Act 
unless there is a legal.order of adjudication passed in 
the insolvency proceedings. 

There can b» no such order if the application of 
the creditor is dismissed unders. 25 (1) of the Pro- 
vincial Insolvency Act. N Barrau v. Supapasa, Ind. 
Rul. (1930) Nag. 87 ; 55 
——— s. 28 (5). See Bounav Lanp REVENUE Cops, 

1879, s. 73 d ` 876 
——— ss. 89, 53—Order of annulment of 

adjudication as insolvent under s. 39, when complete 

—Transfer by insolvent's transferee—S. 58, whether 

applicable. 

Saction 39 of the Provincial Insolvency Act re- 
quires the Court to embody the terms of a com- 
position in an order and annul the order of ad- 
judication, The grant of permission to an insolvent 
to mortgage his property :o one of his creditors and 
the subsequent filing of the proceedings owing to 
tha eabsence of the parties will not amount to an 
order annulling the adjudication under s. 39 of the 
Act, 

Section 53 of the Provincial Insolvency Act applies 
only to transfers by the insolvent and not to transfers 
by the insolvent's transferees. N  Govinp, v. SONBA, 
Ind. Rul. (1930) Nag.119; A. I. R.1930 Nag.34 663 


- ss, 47, 48—Secured creditor—Right to 
prove for balance in insolvency —Decree under O. 
XXXIV, v. 6, Civil Procedure Code, "whether 
necessary. : 

A secured creditor can, if he so wishes, obtain a 
decree under O. XXXIV, r. 6, Civil Procedure Code 
and utilise this decree as proof ofthe balance. But 
itis not necessary for him to take this course. ‘Even 
ifhis application for à decree under O. XXXIV, r. 
6 isrefused, it is still open to him under the special 
remedy provided by s. 47 of Act V of1920 to prove 
for the balance due. 

Section 48ofthe Provincial 
not apply to secured creditors. 

Under the Provincial Insolvency Act a secured cre- 
ditor who has the advantage of security may remain 
outside the Aet. If, however, the amount realised by 
him is less than the amount due to him he is given 
the special privilege of proving for the balance, that 
is, the difference between the decretal amount and 
the amount realised. If he has not proved he will 
not obtain any more than ‘his proportionate share in 
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* the estate on the footing of an unsecured creditor. 
O SHARAF-UZ-ZAMAN v. LIGUIDATOR, Bank oF UPPER 
INDIA, Lrp., 6 O. W. N. 982; A. I. R. 1930 Oudh 20; 
Ind. Rul. (1920) Oudh 87 903 

S. 53. See PROVINCIAL INsotvency Act, 1920, 
s. 39 z 663 

——————— S. 78—Insolvency of decree-holder, whether 
enlarges period of limitation for execution. 
Whete a decree-holder becomes insolvent the period 

for executing the decree is not on that account enlarg- 


Section 78, Provincial Insolvency Act, applies only 


to cases where the creditors ofan insolvent propose’ 


to institute suits or file application for the execution 
of decrees against the insolvent. M RAMA PILLAI v. 
KasAMUTHU NADAR, (1929) M. W. N. 369; 30 L. W. 327; 
A. I. R. 1929 Mad. 715; Ind. Rul. (1930) Mad. 181 485 
— ——— S. 78 (2). See PROVINCIAL INSOLVRNGY ACT, 

1920, s. 28 (2) : 55 


Provinclal Small Cause Courts Act (IX of 1887), 
Sch. Il, Art. 35 (1)—Sutt for damages for personal 
injury, whether small cause suit. 

A suit for recovery of damages ‘for bodily in- 
juries caused by the defendant to the plaintiff is 
not a small cause suit, L BUDH SINGA v. BUDE SINGH, 
Ind. Bul. (1930) Lah. 258 722 
Public Gambling Act (III of 1867), s. 5—dfoney 

found on person of gambler—Seizure, whether legal 

—S. 5, scope of. 

No part of the money found on the person of a 
man arrested in & gaming house is liable to be 
seized under s. 5 of the Gambling Act, N EMPEROR 
v. PYARELAL, 31 Or. L. J. 277; Ind. Rul. (1930) Nag. 
113; A. I. R. (1930) Nag. 49; 26 N. L. R. 151 657 


Punjab Alienation of Land Act (XIII of 1900)— 
Sale of landto member of non-agricultural tribe— 
Agreement to sell before Act—Sale after passing of 
Act—Sale, whether valid. 

A sale ofland in contravention of the provisions 
of the Punjab Alienation of Land Act which is 
effected after that Act came into force is invalid 
even though the agreement to sell in pursuance of 
which the sale is effected was entered into before the 
Act, L BUTA SINGH v. JAWAND BINGH, 30 P. L. R. 747; 
Ind. Rul. (1930) Lah. 168; A. I R. 1950 Lah. 140 72 
S. 6---Decree for pótsession of land on foot 

of mortgage without time limit—Mortgage executed 

before Act—Legality of decree—Decree, whether 
new alienation—Relinquishment whether amounts 
to new alienation. 

A decree for possession of land onthe basis of a 
mortgage executed by a member of an agricultural 
tribe in favour of a non-agriculturist without limit- 
ing the period to twenty years cannot be said to 
contravene the provisions of the Punjab Alienation 
.of Land Act if the mortgage was effected before 
coming into force of that Act. 

The question whether a compromise and the 
decree based on it amount to a new alienation or 
not depends upon whether the compromise pro- 
ceeded on the assumption that there was an antece- 
dent titls of some kind in the parties and the agree- 
ment acknowledged or defined that title or whether 
by virtue of this agreement some new rights came 
into existence. 

Mere relinquishment by a promisee of a portion 
of his pre-existing rights does not amount to anew 
alienation, L Ram LAL SINGH v. Nanac Ram, Ind. 
Rul. (1930) Lah. 267; A. I, R. 1930 Lah. 322 731 
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— ——— s, 6—Mortgage by  agriculturist to non- 
agriculturist, whether void—Suit for recovery of 
money—Decretal amount made charge on land, 
legality of. 

A mortgage by a member of an agricultural tribe 
to a member of a non-agricultural tribe providing 
for the sale of land in the event of the mortgagor 
failing to pay interest at a particular time is not 
altogether void. Therefore, in a suit for recovery 
ofthe amount due under such mortgage though it 
is not competent to the Oourt to order the sale of 
the land it may passa decree for recovery of the 
amount due making it a charge on the land as a 
temporary alienation of land does not offend against 
the provisions of the Punjab Alienation of Land Act. 
L Gautam MuHAMMAD v. ALI Bakusa, Ind. Rule (1930) 
Lah. 171; A. I. R. 1930 Lah. 331 75 
—— ——— sS. 21-A (2)—Reference by 

Limitation, starting point of. 

A reference by the Collector under s. 21-A (2), 
Punjab „Alienation of Land Act, regarding a decree, 
offending against the provisions of the said Act must 
be made within two months from the date when the 
Collector had information of the decree and the 
information in such cases need not be acquired in any 
paricular way, e. g., by seeing the original record, 
L COLLECTOR or JHELUM v. FazaL Dry, 20 P. L. RR, 497; 
Ind. Rul.(1930)Lah. 265; A.I R.1930 Lah.362 729 


Punjab Colonization of Government Lands 
Act (V of 1912), s. 21 (b) as amended In 
1920— Death of original grantee—Grantee's widow 
re-marrying—Daughter, rights of, not forfeited on 
marriage. f 
Under s. 21 (b) of the Punjab Colonization of Gov- 

ernment Lands Act the daughter of the original gran- 

tee is his proper heir after her mother’s re-marriage 
and her rightsare not liable to forfeiture on her 
marriage. L IsHAR v. KismNo, Ind. Rul. (1930) Lah. 

182; A I. R. 1930 Lah. 107; 31 P. L. R. 30 182 

Punjab Courts Act(VI of 1918), S. 41. See Civi, 
Proceptre Cope, 1908, s. 100 377,722 

Punjab Land Revenue Act (XVII of 1887), s. 
158 (2) (xVli). See OriviL PROCEDURE Copy, 1908, 
s. 104 (1) (f) 300 


Punjab Municipal Act (Il! of 1911*, s. 47— 
Contract with Municipality not reduced to writ ing 
—Suit by Municipality to recover money, whether 
sustainable—Party deriving benefit under contract 
—Implied contract to recompense. 

A person who has enjoyed the benefit of a contract 
cannot 
successfully defend an action by the latter to recover 
the money payable by him under that contract on 
the plea that the suit was not maintainable as the 
contract had not been reduced to writing and did 
not conform tothe imperative provisions of s. 47 of 
the Punjab Municipal Act. 

It is a general principle of law that if any party 
to a contract has derived benefit therefrom at the 
expense of the other he must pay him for what he 
has actually received and enjoyed as if there was an 
implied contract between the two for the payment, 
L MUNICIPAL COMMITTEE, GUJRANWALA v. PFAZAL DIN, 
A. I, R. 1929 Lah. 742; Ind. Rul. (1930) Lah. 187; 11 
Lah. 121; 31 P. L. R 403 187 
— ——- ss. 96,97, 138— Damage caused to house 

owner by leakage of water through siand-posts and 

private ferrules—Liability of Municipal Committee 

—Torts~Negligence—Damages—Suit for damages— 
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Limitation—Limitation Act (IX of 1908), Sch. I, 

Arts. 2, 86. : 

Under the Punjab Municipal Act the subterranean 
System of connexion-pipes and ferrules attached and 
fixed to the Municipal main, whether used for the 
publie generally or connected with private houses, is 
under the control, supervision and management of 
the Municipality and it isthe duty of the Munici- 
pality tosee that it is properly maintained and kept 
in working order. A Municipality would, therefore, 
be liable in damages if water escapes from stand 
pipes or private ferrules and owing to the neglect of 
the Municipality to stop the leakage in time damage 
is caused to the building of an adjacent house owner. 

A suit for damages against the Municipality for 
such damage is governed by Art. 36 and not by Art. 2 
of Sch. I of the Limitation Act. 

With regard to private ferrules and connection- 
pipes the responsibility of the Municipality does not 
cease as soon as the first connection has been establish- 
ed. L Maya Ram v. MUNICIPAL COMMITTEE, Lanors, A. 
I. R. 1929 Lah. 730; Ind. Rul. (1930) Lah. 244~ 500 
——— gs, 175—Notice to demolish structures—- 

Tender of compensation, whether condition prece- 

dent. 

‘Under s 175 of the Punjab Municipal Act a 
Municipal Committee must make a tender of reason- 
able compensation to the person to whom a notice 
is given before he can be called upon to demolish a 
structure. L MUNIOIPAL OOMMITTEE JALALPUR JATTAN 
v. AMIN OHAND, A. I. R. 1929 Lah. 763; Ind. Rul. (1930) 


Lah. 232 424 


Punjab Pre-emption Act (l of 1913),8.16, 
Thirdly—Co-owner of stair-case, meaning of— User 
of staii -:ase without owning property on wpper storey, 
effect of. 

Where a party has been using 8 stair-case for the 
urpose of repairing the roof and the walls of his 
fonse heisa co-owner of the stair-case within the 
meaning of s. 16, thirdly, of the Punjab Pre-emp- 
tion Act. It is not necessary that he should own 
property on the upper storey to which the stair-case 

leads. L Amar Das v. JALI, Ind. Rul. (1930) Lah. 217; 

A.I. R. 1930 Lah. 677 : 377 

Punjab Tenancy Act (XVI of 1887), s. 77 (3)— 
Suit for possession by ejected tenant against landlord 
Jurisdiction of Civil Court—Question of occu- 
pancy right, determination of. | 
‘A suit by a tenantagainst his landlord claiming 

possession of the land from which he has been 

ejected through Revenue Oourtsis maintainable in 

Qivil Courts and Civil ‘Courts have jurisdiction to 

decide all points arising in such a suit other than the 

question whetheran occupancy tenancy had or had 

not been made out. L Mau v. SARDARA, ll Lah. L. 

J. 248; 30 P. L. R. 427; A. I. R. 1929 Lah. 586; Ind. 

Rul. (1930) Lah. 251 507 


Railway receipt, See Conrraor ACT, 1872, s. 108, 
Exception I .721 

Railways Act (IX of 1890), s. 72 (2) (a), (b)— 
Risk Notes A and B— Execution by agent of consignor, 
validity of—Risk Note and Railway Receipt bearing 
different dates —V alidity of Risk Note. 

A Risk Note is not void merely pecause it does not 
bear the same date as the Railway receipt. 

A Risk Note may be validly executed on behalf of 
theconsignor by au agent who delivers the goods to 
the Bailway Administration on the censignor's behalf. 
C Mussrs. Moon; Sikka & Co. v, BENGAL NAGPUR 
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Rainway Co., A.I. R. 1929 Cal. 482; 56 €. 1060; 
Rul. (1930) Cal. 111 

ss, 72, 80—Risk Note B—‘Deterioration’, 
meaning of—Loss caused through fall of price on 
account of delay in transit, whether deterioration 
—Liability of Railway—Deviaticn from ordinary 
route, effect of—Damages—Interest on damages— 
Through booking—Suit for damages against both 
Companies, maintainability of. » 


The word ‘deterioration’ in Risk Note B is wide 
enough to cover depreciation in value on account 
of a fall in the market price of the goods con- 
signed for carriage. Wr * 

A deviation by a Railway Company from the 
ordinary route, puts an end to the protection given 
by the Risk Note Form B. |, 

The party which claims exemption from statutory 
liability on the basis of a special contract must 
satisfy the Court that the language on which the 
claim is based is free from all ambiguity and clearly 
gives the protection. 

Where there is unreasonable delay in the carriage 
of goods and loss is caused to the consignor by a 
fall in the market value, the consignor cannot be 
called upon to give credit for any profit that he 
might have made subsequent to the taking of the 
delivery of the goods, by postponing their sale and 
speculating on the market.’ 

Jn a suit for damages for loss caused through 
unreasonable.delay in transit, if a decree is passed 
in favour of the plaintiff for the difference be- 
tween the market price onthe date when the goods 
ought to have arrived and the price on the date 
when the goods actually arrived, the plaintiff may 
be awarded interest on the amount of damages 
from the latter date till the date of the institution 
of the suit; but interest cannot be awarded from 
the former date. 

Under s. 80 of the Railways Act a suit for com- 
pensation for loss or deterioration of goods booked 
thrgugh over the Railways of two or more adminis- 
trations may be instituted against the Railway 
Adininistration to which the goods were delivered 
or the administration on whose Railway the loss or 
deterioration occurred, but the section does not pro- 
hibit the plaintiff from impleading both the ad- 
ministrations ina suit? A G. I. P. RAILWAY Co. v. 
Fır JUGUL KISHORE-MUKAT Lar, A. I. it. 1930 All. 
132: Ind. Rul. (1930) All 204; (1930) A. L. J. 297; 52 
A. 238 828 


5.135--Madras District Municipalities Act 

(V of 1920), s. 81—Railway Administration, làability 

of, to pay Municipal Tax—N otification under s, 189, 

nature of. 

Under 8.135 of the Railways Act à Railway Admi- 
nistration is not liable to pay any tax in aid of the 
funds ofany local authority unless the Governor- 
General in Council, has by notification in the Offi- 
cial Gazette declared the Railway Administration to 
be liable to pay the said tax. 

A Municipal Council is, therefore, not entitled to 
levy property tax under Madras Act V of 1920, in 
respect of vacant sites of the Railway Company in 
the absence of any notification under the said Act. 
A prior notification under Madras Act IV of 1884, 
in respect of house, land, and water taxes does not 
confer any such power on the Municipality. 

Per Coutts-Trotter, C. J., (obiter)—The notification 
required under s. 135, Railways Act, should not he 


Ind.e 
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* in mere general terms specifying the nature of the 
tax whichleaves the Municipality free to impose a 
tax of any amount they choose provided it falls into 
the class specified by the notification. Such a mere 
notification of gategories of taxation sanctioned 
without specific reference to the section of the Dis- 
trict Municipalities Act which purports to impose 
such a tax is ultra vires of the Government of India. 
M MUMICIPAL Couwor, OUDDAPAH v M. & S. M. 
Rainway Co. Lro.. 30 L. W. 236; A. I. R.1929 Mad. 
146; 57 M. L. J. 471; 52 M. 779; Ind, Rul. (1930 Mad. 
247, 839 
Retltals in deeds, value of, ‘See Hinpu Law 387 

Redemption of Mortgages (Punjab) Act (Il of 
1913), S. 12. See LIMITATION Acr, 1908, Som. I, 
Aut, 14 379 


Registration Act (XVI of 1908), s.17 (2) (vi). See 
TRANSFER OF Property Aor, 1882, s. 100 81 
ss, 17, 49—Security bond in favour of 

Court, whether requires registration —Mode of 

enforcement— Separate suit, if necessary—Subsequent 

ineumbrancer, rights of. 

A security bond executed in favour of a Court 
ran as follows: 

“Accordingly, I, Virjlal, managing proprietor of 
defendants of my own free will stand security to 
the extent of Rs. 16,446-13-0 (mortgaging the pro- 
perties specified below) and covenant that tre 
defendants shall duly act inthe above matter and 
shall pay: whatever may be payable by them there- 
under and if they should fail herein, then any 
amount so payable shall be realised from the pro- 
perties hereby mortgaged, title-deeds whereof are 
deposited by way of equitable mortgage, viz.:—two 
sale-deeds, and if the proceeds of the sale of the 
said properties are insufficient to pay the amount 
aforesaid, I and my legal representatives will be 
personally liable to pay the balance: " 

Held, (1) thatthe security bond was not a mort- 
gage within the meaning of s.17 (b) of the Regis- 
tration Act requiring registration, but was aar in- 
strument of charge and did not require registration; 

(2) that such a bond could be. enforced against 
the hypothecated property without a separate suit 
for sale, 

Where property covered ky such a security bond 
was sold and the sale-proceeds were paid to the 
charge holder : 

Held, that a person having an equitable mortgage 
over the property created subsequent to the date 
on which the charge was created had no cause of 
action to follow the sale-proceeds in the hands of 
the charge holder. S Frrm or MADHORAM HARDEVDAS 
v. Firm or KEWALRAM Gopatpas, Ind. Rul. (1930) Sind 
62; A. I. R. 1930 Sind 159 878 


S. 49— Compulsorily registrable document 
not registered, admissibility of, to prove admission. 
Documents which should be registered and are 

not registered are inadmissible as evidence of a 
transaction affecting the property but they can 
be put forward as containing an admission. (C 
RAJANI Kanta Des v. BASHIRAM Mastori, 49 O. L, J. 
532; A.I. R. 1929 Oal. 636; Ind. Rul. (1930) Cal. 121 
409 

Religious trust—Scheme—A ppointment of trustee— 
Candidate supported by vast majority of beneficiaries 
Relation to co-trustee, whether disqualification for 
CLAN person «di nterference by Appellate 

ourt. 
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An Appellate Court is always reluctant to inter- 
fere with the decision of the lower Court in a matter 
of discretion, but it will interfere if the discretion 
has not been exercised according to the rules of 
reason and justice. 

Discretion means, when itis said that something 
isto be done within the discretion of the authorities, 
that that something is to be done according to the 
rules of reason and justice, not according to private 
opinion; according to law, and not humour. It is 
to be not arbitrary, vague, and fanciful, but legal and 
regular, 

Where a scheme relating to a Parsi trust gave 
a discretion to the Judge to appoint such person 
as he deemed fit but provided for the filing of 
affidavits of the Parsi inhabitants who desired to 
support a particular candidate and the Judge 
ignored the claims of a candidate who was support- 
ed by a large majority of affidavits, on the sole 
ground that he was related to an existing co- 
trustee : 

Held, that the reason alleged was quite insufficient 
for rejecting the opinion of a considerable majority 
of the community and for appointing another candi- 


date. R D.R. SAKLATU J. HORAMASIRE, A. I. R. 1929 
Rang. 221; 7 R. 561; Ind. Rul. (1930) Rang. 143 815 > 
Res judicata. 
See ARBITRATION Act, 1699, s. 14 - 164 
See Civit Procepurre Cops, 1908, s. 11 702 
See Hinpu Law 387 
See LIMITATION Act, 1908, s. 5 546 


Right of burlal—Suit for possession of dead body 
and for declaration of right to bury it, maintainabil- 
ity of—Specific Relief Act (I of 1877), ss. 10, 11 
—Civil Procedure Code (Act V of 1908), s. 9. 

There can be no property in & dead body and no 
suit will, therefore, lie under s. 10 or 11 of the 
Specific Relief Act to recover possession of a corpse. 

The right to burial is, however, a civil right and 


“an executor or similar representative may maintain 


a suit to obtain or retain possession of a corpse 
and for a declaration of the right to buryit. R Ma 
Kinv. U Ba, 7 R. 603; Ind. Rul. (1930) Rang. 103; A. 
I. R. 1930 Rang. 143 775 
Right of way. See LAND ACQUISITION Acrt, 1894, 

s, 23 (1) 737 
Sale of goods—Contract of sale—Breach of contract 

— Suit for damages by purchaser—Purchaser's duty 

io prove readiness for performance of his part— 

Tender and willingness to purchase, distinction 

between. 

In a suit for damages for breach of contract of sale 
by the purchaser itis not necessary for the plaintift 
io alloge and prove that he was ready and willing 
to perform his part of the contract unless the defend- 
ant expressly pleads and puts him to its proof. 

Ordinarily the question of tender of price is quite 
distinct from the question of readiness and willing- 
ness of the purchaser. L Fira BENARSI LAL-SRI RAM 
v. FIRM ABDULLA-ÀBDUL KARIM, Ind. Rul. (1930) Lah. 
259; 31 P. L. R. 110: A. I. R. 1930 Lah. 553 723 
Small Cause sult—Order to file written statement 

—Duty of Court to grant time 894. 


Sonthal Parganas Act (XXXVII of 1855), s. 2 
—Bengal Regulation (V of 1898), s. 15—Appeal 
from probate proceedings in Sonthal Parganas— 
Proper forum—Patna High Court or Commissioner 
of Bhagalpur—'Suit, whether includes probate 
proceedings, 
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A proceeding under the Probate and Administra- 
tion Act is a-‘suit’ inthe sense in which that ex- 
pression is used in s.2 of the Sonthal Parganas Act 
XXXVII of 1855 and s. 15 (1) of Bengal Regulation 
V of 1893. 

Appeals arising out of probate proceedings in the 
Sonthal Parganas in which the subject-matter of 
the dispute exceeds the value of Rs. 1,000 should, 
therefore, be instituted in, and disposed of by, the 
Patna High Court and not bythe Oommissioner of 
the Bhagalpur Division. 

The word "suit" should not be taken to be synony- 
mous with an action but is aterm of much wider 
significance. Pat SurAL CHANDRA Sanu v. SAILA BALA 
Dast, A. I. R. 1929 Pat. 574; Ind. Rul. (1930) Pat: 169: 


9 Pat. 07 473 
Specific performance. See PRINCIPAL AND AGENT 
: 598 


———— Contract for sale of immoveable property— 
Suit for specific performance—Effect of existence 
of prior contract for sale to another person. 
The vendor of certain immoveable property entered 

into a contract on 22nd October for the sale of the 

property to the defendant. The purchase-money was 
paid onthe 28th, on which date the sale-deed was 
executed in the defendant's favour and duly registered 

‘the next day. The plaintiff alleging that the vendor 

had contracted to sell the same property to him on 

‘25th October, brought the present suit against the 

vendor and the defendant for specific performance 

of the contract of 25th October: 

Held, dismissing the suit, that the existence and 
validity of the earlier contract of 22nd October being 
duly established, the plaintiff was not entitled to 
succeed, and that it was wholly immaterial whether 
the defendant had, at the time of his conveyance dated 
the 28th October, knowledge of the contract of the 
25th in the plaintiffs favour. p C Farma BIBI ?. 
SAADATALI, Ind. Rul. (1930) P. O. 48; A. I. R. 1930, 
P. 0.99; 32 Bom. L.R 485; 58 M. L. J. 123; 51 O. L. 
J. 117; (1950) M. W. N. 326; 31 Tu. W. 580 240 
Specific Rellef Act (| of 1877), ss. 10, 11. See 


, RIGHT OF BURIAL 776 
————— 88. 39, 42. See Court Tres Act, 1870, s. 7 
(iv) (c) 281 





$.42—Suit for declaration that plaintiff 
is related to some person, maintainability of. 

A suit for a mere declaration that one person is 
related to another without anything more is not a 
suit to establish a legal character within the mean- 
ng of s. 42, Specifio Relief Act, and is, therefore, 
not maintainable. L AKBAR KHAN v. Forman ALI, 
Ind. Rul. (1930) Lah. 225; A I. R.1930 Lah 795 417 
——-— 8. 45, applicability of. See Incouz Tay 

Act, 1922, s. 33 769 


Stamp Act (I! of 1899),s. 35, Sch. I, Art. 1— 
Acknowledgment—Tests—Admissibility in evidence. 
Whether a particular document fulfils all the 

requirements of an acknowledgment or not under 
the provision of Art. 1 of Sch. I of the Stamp Act 
so aS to require being stamped, is a question 
depending upon the circumstances of- each case, 
and the test is whether the document was given to 
supply evidence of a debt. 

Where a document contains other entries from 
which it is right to deduce that the intention is 
to arrive at a statement of account or to put on 
record payments on either side, the intention to be 
inferred from the signing of the document, although 
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e 
it contains a balancing item at the end, is not to 
supply evidence to the creditor. 

When there is a qualified statement that the 
differences were tò be accounted for by excepting 
errors and omission, there being @ther entries in 
the account besides the amount shown as due, the 
dominant intention could not be to supply evi- 
dence of the debt to the creditor. S FrnM or DHANRAJ- 
MAL KISHINDAS v. FIRM oF SANwaNsinc SoBHaAsiING, Ind. 
Rul. (1930) Sind 57; A. I. R. 1930 Sind 189 873 


Succession Act (X of 1865). See Bompay O1vin 
Courts Act, 1869, s. 28-A 773 
Sultfor account. See CIVIL PROOEDURE CODE, 1209, 
s. 110 6 
Thika dowami tenures of Chota Nagpur. See 


LAND TENURES 360 
Tort, See PUNJAB MUNICIPAL Act, 1911, es. 96, M a6 
5 


Suit for damages for malicious prosecution— 
Proof of malice and falsity of complaint —Copy of 
judgment of acquittal, whether sufficient. 

Ifa deliberately falsecomplaintis proved to have 
been made nofurther proof of malice and want of 
reasonable and probable cause would be required, 
but it does not follow that because the accused 
in the criminal case were acquitted and because 
the complainant must, if the complaint was false, 
know that it was false, he must be held to have 
deliberately made a false complaint. 

The plaintiff in a suit for damages for malicious 
prosecution can establish the other facts recessary 
to entitle him to damages without proving his in- 
nocence but ifhe relies onthe falsity of the com- 
plaint to establish those other facts, he must in 
fact prove his innocence by proving the complaint 
to be false and he cannot do this by simply put- 
tingin thejudgment of the Criminal Court which 
acquitted him. N HussENUDDIN v. Kisan, A, I.R. 1329 
Nag. 260; 25 N. L. R. 180; Ind. Rul. (1930) Nag. 76. 44 
Transfer of case Notice to non-contesting defend- 

anis, necessity of. 

It is doubtful whether it is necessary on the 
transfer of a case from one Court to another, to 
inform the defendants who were taking no interest 
in the proceedings and who had refused to appear 
though duly served in *the original Court, that the 
suit had been transferred. L RauNaQ RAM v. PRABH 
Davar, Ind. Rul. (1930) Lah. 222; 31 P. L. R. 26; A. 
I. R. 1930 Lah. 439 382 


Transfer of Property Act (lV 071882), ss. 2 (d)» 
52—Lis pendens—Anplicability of doctrine to 
Court sales—Administration suit—Sale of part 
of estate pending suit —Lis pendens, applicability 


of. 

Although the provisions of s.52 ofthe Transfer 
of Property Act do not apply specifically to a trans- 
fer of property under a Court sale, nevertheless 
the doctrine of lis pendens does apply to such a 
transfer independently ofthe operation of that Act; 
and in deciding whether the rule should be applied 
to the facts of a particular ease, the general principles 
as set forth in s. 52 must be considered. 

Doctrine of lis pendens will apply toa transfer of 
land during the pendency ofan administration suit 
if the right to that particular piece of land was 
specifically and directly in question in the ad- 
ministration suit at the time of the sale. RK. Y. 
OHETIYAR Fira v. JAMILA BI Br, 7 R. 734; Ind. Rul. 
(1930) Rang. 120; A. I. R. 1920 Rang. 132 792 


















Qu d 

As. (a) and (ej—Chance of 

NOS ding to estate or other possibility 

V- Qamily | settlement—V ested. right 

e Qv "OY contingent right in corpus of 
A so 3 whether transferable. 


oS á “Kalai” (i. e. of mixed Hindu and 
«* d) created an ordinary settlement 
. e /eable and moveable property in favour 

s and children. Under the terms of 
ment, the settlor was entitled to the 
for his life and thereafter (and till the 
next specified) the income was to be dis- 
d between his widow and children in 

proportions. As regards the properties com- 
ed in schedules first, second and third, they were 
e sold after the youngest child attained the age of 
enty and the proceeds divided in equal shares be- 
tween the children then surviving. With regard to 
the property comprised in the fourth schedule, the 
same was tobe sold on the death of the youngest 
child and the proceeds divided amongst the child- 
ren then living. Afterthe death ofthe settlor and 
before thehappening ofthe events entitlingthe trustees 
to sell the properties comprised inany ofthe schedules, 
one of the settlor's sons assigned and transferred, for 
valuable consideration, his entire interest in the 
settled property (both as regards the income and the 
corpus) in favour of a third party: 

Held, that the assignment was not invalid by reason 
of its being in breach of s.6, sub cl. (a) or (e), of 
ihe Transfer of Property Act, 1882, inasmuch as the 
rights that were conferred on the assignor by the 
aforesaid settlement were neither a mere possibility 
of a like natureof an heir-apparent succeeding to an 
estate or the chance ofa relation obtaining a legacy, 
nor a mere right to sue. The effect of the settlement 
wasto create (a) a vested interestin all the children 
in the income of the property, and (b) a contingent 
interest in their favour in the corpus until (as regards 
the property in the first three schedules) the young- 
est child attained the age of twenty and (as tihe 
property of the fourth schedule) thg death of the 
youngest child. A 

A contingent interest of this nature is a well-as- 
certained form of property and clearly transferable. 
P C Ma Yarr v. OFFICIAL ASSIGNEE, A. I. R. 1930 P. C. 
17; Ind Rul. (1930) P. O. 33; (1930) A. L. J. 119; 31 
L. W.196; 31 O. W. N. 173; 32 Bom. L. R. 125; 58 M. 
L. J. 83; 8 R. 8; 51 O. L. J. 112; (1930) M. W. N. 118 


225 
$$. 10, 11. See Wiru 298 


ss. 11, 40—Sale of land—Restrictive cove- 
nant for beneficial enjoyment of vendor's other 
land—Enforceability of such ^ covenant against 
transferee with ^ motice—Injunction against 
breach of covenant—Laches and acquiescence, 
effect of. 
Under s. 11 of the Transfer of Property Act when 
a man relinquishes his entire interest inthe pro- 
perty, reserving no right over it for himself or any 
other person, he cannot atthe same time impose 
upon his transferee any condition restraining 
his enjoyment or disposition of the property. 
But where for the beneficial enjoyment of one 
piece of immoveable property the vendor stipulates 
that the vendee should enjoy another piece of such 
property ina particular manner the case stands on 
a different footing. Unders. 40 of the said Act, an 
obligation of this nature may be enforced against a 
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transferee with notice thereof or a gratuitous trans- 
feree ofthe property aflected thereby. 

However, a person who is entitled to the benefit 
of a restrictive covenant may, by his conduct or 
omissions, put himself in such an altered relation to 
the person bound by it as makes it manifestly un- 
just for him to ask the Court to insist on its énforce- 
ment by injunction. Pat DHANKU Lan Marwari v. 
BANSIDHAR MARWARI, A. I. R. 1929 Pat, 349; Ind. Rul. 
(1930) Pat. 165 _ 469 
————- S. 41— Reasonable care, onus of proving. 

The burden of proving “reasonable care" under 
8. 41, Transfer of Property Act, ison the transferee. 
C RaJaN1 KANTA DEB v. BASHIRAM MRSTARI, 49 C. L. 
J. 532; A. I. R. 1929 Cal. €36; 1nd. Rul. (1930) v 


—— ——$. 52. See 
1882, s. 2 (d) 

———— s. 53—Auction-purchaser and persons 
becoming creditors after date of transfer, whether 
entitled to avoid transfer. 

A ttansfer cannot be impeached under s. 53 
Transfer of Property Act, by a person who was 
not a creditor at the time of the transfer. 

An auction-purchaser at a sale in execution of a 
decree is not a subsequent transferee entitled to 
impeach a previous transfer under s. 53 of the 
Transfer of Property Act, inasmuch as that section 
relates only to transfers by the act of parties. N 
RAJMOHAMAD v. GoPAL, Ind. Rul. (1930) Nag. 66; A. I. 
R. 1930, Nag. 51 34 
55 (4)—Unpaid | purchase-money— 

Vendor's right to interest. 

Section 55 (4)(b) of the Transfer of Property Act 
entitles the vendor toclaim interest on unpaid pur- 
chase-money. N CHOGALAL v. MALKARJUNAPPA, À. I. 
R. 1930 Nag.-32; Ind. Rul. (1930) Nag. 97 641 
—— 8. 60 —Morigagor agreeing to sell property 

to, mortgagee at concession rate and in default, to 
“ pay enhanced rate of interest from date of document 

—Agreement, whether void for indefiniteness—-W he- 

ther clog against redemption—Whether amounts to 

pre-emption agreement. 

At or about the time of the execution of a mort- 
gage the mortgagor agreed that in view of the loan 
having been advanced at a favourable rate of 
interest the mortgagor would sell the property to 
the mortgagee at a concession rate. On failure to 
do so, the mortgagor was to pay interest at an 
enhanced rate from the date of the document : 

Held, (1) that the clause in the agreement to sell 
at a favourable or concession rate was indefinite 
and must be regarded as void for indefiniteness ; 

(2) that there was no agreement of pre-emption 
since the contract was not to sell at the market rate ; 

(3) that the clause was part of the terms of the 
mortgage and operated as a clog on the equity of 
redemption and was void. 

Quære.— Whether the clause violated 
against perpetuities. 

Per Ramesam, J.—By virtue of Act II of 1927 an 
unregistered agreement for sale even reciting pay- 
ment of consideration is not inadmissible in evidence 
and this provision is declaratory of the law and 
retrospective in its operation. 

An agreement to sell at a moderate price or at 
a fair rate or at a proper rate may be perfectly 
valid but an agreement to sell at a favourable or 
concession rate is indefinite and must be regarded as 
void for indefiniteness, 
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A mortgagee cannot, as aterm ofthe mortgage, 
enter into a contract to purchase, or stipulate for 
an option to purchase, any part of or interest in 
the mortgaged premises. 

A clause of pre-emption is generally a clause to 
‘sell ata price which any one else would give and 
which would be generally the market rate or pro- 
per rate. Where it is for a favourable or conces- 
sion rate, that is, for something less than what 
another would give, it doesnot amount to a pre- 
emption clause. 

Per Reilly, J—If on redemption the mortgagors 
would not get back the mortgaged property free 
not only from the mortgage-debt but from every 
obligatign which formed part of the mortgage 
transaction, there would be a clog or fetter on the 
equity of redemption, which the Court must refuse 
to recognize. . 

A mortgagor is not entitled by the mortgage 
transaction to impair his right to the property or 
his right to deal with if except so far as it is 
made security for the mortgage-money. That 
principle is clearly infringed, if by the mortgage 
transaction the mortgagor binds himself even for no 
longer than the currency of the mortgage, to sell, 
if he sells at all, at something less than the full 
value of the property. M TIRUMALA CHRTTI v. KANDALLA 
SrINIvASA, (1929) M. W.N. 93; 29 L, W. 329; A, I. R. 
1929 Mad. 243; 52 M. 300; 56 M. L. J. 318; Ind. Rul. 
(1930) Mad. 228 753 


s. 65 (a)—Mortgage—Estoppel of mortgagor 
against denying his title to mortgage—Estoppel 
whether personal or binds successors-in-interest. 
Under s. 65 (a) of the Transfer of Property Act a 

mortgagor cannot, in a suit by the mortgagee, take 

up the position that he hadno power, to transfer 
the property by mortgage. 

The estoppel referred to in the said section is an 
estoppel which operates not only against the mòrt- 
gagor personally but also against a subsequent trans- 
feree of the mortgagor. A  AcHHAIBAR SINGH v. 
RAJMATI, A. I. R. 1929 All. 483; (1929) A.L. J. 897; 
Ind. Rul. (1930) All. 95; 51 A. 802 . 111 
s 67 (a). See BUNDELKHAND LAND 
ALIENATION ACT, 1903, ss. 4, 9, 10, 16 211 
—- $. 68—Usufructuary mortgage—Sale for 

arrears of revenue owing to mortgagee's defauli— 

Mortgagee, whether entitled tosue for money. 

When property mortgaged with possession is sold 
for arrears of Government revenue on account of 
the default of the mortgagee, s. 68 ofthe Transfer 
of Property Act has no application and the mort- 
gagee is not entitled to sue for the recovery of the 
mortgage money. Pat Kasur Lan v. NURUL Hag, A. 
I. R. 1929 Pat. 209: 8 Pat. 569; Ind. Rul. (1930) Pat. 
162; 11 P.L T. 569 466 


—-—— 8. 78—Mortgage—Mortgage by deposit of 
title-deeds—Mortgagee delivering back title-deeds to 
mortgagor—Subsequent mortgage without notice— 
Priority—Conduct of prior mortgagee, effect of— 
“Gross-neglect’, meaning of —Rule of equity. - 

A customer of the defendunt Bank mortgaged 
a certain immoveable property to the defendant Bank 
by delivery of the title-deeds to secure an over- 
draft in his current account with the Bank. Sub- 
sequently he requested the Bank to hand the title- 
deeds to him to show themto a purchaser of the 
property with whom he had negotiated for sale of 
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fhe property, The Bank handed back the title-deeds - 
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to the customer. The ln 
to the plaintiff Bank and ind,” 
him certain amounts on the s¥ , 
covered by the title*deeds. In 4. 
Bank the defendant Bank plea , 4, 
Held, that the conduct of tl KA 


handing over the title-deeds 15, 7, % 


Auc 










6, 
such that the mortgage to tro, CA e 
though prior in date, was post ON 
plaintiff Bank. qu 


The prudent and normal practi 
hold the title-deeds of property 


as security for an advance, w. 8, [4 3 
applies that the title-deeds may * 9 £: 
purchaser of the property, is not f 9 

9 


gagor to have possession of the t 
hand over the title-deeds to the Bau. 
their accountable receipt in order that 
Solicitors should arrange with the Solicitors .. 
purchaser for the examination ofthe documents. - 

In India where, except as provided by Statute, no 
distinction exists in the status of mortgagees, in 
like manner, apart from Statute,no distinction is 
made in the rules that regulate their priority. It 
behaves an Indian Court, therefore, to interpret 
s. 78, Transfer of Property Act in the light 
of the conditions prevailing in India, and 
not to put a forced or peculiar construc- 
tion upon the terms used in the section 
through attaching undue importance to the mean- 
ing attributed to similar words by English Courts 
diverso intuitu, and in circumstances that do not 
obtain in Iudia. 

Before a prior mortgage can he postponed under 
8. 78, Transfer of Property Act, the Court must be 
satisfied that thesubsequent encumbrancer was induced 
directly and not remotely to advance money on the 
security of the property by reason of the gross neglect 
of the prior mortgagee. 

“Gross neglect" in s. 78, Transfer of Property 


Act "means and involves a failure on the 
part of the «prior mortgagee to take such 
reasonable precautions against the risk 


of a subsequent encumbrancer being deceived as 
in the circumstances renders it unjust that the 
earlier mortgage shoulde retain its priority. Hach 
case must turn upon its own facts, and it is 
undesirable, even if it were practicable, to define 
the term with more particularity or precision. 

It does not, however, mean neglect that amounts 
to evidence of fraud. 2 


It is an established principle of equity that if a first 
mortgagee, even though he has the legal estate, 
authorises the mortgagor to retain the deeds in 
order that the mortgagor may thereby, as osten- 
sible owner of the property, be able to deal with 
it thcugh only to a limited extent, yet if the 
mortgagor takes advantage of the deeds so left 
with him to deal with the property to an extent 
beyond what was authorised, then the mortgagee 
cannot set up his charge as against an incum- 
brancer for value without notice, who claims under 
the unauthorised dealing and relied on the deeds 
and the apparent ability ofthe owner to deal with 
the property free from incumbrances; and this being 
the ease as between a prior legal mortgagee and 
a subsequent equitable incumbrancer it is an @ 
fortiori case where the first mortgageis only equit- 
able, C Lrorns Bank LTD. v, P. E, Guznag & Go, 56 
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O. 868; A. I. R. 1930 Cal. 22; Ind. Rul. (1930) Cae 


s.100—Charge—Agreement? not to alienate 
particular property till debt is distharged, whether 
creates charge-Charge and mgrtgage, distinction 
between—Registration Act (XVI of 1908), s. 17 
(2) (vi)—Compromise decree creating charge in 
money, suit—Lecree not registered—Charge, proof 


of. 


An agreement between a debtor and his credito? 
that ehe, former shall not alienate his share in a 
«particular property until the satisfaction of the 
‘entire debt, has the effect of making the property 
security for the payment of the debt and creates & 
charge over the debtor's share in the property. 

The law does not prescribe any particular form of 
words which may be necessary to create a charge. 
The determination of the question in all such cases 
rests upon the intention to make a particular pro- 
perty the security for payment of à debt. 

In the absence of any expressions making any 
speciGc property liable, a general covenant not 
to transfer any property cannot establish a 
charge with regard to any particular property. 

In order to establish a charge it is not necessary 
however, that an interest should be created in pro- 
perty in favour of the creditor. 

The substantial distinction between a mortgage 
and a charge lies in the fact that while in the case 
of a mortgage there is a transfer of an interest 
in immoveable property, there is no such trans- 
fer of interest in the case of a charge which merely 
secures payment ofthe money against specific im- 
moveable property. 

The exemption from registration referred to in 
s. 17 (2) (vt) of the Registration Act extends to 
everything contained in the decree and is not con- 
fined to such matters as fall strictly within the 
scope ofthe suit which resulted inthe decree. O 
Narain Dass v. Murti Duar, 6 O. W. N. 903; A. LR. 
1929 Oudh 539; Ind. Rul. (1930) Oudh 33 . - 81 


Trust—Pro-note by manager of temple for old debt 
renewed from time to time—Necessity for loan— 
Need for renewal—Binding nature of debt— 
Manager excluding personal liability in note— 
Debt found not binding on temple—Personal decree 
against manager, whether proper—Contract Act (IX 
of 1872), s. 258. , 

In suits ondebts contracted by the managers of 
a religious institution, itis not enough to show that 
the purposes for which they contracted the same 
are necessary, but it must also be shown that they 
made enquiries and satisfied themselves that on 
the occasions on which they made the advances, the 
loans were justified by the state of the institutions’ 
finance. 

Where a loan had its origin in a binding debt 
but was renewed from time to time, it is necessary, 
at every time that the debt was either renewed or 
transferred to a new person, to show not merely 
that in its origin there was a nucleus of binding 
debt but that at the time of renewal or transfer it 
was necessary to borrow to pay off the old debt. 

Where the manager of a temple borrowed on 
behalf of the temple excluding his personal liabil- 
ity but it was found in a suit on the debt that in 
the circumstances the manager had no authority to 
borrow: 


Held, that the -manager was bound in bis personal 


a 
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capacity to recoup the loss under s. 253, Contract 
Act, and a personal decree could be rightly passed 
against him. M  MurrEYI — VENKATACHARYULU v., 
VEMAVARAPU RAMAKRISHNA Rao, 1nd, Rul. (1930) Mad. 
169; A. I. R. 1930 Mad. 439 153 


Trusts Act (Il of 1882), s. 66—Following trust 
property—Use of trust funds by trustee in private 
business —Subsequent adjudication of trustee as in- 
solvent—Co-trustees, right of, to charge over 
insolvent’s estate— Priority over ordinary creditors. 
Where one of the trustees ofan endowment used 

a sum ofmoney belonging to the trust in his own 

private business without the knowledge or consent 

ofthe other trustees and he was subsequently ad- 
judicated an insolvent : 

Held, that the bankrupt’s co-trustees were not 
relegated to the position of ordinary creditors in 
the insolvency, but were entitled to a charge on the 
whole estate in priority to other creditors on the 
basis of following their moneys which had been mis- 
appropriated to the fund in which they must be 
upposed to have been sunk. M OFFICIAL ASSIGNEE OF 
MADRAS v. MINAKSHI VIDYASALAI PARIPALANA, 30 L. W. 
188; 57 M. L. J. 99; 52 M. 919; A. I. R. 1930 Mad. 24: 
Ind. Rul. (1930) Mad. 219 603 
-—-— SS. 73, 74—Allegation of breach of trust 

—Application under ss. 78, 74, whether competent— 

Suit, whether necessary—' Unfit, meaning of. 

Obiter.—'The word “unfit” in s. 73 of the Trusts 
Act does not necessarily mean “physically 
unfit”; it covers cases where a trustee is charged 
with a breach of trust. 

An application may be made under s. 74 of the 
Trusts Act for removal of a trustee on the 
ground of his having committed a breach of trust; 
itis not necegsary that a suit must be filed for the 





purpose. ,S ÁssANMAL CoovERJIMAL v, Sommar, Ind. 
Rul. (1930) Sind 59; A. I. R. 1930 Sind 41 875 
——- $8. 88, 90,95. See PARTNERSHIP 609 
Under-proprletary title, acquisition of, by 
prescription. See LANDLORD AND TENANT 530 


U. P. Court of Wards Act (IV of 1912), operetion 
of. See O1vin PROGEDURE CODE, 1908, s. 4 403 


U. P. District Boards Act (X 0f 1922), s. 34— 
Penal Code (Act XLV of 1860), s. 168—Member of 
District Board contracting with Board in another 
person's name—Ojfence— Interest in a contract’, 
meaning of. 

An ‘interest in a contract’ in s. 34 of the U.P, 
District Boards Act means a financial interest with 
profit or hope of profit from the contract as the 
object of the person interested, and this isa matter 
of inference from the factsin evidence in each case, 
A EwPEROR v. NARBADA Prasap, Ind. Rul. (1930) All. 
195; 31 Or. R. J. 256; A. I. R.1930 All, 38:51 A. 864 

819 

U. P. Excise Act (IV of 1910), s. 60 (a)—Cocaine 
discovered in room occupied by two brothers—Both 
brothers, whether liable. 

Where ina small common house occupied by two 
brothers belonging to a joint Hindu family and 
running a common business, an enormous quantity 
of cocaine and weighing machines and packing 
material to deal with it were discovered: 

Held, that the coeaine must be held to have been 
in the possession of both ofthem within the meahing 
of s. 60 (a) ofthe U. P. Exeise Act and both of them 
could be convicted under s.600f the said Actin the 
absence of proof by the accused of a satisfactory 
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^ reason for possession of so much cocaine. A Em- 


PEROR v. SASHI NATE, 31 Or. L, J. 286; Ind. Rul. (1930) 
All, 163; (1930) A. L. J. 249; A. I. R. 1930 All, 161 z 
. 54 


JU. P. Land Revenue Act (Ill of 1901), s, 233 (kK) 


— Partition proceedings—Suit for mere declaration 


of title without affecting integrity of partition- 


proceedings, competency of. 

In certain partition proceedings the plaintiffs ap- 
plied that a separate patti be formed of their share 
together with the share of their brother's widow. 
The widow did not appear and ultimately a separate 
patti of the share of the plaintiffs was formed and the 
share standingin the widow’s name was incorpo- 
rated into the mahal. The plaintiffs subsequently 
instituted a suitfor a declaration that they were 
entitled tothe share standing in the widow's name 
by right of survivorship: 

Held, that the suit wasnot barred by s.233 (k) of 
the U.P. Land Revenue Act as the relief claimed 
did not in any way affect the integrity of the previous 
partition in proceedings. A Data Diw v. NOHRA, Ind. 
Rul. (1930) All. 201; 14 R. D. 309; A. I. R. 1930 All. 
419: (1930) A. L. J. 1016 825 
U.P. Municipalities Act (Il of 1916), ss. 94 

(6), 326. See 'ConTRAOT 394 


Usurious Loans Act (X of 1918), s, 3 (1)—Rate of 
interest found to be exorbitant— Re-payments made 
leaving surplus due to defendant on reasonable 
interest being allowed—Defendant not claiming 
surplus—Court, whether has power to grant relief to 
defendant —?5 per cent. per annum interest, and on 
default 150 per cent. per annum, whether excessive. 
A Court has power under s. 3 (1) of the Usurious 

Loans Act to order re-payment of excess recoveries 

made by the plaintiff even though the defendant has 

not asked for the relief, if it finds that*the rate of 
interest stipulated was exorbitant ana on a reasonable 
rate being allowed, re-payments made by the defend: 
ant left a surplus due to him after satisfying the 
claim of the plaintiff. 

Interest at 75 per cent. per annum and 150 per 


- cent. per annum in default, being excessive cannot 


be allowed, even if there is a custom in the locality 
to charge such high rate of interest. N  LajBAR- 
KHAN v. NANHU, A, I. R. 1929 Nag 318; Ind, Rul. (1930) 
Nag. 92 60 


Vendor and purchaser— Agreement to sell followed 
by delivery of possession and execution of sale-deed 
—Sale-deed not registered on account of vendee's 
misconduct—Suit in ejectment by vendor—Part per- 
formance, plea of, whether sustainable~ Doctrine 
of part performance, essentials of. 
lt is an essential condition ofthe application of 


.the doctrine of part performance that the promisee 


should be ready to complete the contract, that the 
promisor should resist or neglect its completion, 
and that some wrong—whether its description be as 
fraud, breach of faith, injustice or unfairness—is 
thereby occasioned to the promisor. A necessary 
condition of this is that a trust should subsist 
between the parties. : 

The plaintiff entered into an agreement for the 
sale of certain lands to the defendant, tendered a 
duly executed sale-deed and put the defendant in 
possession. Disputes arose between the parties in 
the registration proceedings and the plaintiff 
objected to registration contending that the document 
tendered for registration contained interpolations 
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and was not the document executed by him’, 
A suit for compulsory registration instituted by 
the purchaser was dismissed. In a suit by the 
plaintiff for ejectsnent of the vendee: ^ 
Held, that the defendant could mot set.up in de- 
fence the doctrine of, part performance as a bar to 


the plaintiffs title inasmuch as the effect 
ofthe decision as to registration was clearly 
to declare that the plaintiff was ufer no 


obligation to assent to registration, and since no 
other obligation remained, the fiduciary relatiopship 
ceased and with the termination of that relatiowehip 
the equitable right of the defendant to retain posses- * 
Sion disappeared and he became a mere trespasser. ' 
The equitable rights arising out of an agreement | 
to sell, even when followed by possession, are rights 
in personam, and it is as such and not otherwise 
that a Oourt applying principles of equity will en- 
force them. M CHERUKUI VENKATARATNAM v. BOLLA 
GURAYAYYA, I, I. R. 1930 Mad. 84; Ind. Rul. (1930) Mad. 
114 - 18 


Waiver. See LIMITATION Act, 1908, Son. T, Art. 75 
565 

Wajib-ul-arz, evidentiary value of. See Custom 517 

Will. See Bombay CIVIL Courts Act, 1869, s. 28-A 
173 


Construction—Will or deed—Tests—Revocas 
bility of Will—Will embodying agreement to convey 
properties to son intended to be adopted-- Revocation 
of Will by another Will-- Right of adopted son to 
enforce previous Will against executors—Third 
party's right to sue on contract—Suit for possession 
by adopted son,mainiainability of—Limitation for 
such suit—Limitation Act (IX of 1908), Sch. I, 
Art. 144—Suit for specific performance, whether 
necessary—Legal and equitable estates, distinction 
between, in India. 

The question whether a document is a deed or a 


Will depends on the construction of the particular 


dowjment and one document can only be construed 
with the'aelp of another if the terms and circum- 
stances are exatthy similar. i . 

Under Hindu Law property acquired from 4 
maternal grandfather is not ancestral but self-acquired 
property. : 

A. Will is by its very nature and in its very essence 
a revocable instrument, but the revocation ofa Will 
cannot take away rights created under contracts 
which are embodied in the. Will. 

A person who is not a party to the contract cannot 
ordinarily sue for specific performance of the con- 
tract, but where a third person acquires some benefit 
under the contract, he is entitled to enforce such 
benefit by way of equitable relief, and what the 
Courts enforce in such circumstances is not the 
contract itself but the equities arising out of the con- 
tract. 

Generally speaking, there is no distinction in India 
between a legal and equitable title and both stand 
on the same footing às regards the enforcement of 
rights aequired thereunder. 

A man ean leave only one last Will and though 
such last Will may be contained in more than one 
document, there eannot be two last Wills. 

A Hindu agreed with the father of a boy whom 
he intended to adopt, to convey his properties to 
the adopted son, keeping a life-estate for himself- 
Jn pursuance of this agreement he executed a Will 
in 1903 bequeathing hig property to the hoy and the 
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Will—contd. , 
boy was given tohim inadoptign. He subsequently 
jl another Will with tMe object of disinherit- 
ng theadopfed boy and legving his properties to 
ahis wife. He died in 1942 and the adopted son 


brought a suit for possession within a few days 
befgre the expiry of elve years from the date of the 
testator’s death :: 

Held, (1) that under the Will the plaintiff acquired 
fk: right to take possession of the property on the 

eath of the testator; 

(2) that the revocation of the Will did not extin- 
guish the rights of the plaintiff under the contract 
embodied in the Will; 

(3) that the plaintiff was entitled to enforce the 
agreement contained in the Will, though he was not 
& party to it; 

(4) that the plaintiff had the right to bring a suit 
for possession and not merely for specific performance; 

(5) that the suit was, therefore, governed by Art. 144 
ofthe Limitation Act and was not barred; 

(6) that the plaintiff was entitled to recover mesne 
profits only fora period of three years before suit. 
Pat OuarrRA KUMARI Devi v. Monan BIKRAM Sua, 
Ind. Rul. (1930) Pat 113 337 


Entire disinheriting of eldest son, whether 
raises presumption of undue influence—Statement 
in Will as to religion of testator, admissibility of, in 
evidence—Bvidence Act (I of 1872), ss. 12 (2), 14, 
32—Buddhism, essentials and proof of. 

The mere fact that a Will entirely disinherits the 
eldest son and gives the whole estate to a younger 
son does not by itself raise any presumption ofundue 
influence. 

A statement made by a person ina Will executed 
by him that he is a follower ofa particular religion, 
is not only relevant anl admissible in evidence to 
prove his religion butis entitled to great weight in 
the determination of the religion to NBI aa 
ed. 

There is no definition of the worl* whüddhist " in 
the Indian Succession Act, the word is wide 
enough to cover Chinese Buddhists as well as Bur- 
man Buddhists. But, before it can be claimed that 
any person is excludedgrom the provisions of Part 
VI of that Actas being a Buddhist, it must clearly 
be proved that he was professing Buddlrism during 
his lifetime. 
uddhism is nota religion which requires any 
remony or public profession of faith for 
nd the question as to whether a man 
“can only be decided by consi- 
his conduct during his 
EON AH Foon, 7 





GENERAL INDEX, 


977 
Will—concld. f 


proves that the testator understood the terms of the 
Wil. P OC VELLASAWMY Servar v. DL, SivABAMAN 
Szxvar, A. I. R 1930 P. C. 24; Ind. Rul. (1930) P. C. 
38; 31 L. W. 185; 34 O. W. N. 206; 32 Bom. L. R. 81l; 
58 M. L. J. 114; 8 R. 179; 51 C. L. J. 150; (1930) M. 


W.N. 394 230 
Proof of Will—Will written in  testator's 
own handwriting—Attestation by independent 


witnesses—Presumption of authenticity —Probate 

proceedings—Caveator—Plea of undue influence 

and forgery—Liability for costs—Caleutta High 

Court (Original Side) Rules, Chap. 85, r. 29. 

The fact that a Willis a holograph Well, that is, 
written entirely by the testator in his own handwrit- 
ing is a very strong indication that the testator was 
fully cognizant of what he was doing and that what 
he did was an act of his own volition. 

Where there has been an absolute transfer of an 
interest by a Willany restriction as to its enjoyment 
being repugnant to the full estate conferred, is null 
and void. 

The fact that a Will is not attested by the relations 
of the testator but by independent witnesses does 
not castany doubt on the authenticity of the Will. 

lfa caveator merely intends to require the execu- 
tor to prove the Will in solemn form, he must not at 
the same time setup a defence of undue influence 
or fraud or any matter of that character. 

Where a caveator filed an affidavit that the testator 
was at thetime ofthe Willa man of weak intellect 
and alleged in effect that the Will was procured by 
undue influence and was a forgery: 

Held, that the matter did not come within terms 
of Chap 35, r. 29 of the Rules of the Calcutta High 
Court,@nd the caveator was liable for costs 

sisFctum.—Persons should be discouraged from reck- 

wiessly launching probate suits or causing probate 
suits to be brought, especially when there is no 
other foundation whatsoever for the charges which 
they recklessly make other than the fact that they 
feel sore or disappointed because they do not happen 
to be named as beneficiaries in the Will in question 
C SANTASILA Dasi v. NARENDRA Natu, A. I. R. 1929 
Cal. 290; 56 0.55; Ind Rul. (1930, Oa]. 154 570 


Transfer of interest absolutely—-Restriction 
on enjoyment, legality of—Transfer of Property Act 
(IV of 1882),ss 10, 11. 

Where there has been an absolute transfer of an 
interest by a Will any restriction as to its enjoyment 
being repugnant to the full estate conferred, is null 
and void. L Jawara Das v. GHULAM FATIMA, Ind. Rul. 
(1930) Lah, 202; 31 P. L. R. 53 298 


WORDS AND PHRASES:— 
Accountstated. See LIMITATION ACT, 1908, s. 19 
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9 WORDS AND PHRASES:— 


Degaand. See LIMITATION Act, 1908, €cu. J, Amr. 


163°. 372 
Djterioration. Sse Karzways Act, 1680, es. 72, £0 
828 

Gross neglect, See TRANSFER oF PROPERTY ACT, 
1882, s. 78 625 
Groundless., See CRIMINAL PROCEDURE Cope, 1898, 
s. 253 619 
Heir. See INAM GRANT 229 
Lineal descendants. See INAM GRANT 229 
Loss of business. See LAND ACQUISITION ACT, 
1894,s. 23 572 
Market value. See LAND Acqvisition Act, 1894, 
s. 23 898 


Naslan bad naslan. See CONSTRUCTION OF DEEDS 
9 


5 

Offender, meaning of. See PENAL Cope, 1800, s. 
212 | i 549 
Officer of Company. See COMPANIES Act, 1913, 
ss. 2 (A), 235, 236, 237 693 
Prosecution, See CALCUTTA MUNICIPAL ACT, 1923, 


s 418 561 
Sedition. See PENAL Cope, 1860, s. 124-A 425 
Seduction. See Pena Cope, 1860, s. 76 477 
Suit. See Civit Precepvure Core, 1808, s. 105 

564 
Suit. See SoxTHAL Parcaxas AcT,1855,5.2 473 
Unfit. See Trusts Act, 1882, ss. 73, 74 875 
wilful actor default. See Comvanzes Acr, 1913, 
. $8.2 (A), 235, 236, 237 693 
Wilful default. See Civin PnocrpunE Cone, 1908, 
O, XI, n. 21 421 
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Workmen's Compensation Act (VII of 1923), 
ss. 10, 30—Notice 
to factory—'As soon 4g practicable’, construction of 
—Suficient cause, what constatutes-gProviso to 


s. 10, scope of—Power y High Court to callfor , 


findings. 

The appellants, who owned a fxgtory had let it out 
to a contractor for a certain number of years. (n 
the 23rd February, 1927, the respondent, a cooly 
while working in the factory received a serious 
injury tohis right hand. The engineer of the factory 
who was then present removed him to a hospital 
where he was detained as an indoor patient for 
40 days. On the 18th of March, 1927, he sent a notice 
of his claim under s.10 of the Workmen's Compensa- 
tion Act by registered post to the proprietors 
addressed to the factory but the notice was returned 
unserved. <A similar notice was also sent to the 
appellant's solicitors : 

Held, (1) that on the facts of the case, notice was 
given ‘as soon aspracticable after the happening’ of 


the accident within the meaning of s. 10 (J) of the. 


Workmen's Compensation Act; 

(2) that assuming that notice was not so given, 
there was sufficient cause for failure to give notice 
within due time. 

In an appeal under s. 30 ofthe Workmen's Com- 
pensation Act, the High Court has ample power to 
call for findings of facts. 

Per Marten, C J.—The proviso to s, 10 (1) o 
the Workmen's Compensation Act would apply even 
ifno notice had been given at all. B FIBRE Aror.s 


Factory v. JAFFER Rasoot, 31 Bom. L. R. 1059; A 
I. R. 1929 Bom. 400; Ind. Rul. (1930) Bom. 65 577 
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nder s. 10—Notice addressed - 





